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UNITED STATES v. CARTER et al. 

(Circuit Court of Appeals, Seventh Circuit March 18, 1909.) 

Nos. 1,534, 1,535. 

L TKUSTS (I 110*) — CONSTETJCTIVE TEUSTS— FEAUDtTLENT ACQUISITION 01 

Pkopebty— Evidence to Establish— Collusion Between United States 
Officeb and Contbactobs. 

One of the défendants, as local englneer offlcer of the United States 
In charge of river aud harbor improvements at aud near Savannah, Ga., 
prepared the spécifications on which a contract was let for work Involv- 
Ing an estimated expenditure of $3,000,000. The contract provided for 
alternative methods of construction of certain of the work, to be deslg- 
nated by the englneer in charge, each kind of work to be paid for at 
priées flxed by the contract One method of construction, whlch proved 
extremely profitable to the contractors, was adopted by the engineer to 
a far greater extent than was contemplated by the contract, and after- 
wards he let other contracts to the saine contractors on slmilar ternis; 
and designated thereunder the same method of construction; the resuit 
being that the government paid far In excess of a legitimate prlce for 
such work, and was defrauded in a sum approximating $2,000,000. It 
was also shown that during the five years the work was in progress such 
profits were from time to time, as payments were made, divided in New 
York City ; one-third being paid to the engineer's f ather-in-law, by whom 
they were subsequently practically ail transferred to him. Eeld, that 
the circumstantial évidence was suflîeient to establish bis connection with 
the fraud, if not In the original lettlng of the first contract, in making 
others after his expérience and ability as an engineer must hâve glven 
htm knowledge of the excessive priées being paid, and that the United 
States was entltled in equity to follovv and recover the proceeds of such 
fraud which passed into his hands, into whntever investments they could 
be traced, as a trust fund held for its beneflt 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § IGO; Dec. Dig. § 
110.*] 

8. Tbusts (§' 374*) — Constbuctivb Trusts— Enfoecement—Tbust Pbopebty 

MiNGLED with PbOPEUTT OF TbUSTEE. 

It appearing that such défendant had mingled property and securities 
purchased with money so fraudulently obtalned with property and se- 

*FoT other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cnrlttes purchased with other money, aBd secreted and clalmed tlOe t» 
the whole as an entirety, personal expenditures made by hlm from the 
mass should be charged against the portion whlch was hls own, and ail 
reraaining held subject to the trust, and for any deflciency the United 
States Is entitled to a Personal judgment. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 607; Dec. Dlg. § 
374.»] 

8. Trusts (§ 356*) — Oonsthuctive Teusts— Teust Peopebtt Tbansfekeed to 
Third Peesons— Riqht to Follow and Aocoxjnting. 

Where a défendant, who had obtalned large sums of money from the 
United States by fraud, Invested the same in securitles which he subse- 
Quently transferred to hls codefendants, who, with knowledge of the 
source from whlch they were derived and the charges of fraud by the 
United States, reeeived and concealed the same untU compelled to sur- 
render them to the court at suit of the government, such codefendants 
are accountable for the value of any of the securlties so reeeived and not 
produced, and are not entitled to a déduction therefrom on accou:it of 
salaries agreed to be paid them for their services in caring for the prop- 
erty. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. § 637; Dec. Dig. f 
356.*] 

Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Eastern Division of the Northern District of Illinois. 

The appellant, United States, Is complalnant In a bill flled in the trial court 
against Oberlin M. Carter, as principal défendant, with Lorenzo D. Carter, I. 
Stanton Carter, and another impleaded as défendants for subsidlary relief, 
charglng (in efCect) fraudulent conduct and consplracy with persons named as 
contractors, on the part of Oberlin M. Carter, while serving as engineer offl- 
cer of the army In local charge of harbor iniprovements and disbursements 
therefor in the Savannah district of Georgia, whereby the United States was 
defrauded In the letting of contracts and payments from the public funds of 
exorbitant rates and amounts, aggregating $2,000,000 in excess of the fair val- 
ue of worU performed ; that the Illlcit proceeds and profits of such transac- 
tions were divlded between the contractors and such défendant, or for his 
beueflt; that such shares thereln of the défendant were largely invested by 
hlm or for his beneflt in real estate and securitles, whlch came to his posses- 
sion; that portions thereof hâve been traced and are impounded In other 
courts under like bllls, and other portions are believed to be secreted ; and that 
the other défendants named are secreting and holding In trust for hlm por- 
tions of such Investments. This blU was filed as ancIUary to other blUs there- 
ln referred to, but was ultlmately adopted under stipulation as the primary 
case for trial. Upon final hearlug of the Issues jolned (after varions proceed- 
Ings impounding property In controversy as proceeds of the alleged transac- 
tions), the decree of the trial court was entered in two parts — one entered 
March 21, and the other April 14, 1908 — and the United States appeals from 
both deçrees. 

The main decree Is that of March 21st, which adjudges in substance; (a) 
That ail moneys arislng from profits made by the contractors, "described In 
the bill and auxlllary bllls," constitute a trust fund In favor of the United 
States, together with the investments and income thereof, and belong to the 
United States, and not to the défendant Oberlin M. Carter; (h) that certain 
securitles Impounded in the hands of receivers were not purchased with such 
trust fund, and belong tô such défendant; (c) that the other securlties and 
property described "are traced from and held to be investments" arislng from 
.such trust fund (aggregating, "at cost or proceeds," $367,822.71), and adjudged 
ito be the property of the United States; (d) that deflciency decree against 
'L. D. Carter is denled ; (e) that deflciency decree is denied against O. M. Car- 
ter for proceeds of such trust fund dlsslpated prior to November 6, 1901, the 
date of a stipulation entered into between the parties to this suit; (f) that the 

•For other cases see same tople & % numbbh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 
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United States recover of I. Stanton Carter $11,454.18 for an aniount of the 
trust fund received by hiui and not accounted for. Other provisions of tlie 
decree do not require mention, except tbat matters of allowances to be made 
were reserved to be passed upon at the foot of tlie decree. The decree of 
April 14tii awards allowances eut of the fund, and, in so far as error is as- 
slgned therenpon, the provisions are sufficiently described in the ensuing opin- 
ion. Cross-appeals are taken on behalf of Oberlin M. Carter and each of the 
other parties named in the title in respect of provisions afCecting them sever- 
ally. 

The testimony upon which the cause was heard and deeided in the trial 
court makes a prlnted and exhibit record, referred to in the opinion below as 
containing over 50,000 pages, which is burdensome in its volume and contra- 
dictory in a multitude of détails. 5Iany of the printed volumes, under stipu- 
lations of the parties for their réception of évidence, embrace f uU reports of 
testimony and proceedings in other cases or hearings, in référence to the trans- 
actions In controversy, namely: (1) In a court-martial record, upon trial of 
the défendant Oberlin M. Carter, under War Department order of December 
2, 1897; (2) in the record of a board of Inquiry of 1897; (3) in a proceeding 
before Commissloner Shields, in New York, for arrest and removal of the con- 
tractors mentioned in the Mil, for trial under indictments in the Georgia dis- 
trict. As the hearing of the issues was not referred to a master, except upon 
one issue relating to investments averred In the bill, the trial court received 
this mass of testimony in the varions forms of submission — including examlna- 
tlon in open court, examiners' reports of testimony, and matters stipulated in 
évidence — for détermination of ail questions of fact, as well as law, lu con- 
troversy under the pleadings. No spécial flndings upon the ultlmate facts 
thus Involved (aside from the master's report upon the above-mentioned sub- 
sidiary issue) appear in the record, and the only aid which is furnished to that 
end, for the purpose of review, appears in the références to the testimony 
and conclusions of fact stated in two written opinions filed by the trial judge 
— one flled January 9, 1908, and the other Mareh 17, 1908 — both made part of 
the record by an order entered April 14, 1908, when the decree was completed. 
For brevity, thèse récitals in the main opinion referred to (of January 9th) 
are thus summarized: 

The transactions in controversy were for harbor improvements made by 
the United States in the Savannah river and contlguous places wlthin the 
"Savannah district," placed in charge of Capt. Oberlin M. Carter. Capt. Car- 
ter entered upon this charge in 188.5, under Gen. Gilmore, as chief engineer, 
continuing therein until the death of Gen. Gilmore in 1888, when Gen. Craig- 
hill became his superior ; and Capt. Carter thus remained in local charge un- 
til relieved in July, 1897, by Capt. Gillette, when he voluntarily retired for 
other service. Prier to 1892 Capt. Carter had been quite intimate with 
Messrs. Greene and Gaynor, who became contractors for harbor work, as here- 
inafter referred to, and had contemplated at times private business relations 
with them. Of the several contracts for work in controversy, the opinion ex- 
pressly mentions two, one let October 22, 1892, for expenditures estimated at 
$3,000,000 in the Savannah river, and the other of October 8, 1896, for Im- 
provements In Cumberland Sound, involving $2,000,000. Referrlng to tht» 
method of advertising adopted by Capt. Carter for lettlng thèse contracts, the 
opinion refers to the testimony of the various offlcers called in référence to 
the usual time for such advertising, and concludes that there was no depar- 
ture "from the usual course obtaining In like case," and that there was "noth- 
Ing inhérent in the matter of notice which suggests any fraudulent Intent." 
The spécifications called for three différent styles of mats to be employed In 
the work in quantities to be fixed by the engineer in charge. Mat No. 1 was 
composed of logs laid parallel to each other, fastened together, and covered 
with several inches of brush, and then bound together by pôles to the requir- 
ed dimensions. No. 2 consisted of artificlal logs, made of brush bundles (fas- 
cines), laid In alignment, tightly bound and choked at regular intervais, plac- 
ed side by side, as in No. 1. Across thèse were placed transversely long 
brush logs, one on each edge and one down the mlddle, and ail bound together 
by grillage pôles. No. 3 consisted of brush logs flrmly united by grillage pôles 
as in No. 2, but ladiing the transverse brush logs, with double sets of gril- 
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lage pôles, however. In performance of the work this design Ao. 3 was eni- 
ployed throughout, and the complainant contends that this was much ehcaper 
to eoustract, and that, by reason of an understanding between the contractors 
and Carter that No. 3 should be used, the contractors — Greene aud Gaynor, 
operating under the name of the Atlantic Oontractlng Company — were able 
to underbid other contractors and so obtained the contracts. 

The opinion reviews the testiniony of varions witnesses upon the question 
of dlfCerence In eost, and eoncludes that there was "nothiiig unusual or Im- 
proper in Carter's action in treating the case of the three designs as jjractl- 
cally the same, when eonsidered wlth référence to thé fact that différent 
klnds of work mlght require différent designs on the same contract" ; that 
"of itself it discloses no évidence of a consplracy to defraud, nor does it tend 
so to do." The contention of the government that Carter embarrassed other 
bidders by this method of includlng the three designs as of one prlce Is, in 
effiect, stated to be unsupported by évidence. In référence to contentions that 
Carter discouraged other bidders by refuslng to fnrnish spécifications, or 
sending one copy only when three were required, and other complalnts meu- 
tloned, the opinion states that several mistakes do appear, but not aoy "sln- 
ister motive" thereln, and that notlilng appears in évidence upon the open- 
ing and letting of bids "calculated to cast suspicion upon Carter's conduct." 

The contract of 1892 for Savannah river work, and other subséquent con- 
tracts referred to, called for bids for mats by the square yard, and it Is con- 
tended that prier to thèse transactions "mats had always been purcbased by 
the cubic yard" : but it is stated that this is not supported by the évidence, 
and that Jikc terms appear In numerous instances of prier contracts, and that 
no reason appears why "this class of work should not hâve been dealt wlth 
by the square yard," and that fraud can appear only in the price paid or the 
character of work accepted thereunder. "Substantially ail the fascines used 
In the several improvements under considération were made up into mats. 
Thèse fascines are required by the spécifications to 'be made of llve brush 
of cedar, water oak, myrtle, sweet gum, or any other varlety of wood approv- 
ed by the englneer offieer In charge. The fascines wlU be from twelve (12) 
to one hundred (100) f eet in length [contract of 1892, and 30 to 100 f eet lu 
contract of 1896], and niust be compressed tlghtly by an approved form of 
choker to a diameter of 9 inches at iutervals of two (2) feet, where they must 
be hound firmly wlth wire or tarred rope of approved strength. The brush 
used shall be as straight and well trimmed as can be obtained. The fascines 
shall be carefuUy and thoroughly made and handled wlth care. They shall 
be plled on shore or on barges for nieasurement in such way as the englneer 
offlcer in charge may direct.' " 

The contract of 1892 assumed the quantlties of différent materlals to be 
used as: Square yards of mattresses, 350.000; cublc yards of fascines, 300,- 
000; sawn tlmber (feet), 800,000; rlprap stone, cublc yards, 200,000. "Un- 
der the power reserved In the contract, authorizlng the englneer to vary the 
relative amount of each. Carter iucreased the nniount of mattresses to 1,3G3,- 
572 square yards, to the practleal exclusion of the other materlals above 
enumerated. He was thus able to keep within the estimate of the cost of the 
whole and within the appropriation, whlle at the same tlme he accouipllshed 
the results sought for. Concedlng the power of the englneer in charge to 
make such a radical change, some of the expert witnesses were of the opinion 
that the proposed change should hâve been subiiiltted to the War Office for 
approval, in vlew of Its radical nature. For défendant it Is insisted that the 
fréquent reports showing the progrès» of the work advised the departiuent 
of what was being done, which was ail that was required. It is not deuled 
that the substitution apjiears fully in thèse reports. In and of itself no im- 
proper motive eau be deduced on Carter's part from hls course in this re- 
spect. The f allure of the department to call attention to the change mlght 
fairly be assumed to indicate approval." 

"The spécifications provide that the third design mattress — i. e., the one 
actually used — 'wlU conslst of a bottom grillage of pôles of live sapllngs, of 
plne or other tlmber of a kind approved by the englneer offlcer in charge. 
The pôle must be stralght, of sllght taper, of an average diameter of from 
four (4) to five (5) inches, and not less than three (3) Inches at the small end, 
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nnd must be pliic-ed from four (4) to eiglit (8) feet apart between centers, both 
longitudinally aud transversely, and spliced togetber witli long scarf joints 
in a luanner satisfactory to the engineer offlcer in charge. Upon the grillage 
will be placed a layer of closely compacte*! fascines, surmouuted by a top 
grillage similar in design to the one at the bottom. ïhe pôles of each grillage 
wlU be securely fastened togetber by sultable wire or rope lashings, and the 
iipper and lower grillages will also be securely fastened togetber in such nian- 
ner as the engineer officer in charge may apjirove.' It is further provided 
therein that: 'The size of the mattresses will be flxed by the engineer offl- 
cer in charge from tinie to tinie. In gênerai they will be from twenty (20) to 
one hundred (100) feet in width, bave such lengths as niay be convenient for 
handling,' etc. It is also provided therein that: 'As a gênerai rule ail ma- 
terial will be nieasured by the engineer offlcer in charge, or liis rei)reseuta- 
tive, after their arrivai upon the ground, and .just before being placed in tlie 
work. The mattresses nsay also be inspected as made.' " 

ïlie bid of Greene & Gaynor for mattresses i>er square yard was 05 cents, 
and for fascines per cubic yard $1.(30, and the govermnent contends that the 
fascines should bave been procured and nieasured by the cubic yard, and 
wlien required made into mats without additional cost, as shown in prier con- 
tracts, where it appears, however, "that the aniount of mattresses required 
was nominal." It appears from the évidence tliat, while small quantifies of 
brush fascines can be readily obtained in most localities, "large quantifies are 
hard to get," and the testimony of Oapt. Carter is accepted that it would take 
about nine of the fascines made from the brush found on that coast and 
"cholved to nine inches and one yard long to make a cubic yard," while "the 
same fascines put into the forra of a brush mattress would compress so that 
four to the square yard would be required, and wben subjected to the pres- 
sure and weiglit of an eight-course multiple mattress it would take six fas- 
cines to make a square yard, as against nine in a cubic yard, or perhaps ten," 
so each square yard would require six-tenths of a cubic yard of fascines, or 
96 cents, and with grillage pôles added the cost of one square yard of ifas- 
eines in multiple form mat would tbus amount to $1.19. 

In September, 1893, the coutractors began under the 1892 contract to con- 
struct what are termed multiple mats or mattresses, for which no provision 
was made in the contracts, speciflcally. Thèse "consist of one mattress im- 
posed upon another, varying from 2 to as many as IG, according to tlie needs 
of the construction. They were built upon the deck of a barge, esi>ecially pre- 
pared for the purjiose, with facilities for sliding them from the deck into 
the positions desired. It is claimed by Carter, and seems to be conceded, that 
this method of iilauting the brush mats was found to be very désirable, in 
order to prevent the undermining whicli preceded the laying of single mat- 
tresses or stone work. The scouring produced by the résistance of the sin- 
gle stone-loaded mats to the currents had a tendency to cause the currents 
to work around the outer end of the single mat and stone work and under- 
mine it. By the use of the multiple mats the construction proceeded so rap- 
idly and so affected the currents as to prevent tlie bottom wash, whereby a 
more even foundatiou and other good results were obtained. In addition, it 
seems the single mat, when separateiy loaded with stone for ballast, was apt 
to sink into the soft bottom of the river, smnetimos to the depth of 70 feet. 
By the use of multiple mats, it was possible to sink eight courses of mattress- 
es with the sanie aniount of stone as is required by the spécification in sink- 
ing one mattress. Thus seven courses of stone were saved, while at the same 
time the construction was laid rapidly and made less liable to sink into tlie 
muddy and saiid.y bottom of the river. To build thèse multiple mattresses 
\vlthout maklng the opeiiings between the différent layers too large, the dou- 
ble grillage was omitted from ail the mattrej^ses except the lower side of the 
lower mattress and the top of the upper mattress. There would be only a 
half grillage between tlie intermediate tiers of fascines. The multiple mat 
was firmly bound togetber with w'ire and by otlier prescribed nietbods, so 
that the wliole fornied a compact bod.v of large dimensions, often 100 and 
more feet wide and 50 feet long, weighliig sometinies 200 tons. The barge 
was then towed ont to the jilace where the mat was to be placed, and' by 
Jneans of a lowering adjustment, located on the side of the barge next to the 
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destlned place, the mat was slld offi Into the water and into position, and 
wefghed with stone sufflcient to slnt It and liold it In place. Complainant 
Insists that thus a large saving was made to tlie coutractors both In mateiial 
and labor. In that they were saved the trouble of planting each niattress sep- 
arately and the cost of the unused grillage pôles. The saving in stone ao- 
erued to thé government, except so far as It was otherwise expended, more 
partlcularly in paying for the extra fascine work, The use of multiple mats 
on the Savannah river work is warmly approved by most of the experts and 
is fully justifled by the évidence. It Is also clear that for the purposes of 
that work it was désirable that the grillages be made single, except at the 
bottom and on the top of the multiple mattress." After recapitulation of the 
eonflictlng testlmony as to the advantages of this plan of multiple mattress- 
es, the opinion states that "there seems to be little ground for questioning the 
good judgment and skill of the engineer in charge in causing the mats to be 
put together and used in the multiple form, nor Is it apparent that there was 
anything suspicious in his not insisting on a réduction In price per square 
yard for mats laid in multiple form, as agalnst individual mats, provided they 
came up to the spécifications." 

The opinion comments on the want of spécifie testlmony from which "to as- 
eertain just what was the construction of the mattresses, multiple and single, 
under the 1892 contract," but that it seems to be conced<Kl that they were 
substantially like those in évidence under the 1898 contract, except that "they 
contalned something more of grillage." The governmeut's contentions in re- 
spect thereof are then stated in substance; (1) That they were accepted "in 
lengths varylng from 12 to 18 feet, instead of 12 to 100 feet, as required un- 
der the 1892 contract, and 30 to 100 feet, as required under the 1896 contract, 
according to Carter, to facilitate hauling from camp to barge, saving to con- 
tracter 25 per cent, of cost" ; (2) that they were not well trimmed ; (3) did 
not contain the quantlty and quality of material required :, and (4) were not 
arranged and tied according to the spécification. The opinion states that the 
provision of design No. 2 that brush is to be "carefully liiid In the fascines 
so as to break joints and to make a continuous fascine, extending complete- 
ly across the mattress," is not expressed in the spécification of design No. 3 
used by Carter in this work, but "that no reason appears under the évidence 
why it should not be required in one as well as the other, and it does appear 
that fascines 100 feet long were difl'icult to transport from the camp to the 
barge." No continuous fascines were required by Carter, and he claims that 
the work was thereby hastened wlthout injury to the government; nor does 
It appear that continuous fascines "added anything to the merits of the 
mats." Allowance, therefore, of the short fascines, Is not deemed such de- 
parture from the contract as would authorize the engineer to require the 
contracter to reduce the price therefor, and, whlle the latitude thus left with 
the engineer "might easily be abused," it Is not "per se évidence of a misuso 
of it to waive the more expensive construction when no disadvantage would 
thereby accrue to the work in hand." The contract provided that "the brush 
used sliould be as straight and well trimmed as can be obtained," and the 
question Is discussed whether this provision intends what are known as "mil- 
itary fascines," consisting of "trimmed rods or pôles so bound together as to 
constitute a compact bundle," or the ordinary fascines made of live brush 
mentioned in another part of the contract; and considérable of the testlmony 
is reviewed in référence to such contention, with the déduction that the év- 
idence does not sustain the contention that milltary fascines were intended. 

Upou the contention, however, that the fascines furnlshed under tlie 1892 
contract were not well trimmed, Bo that the bulk was increased for measure- 
ment, whilo the mattress was not made "sufliciently solid" for the work, the 
eonflictlng évidence is referred to with this conclusion stated: "The évidence 
leaves the court with the Impression that there was carelessness lu the man- 
ner in which some of the work was done, Indeed carelessness for which Car- 
ter was justly entitled to be critlcised ; but considering the material results, 
the magnitude of the work, and assuming the absence of any mercenary or 
any other uiterior motive on Carter's part, except such as might justly be 
deduced from the facts so considered, * * * Carter's course in the prom- 
ises was not necessarily in abuse of the discrétion vested in him, nor seri- 
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ousTy Inconsistent wïth hls claim that he discharged his duty to tîis govern- 
ment, so that the governinent hns failed to maintain Its case" In this partiè- 
ular. Comment is also made in référence to the numeroua eminent engineers 
testifying In favor of the work as constructed that "It Is an Impressive fact 
In this case that the défendant Is so emphatically Indorsed by thèse men, who 
are above suspicion." The opinion proceeds, however, to considération of the 
circumstantlal évidence offered by the governinent as tendlng to support the 
charge of fraudulent conduct on the part of Carter In the lettlng of thèse con- 
tracts and acceptance of work thereunder, namely: The great volume of év- 
idence introdueed In support of the charge that the profits thus reallzed by 
the contractors were dlvlded between such contractors and one Westeott, the 
father-in-law of Carter, and were paid over for the beneflt of Carter, and In- 
vested In real estate and securitles which. are now traced to Carter's posses- 
sion, exceeding $400,000 in amount 

After commenting on the "ingenulty and patience" on the part of the com- 
plainant, whlch had resulted In tracing the actual divisions of the amounts 
pald to the contractors month by month to the bank account of R. F. West- 
eott, together wlth proof of the Investment of llUe amounts in various securi- 
tles and real estate from tlme to time and Of subséquent transfer thereof by 
Westeott to Carter, and that such facts are so well established that they are 
substantlally uncontroverted by counsel for Carter, except In référence to 
certain of the securitles whlch are clairaed to hâve arisen from other sources, 
and then referring to the contentions of Carter that such divisions and sour- 
ces of the investments were unknown to him and not evep suspected, and the 
securitles were received by him upon the understandlng that they were a gift 
for reasons stated, the opinion remarks that "there is no légal presumption 
hère that Carter knew what was golng on and had been a party to It," but 
that, nevertheless, the burden was cast upon him to explaln "very many 
Items shown In the accounts In évidence." It then states that the transac- 
tions In suit "cover the period from December, 1891, to 1807, during whlch 
perlod a number of contraets were let, and that, even though Carter was not 
in actual conspiracy with the contractors, yet. If he knew of their vast profits 
on the priées allowed them on the earlier work, it was hls duty to Investigate 
thoroughly the situation and see to it that the government thereafter paid 
no more than was falr and Just Even négligence under such circumstances 
would hâve amounted to fraud. If, therefore. Carter was cognizaut of the 
fact that the contractors were reaping an abnormal profit from the 1892 work, 
and that Westeott was interested in that profit and was tuming it over to 
him under any klnd of a cover as and for hls share of said profit, he was 
false to his trust and should be held liable to make good to the government 
ail the fruits of his fraudulent acts. This, of course, présupposes that such 
profits, if any, accrued out of fraud upon the government in the matters of 
lettlng or accepting the contraets in question, or both. If the government lost 
nothlng by the transaction, there is nothing due to It." 

The opinion then concludes as follows: "The évidence discloses a shameful 
«.•ourse of treatment of the workmen employed by the contractors in cutting 
and otherwise handling the brush used In thèse constructions. They were 
paid little or nothing over and above their llvlng, and that, too, of the worst. 
No doubt some shameful part of the profit reaped from thèse harl)or con- 
structions came In this way. How much can never be ascertained ; certain- 
ly not ail of it, nor even, relatively speaking, a considérable portion thereof. 
It is also claimed that some of the savlng to the contractors arose from the 
fact that they or some of them claimed a patent or patents upou the methods 
for handling multiple mats. The record discloses no basis ujotu whlch to 
estimate that savlng, if, indeed, it resulted in any saving, so that It is with- 
out moment at this tlme. Undoubtedly, constructions of the character now 
Involved afford, when held dowu to a fair advance on actual cost, little or no 
inducement to contractors, beeause of the élément of chance growing out of 
the weather and water conditions. Libéral allowance should, under the évi- 
dence, be made to cover such contingencies ; but, when ail thèse considéra- 
tions are borne In mind and given due weight, It is stlll beyond controversy 
from the record that a great wrong was practiced upon the government by 
the contractors. The évidence to be fouûd in the record with regard to the 
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flnanclal transactions of Carter and Westcott and the contractors, Greene and 
Gaynor, is both vast and intricate and entirely circumstantlal. It haa been 
read and re-read by the court as preseuted in the briefs and dépositions. ïo 
récite It hère is of no value. Suffieë It to say tliat, without passiug directly 
upon the questions as to whether Carter had actual knowledge of and conniv- 
ed at thls raid upon the governnient, the facts brought out concerning thèse 
financial transactions are such that he niust, as a conclusion of law, be held 
chargeable wlth knowledge of what was being done in the premises. This 
fact alone makes it clear that the government is entitled to a decree award- 
ing to it each and every of said pièces of property held by the receiver which 
shall be found to hâve been i)urchased directly or indirectly wlth moueys re- 
eeived by Westcott, or any one else, or in any other way arlslng from funds 
made up of profits reallzed by the contractors under the contracts in suit; 
and it will be so ordered." 

For the purpose of ascertalning the securities In évidence v^hich are thus 
chargeable as held in trust for the governnienr, and for ultimate decree in 
respect of ail securities Impounded in the liands of reeeivers or otherwise, 
the heàring was contiuued, and the second opinion (Jlarch 17th) treats of such 
ascertainment and disposition of the securities wlth référence to the évidence 
tracing the origin of the securities ; and thereupon the securities were set 
apart, as mentioned in the decree. The following stipulation, which was en- 
tered into between the parties to the blll, pendlng proceedlngs on the part of 
the receiver to obtaln possession of securities mentioned in the blll as held 
by one or the other parties nanied, is referred to In the decree and becomes 
materlal for considération of varions assignnients of en'or, viz.: 

"United States of America — ss. 

"United States of America v. Oberlln M. Carter et al. In Equlty. 

"Pending on Bill and Auxlliary Bills in the Circuit Courts for the South- 
ern District of New York, District of New Jersey, Southern District of Geor- 
gla, Southern District of West Virginia, Northern District of Illinois, and 
Southern District of Illinois. 

"Agreement. 

"It is agreed between the United States, complainants, and Oberlln M. Car- 
ter, I. Stantou Carter, and Lorenzo D. Carter, défendants in the above-entitled 
cause, as foUows: 

"(1) The issue as between the United States and Oberlln M. Carter as to 
the fraudulent diversion of funds, intrusted to him as dlsbursing offlcer, into 
the assets as charged iu complainaut's blll pending in the several districts, 
shall be brought to final decree flrst in the Circuit Court of the United States 
for the Northern District of Illinois, and the final decree of that court, unless 
reversed by the appropriate appellate court ou appeal, shall be conclusive on 
ail questions deterniined therein, and shall be made effective by appropriate 
decrees on the bills in the other districts if deemed necessary by elther party. 
But this clause shall not be eonstrued to operate to the préjudice or delay of 
the government in any proceedlug against other parties for accouuting in dis- 
tricts other than the Northern district of Illinois, who may be claiming for 
themselves any part of said assets. 

"(2) That as to the assets claimed by the government as assets into which 
It charges the funds intrusted to Oberlln M. Carter as dlsbursing offlcer was 
dlverted, with the proceeds, Income, and relnvestnients thereof where the 
forni of the investmeuts hâve been chauged, and which assets hâve or may 
be hereafter traced into the possession, custody, or control of said défendants, 
and bave not heretofore been bona fide disposed of by tliem and therefore 
beyond their control, shall be forthwith by the said défendants turned over 
to the receiver appointcd in this cause. But the court wIU détermine whether 
the one Kentucky Central bond and one Slichigan Téléphone bond charged 
in the bill to be reinvestnients of said allejzed trust fnud, and which bonds 
are claimed by I. Stantou Carter, should be held by the receiver pending the 
litigation. 

"(3) ïhe said défendants shall waive their privilèges and give ail the in- 
foi-mation they can with regard to what property has> beei! disposed of and 
ils disposition, but no évidence which may be given by the said Carters in 
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thls case shall ever be used against them In any criminal proceedings, unless 
on a charge of perjury committed In this case. And nothlng in this agree- 
ment shall be construed as affectlng the rlght of the government, If any it 
has, to recover any part of said assets dlsposed of by the said défendants and 
not turned over to the receiver. 

"(4) L. D. Carter and I. Stanton Carter wlll forthwith dlsmiss their de- 
murrers and file ansv/ers dlsclaiming any personal interest in the aforesaid 
assets in controversy in this litigatlon, lucluding the real estate on Eighth av- 
enue, New York, and at Orange, New Jersey, except as to the two bonds ciaim- 
ed by I. S. Carter as above. 

"(5) Oberlin M. Carter sUall dismiss ail demurrers and exceptions and shall 
file prouiptly hls answers to the bills and amended bills pending in said sev- 
eral districts. 

"(6) AU private books, papers, etc., of Oberlin M. Carter turned over to the 
court-martial shall be subject to the Inspection of the counsel for said Carter, 
and his chief counsel shall hâve the right to bave made, at the expense of 
the fund turned into court, a copy of any documentary évidence which has 
ever been used or referred to as évidence in the court-martial or Greeue-Gay- 
nor proceeding, or in this proceeding. 

"(7) From said fund to be accounted for to the receiver the sum of $5,000 
shall be left in the hands of H. G. Stone, chief counsel of said Oberlin M. 
Carter, from which to compensate and cover the expense of employment of 
local counsel in any of the districts in which local counsel hâve been or may 
be employed in any branch of thls case. 

"(8) From said fund to be accounted for to the receiver, there shall be pald: 

"(a) The fées, travellng expenses, and other expenses of Oberlin M. Carter's 
chief counsel and of his attorney at Chicago, to be fixed and allowed by the 
court. The Importance of the case, and the means and methods taken to 
bring the same to a just détermination speedily, and not the length to which 
the proceedings may be protracted, to be considered as the éléments of merlt 
in fixlng such fées. 

"(b) Also the fee of hls attorney for representing said Carter In case of any 
criminal trial in Georgia, If Carter should be placed on trial there prier to 
the final disposition of this case. 

"(c) The expenses of taking évidence on behalf of said Carter, including the 
services of an accountant at not exceedlng $10 per day for hls services when 
needed and actually employed, plus his expenses, if any. 

"(d) And if before the final détermination of this cause the said Oberlin 
M. Carter shall be liberated from prison, he shall be allowed his reasonable 
Personal expenses incurred by him whlle engaged in work In this cause, in- 
cluding the taking of évidence but with no compensation for his tlme. Such 
expenses to be determined by the court and pald out of the moneys In court. 

"Payments and allovvances under paragraph numbered '8' of this agree- 
ment to be determined by the court from time to tlme on pétition, with the 
riaht of the United States to coatest the same as unreasonable, or that any 
expense was not incurred as stated. 

"(9) The assent of the United States to paragraphs numbered '1,' '7,' and 
'8' of this agreement is predicated upon the understanding that the said de 
fendants wlll tum over to the receiver at least substantially ail of the assets 
turned over to I. Stanton Carter and L. D. Carter, by J. H. Paul and Ji.. E, 
Westcott and James Bragg, or their proceeds and reinvestments, excepf such 
as has been, prlor to the reeeivership, bona flde paid out or pledged by them 
for attomey's fées or as expenses in défense of Carter, or expended by them 
legitimately in the bandling of said properties, or which has not already been 
taken possession by receivers In thls cause. 

"Nov. 6, 1901. United States of America, 

"By Marion Elrwln, Spécial Asst. to Attorney General. 

"Oberlin M. Carter, 

"Lorenzo D. Carter, 

"I. Stanton Carter, 

"By Horace G. Stone, Their Chief Counsel." 

Other fncts tn évidence. In so far as deemed material for the purposes ot 
review, are mentloned in the ensuing opinion. 
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Edwin W. Sims, U. S. Atty., and Marion Erwin,,Sp. Asst. Atty. Gen. 
Horace G. Stone and Nathanial C. Sears, for Oberlin M. Carter 
and others. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
appeal and cross-appeals for review of the decree (in two parts) en- 
tered in this cause raise no questions of law, as we beheve, in référ- 
ence to the primary charge of liability under the bill, which are not 
elementary and well settled. With no spécial findings of fact in the 
record, however — beyond the récitals and déductions stated in the writ- 
ten opinions filed by the trial judge as premise for the decree — solu- 
tion of the ultimate facts for the purposes of review has involved ex- 
amination, not only of voluminous abstracts of the testimony contained 
in the printed arguments, but of many pages of testimony in the record, 
cited in the above-mentioned opinions and in the arguments of counsel. 
The basic averments of the bill, of great losses suffered by the United 
States, through payments made to the contractors, Greene and Gay- 
nor, of priées for their work (furnished under successive contracts) 
grossly in excess of value, are supported by a mass of évidence, direct 
and circumstantial, which impresses us to be both sufficient and sub- 
stantially uncontroverted. 

1. In support of the charges ^gainst the défendant Oberlin M. Car- 
ter of primary liability for conspiring with such contractors to defraud 
the United States under the several contracts and thus obtaining a 
share of the illicit proceeds, the charge of fraudulent conduct on his 
part rests on circumstantial évidence, although the fact is proven and 
undisputed that he obtained, directly or indirectly, a large share of the 
profits arising from such contracts. The extent of testimony and 
multiplicity ûf facts and circumstances in évidence, upon the issues of 
conspiracy and the so-called "engineering features of the case" in- 
volved therein, preclude any attempt to analyze the conflicting testi- 
mony or make any summary within reasonable limits for an opinion; 
and we are impressed with no view which requires or justifies extended 
discussion of this class of testimony. The ultimate facts, however, 
upon which décision of this issue of primary liability may rightly rest, 
as we believe, are either uncontroverted facts in évidence, or inévitable 
déductions from facts well established, to be presently stated. 

Under appropriations by the Congress and plans and estimâtes made 
by the engineering department for harbor improvements from time to 
time, in the Savannah district, the United States carried on the work in 
controversy from 1892 to 1897, with Capt. Carter in local charge as 
engineer and disbursing officer. Spécifications were prepared by Capt. 
Carter, and upon approval by his superiors in each instance he adver- 
tised for bids and let contracts for the work. One of thèse contracts, 
made October 22, 1893, comprised expenditures in excess of $3,000,- 
000, and is the main subject of controversy; while another, made in 
1896, amounted to $2,000,000. Capt. Carter was an officer of the 
army, of exceptional ability both as an engineer of harbor work and 
for business qualities. The work as carried out under the successive 
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contracts, aside from dredging, mainly consisted of mattresses or 
"mats," made of brush fascines united by grillage pôles ; and ail con- 
tracts for this class of work were (directly or indirectly) let to the At- 
lantic Contracting Company, as the lowest bidders, with ail opérations 
performed by Greene and the Gaynors, composing that corporation, 
who had long sustained relations of intimacy with Capt. Carter. Such 
discrétion as was vested in the engineer in local charge, under depart- 
ment régulations, was exercised to employ this mattress structure tor 
the major part of the work, instead of timber or stone work (included 
in the spécifications and authorized under the contract), and as well, 
instead, of dredging specified; so that, under the contract of 1892, 
brush mattresses were used to the amount of 1,363,372.36 square yards, 
instead of 350,000 square yards, estimated in the spécifications and con- 
tract ; and this aggregate was kept within the appropriation by omit- 
ting other work specified. In référence to this undisputed fact of sub- 
stitution and increase of mattress work, explanations appear in the tes- 
timony that it was found to be advantageous for harbor improvement, 
and its efficiency is upheld by the concurring opinions of many emi- 
nent engineers who testify thereupon; so the foregoing statement is 
not to be understood as intimating doubt, either of authority to make 
such changes in the interest of the government, or that such substitu- 
tions were not effective for a great work in the improvement of har- 
bors. The extension of the contract rates of 1893, however, to include 
the large increase of mattresses, measured by the square yard — which 
were made by the contractors in so-called "multiple mats," in courses 
of 2 to 16 in number, thus built up on the barges, towed to the work, 
and launched in place, each course being measured for payment — to- 
gether with continuance of like gênerai spécifications and estimâtes, in 
each subséquent call for bids and letting of contracts, are obviously en- 
titled to considération as circumstantial évidence upon the issues of 
fact, when linked with the above-mentioned fact of abnormal profits 
thus realized by the contractors, and other circumstances in évidence. 
Thèse further gênerai facts are established by the évidence and not 
controverted : The contracts which are directly involved in the con- 
troversy were let to and performed by Greene and Gaynor (as the prin- 
cipal contracting parties) during the years 1893, 1893, 1894, and 1895, 
and work was paid for by disbursement checks issued by Capt. Carter 
periodically at Savannah. Upon receipt of the checks it was cus- 
tomary for Greene or Gaynor, or both, to visit New York, where their 
principal bank account was kept, and the proceeds of checks not used 
at Savannah for payments upon the work were there divided between 
the contractors and a third party — R. F. Westcott, who was the father- 
in-law of Capt. Carter, residing in New York, retired from active 
business, with large means, and not engaged in the transactions in any 
manner disclosed by the évidence, aside from such sharing in the pro- 
ceeds. Discovery of thèse divisions and of innumerable détails in 
évidence involved great skill and patient research through varions 
bank accounts, books of account, checks, and other vouchers; but the 
proof is clear, both of the facts of division and of the actual amounts 
turned over — usually found in Westcott's account, but instances ap- 
pear of corresponding amount deposited by Carter — and after 1893 the 
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shares are identified as exactly one-third of the entire proceeds retainecl 
in New York, presiimably profits under the contracts. This line of 
proof States the aggregate of payments made to the contractors under 
the successive contracts (prior to the 1896 contract) to be $2,567,- 
493.18, while the proceeds thus divided into three shares aggregate 
$1,815,941.62. 

Investments in securities are traced which approximate in date and 
amount the receipts from thèse divisions, in numerous instances, and 
coming to the possession, first of Westcott and tlien of Carter, aside 
from occasional instances, contrariwise, but ultimately reaching the 
hands of Capt. Carter, mainly through a transfer made by Westcott, 
on October 29, 1897, of securities aggregating over $400,000 in 
amount, for which Carter's receipt is in évidence and undisputed. 
The search for thèse transactions extended to many locahties, through 
numerous entanglements, and the only disputes arising are upon va- 
rions détails of spécifie idehtity and course, which leave uncontro- 
verted the systematic disposition above stated. Abundant évidence 
appears of the présence of Capt. Carter in New York, upon monthly 
visits which coincide in date with those of Greene and Gaynor, and of 
his intimate relations with Westcott — botli before and after the death 
of Mrs. Carter, daughter of Westcott, who died in December, 1892, 
leaving no child — including attention to large financial interests of 
Westcott in 1895, under power of attorney, while the latter was absent 
in Europe. It does not appear, however, that Carter took part in or 
was présent at any of the divisions referred to between the contractors 
and Westcott; nor is there any direct évidence that he was informed 
thereof, or was mentioned or intended in such transactions to be the 
beneficiary of such shares, unless an offer on behalf of the United 
States of purported testimony by Westcott (since deceased) as a wit- 
ness for the government in extradition proceedings against Greene 
and Gaynor — in a record stipulated in évidence in other respects — is 
admissiisle to that end. Whether the objection raised on behalf of 
Capt. Carter in the first instance to this offer was not waived by coun- 
sel in a subséquent consent to its considération by the trial court is 
not free from doubt. As Capt. Carter vi'as not a party to such proceed- 
ing, however, we believe this testimony of Westcott to be inadmissible 
against him upon the issue referred to. It is, therefore, excluded from 
the présent inquiry, while reserved for later considération by way of 
notice to the défendants I. S. Carter and L. D. Carter, under admis- 
sions of record on their part. 

We concur, therefore, in the view expressed in the opinion filed by 
the trial judge that the charge of conspiracy between Capt. Carter and 
the contractors to defraud the United States, under the contracts re- 
ferred to, is (a) neither established by direct évidence; (b) nor can 
such charge be upheld under the testimony alone of methods adopted 
in making spécifications, advertising for bids, treatment of proposed 
bidders, or letting contracts; (c) nor under one or the other several 
branches of testimony reviewed in the Opinion, considered independ- 
ently of the entire chain of circumstances. But thèse conclusions are 
not the tests of sufficiency of the entire chain of circumstantial évi- 
dence to sustain that charge. While the fact is established, as there 
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stated, "that a great wrong was practiced in this raid upon the govern- 
ment," we are not satisfied that the right of the United States "to a 
decree awarding to it" ail property in question "arising from funds 
made up of profits realized by the contractors" therein may rightly 
rest, as there stated, upon the proposition that Carter must "as a con- 
clusion of law be held chargeable with knowledge of what was being 
done in the premises." 

Under the settled facts above recited, however, linked with cumu- 
lative évidence tending to prove actual knowledge on the part of Capt. 
Carter of the excessive profit in the mattress work and of divisions 
thereof with Westcott in New York, and complicity in the fraudulent 
transactions, of which (at one time or another) he acquired approxi- 
mately one-third of the net proceeds, we are constrained to the belief 
that the évidence is décisive, not only of fraud perpetrated by the con- 
tractors, but of concurrence and participation therein by Capt. Carter. 
Whether the parties conspired to that end at or prier to the letting of 
the contract of 1892 can neither be ascertained from the testimony, 
nor is such inquiry deemed material upon the issue. With the comple- 
tion of the mattress work expressly stipulated in that contract, it can- 
not be doubted under the testimony that Capt. Carter, having personal 
supervision of the work, as an engineer of great expérience and ability 
in harbor improvements, must hâve discovered the exorbitant profit 
afïorded at the contract price of maîtresses, measured by the square 
yard. Assuming, therefore, that the terms contracted for were fairly 
obtained and believed by him to be reasonable when made, and that the 
discrétion vested in the ofiîcer in charge was rightly exercised in great- 
ly extending mattress work, instead of carrying out the plan of widen- 
ing the channel by dredging (as let to another contracter) and of stone 
work (embraced in the Greene and Gaynor contract), no just ground 
appears for continuing the same terms, for such extension from 350,- 
000 to 1,363,373 square yards, yielding to the favored contractors an- 
other great ratio of excessive profit, if the unreasonableness of the 
contract terms was then understood, or was readily ascertainable un- 
der the circumstances. This transaction, moreover, was followed up 
by the succession of contracts in évidence for other improvements in 
the district of like nature, under the same form of spécification and 
advertisement for bids, to cover alternative structures at a single price 
as ordered ; so that no bid was entertainable for the mattress work 
alone, which was intended and used in the improvement, nor was the 
"multiple mat" structure (as used) mentioned in either notice, and ail 
were obtained by Greene and Gaynor. Ail were carried out, meas- 
ured, and accepted alike with the earlier contract work, up to the ap- 
pointment of a successor to Capt. Carter. The fact alone of succes- 
sive contracts thus let to thèse contractors, at priées far beyond the 
reasonable value of brush mattresses, whereby the United States was 
plainly defrauded in overpayments approximating $2,000,000, without 
proof of tenable excuse for the letting through emergency or other 
cause, implies either participation in benefits or collusion on the part 
of the ofiîcer having direction of the work. As the évidence further 
establishes, not only personal and business intimacy between Capt. 
Carter and thèse contractors, but his constant présence with them in 
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New York upon the monthly visits to settle accounts and divide the 
proceeds between the contractors and Westcott as before stated, to- 
gether with the cogent fact that Carter acquired the share of illicit 
profits turned over to Westcott, we believe the inference of fact to 
be inévitable that Capt. Carter connived with thèse parties in thus 
defrauding the United States. The question whether the relation of 
Westcott in thèse divisions was one of partnership in the contracts 
(as stated in the opinion below and contended in the argument of 
counsel for Carter on thèse appeals), or was that of a mère représen- 
tative of Carter therein (as counsel for the government contends), 
may not be clear under the testimony ; but neither contention requires 
discussion or solution under the foregoing view, for the reason that 
Carter is equally subject to the relief sought in this bill, whatever may 
be the actual relation of Westcott to either of such parties in the trans- 
actions. 

The bill is voluminous — necessarily so in the light of the array of 
circumstances involved for équitable relief— and both bill and decree 
rest upon the well-settled principle of equity that property so obtairied 
by Carter, in fraud of the United States, becomes trust property in fa- 
vor of the defrauded party, which may be followed up and recovered, 
whether preserved in its original form or in substituted property. 
May V. Le Claire, 11 Wall. 217, 236, 20 L. Ed. 50. The testimony is 
convincing, if not substantially uncontroverted, that the share acquir- 
ed by Carter from or through the divisions between the contractors 
and Westcott exceeded the entire amount of property and securities 
traced to the possession of Carter and impounded in this suit under 
the several bills ; that the major portion of the property in the custody 
of the court is identified as direcdy derived from shares of proceeds 
so obtained, and constitutes the portion scheduled in the decree as a 
trust fund belonging to the United States, and thus awarded to it; and 
that Capt. Carter has expended and used from funds and securities 
in his possession, after so obtaining the share of fraudulent proceeds 
above stated, large amounts of money, greatly exceeding in the aggre- 
gate any amounts which can be assumed to be derived by Carter from 
other sources, under the most favorable view of his testimony in re- 
spect thereof. The provision of the decree, therefore, which awards 
to the United States the property and securities in custody which are 
above referred to as directly traced to the proceeds of the fraudulent 
transactions constituting a trust fund, is well supported by the testi- 
mony, as we believe, and will be affirmed accordingly. 

Another provision of the decree, however, adjudicates that other 
securities and stocks, specified in a paragraph marked "2," were "not 
purchased with said trust fund, but with the private funds of Robert 
F. Westcott and Oberlin M. Carter," and awards such residue to Capt. 
Carter as not subject to the trust. We believe this provision to be er- 
roneous, irres^ective of the contentions on behalf of the government 
that thèse investments are otherwise fairly traced to the trust fund, 
either directly or indirectly, or by way of substitution in fact. Un- 
der the circumstances above recited, with the mass of investments 
coming to his hands (from whatever source) intermingled and se- 
creted by Carter, asserting title as an entirety, we are of opinion that 
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the elementary doctrine of equity requires that his personal expend- 
itures f rom the mass be made chargeable against any portion which 
may be his own; that he cannot be permitted (as sought through his 
testimony in this case) to segregate a portion from the residue, to be 
awarded to him as free from the trust, and thus impose the burden 
of ail expenditures so made upon the trust fund; and that, for ail 
purposes of the decree, ail the property and securities (in custody) 
therein described are within the trust, either as original or substitute 
investments from the trust funds. So the decree must be corrected 
in respect to such provision, and award title to the securities and stocks 
mentioned to the United States, without award of any part or portion 
to Carter. 

2. The decree dénies the complainant a deficiency decree against 
the défendant Oberlin M. Carter, upon its élection to take such judg- 
ment for proceeds of the trust fund which was "dissipated by Ober- 
lin M. Carter and his agents prior to November 6, 1901," as estab- 
lished by the évidence. Upon this déniai error is assigned by the ap- 
pellant, United States (sixteenth assignment), and we disregard the 
order of the several provisions and assignrnents to consider the ques- 
tion thus raised as next in séquence. It does not appear upon what 
theory this élection and motion was denied, nor is any tenable ground 
suggested therefor in the argument of counsel for appellees. The 
facts and items upon which the motion rests are undisputed, and it 
is unquestionable that the équitable relief may be thus extended where 
trust funds hâve been dissipated. The limitation named (November 
6, 1901) for such charge appears to be predicated on a stipulation of 
that date, entered into between the parties, which embraces allowances 
to be made from the funds in court, pending final hearing, and thus 
résolves any possible doubt in référence to ultimate liability for such 
expenditures in favor of the défendants. For the amount of such 
deficiency judgment, the items of conversions from the trust prop- 
erty aggregate $105,019.66, as scheduled from the évidence. In view, 
however, of the above-mentioned finding by the trial court that the 
securities set apart to Capt. Carter in paragraph 3 of the decree were 
not derived from the fraudulent transactions, and of our conclusions 
(as above stated) that such securities are, nevertheless, subject to 
the trust, as substitutes for securities dissipated, their face value (as 
scheduled) should be deducted from the above-mentioned aggregate, 
to ascertain the amount of the deficiency judgment. The decree will 
be corrected to grant a judgment for deficiency so ascertained. 

3. The several provisions of the decree respecting the défendants 
Lorenzo D. Carter and I. Stanton Carter next arise for review, and, 
being of like class, are grouped for considération. Those provisions 
upon which the appellant, United States, assigns error are; (1) Dé- 
niai of a deficiency judgment against t,. D. Carter; (3) adjudica- 
tion against I. Stanton Carter for $11,454.18, as the amount of trust 
funds in his hands not accounted for — and thèse in turn rest upon 
findings of a master (on référence of spécial issues involved in their 
possession of securities), and exceptions overruled, upon which vari- 
ons errors are assigned, for allowances made to thèse défendants for 
«xpenses and services. The relations of I. S. Carter and L,. D. Carter 
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to the controversy may be briefly stated: They were brothers of Capt. 
Carter, and received from him the property in suit, for care and saîe- 
keeping, pending the varions proceedings against him, and were as- 
siduous in its concealment and withholding from the complainant, 
until accounting and surrender were required under the présent pro- 
ceedings. It appears, not only from numerous circumstances in évi- 
dence, but through their admissions of record, that they were well 
advised of the charges against Capt. Carter of complicity with Greene 
and Gaynor (which were widely published), and as well of the tes- 
timony of Westcott (hereinbefore referred to) in the Greene and 
Gaynor proceedings, in efïect that Capt. Carter was at ail times the 
actual party in interest, and merely represented by Westcott in the 
transactions with Greene and Gaynor and in investments of the pro- 
ceeds. I. S. Carter received and secreted in various places the larger 
part of the securities, about $350,000 face value, while L,. D. Carter 
received the residue of trust property. In answer to a rule of con- 
tempt entered against them, each denied either possession or conti-ol 
of silch property; but each subsequently made confessions and en- 
tered into an accounting before the master, pursuant to a stipulation 
between ail parties to the bill, dated November 6, 1901. The prop- 
erty and securities described in the decree came into the custody of 
the court through this source. 

(1) The errors assigned for déniai of a deficiency judgment against 
ly. D. Carter are, in substance, that he failed to pay over trust funds 
traced to his possession and admitted by him as received, and that lie 
was relieved from accountability therefor by allowances for expenses 
and services, which are alleged to be inéquitable under the circumstan- 
ces disclosed. The crédits referred to are (a) for various claims for 
expenses incurred, aggregating $2,379.43 in excess of undisputed ex- 
penses, which are complained of as excessive and unsupported by 
crédible testimony; and (b) an allowance of $12,916.66 for salary 
claimed due from Capt. Carter for services as attorney in fact, under 
an agreement for $10,000 per annum. Upon the objections raised 
to items of expense allowed, we believe the findings of the master, 
approved by the trial court, should not be disturbed, as the stipula- 
tion (November 6, 1901) between the parties reserved for allovi'- 
ance assets theretofore "bona' fide disposed of" by the agent. The 
crédit for salary, however, is neither justly charged to the property 
thus withheld nor within the fair meaning of the stipulation, and> 
whatever may hâve been the agreement between the parties to the 
fraud, we are of opinion that error is well assigned for such allow- 
ance. The decree, therefore, must be corrected accordingly to ad- 
judge recovery against the défendant L,. D. Carter for $12,916.66 of 
trust f und not accounted for. 

(2) The decree awards recovery against I. S- Carter for $11,454.18, 
as the balance of trust fund traced to his possession and reported by 
the master, not accounted for or paid over; and on behalf of the ap- 
pellant, United States, error is assigned for insufficiency of this award, 
upon various crédits allowed by the master, and approved by the trial 
court, for expenses and salary. As the sum of $6,750 was allowed 
to this défendant by wayof salary, the crédit accordingly was erron- 



WABASH ET. CO. V. COMPTON. 17 

eous under the above-stated view in référence to like allowance in 
favor of L. D. Carter; but the other objections are overruled, as 
within the doctrine there stated in respect of the findings of fact. The 
decree, therefore, must be corrected to make this defîciency award 
$18,204.18. 

4. The remaining assignments of error on the part of the United 
States relate to allowances made in the final decree for counsel serv- 
ices and other expenses incurred by the défendants under the stipu- 
lation entered into November 6, 1901, heretofore mentioned. That 
ample provision for defraying such expenses out of the fund in court 
was intended and authorized by the stipulation referred to plainly 
appears from its terms and is conceded; and the time, skill, and ex- 
penditures invçlved in the services of counsel for which the allow- 
ances were granted are neither disputed nor questionable in the light 
of the record. The only objection raised to either of the provisions 
for such counsel is that each is excessive. We are of opinion, how- 
ever, that no abuse of discrétion appears in the libéral awards made 
by the decree, within the purpose of the stipulation, and that no oth- 
er reviewable question arises under thèse assignments. 

The cross-appeals raised no question not passed upon in the fore- 
going opinion in référence to the appeal and errors assigned on be- 
half of the United States, and we are satisfied that neither cross-ap- 
pellant has just ground to complain of the decree. 

The decree of the Circuit Court is affirmed in respect of ail pro- 
visions thereof not expressly mentioned in the foregoing opinion for 
correction, and the cause is remanded, with directions to correct the 
decree in the provisions so mentioned in conformity with this opinion. 
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(Carcult Court of Appeals, Sixth arcult July 26, 1909.) 

No. 1,899. 

1. Appeal and Ebboe (| 1022*)' — Revibw — Findings of Cottet and Masteb. 

The détermination of questions of fact on an Intrlcate accountlng by 
a master scleeted for his spécial fltness for the work, and affirmed by 
the Circuit Court, wlU not be overtumed by the apiwUate court on any- 
thing less than a démonstration of plaln mlstake. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. S§ 4015- 
4018 ; Dec. Dlg. § 1022.*] 

2. Railroads (§ 190*) — Foeeclosuek or Liens— Refebence foe Accottntino. 

The action of a master statlng an account to détermine the net eam- 
Ings apportionable to a part of a Consolidated railroad System which 
■was being operated by the company as a trustée with respect to the 
claim of a llenholder on such part, In addlng to the net earnlngs ap- 
portioned to such part of the Une by the railroad company on an aetual 
mileage basls a further sum based on a constructlve mileage, held jus- 
tified by the évidence showing that such part of the Une ineluded val- 
uable terminal property, and also that an aetual mileage basls was, for 
other reasons stated In the oplulon, unjust to the Ohio Division. 

[Ed. Note.— For other cases, see Rallroads, Cent Dlg. S 623 ; Dec. Dlg. 

i 190.*] 

*For oUi«r cases see lame toplc & { numbse In Dec. & Am. DiSB. U07 to datt, t R«p'r lodexM 

172 F.— 2 
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3. RAILEOÀDS (§100*) — FOEECLOSUEE OF LiENS— Repeeence fob Accotjnting. 

Where, on an aecounting to détermine the net earnings of a Hue of 
railroad operated as a part of a cousolidated System for a period of 
over 14 years, the report of the railroad company covering a short part 
of such tinje was unsatisfactory and sliowed earnings far below tliose 
of the period immediately following, the master was justified in reject- 
Ing such report and allowing earnings for the short time equal to the 
average made during the entlre tlme coA'ered. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 623; Dec. 
Dlg. § 190.*] 

4. Railroads (§• 190*) — Fobeclosure of Liens— Référence foe Accoijntik.g. 

The action of a master as conflrmed by a Circuit Court, stating an 
account to deterijnne the net earnings. of a Une of railroad composiug 
a part of a Consolidated System, during a period of years, in disallowlng 
certain crédits and déductions, claimed by the railroad company, and in 
approximating the amount of other items of débit and crédit not clear- 
ly shown by the évidence, afHrmed. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 623; Dec. 
Dlg. § 190.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

This is an appeal from the final decree of the Circuit Court for the North- 
ern District of Ohiô, in equity, upon the report of the spécial master on the 
accounting directed by the Suprême Court under its mandate In the foreclo 
sure suit of Jessup et al. v. Wabash, St. Louis & Pacific Railway Company, sus- 
taining the validity of the lien asserted by James Gompton as agaiust the so- 
called "Ohio division" of the Wabash System, on account of his ownership of 
a large block of the séries of equlpnient bonds Issued in the year 1SG2 by the 
Toledo & Wabash Railway Company. Compton v. Jessup, 167 U. S. 1, 17 Sup. 
et. 795, 42 L. Ed. 55. . 

In the cases of Adelbert Collège of the Western Reserve University et al. v. 
Wabash Railway Company et al. (No. 1,907), and Oyrus F. Plerson et al. v. 
Same Défendant (No. 1,908), decided by this court at the same time with this 
case (171 Fed. 805), both which cases involved clalms upon other equipment 
bonds of the same séries as those held by Compton, a history is glven of the 
issue of that séries of equijjment bonds and of the prior lltigatlon In respect 
thereto, including the litigatlon over the Compton clalm. The earller history 
of that litigation will also be found In the statement of facts àceompanyiug the 
opinion of this court in Compton v. Jessup, 68 Fed. 263, 15 C. O. A. 397, as well 
as in the opinion of the Suprême Court in the same case (167 U. S. 1, 17 Sup. 
et. 795, 42 h. Ed. 55). The Compton Case, as now presented, diiïers from the 
cases of Plerson and the Adelbert Collège, Just decided by this court, in this 
important and controlling respect: By the décision of the Suprême Court of 
May 10, 1897 (Compton v. Jessup, 167 U. S. 1, 17 Sup. Ct. 795, 42 L. Ed. 55), 
ît was determined: That complalnant had by virtue of the decree of the Su- 
prême Court. of Ohio of May 1, 1S88 (Compton v. Railway Co., 45 Ohio St. 
!592, 16 N. E. liO, 18 N. E. 380), a lien upon the Ohio division of the Wabash 
System on account of bis ownership of such equipment bonds; that such lien 
was subject only to two prioi: underlying mortgages, both glven before the con- 
solidation of 1875, the one on September 8, 1853, by the Toledo & Illinois Rail- 
road Company to the Parmers' Loan & Trust Company/trustée, to secure a 
bond issue amounting to $900,000, and the other glven on October 5, 1858, by 
the Toledo & Wabash Railway Company to E. D. Morgan, trustée, to secure 
an issue of bonds amounting to $1,000,000 ; that Compton's rights as such lien- 
holder had been saved by the terms of the decree of the Circuit Court of the 
United States for the Northern District of Ohio, of March 23, 1889, which 
foreclosed the earlier mortgages, both divlsional and otherwise, upon the Wa- 
bash Road; and that the Wabash Company, which had taken over the railroad 
property frbni the committee which had purehased It at the foreclosure sale, 
"should be regarded as a party in possession under the express terms of tlie 

*For other ca^es see same topic & S numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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order of sale, and as representlng ail parties in interest, Includlng Oompton" 
—and thus under a trust relation involving a duty to account for rents and 
profits until Compton's claim should be disposed of. 

Under the mandate of the Suprême Court, tliis court made an order remand- 
ing the case to the Circuit Court, and providing: First, that upon the failure 
of the purchaser to pay Compton's claim in full, he was entitled to hâve that 
part of the Wabash Railroad extending from Toledo to the state line between 
Ohio and Indiana resold; second, that, in default of the payment by the pur- 
chaser of the amount due Compton upon his lien, a decree should be made di- 
recting the sale of the railroad covered by such lien, which was adjudged to 
attaeh to ail the line owned by the Toledo & Wabash Railway Company at the 
time of the 1805 consolidation, together with ail traeks, buildings, structures, 
and iixtures of every kind then or slnce erected thereon, but not to extend to 
any lands or structures thereon acquired by the successors in title of the Tole- 
do & Wabash Eailway Company after said consolidation ; third, that before 
the sale a spécial master should be appointed to state the account of the an- 
nual net earnlngs of the entire so-called "Ohio division" and equipment from 
the time of the sale under the decree of March 23, 1889, down to the time of 
taliing such account, over and above ail ox>erating expenses, taxes paid and 
cash pald, if any. In rédemption of recelver's certiflcates, and other expenses 
properly chargeable against the railroad and property during that perlod, add- 
ing in the calculation of such expenses a reasonable rental or compensation 
for ail property not covered by Compton's lien, but which contributed to the 
earnings, and such equipment as vpas used in the opération of the part of the 
railroad Iricluded in the Compton lien. The master was also directed to as- 
eertain the amount due under the decree of March 23, 1889, on the two under- 
lying divisional mortgages, with interest to the time of taliing the account, 
and to deduct from said amounts the following items: First, net earnings cal- 
culated as above stated; second, the value of ''s/gog of ail the cars, engines, 
and rolling stock and other equipment directed to be sold by said decree of 
March 23, 1889, as fixed therein, with interest upon said amount from the 
time of the sale under said decree down to the time of taking the account; 
ttiird, the value of ail additions of land to the railroad property in Ohio upon 
which Compton has a lien, to which additions said lien does not attaeh, but 
to which the liens of the prier divisional mortgages do attaeh, as of the date 
of the foreclosure decree of March 23, 1889, and to deduct the same, together 
with the valuation of any structures thereon, from the amounts found due on 
the mortgages. The decree of the Circuit Court further provided that, in the 
eveut of sale thereunder, the proceeds of such sale, after the payment of the 
expenses thereof and any costs or allowances which the court might fix as pay- 
able out of such proceeds, should he applied, first, to the balance of receiver's 
certiflcates. If any, properly chargeable to the Ohio property covered by Comp- 
ton's lien and not discharged by the application of net earnings, as provided 
in said decree; next, to the payment of the amount due on the two underly- 
ing divisional mortgages, after deducting therefrom the net earnings as pro- 
vided to be determined, and after making ail other déductions above stated; 
and, next, to the payment of the amount due Compton on his lien. 

The decree of the Circuit Court, whicli was entered October 5, 1897, appoint- 
ed William H. H. Miller, of Indianapolis, Ind., "on account of his spécial fit- 
ness and expérience in matters of accounting and ail matters herein involv- 
ed," spécial master to take and state the account provided by the decree and 
to make such sale as should be had thereunder. The master's report, dat- 
ed May 10, 1907, shows in considérable détail the results of his accounting 
from May 15, 1889, to June 30, 1903, by which the charges taking precedence 
of Compton's lien, as found by the master, aggregated $7,962,007, and the 
items applicable in Compton's favor against the above charges aggregating 
$7,238,188. The report so made up showed $723,819 still unpaid upon the uu- 
derlying mortgages on June 30, 1903. The master further reported that in 
his opinion it would be fair to the railroad company to bring the accounting 
down to June 30, 1907, by charging the railroad company with an annual net 
earnlng of $149,949 (above engine and car rentals, taxes, and use of terminal 
property), that being the average shown by the accounting had up to June 30, 
1903 ; and that, after making sucb charge, the biilance due on the underlying 
mortgages on June 30, 1907, would be $21,542. Both parties excepted to the 
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master's -report. Tlie Circuit Court modified that report: First, by elimina- 
ting one of the items eharged by the master agaiiist tlie railroad Company on 
account of the value of rolliug stock ; second, by rejectiug certain items of 
additions to terminal property fouud by the mastor; and, third, by allowing 
a crédit to the claimant on account of engine reniais and repairs by strilùug 
out an item found to be duplicated, by having beeu previousiy creditcd to the 
railroad company in mailing up the net earnings account. The railroad com- 
pany's exception to the master's adoption of an average net earning duriiig the 
four years from June 30, 1903, to Juue 30, 1907, was disposed of by tîio action 
of the court in giving the railroad company the privilège of submittiug actual 
accouuts for that period. With the making of the modifications referred ro, 
the account aa statod by the Circuit Court and as brought down to June 30, 
1907, showed the following résulta: 

Charges Taklnf Precedence of Compton's Lien. 

Due on underlying mortgages on March 23, 1889. . .$2,811,611.00 

Intei-est at 6 per cent to June 30, 1907 3,083,927.00 $5,895,538.00 

Allowetl to the Wabash Railroad Company for reut 
and repair of englnes to June 30, 1907, with iu- 
terest thereon $1,040,437.00 

Less déduction on account of duplicated item, $218,- 

35C, plus Interest 485,759.00 554,078.00 

Allowed for car rentals and interest thereon to 

June 30, 1907 1,532,514.00 

Allowed for rent of real estate not covered by 

Compton's lien, to June .30, 1907 113.382.0!) 

Taxes to Juue 30, 1907, with Interest thereon 835,018.00 

Total charges taking precedence et Compton's 

lien $8,931,100.00 

Charges Agaiust the Railroad Company 

Net earnings to Juue 30, 1907, plus average interest 

thereon $8,216,343.00 

Value of 75-990 of rolliug stock sold under detree of 

March 23, 1889 $172,277.00 

75-900 of payments on account of car trust purchaso 

certiflcates, etc 131,618.00 

Interest to June 30, 1907 330,483.00 634,378.00 

Value of additions to real eslate not covered by 

Compton's lien, as of March 23, 1889 194,000.00 

Plus interest to June 30, 1007 210,775.00 404,775.00 

Total $9.255,496.00 

By this accounting the underlying mortgn.ges are decreed to bave been over- 
I)aid on June 30, 19i)7, liy $324,336. Tlie decree also determined that there are 
no receiv«>r's certiflcates outstanding entitled to any paymeut out of the pro- 
ceeds of tlie sale «if the property Involved lierein, and determined the ainount 
of Compton's lien at $532.202.02, with interest at 6 per cent, per annum from 
Oetober 5, 1897. Tlie sale of the railroad property in Ohio was clirected in de- 
fault of iiayment of the last-uamed aniomit. 

l'rom this decree the railroad comptny alone has appealed. 

Ru.sh Taggart, for appellant. 

Judson Harmon and John H. Doyle, for appellee. 

Before LURTON and SEVERENS, Circuit Judgcs, and KNAP- 
PEN, District Judge. 
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KNAPPEN, District Judge (after stating the facts as above). The 
master who conducted the accounting under considération was select- 
ed for that position "on account of his spécial fitness and expérience 
in matters of accounting and the matters herein involved." The rec- 
ord, including his report, shows that he performed the difficuU task 
with abiHty and with painstaking care and fidelity. The opinion of 
the judge who passed upon the exceptions submitted in the Circuit 
Court shows that careful considération was there given to the excep- 
tions presented. So far as such exceptions are before tliis court, their 
subject-matter has passed the scrutiny of and been overruled by both 
the master and the presiding judge below. The matters sought to be 
reviewed hère involve largely a détermination of questions of fact, 
depending to a considérable extent upon the crédit to be attached to 
the various witnesses seen and heard by the master. Under thèse cir- 
cumstances, not only is the correctness of the decree in question pre- 
sumed, but this court would not be justifîed in overturning the déci- 
sion of thèse two courts upon anything less than a démonstration of 
plain mistake. Tilghman v. Proctor, 135 U. S. 136, 8 Sup. Ct. 894, 31 
Iv. Ed. 664; Crawford v. Neal, 144 U. S. ,585, 596, 13 Sup. Ct. 759, 
36 L. Ed. 552; Furrer v. Eerris, 145 U. S. 132, 12 Sup. Ct. 821, 36 
L. Ed. 649 ; Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237. 39 
L. Ed. 289 ; Ohio Valley Bank v. Mack, 163 Fed. 155, 158, 89 C. C. 
A. 605. 

There is no controversy hère as to the amount of Compton's lien, 
nor as to the amount unpaid upon the underlying mortgages, except 
as that amount is affected by the application of the results of the ac- 
counting with référence to net earnings and the various charges and 
crédits provided for by the decree. The exceptions argued hère will 
be separately considered. 

1. The most important of the exceptions urged hère relates to the 
inclusion by the master, in the net earnings apportioned to the Ohio 
division, of the sum of $1,413,601, as an addition on account of con- 
structive mileage as against actual mileage. To a proper understand- 
ing of the question raised by this exception, a brief statement of the 
conditions attending the accounting is necessary. The main Une of 
the Wabash system during the period covered by the accounting ex- 
tended from Toledo, Ohio, to St. Louis, Mo. (437 miles); from St. 
Louis to Kansas City (377 miles) ; from Toledo to Hannibal, Mo. 
(461 miles) ; and from Hannibal to Kansas City (199 miles). The 
distance from Toledo to the Ohio state line is but 76 miles. This so- 
called "Ohio division" was not in fact a division during the period 
covered by the accounting. It was simply operated as a part of the 
main line from Toledo to Kansas City, by way of St. Louis and Han- 
nibal. In 1897, shortly after the appointment of the master, the rail- 
way books relating to the opération of the System up to that time 
were accidentally destroyed by fire. Neither before nor since the fire 
has any separate account been kept by the railroad company of the 76 
miles known as the "Ohio division." The master began taking tes- 
timony in January, 1898. Obviously, the only definite information 
of value must corne from the railroad company. After the taking of 
testimony had proceeded about four years, the master préparée!^ at 
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the request of counsel, a preliminary or tentative report giving his 
then impressions as to tiie gênerai principles upon which accounting 
should be had as it then stood. A few months later, in reply to re- 
quests of counsel for explanation regarding parts of the preliminary 
report, a fuller report was prepared. Both reports were submitted 
to counsel for each party. 

The railroad company presented to the master its statement of ac- 
count of the net earnings of the 76 miles in question, according to the 
basis which the railroad company claimed should be adopted. This 
statement showed a crédit of net earnings to the 76 miles in Ohio from 
March 23, 1889, to June 30, 1903, of $2,569,754.72, being the resuit 
of deducting from gross earnings, apportioned at $7,571,997.18, oper- 
ating expenses apportioned at $5,00^,242.46 ; the latter embracing- the 
gênerai classifications of maintenance of way and structures, mainte- 
nance of equipment, conducting transportation, and gênerai expenses. 
In making up the gross earnings applicable to the 76 miles in question, 
the railroad company, after treating as local ail earnings from one 
station to another in the Ohio division, apportioned freight and passen- 
ger earnings between points east of the Mississippi river and points in 
the Ohio division on an actual mileage basis. Mail earnings on each 
route extending over the Ohio division and express earnings east of 
the river were treated in the same way; but, as to freight earnings 
between points west of the river and points on the Ohio division, the 
same were first divided by giving to the part west of the river an ar- 
bitrary share larger, and usually from two to four times, than the ac- 
tual mileage prorate, and then dividing the part so apportioned to the 
line east of the river (after deducting a substantial bridge charge) up- 
on the basis of actual mileage. The testimony indicates that the pas- 
senger business to or from points west of the river was apportioned 
upon an actual mileage basis, after deducting a bridge charge. The 
freight earnings during the entire period covered by the accounting 
were greater than the combined mail, express, and passenger earnings, 
and much of the time àt least three-fîfths of the aggregate earnings 
of ail kinds. 

The master was of the opinion that the apportionment of earnings 
so made to the 76 miles of road in Ohio, upon an actual mileage basis, 
was unjust to that division for thèse reasons : First, that the rail- 
road company, in violation of its duties as trustée, had taken steps in 
its own interest to divert traffic from the Ohio division over other 
routes secured by the Wabash Company, so that, according to its re- 
ports as made up while the traffic on the line generally had greatly in- 
creased, that on the 76 miles in question had not increased ; the mas- 
ter stating in his report that it is "too plain for argument that since 
the rights of Compton accrued (and the railway company must be 
chargeable with knowledge of thèse rights from the time they accrued) 
by the use of the Eel River Détroit line, the Grand Trunk alliance, and 
more recently the Montpelier line and in varions other ways, the nat- 
ural traffic belonging to this line has been diverted." Second, that the 
arbitrary apportionment of constructive mileage to the portion of the 
road west of the river was wholly unjustified, at least to the extent 
to which it was practiced. Third, that in arriving at net earnings of 
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the Oliio division the railroad company had charged to operating ex- 
pansés large amoiints of betterments of every kind, and that the same 
policy had been followed with respect to rolHng stock and engine re- 
newals, to the serions préjudice of the Ohio division. And, fourth, 
that the Ohio division, by reason of its expensive and valuable termi- 
nais, was entitled to a greater proportion of earnings than indicated 
by the actual mileage. 

Upon the question whether the apportionment of earnings to the 
76 miles of road in Ohio was just to that division, or whether, on the 
other hand, an apportionment on a basis of a larger constructive mile- 
age was justified, a large amount of testimony was taken. On the part 
of the railroad company there was presented a great deal of testimony 
to the efïect that the Ohio division and its Toledo terminal originated 
no business, but that that portion of the road was merely an interme- 
diate link in Connecting business between the east and the west, and 
that an apportionment on the basis of actual mileage was as favorable 
as the Ohio division was entitled to. The master reports that sonie 
of the witnesses so testifying did not sustain themselves upon cross- 
examination. There was, on the other hand évidence of compétent 
railway experts, whose testimony the master reports was credited by 
him, to the effect that the Ohio division was, largely by reason of its 
valuable terminais, entitled on business to or from points west of the 
Ohio Une to an apportionment of constructive mileage greater than 
actual mileage ; one witness of expérience testifying that a proper ap- 
portionment would be double mileage on freight and actual mileage on 
passenger traffic, and another that li/4 actual mileage as to both freight 
and passenger business was justified. The master adopted the latter 
basis, viz., constructive mileage of 1^/^ to 1 with respect to ail business 
to or from points west of Peru, Ind., which is about 150 miles from 
Toledo. 

The accounts presented by the railroad company showed that up- 
on this basis the gross earnings would be increased by $1,413,601, 
and this sum was accordingly adopted by the master, and added to the 
net earnings otherwise reported by the railroad company. The sum 
so added was in fact about 18.6 per cent, of the gross earnings of the 
Ohio division as reported by the railroad company, on the basis of 
which the net earnings of $3,569,755 had been arrived at. 

The adoption of this constructive mileage is assailed by the railroad 
company as contrary to the clear weight of the testimony and as the 
resuit of palpable misapprehension. After giving careful considéra- 
tion to the arguments of counsel for the railroad company, it is our 
opinion that the action of the master in adopting this constructive 
mileage apportionment is not subject to exception. There was compé- 
tent testimony, believed by the master, sustaining the latter's conclu- 
sion that an apportionment of earnings to the 76 miles in Ohio on an 
actual mileage basis was unjust to that division. There was compétent 
testimony to the efïect that while the division of freights at the river 
was adopted many years ago as being a proper one, and while it may 
hâve been at the time of its adoption fairly just, it had long since ceas- 
ed to be justified, at least to the extent to which the discrimination had 
been practiced. There was also compétent proof that this discrimina- 
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tion greatly prejudiced the Ohio division in the apportionment of gross 
earnings, as also that such must hâve been the effect of charging better- 
ments to operating expenses, and of the similar treatment of car and 
engine renewals. The master reports that he found himself unable, 
in view of the inability of the railroad company to présent sufficiently 
definite reports, to ascertain the extent to which in thèse ways the 
Ohio division had been discriminated against. He did find, however, 
that the extent of such discrimination was substantial. The record 
amply sustains the propriety of adopting a constructive mileage appor- 
tionment in order to correct inequahties or injustice resulting from the 
use of actual mileage. It is clear that the évidence credited by the 
master justified him in increasing the apportionment of net earnings 
to the Ohio division, either by making an allowance for terminal ex- 
penses or by rejecting riiore or less items from the operating expenses, 
or by employing a constructive mileage. The adoption of construc- 
tive mileage was not arbitrary from the mère fact that it did not per- 
mit mathematical exactness. It is no more inexact than some of the 
figures the railroad company was compelled to rely on, and which the 
master reports in many respects unsatisfactory. 

There is ample évidence sustaining the master's conclusion that the 
method employed was not unjust to the railroad company. It is urg- 
ed, in support of the proposition that the Ohio division is not en- 
titled to a constructive mileage apportionment, that the earnings of 
that division as reported by the railroad company are as great as the 
average per mile upon the entire System, that the terminal expenses 
at Toledo are no greater than borne on an average by ail the Unes of 
the System, and that the other lines east of the river are subject to 
the same low rates as the Ohio division. 

It would appear that when the expenses incident to the Ohio divi- 
sion, by way of charges required to be made under accounting for the 
usé of terminal property, taxes, and otherwise, are taken into account, 
the net earnings of the- Ohio division, as apportioned by the Wabash 
Company, were below the average of the system ; but, apart from this 
fact, the considérations mentioned are by no means conclusive upon 
the question of the propriety of a constructive mileage apportionment. 
The fact that other parts of the system are discriminated against af- 
fords no justification for discriminating, on this accounting, against 
the Ohio division. Moreover, the other arguments referred to fail to 
take into account the apparent fact not only that there is charged lo- 
cally against the Ohio division large sums which benefit much more 
than the 76 miles of road in Ohio, but that about $1,000,000 worth of 
terminal property at Toledo is maintained by the Ohio division for 
the benefit not only of that division, but of a much larger proportion 
of the System, including car shops appraised at $650,000, of which the 
System generally has the benefit. The value of this terminal property 
at Toledo is shown to be about $1,500,000, about two-thirds of which 
is owned by the Ohio division. There is compétent testimony that 
the value of the Toledo terminais is at least from .66 to .75 as much 
as the entire 76 miles of railroad in Ohio aside from the terminais. 
It is also urged that the railway experts, whose views of the propriety 
of employing constructive mileage apportionment were adopted by 
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the master, based their views of the propriety of such apportionment 
solely upon the alleged expensiveness of the Toledo terminais. It ap- 
pears, however, that the witnesses upon whose testimony the master 
rehed gave as reasons for such apportionment not only the expense of 
the Toledo terminais, but the cost of moving business over so short 
a line as compared with a longer one and in view of the low rates ac- 
cepted. It is true that thèse witnesses apparently did not, in reaching 
their conclusion that a larger constructive mileage was justified, take 
into account the considération of diversion of trafïic, or perhaps, def- 
initely, the arbitrary division of freight rates at the river, or excessive 
charges to operating expenses ; but even apart f rom thèse last-named 
considérations, we should hesitate to say that the master's action could 
not be supported upon the considérations alone advanced by, the rail- 
way experts. The fact that other considérations of apparent injustice 
to the Ohio division fortified the master in his conclusion that the 
adoption of a constructive mileage did not operate unjustly against 
the Wabash Company furnishes no reason for rejecting that con- 
clusion. 

In view of ail thèse considérations, we hâve no hésitation in con- 
firming the action of the master in adopting the constructive mileage 
apportionment. 

2. The net earnings account as prepared by the master was made up 
by taking the item of $2,569,755 reported by the railroad company 
as net earnings for the 14-year period from July 1, 1889, to June 30, 
1903, and adding the necessary amount to make a constructive mile- 
age of 114 to 1, viz., $1,413,601. The principal of the net earnings for 
the 14-year period thus aggregated $3,983,356. This took no account 
of the period from May 15, 1889, to June 30, 1889, which should be in- 
cluded in the accounting period. The master arrived at the net earn- 
ings "for this period of 1% months by taking a proportionate share of 
the net earnings for the 14-year period. This proportionate share 
was $35.565, which, added to the other item, made the principal of 
net earnings to June 30, 1903, $4,018,921. The addition of this $35,- 
565 is excepted to as an arbitrary allowance and as a duplication of 
figures. Référence to the record convinces us that it is not a duplica- 
tion ; that is to say, it is not included in the figures given for the 14- 
year period. It is true that the railroad company presented figures for 
the month and one-half in question showing gross earnings of $51,- 
392.10 and operating expenses $46,292.57, leaving net earnings of 
$5,099.53. Thèse figures showed gross earnings of only about $34,000 
per month and net earnings of less than $3,500 per month during the 
114-month period in question, as against gross earnings of nearly 
$50,000 per month and net earnings of over $22,000 per month for the 
fiscal year immediately following. The witness who presented the 
figures referred to was unable to explain this discrépancy or give any 
reason why there should bave been so radical a change in the showing 
presented for the two periods. We think that under the testimony the 
master, for lack of more accurate data, was justified in adopting an 
average. 

3. The railway company asked to be allowed, as against its liabil- 
ity for earnings of the Ohio division, a crédit for ''''/ooo of an item of 
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$233,444.27, represe^nting railroad freight and switching charges be- 
longing to the Wabash Company and collected by the Lake Erie Trans- 
portation Company from consignées and Connecting carriers and not 
paid over by the transportation company to the Wabash Company, 
but absorbed in its own business. The Lake Erie Transportation Com- 
pany was a corporation controlled by the Wabash Company; al! of 
its stock being owned by that company. It is sought to justify this 
crédit upon the proposition that the freight carried by the Lake Erie 
Transportation Company came over the Ohio division, and that the 
transportation company was maintained for the benéfît of the Wabash 
Road, inchiding the Ohio division. The master disposed of this claim- 
ed crédit in the following language: 

"As to the Lake Erie Transportation Company, the évidence shows that this 
is a subcorporation owned b.y the Wabash Railroad Comijany, défendant, that 
it was operated by défendant for its own profit, that its officers had full con- 
trol and management tliereof, and the master is unable to see why if the de- 
fendant allowed that ccnipany to become indebted, in the large sum whieli is 
now elaimed, namely $233,444, for transportation charges not collected, the 
claimant, Compton, who has no lien upon the property of the Lake Erie Trans- 
portation Company and no Interest in it and Is not a ereditor and has no con- 
nection therewith, should be eharged wlth any part of such debt, nor why the 
défendant should be given an allowance on account thereof. 

"For aught that appears in the évidence, the railroad company regarded the 
benefits accruing to it from the opération of this transportation company as a 
sufïicient reason for allowing this debt to aceumulate ; and surely, in the ab- 
sence of a clear showing that such accumulation was unavoidable, this trustée 
eannot under such circumstançes put any part of the loss on the cestui que 
trust. If this enterprise had resulted in great profit, Compton would hâve beeii 
entitled to no part of those profits. This is lllustrated by the fact that none 
of the profits of the Pacific Express Company or the American Refrlgerator 
Transit Company are included in the accounting. * * * Why, then, should. 
be share the loss, if it be a loss? Moreover, it is not shown that this debt is 
a total loss, or how much of it is uncollectible. * * * The clalm on that 
account therefore, for an allowance of '^/guo, or $19,493, and interest, is dis- 
allowed as a claim in favor of the railroad." 

We approve both the reasoning and the conclusion of the master. 

4. In determining the amount which should be allowed the railroad 
company for rent and repair of engines upon the so-called "Ohio di- 
vision," the master found that for the work of the line in Ohio there 
were required during the period covered by the accounting 13 passen- 
ger and freight engines and 5 switching engines, and that a fair an- 
nual rental for each of the 17 engines was $1,600, and a fair allow- 
ance for light running repairs was $1.50 per day, or $547.50 per year 
per engine. There was a conflict of testimony as to the extent of en- 
gine service required and its value, as well as of the cost of repairs. 
The railroad company contended that the engine service should be de- 
termined on the basis of the number of engine runs made, and that the 
value of the rentdl, as well as of the repairs, is much greater than 
found by the master. It is sufïicient to say that the testimony present- 
ed purely a question of fact for the détermination of the master, that 
there was testimony sustaining the conclusion reached by that officer, 
and that the record presented to us does not demonstrate that the mas- 
ter has made a mistake. 

5. Car rentals. 
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The controversy hère upon this subject is confined to the allowance 
made by the master on account of the rental of freight cars used up- 
on the Ohio division. The railroad company claimed that the rate 
should be 71/2 miUs per car per mile from May 15, 1889, to Novem- 
ber 1, 1894, and 6 mills from the latter date until June 30, 1903. 
Thèse rates were claimed to be justified as being the exchange rates 
between railroads during the periods mentioned. There is no contro- 
versy over the number of cars or the mileage ; the railroad company's 
figures therefor being taken by the master. The latter allowed &y2 
mills per mile from May 15, 1889, to November 1, 1894, and 5^4 mills 
per mile after that date, with a pro rata allowance for the excess paid 
by the railroad company on account of foreign cars above that receiv- 
ed. The master found from the testimony that the 6-mill interchange 
rate provided a modicum of profit to the owner, and that no railroad 
company which was in position to own its cars could afford to pay 
the interchange rates merkioned. It was the view of the master, ap- 
parently concurred in by the judge of the Circuit Court, that the rail- 
road company under its trust relation was not entitled to a profit, and 
that the rates allowed provided ample compensation for the use of the 
cars. Upon a careful considération of the arguments presented upon 
both sides, in connection with the conclusion of the master and of the 
judge below, we are unable to say that a mistake prejudicial to the 
railroa,d company has been made in the allowance criticised. 

6. The Circuit Court determined the amount of the compensation 
for the use by the Ohio division of real estate not covered by the 
Compton lien, but which contributed to income, at the sum of $113,- 
383. This allowance is criticised as too small, although we find no 
assignment of error directed to this subject. The spécifie criticism 
is that the court found the value of the real estate not covered by the 
Compton lien as $194,000, and that the interest upon this sum at 6 
per cent, for 18 years 11/2 months would be $210.975, instead of $113,- 
382 allowed by the decree. The master found the value of the prop- 
erty contributing to income, aside from parcels "C'and "Cl," to be 
$104,261. The latter parcels were by the Circuit Court rejected from 
considération. It is our understanding that the Circuit Court adopted 
the value found by the master, viz., $104,261, as the value of the prop- 
erty contributing to the earnings of the Ohio division, after eliminating 
parcels "C" and "Cl." Interest on this last-named sum at 6 per cent, 
for 18 years l^/^ months amounts to $113,382.60, as fixed in the de- 
cree. 

7. By assignment No. 1 criticism is made upon the master's com- 
putation of net earnings, in that he did not state the account for each 
year nor compute interest thereon for each year, but computed inter- 
est upon the entire earnings for one-half the period. Obviously, the 
railroad company is not prejudiced by f allure to state the net earnings 
yearly, unless the interest charge was increased by failure so to do. 
This assignment was not discussed in the main brief of appellant's 
counsel. In his reply brief, in answer to a discussion of appellee's 
counsel relating to a dififerent exception, the master's addition of aver- 
age interest is criticised as grossly unjust, from the alleged fact that 
the net earnings for the first half of the period average much less 
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than for tlie second half. The figures cited in support of tliis proposi- 
tion are not controlling, for the reason that they are not the figures 
used by either the master or the Circuit Court in making up the ag- 
gregate net earnings on which interest is computed. During the first 
half of the accounting period, the average net annual earnings, as as- 
certained by the master and by the Circuit Court, appear to be sHght- 
ly less than the average during the entire accounting period, and, if 
this item were alone to be taken into account, there would apparently 
be a slight discrimination against the railroad company. 

In the master's report, however, attention is called to the difficuUies 
connected with the ascertainment of net earnings, inchiding the rela- 
tion of the Toledo terminais, the division of rates at the river, what is 
a fair rental for the use of rolling stock, and what a fair charge for 
repairs. The master states that none of those questions "are settled 
by any décisive évidence," and that "the best that can be donc is nec- 
essarily an approximation." Référence is also made to the uncertain- 
ty respecting taxes. The report then proceeds: 

"In making such rejiort the iiiaRter lins, as will lie seen, made appi'oxiuia- 
tions based on averages, as the railT\-ay cmnpaiiy employés ûid in mvicli of their 
testimony. Tlie master receiitly sujtgested tliat tliis wus tlie best he could do, 
especially witliout tlie aid of an exjiert railway aceonntant, and, wlille the 
claimant assented to such nietliod or to the employmeiit of such aecountant by 
the master, the railroad eomiiany ob.iepted to the method and also objeeted to 
the employaient of an aecountant by the master iinless he was wholly paid 
by claimant and uuless counsel for the railway com])any was permitted to 
cross-examine such aecountant. As this would resuit in still further delay, 
the master subniits his report based on approximations and averages believed 
to be fair. As much of the évidence Is based upon siinilar approximations and 
averages matheniatical accuracy is impossible." 

The Circuit Court also said in its opinion, speaking of the net earn- 
ings assigned to the line in Ohio: 

"Thèse hâve been given as fully as the nature of the case permlts. The ai»- 
portioumeiit must be largely an approximation." 

The court also stated that "in the matter of taxes nothing but an 
approximation was possible," adding that in his opinion the master 
made a very large allowance in that respect, and that, if the amount 
of the allowance seriously afifected the resuit which those figures 
brought, he should feel disposed to more narrowly scrutinize the items 
which go to make it up. The burden tlius rests upon the railroad com- 
pany to show afiirmatively that it has been prejudiced by the adop- 
tion of averages. 

We feel justified in disregarding the assignment in question in view 
of thèse findings of the master and of the Circuit Court, the fact that 
the subject in question was not discussed in the main brief of counsel, 
the further fact that the figures presented in the reply brief are not 
persuasive, and taking into account the comparatively small appar- 
ent différence between the average earnings for the 18-year period and 
the average for the 9-year period on the basis upon which interest has 
actually been computed in the accounting had, and the fact that it 
lias not been pointed out to what extent this différence might be af- 
fected by other items as to which approximations bave been made, in- 
cluding the uncertainty expressed by the master as to the correctness 
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of the riet earnings accounts submitted by tlie railroad company by 
reason of the inclusion in operating expansés of amounts properly 
chargeable to betterments and renewals. 

8. The order of October 5, 1897, appointing the master, provided 
that the amount of the net earnings of the (3hio division should be as- 
certained "over and above ail operating expenses, taxes paid, and cash 
paid, if any, in rédemption of receiver's certificates and other expenses 
properly chargeable against said railroad and property during such 
period." John McNulta was appointed, in September, 1888, receiver 
of the railroad property in the foreclosure proceedings instituted on be- 
half of the divisional mortgagees, which were Consolidated with the 
then pending foreclosure proceedings on behalf of the Jessup and 
Knox Consolidated mortgage. Upon the accounting the railroad com- 
pany presented évidence: That the Wabash Railroad Company had 
paid liabilities of Receiver McNulta during the receivership in question 
from September, 1888, to April 30, 1889, aggregating $493,185.80; 
that it had received crédits from that receivership amounting to $61,- 
811.19 and supplies amounting to $278,384.58. The amount of thèse 
payments thus exceeded the receipts by $153,090.03. The railroad 
company claims that ^^/ooo of this amount should be chargfed the Ohio 
division against net earnings, upon the contention that, while the évi- 
dence does not show^ any localizing of thèse payments against the Ohio 
division, the order appointing the master requires their allowance. 
The proposition that the opération of the Ohio division under Receiv- 
er McNulta did in fact show a loss équivalent to ^%oo of the sum 
above stated is claimed to be supported bv a separate report relating 
to the Ohio division filed by Receiver McNulta covering his opéra- 
tion from September 1, 1888, to April 30, 1889. This report shows 
net earnings above operating expenses of $12,404.67. Against this 
sum is charged for car trust interest and expenses, $6,106.75 and eight 
months' proportion of taxes, $20,753.98, leaving a déficit for the peri- 
od of $14,456.06, which is a trifle more than ^^900 of tlie $153,090.03 
above referred to. The master expressed himself as incredulous that 
"this pièce of property 76 miles long and a part of one of the oklest 
Systems of railroads in the West, with very large terminais in the 
great and growing city of Toledo, has in a natural and just way been 
operated at a loss." 

If, in our opinion, the order appointing the master contemplated 
that items of this kind should be taken into account, we should find 
it necessary to make a more critical examination of the record than 
the view which we take of the right to a crédit of this nature requires. 
It is true that the purchaser of the property at the foreclosure sale was 
required to assume the liabilities of the receivership, but that was mere- 
ly a part of the price required to be paid for the property. It is also 
true that the order appointing the master provided for taking account 
not only of "cash paid, if any, in rédemption of receiver's certificates," 
but also "other expenses properly chargeable against said railroad 
and property during such period." There were, in fact, no receiver's 
certificates issued for this alleged receivership indebtedness. If this 
indebtedness is to be taken into account, it must be because it is an 
"expense properly chargeable against said railroad and property dur- 
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ing such period," which we think plainly means during the period cov- 
ered by the accounting, viz., from March 23, 1889, to the time of stat- 
ing the account. 

In our opinion, it was not the intention of the order that indebted- 
ness representing purely a déficit from opération under the receivership 
should be credited to the trustée in réduction of net earnings since the 
receivership. It is, moreover, to be noted that paragraph 5 of the or- 
der provides for the application of the proceeds of the sale, first, "to 
the balance of receiver's certificates, if any, properly chargeable," etc., 
without référence to any other class of receivership indebtedness not 
evidenced by certificates. Upon the ground stated we approve the ac- 
tion of the master and of the Circuit Court in rejecting this claimed 
crédit. 

9. The decree appointing the master provided for an ascertainment 
of "the value of '"/ooo of ail cars, engines, roUing stock, and other 
equipment directed to be sold by said decree of March 23, 1889, and 
as fixed therein, with interest upon said amount from the date of the 
sale under said decree down to the time of taking the account." The 
foreclosure decree of March 23, 1889, under which the railroad prop- 
erty in question was sold, provided that the purchaser of the Ohio 
division should take by his purchase '^/aoo of the rolling stock and 
equipment belonging to the entire system, and that in case of contro- 
versy over the claims of junior lienholders "the proceeds and value 
of the said equipment shall be determined by the schedules of Mark 
Miller Martin and Joshua B. Barnes, witnesses, given in évidence be- 
fore the spécial masters in this case," etc. It is conceded that the un- 
divided equipment, so far as contained in the schedules referred to 
was appraised by Barnes and Martin at $2,007,334, ^^/soo of which is 
$172,277. The master, however, held that Compton was not bound 
by thèse terms of the foreclosure decree, determined that the rolling 
stock in question was actually worth $515,872, and, accordingly, added 
'Y»»" of this latter sura to the valuation charged against the railroad 
Company. 

The master also found that the purchaser under the foreclosure de- 
cree came into oossession of further equipment purchased by the re- 
ceivers, by way of car trust certificates and otherwise, amounting to 
$1,579,421, and charged against the railroad company '°/ooo of this 
last-named sum. The Circuit Court held that Compton was bound by 
the terms of the foreclosure decree as to the valuation of the property 
referred to therein, and accordingly rejected the ^"/ooo of the item of 
$515,872. The item of "/ooo of $1,579,421 referred to was, however, 
allowed by the Circuit Court as a charge against the railroad company. 
It is this item alone, with référence to the value of rolling stock to be 
charged against the railroad company, which is in controversy hère. 
There are some matters connected with the considération of this item 
which are not entirely clear to us, and, if we were to base our ultimate 
détermination of this item upon the merits, we should be disposed to 
ask for further argument. In view, however, of our décision upon the 
other matters involved, a détermination of the correctness of the item 
now under considération is unnecessary, for this reason: The decree 
of the Circuit Court found the underlying mortgages overpaid on June 
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30, 1907, by $324,336. The item now under considération, witli in- 
terest thereon to that date, amounts to about $274,562, or nearly $50,- 
000 less than the amount by which the mortgages bave been found 
to be overpaid. 

Counsel for appellant earnestly urge that the gênerai resuit of the 
accounting had shows its injustice, from the fact that while other Unes 
composing the Wabash system, under a smaller interest charge per 
mile, bave not succeeded in paying off their indebtedness, this Ohio 
division bas, under the system of accounting which bas prevailed, 
been entirely relieved of its indebtedness ; but this argument ignores 
the considération which controlled the action of both the master and 
the Circuit Court, viz., that the 76 miles comprising the Ohio division, 
with valuable and expensive terminais in the large and growing city 
of Toledo, had an earning capacity sufhcient to reach the resuit had. 

In our opinion appellant bas not sustained the burden which rests 
upon it of showing the incorrectness of the final détermination of the 
Circuit Court that the underlying mortgages bave been fully satisfied 
by the application of properly ascertained net earninsfs. 

The decree of the Circuit Court is, accordingly, affirmed. 



JOHNSON V. CITY OF ST. LOUIS. 

(Circuit Court of Appeals, Bightli Circuit. July 6, 1909.) 

No. 2,8C3. 

1. Eminent Domain (I 112*) — Damage to Adjoining Building Feom Laying 

Seweb Not Recoverablb Undeb Missouri Constitution. 

The damage to a four-story brick building and its contents by the lay- 
Ing by the city of St. Louis of a sewer in an adjoining alley below the 
plane of the foundation of the building, after the owner Itnew in time to 
prop and protect his building that the sewer was to be laid, and that 
there was danger that it would cause his building to crack and settle, 
whereby the lot in its natural state would not bave been eaused to settle 
or crumble, but whereby the building was cracked, and it and its contents 
were injured to the amount of tens of thousands of dollars, is, according 
to the décisions of the Suprême Court of Missouri, damnum absque in- 
juria, and the owner is not entitled to any compensation therefor under 
the amended Constitution of that state (article 2, § 21 [Ann. St. 1906, p. 
148]), which provides that private property shall not be taken or damaged 
for publie use wlthout just compensation. 

[Ed. Note. — For other cases, see Eminent Domain, Dec. Dig. § 112.*] 

2. Adjoining Landownees (§ 4*)— Latéral Support— Removai, Not Action- 

ABLE IF Lot in Natural State Would Not Settle. 

A private party is liable for damages eaused to an adjoining lot by his 
removai of latéral support to such an extent that the lot in its natural 
state would settle or crumble, but for nothing more. 

]f his removai of latéral support would not hâve eaused the adjoining 
lot to settle or crumble in its natural state, be is not liatile for damages 
which resuit because the superincumbent weight of buildings or other 
pondérons things contrlbute to the settlement of the lot. 

[Ed. Note. — For other cases, see Adjoining Landowners, Cent. Dig. §§ 
21-37; Dec. Dig. § 4.*] 

•For other cases see same topic & § numeee in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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3. COUBTS (§ 360*)— CONSTBTJCTTON OF STATE CONSTITUTIONS AND STATUTES— 

National Courts Follow Décisions of State Couets. 

In the construction of the Constitution and statutes of a state, tlie na- 
tional courts nniformly follow tlie interprétation announeed by tlie liigliest 
judicial tribunal of tlie state, wliere no question of gênerai or commercial 
law or of right under the Constitution of tbe United States or the acts of 
Congress is involved. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 956, 957; Dec. 
Dig. § 366.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Plantera' Bank v. City of Memphis, 49 C. C. A. 408.] 

4. Courts (§ 366*) — Municipal Corpokations— Powebs and Liabilities 

Measured bï State Décisions. 

The character and extent of the powers and liabilities of the political 
or municipal corporations of a state are questions of construction of state 
Constitutions and statutes, upon which the décisions of the hlghest judi- 
cial tribunal of the state which créâtes them are général! y coutroUing in 
the national courts, and when that court bas decided one of thèse ques- 
tions the décisions of the courts of otlier states and of the fédéral courts 
in the construction of the Constitutions or statutes of other states are 
immaterial. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §■ 903; Dec. Dig. § 
366.*] 

5. Courts (§ 311*) — Fédéral Courts— Jurisdiction—Citizenship of Trustée 

Material, That of Cestui Que Trust Immaterial. 

A citizen of one state, who holds the tltle to property in trust for oth- 
ers, ruay maiutain an action for damage to it agaiust a citizen of another 
state in the proper fédéral court, wlthout regard to the citizeushlp of hls 
cestui que trust. 

[Ed. Note. — For other cases, see Courts, Ctent. Dig. § 858; Dec. Dig. § 
311.* 

Diverse citizeushlp as a ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. G. A. 249 ; Mason v. DuUagham, 27 G. C A. 298.] 

6. Courts (§ 363*) — Président of Joint-Stock Company Autiiokized by 

State Statute Has Capacity to Sue in Fédéral Court. 

TEe président of a joint-stock comjiany, the Americau News Company, 
empowered by tlie statute of New York, under which it was organized, to 
sue in its behalf, may maintain an action for iujury to its property in a 
national court in tlie state of Missouri. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 3G3.* 
Jurisdiction as afCected by state laws, see note to Barling v. Bank of 
British North America, 1 C. C. A. 513.] 

7. Courts (§ 363*) — Fédéral Courts— Jurisdiction— Prohibition of Suits 

IN State Courts Does Not Affect Suits in Fédéral Courts. 

The Missouri statutes, which forbid unqualified foreign corporations 
doing business in that state from niaintaiuing suits in the courts of the 
state, do not affect their right to inaintalu suits in the national courts, 
because the jurisdiction of the latter may not be revoked, annulled, or im- 
paired by any act or law of a state. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 363,*] 

8. Courts (§ 363*) — IToreign Corporation Acts— Failure to Comply witii 

DoES Not Desteoy Liability for Injury to Property. 

Tiie failure of a foreign corporation doing business in a state to com- 
ply with qualifying statutes does not deprive it of the liability of one wbo 
injures or destroys property which it owns to pay for the légal Injury 

•For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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he inflicts, nor of its rlght to maintaln an action upon that llablllty In 
the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 363.*] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 
See, also, 137 Fed. 439. 

T. K. Skinker, for plaintifï in error. 

Benjamin H. Charles and A. H. Roudebush, for défendant in error. 

Before SANBORN, Circuit Judge, and CARLAND, District Judge. 

SANBORN, Circuit Judge. Prior to 1875, the Constitution of the 
state of Missouri contained this provision: 

"Tbat no private property ought to be taken or applied to public use with- 
out just compensation." Section 16, art. 1, Const. 1865. 

In that year this Constitution was so amended that it has since read 
in this way: 

"ïhat private property shall not be taken or damaged for public use wltb- 
out just compensation." Section 21, art. 2 (Ann. St. 1906, p. 148). 

In 1903 the city of St. Louis caused a sewer to be laid in an alley 
by the side of the plaintiff's four-story brick building in a plane several 
feet below that of the foundation of this structure. The excavation 
for and the construction of this sewer did not encroach upon plaintiff's 
lot, and, if the lot had been in its natural condition, they would not 
hâve caused it to crumble or settle ; but they so diminished the latéral 
support of the lot that it did not sustain the weight of the building, and 
in this way the laying of the sewer caused the walls of the building to 
crack, compelled the plaintiff to rebuild portions of them, and caused 
damage to the amount of tens of thousands of dollars to the building 
and its contents. 

Notwithstanding the large amount of this damage, no recovery could 
hâve been had for it if the alley had been owned and the sewer had 
been built therein by a private party, because the plaintiff knew that 
it was to be constructed and was aware of the danger from it in ample 
time to hâve propped and protected his walls, and damage caused by 
the removal of support to a lot which would not hâve caused it to set- 
tle and crumble in its natural state form a part of that great mass of 
damages which inflict no légal in jury and are commonly styled damna 
absque injuria. Transportation Company v. Chicago, 99 U. S. 635, 
645, 35 L. Ed. 336; Charless v. Rankin, 22 Mo. 566,' 571, 66 Am. Dec. 
642; Gilmore v. Driscoll, 122 Mass. 199. 23 Am. Rep. 312; McGrath 
V. City of St. Louis, 215 Mo. 191, 114 S. W. 611, 618. 

But counsel for the plaintiff contends that, by virtue of the amend- 
ment of the Constitution in 1875, the injury to the building and to its 
contents was made a légal injury and an actionable damage which the 
plaintiff was entitled to recover thereunder. The court below was of 
a différent opinion and instructed the jury to return a verdict for the 
city. 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
172 F.— 3 
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The plaintiff's counsel concèdes that the damage for which tie seeks 
judgment was not the effect of the négligence of the contracter, and 
that the city had thé right to lay the sewer because the construction and 
opération of sewers constituted one of the pnblic uses to which the al- 
ley was subject by virtue of its original dedication to or acquisition for 
public use. 

It is immaterial whether the title to the land adjoining the plaintiff's 
lot to the middle line of the alley was in the plaintiff or in the city, 
because in either case it was subject to the right of the city to use it 
for sewers, sidewalks, travel, and other urban purposes to which such 
alleys and streets are devoted, and the plaintiiï must recover, if at ail, 
because this use was by the Constitution subjected to the condition that 
the city should pay the damage to the building and the contents which 
was caused by the laying of the sewer. Nor is it material whether the 
sewer was constructed by an independent contractor or by an agent 
of the city, because in either case the sewer was laid by virtue of the 
lawful exercise of the power of the state delegated to the city to dam- 
age private property for public use, the damage was not the effect of 
négligence in constructing the sewer, and the Constitution conditions 
the exercise of this power with the liability of the delegate that exerts 
it to pay just compensation therefor. 

The question therefore is directly presented whether or not dam- 
age inflicted upon a building and its contents, by the laying without 
négligence by a city of a sewer in an alley or in a street adjoining it 
which would not hâve injured the lot on which it stood in its natural 
state, is a légal injury recoverable by virtue of section 21 of article 21 
of the Constitution of the state of Missouri, as it was amended in 1875. 

Amendments to other Constitutions similar to that made in that 
year by the state of Missouri were introduced into the Constitutions 
of many states at about that time, and numerous and inconsistent opin- 
ions relative to the character and extent of the damages that may be 
recovered thereunder hâve been rendered in various jurisdictions. Chi- 
cago V. Taylor, 125 U. S. 161, 169, 8 Sup. Ct. 820, 31 L. Ed. 638 ; 
United States v. Alexander, 148 U. S. 186, 13 Sup. Ct. 529, 37 L. Ed. 
415; City of Chicago v. Le Moyne, 56 C. C. A. 278, 119 Fed. 662; 
Parker v. Boston & Maine R. R. Co., 3 Cush. (Mass.) 107, 114, 50 Am. 
Dec. 709; Reardon v. San Francisco, 66 Cal. 492, 6 Pac. 317, 56 Am. 
Rep. 109 ; Brown v. City of Seattle, 5 Wash. 35, 31 Pac. 313, 32 Pac. 
214, 18 L. R. A. 161 ; City of Vicksburg v. Herman, 72 Aliss. 211, 215, 
16 South. 434; City of Henderson v. McClain, 102 Kv. 402, 43 S. W. 
700, 39 L. R. A. 349 ; Rigney v. City of Chicago, 103 111. 64 ; City of 
Elgin v. Eaton, 83 111. 535, 25 Am. Rep. 412 ; City of Pékin v. Brere- 
ton, 67 m. 477, 16 Am. Rep. 629 ; City of Chicago v. Jackson, 196 111. 
496, 63 N. E. 1013, 1135; City of Quincy v. Jones, 76 111. 231, 244, 20 
Am. Rep. 243; Penn.svlvania R. Co. v. Lippincott, 116 Pa. 472, 483, 
9 Atl. 871, 2 Am. St. Rep. 618; Pennsylvania R. Co. v. Marchant, 
119 Pa. 541, 544, 13 Atl. 690, 4 Am. St. Rep. 659 ; Railway Company 
V. Meadows, 73 Tex. 32, 35, 11 S- W. 145, 3 L. R. A. 565 ; Borough 
of New Brighton v. United Presbyterian Church, 96 Pa. 331, 339; 
Dickerman v. City of Duluth, 88 Minn. 288, 293, 92 N. W. 1119. 

The Suprême Courts of Pennsylvania and Nebraska hâve decided 
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that like amendments to the Constitutions of their states include such 
damages as the plaintiff hère seeks, and that parties were entitled to 
recover them from cities under like circumstances. Ladd v. Philadel- 
phia, 171 Pa. 485, 33 Atl. 63; City of Plattsmouth v. Boeck, 32 Neb. 
297, 300,, 49 N. W. 167. And if this case involved the construction of 
the amended Constitutions of those states we should hâve no hésitation 
in following the interprétation of thèse courts, as upon a careful re- 
view of the authorities we did in a Nebraska case in Mason City & 
Ft. Dodge R. Co. v. Wolf, 78 C. C. A. 589, 148 Fed. 961. 

But this case àrose in Missouri. It involves the extent of the lia- 
bility of a municipal corporation of that state, and that liability dé- 
pends entirely upon the interprétation of the amended Constitution 
of Missouri. The national courts uniformly follow the construction of 
the Constitution and statutes of a state announced by its highest ju- 
dicial tribunal in ail cases which, like that in hand présent no question 
of gênerai or commercial law and no question of right under the na- 
tional Constitution and the acts of Congress. The character and the 
extent of the powers and liabilities of the political or municipal cor- 
porations of a state are questions of local law upon which the décisions 
of the Suprême Court of the state which créâtes them are authoritative 
in the fédéral courts, and neither the décisions of the courts of other 
states nor the opinions of the national courts in cases involving the 
interprétation of the Constitutions or statutes of other states are 
materiah Détroit v. Osborne, 135 U. S. 492, 499, 10 Sup. Ct. 1012, 
34 L. Ed. 260 ; Claiborne County v. Brooks, 111 U. S. 400, 410, 4 
Sup. Ct. 489, 28 L. Ed. 470 ; Madden v. Lancaster County, 12 C. C. 
A. 566, 570, 65 Fed. 188, 192 ; Blaylock v. Incorporated Town of Mus- 
kogee, 54 C. C. A. 639, 640, 117 Fed. 125, 136 ; City of Winona v. 
Botzet (C. C. A.) 169 Fed. 321, 335, March 26, 1909'. 

In view of this established rule of law, considération and discussion 
of the natural or rational meaning of the amendment to the Constitu- 
tion of Missouri and a review of the opinions of the courts of other 
states would be useless, and we turn to the authoritative décisions of 
the Suprême Court of Missouri for the answer to the question which 
this case présents. We lay to one side as irrelevant Heinrich v. City 
of St. Louis, 125 Mo. 424, 428, 28 S. W. 626, 46 Am. St. Rep. 490, 
which permits the owner of abutting property to recover for the vaca- 
tion of a Street, and Walker v. City of Sedalia, 74 Mo. App. 70, 79, 
and McAntire v. Joplin Téléphone Co., 75 Mo. App. 535, 540, which 
authorize recoveries for the destruction of shade trees in streets in 
front of the property of abutting owners because such an owner has 
a valuable légal right to the open street and to the shade trees therein 
in front of his lot, and the vacation of the street or the destruction of 
the trees is a taking of his property. Gulath v. City of St. Louis, 179 
Mo. 38, 56, 77 S. W. 744, in which a recovery was sought on account 
of négligence which was alleged to hâve caused the overflow of a 
sewer upon private property beyond the limits of the street, falls into 
the same category, because the damage was not the efïect of the public 
use of the street, but of négligence in that use, and the clause of the 
Constitution under considération was inapplicable. We corne then to 
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the décisions which appear to be relevant and determinative of the 
question at issue. 

Prior to 1875, the Suprême Court of Missouri had held, in a long 
line bf décisions, that an abutting owner, who had constructed ex- 
pensive buildings and had otherwise improved his property in con- 
■formity to and in reliance upon the established grade of a street in 
front of it, could recover nothing of the city which changed that grade 
so that his buildings were rendered inaccessible and the value of his 
property was practically destroyed, because the city had the right to 
make such changes, and it did not actually take any of the ov^-ner's 
property thereby. The Constitution of the state was amended by add- 
ing to its déclaration that just compensation must be paid for prop- 
erty taken the words "or damaged," for the purpose of avoiding the 
efïect of thèse décisions and to protect the owners of urban property 
from ruinous damages inflicted upon them by thèse arbitrary changes 
of grade. Hickman v. City of Kansas, 120 Mo. 110, 116, 25 S. W. 
225, 23 L,. R. A. 658, 41 Am. St. Rep. 684. Mindful of the reason for 
the amendment that Suprême Court has held ever since 1875 that when 
property is damaged by establishing the grade of a street, or by chan- 
ging a grade already established, or by reducing a street to an estab- 
lished grade, it is damaged for public use within the meaning of the 
amendment to the Constitution. Werth v. City of Springfield, 78 Mo. 
107 ; State ex rel. v. City of Kansas, 89 Mo. 34, 14 S. W. 515 ; Sheehy 
V. Kansas City Cable Ry. Co., 94 Mo. 574, 7 S. W. 579, 4 Am. St. 
Rep. 396; Davis v. Missouri Pacific Ry. Co., 119 Mo. 180, 188, 24 
S. W. 777, 41 Am. St. Rep. 648 ; Cole v. City of St. Louis, 132 Mo. 
634, 34 S. W. 469. And in Mining Company v. Citv of Joplin, 124 Mo. 
129, 136, 27 S. W. 406, and Smith v. City of Sedalia, 152 Mo. 283, 302, 
53 S. W. 907, 48 h. R. A. 711, that court declared that under the 
amended Constitution a city could not poUute with sewage the waters 
of a creek so as to depreciate the value of the property abutting there- 
on without liability to make just compensation therefor. But the 
Suprême Court of Missouri early held, and it has steadily maintained, 
that a city was not required by this amendment to the Constitution to 
make compensation for every damage which the owner of abutting 
property sufifered by the city's lawful use of its streets, its alleys, or 
its other property. 

In 1885 the city of St. Louis empowered the Bell Téléphone Com- 
pany to erect two pôles on the line of Sixth street in that city in front 
of a building four stories high. The owner of the property had ex- 
cavated the lot under the sidewalk to the line of the curb, had there 
built a heavy stone wall laid in cément, and had laid large slabs of 
stone 12 feet long and several feet wide from this stone wall to the 
line of its building. The téléphone company was about to eut holes 
through thèse stone slabs and through the stone and cément wall large 
enough to receive pôles 18 inches in diameter, and to place and perma- 
nently maintain them there. Its action would necessarily obstruct in- 
gress and egress to the building, injure the sidewalk and wall, and 
impede the light and air. The owner applied to the court for an in- 
junction, and cited Werth v. City of Springfield, 78 Mo. 107, and 
Householder v. City of Kansas, 83 Mo. 488, cases for damages for 
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changes of grade ; but the court said that "such damages to be recov- 
erable must be real and substantial, and flow from a sudden and ex- 
traordinary change of grade, and not from such improvements of the 
Street in any ordinary and reasonable mode deemed bénéficiai to the 
public good, for, as to thèse, the lot owner must be assumed to hâve 
consented," that the use of the street for téléphone pôles was one of 
the uses to which Chouteau and Lucas dedicated it in 1816, that the 
right to this use was paramount to the right of the owner of the fee 
of the lot, and it denied that owner any relief. Julia Building Associ- 
ation V. Bell Téléphone Co., 88 Mo. 258, 57 Am. Rep. 398. 

In Rude V. City of St. Louis, 93 Mo. 408, 6 S. W. 257, the piaintiff 
owned property on liigh street 500 feet distant from a point where 
railroads crossed the street. By authority oi the city the tracks were 
depressed from four to six feet, the street was made impassable for 
teams for three years, and the plaintiff's property was depreciated in 
rental value thereby and permanently injured ; but the Suprême Court 
of Missouri held that he could not recover any damages on this ac- 
count, and so are Fairchild v. City of St. Louis, 97 Mo. 85, 11 S- W. 
60, and Canman v. City of St. Louis, 97 Mo. 92, 11 S. W. 60. 

In 1891, in Van De Vere v. Kansas City, 107 Mo. 83, 88, 91, 17 S. 
W. 695, 28 Am. St. Rep. 396, the piaintiff owned two lots iaa résidence 
district adjoining a lot owned by the city upon which it was about to 
construct a fire engine house. He proved, and the court found, that 
the construction and use of the engine house would greatly depreciate 
the value of his lots and would render occupants of them uncom- 
fortable. The cases involving a change of grade were again invoked ; 
but the court again refused to apply the principle on which they seem 
to rest to other classes of cases. It held that the city had the right to 
build and operate the fire engine house upon its lot^ that "whether the 
piaintiff must now, in ail cases when claiming that his property has 
been 'damaged' for public use, show that the injury is one for which 
he might hâve maintained an action if the act had not been donc by au- 
thority of law, we need not say in this case. What we do say is this, 
that he must show that the property itself, or some right or easement 
connected therewith, is directly affected, and that it is specïally af- 
fected." And, notwithstanding the conceded damage to the plain- 
tiff's lot which the construction of the engine house would inflict upon 
the piaintiff, the court denied his prayer for an injunction. 

In 1892, in Gaus & Sons Mfg. Co. v. St. Louis, Keokuk & North- 
western Ry. Co., 113 Mo. 309, 318, 319, 20 S. W. 658, 18 L. R. A. 339, 
35 Am. St. Rep. 706, the city of St. Louis had given to the railway 
Company permission to construct and to opel-ate with steam a railroad 
along Main street in that city directly in front of the plaintiff's lum- 
ber factory, which consisted of two stories and a basement and extend- 
ed along the street 240 feet. It had been the custom of the piaintiff 
to receive and to deliver lumber from its factory across this street, 
and there was no other convenient access to it. The construction and 
opération of this railroad depreciated the value of the plaintiff's prop- 
erty (page 318 of 113 Mo., page 659 of 20 S. W. [18 L. R. A. 339, 
35 Am. St. Rep. 706] ), interfered with free access to it from the street, 
obstructed the light and air, threw smoke, cinders, and dust into the 
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factory frpm the engines and cars, increased noise, and jarred the 
ground ; but the court held that the opération of a railroad by steam 
was one of the public uses to which the street was originally dedicated, 
that the city had the right to dévote it to that use, and that the dam- 
age to the owner of abutting property therefrom, though actual and 
great, was damnum absque injuria, and that neither the city nor the 
railroad company was required to make just or any other compensa- 
tion for it under the amended Constitution of the state of Missouri. 

The fact may be hère noted that the décisions which hâve just been 
cited are diametrically opposed to those of the courts of Nebraska 
which were reviewed and followed by this court in Mason City & Ft. 
Dodge R. Co. v. Wolf, 148 Fed. 961, 78 C. C. A. 589. 

In 1904, in Gerst v. City of St. Louis, 185 Mo. 191, 309, 84 S. W. 
34, 105 Am. St. Rep. 580, the plaintiff recovered a judgment against 
the city because when it was laying a sewer in an alley adjoining the 
plaintiff's lot and houses lower than their foundations, and there ap- 
peared to be danger that the houses would fall into the ditch, it failed 
to notify her to prop and protect them. The Suprême Court said: 

"It Is the dujty of one who makes an excavation on his own laud deeper 
than the foundatiou of a building on an adjoining lot, and so near to such 
building as to endanger it, to notify the adjoining owner of the proposed ex- 
cavation and. afCord him reasonable opportunlty to protect his property, and 
a falluïe to discharge such duty is négligence for which an action may be 
nialntained for the injury resulting therefroni, unless the adjoining owner 
had actual knowledge of such proposed excavation, and there is no good 
reason why this rule shoiild not be applied to municipal corporations and 
their contractors as well as to other persons." 

And it held that an instruction to that effect was rightly given to the 
jury; but if, as counsel for the plaintiff insists in the case in liand, 
the city was absolutely liable under the amendment to the Constitution 
to pay for the damage caused to the buildings of Gerst by the construc- 
tion of the sewer for public use, she was not, and the city was, required 
to prop and protect them, notice to her was immaterial, and the instruc- 
tion regarding it was erroneous. It was only in case the city was not 
liable for such damages under the Constitution, but for négligence in 
failing to give the notice only, that the instruction approved in this 
case could hâve been right. 

Finally, in 1908, in McGrath v. City of St. Louis, 315 Mo. 191, 114 
S. w. 611, 613, 615, 616, a case arose in which the city and its con- 
tractor were sued because in laying a brick pavement in an alley they 
adopted and used a plan and method under which they excavated along 
and south of the north wall of plaintiff's buildings on the adjoining 
lot and caused them to crack and settle. The court held that the 
contractor was indépendant, and the city was not liable for his négli- 
gence in carrying out its plan, and that the city was not liable to the 
plaintiffs because it had the right to pave the alley and to excavate 
for that purpose to the line of the plaintiff's lot, and, if the plaintiffs 
knew it was so doing in time to prop and protect their buildings, they 
could not recover, although the buildings cracked and settled into the 
excavation. Thus the city answered that the plan of paving required 
the excavation to be donc wholly in the alley, and that it was not nec- 
essarily dangerous to the buildings, and the court held that: 
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"The mère fact that the wall eracked and féll into the jilley was not suf- 
fieient In Itself to eutitle tlie plaintiffs to recover." 

And that : 

"If the vvork conteniplated would not, when properly done, necessarily 
cause injury to third persons, no right of action aecrucS on aecount of the 
plans aloue." 

The city alleged in its answer that the plaintiffs' damage resuUed 
from their own neghgence, in that they knew in ample time that the 
city was about to make the excavation to a plane below the foundations 
of their buildings, and that there was danger that they would fall into 
the opening, and yet they did not prop or protect them, and it denied 
that it was the duty of the city to support the walls of thèse buildings, 
and allegèd that it was the duty of the plaintiffs so to do; and the 
court held that since the plaintiffs knew in time of the coming excava- 
tion the duty to protect the walls of their buildings rested upon them, 
and not upon the city, and that they could not recover the damage 
which they sustained by their fall. In our opinion this décision is fatal 
to the claim of the plaintiff in the case in hand. It is true, as counsel 
for the plaintiff urges, that McGrath and his coplaintiffs sought to 
recover of the city on the ground that it was négligent (1) in the ex- 
écution of the plan, (3) in the adoption of its plan, and (3) in its 
failure to give the owners of the abutting property notice to prop 
and protect their buildings, and it is also true that no claim was made 
that the plaintiffs were entitled to just compensation for the damage 
to their buildings by virtue of the amendment to the Constitution; 
but in view of the repeated considération and interprétation of that 
amendment by the Suprême Court of Missouri in the cases which hâve 
been cited and in many others, and in view of the fact that if abutting 
owners of property may recover the damage to their buildings sustain- 
ed by a city's lawful excavation in a street or alley by virtue of this 
amendment regardless of the négligence of the city, as plaintiffs coun- 
sel claims, no acts of négligence on the part of the city were requisite 
to entitle McGrath et al. to a judgment against the city of St. Louis 
for just compensation for the damage to their property caused by the 
excavation in the alley below the foundation of their buildings, it 
would be an unwarrantable assumption to présume that this amend- 
ment to the Constitution was not in the minds of the judges of that 
court when they decided this and the last preceding case, and that 
they discussed and decided the questions of négligence there treated 
and rested their judgments upon the décisions of them when those 
questions were moot and immaterial. We cannot indulge such a pre- 
sumption. 

The fact that the court below, upon a preliminary hearing in 1905, 
expressed the view that the plaintiff in this case might recover, has 
not escaped attention (137 Fed. 439) ; but the décisive opinion in 
McGrath v. City of St. Louis had not then been rendered, and many 
of the cases which hâve been considered and reviewed do not appear 
to hâve been called to the attention of the court at that time. 

It is not the duty nor is it the purpose of his court to seek out, 
to discuss, or to attempt to announce the guiding reason or prin- 
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ciple which has prodùced the interprétation of the amendaient to 
the Constitution of Missouri which the Suprême Court of that state 
has developed. It is suffîcient for this court that the construction of 
that Constitution has been plainly written by the Suprême Court 
of that State. That Constitution déclares that private property shall 
net be taken or damaged for pubHc use without just compensation. 
As we understand the décisions of that court, this is their resuit: 
The word "damaged" in that Constitution includes damage to ad- 
joining property from the establishment or the change of a grade 
of a Street or alley, from the réduction of a street or alley to an estab- 
lished grade, and from the pollution of the waters of a creek with 
sewage, and for thèse damages recoveries may be had thereunder, al- 
though they were lawfully inflicted. On the other hand, the word 
"damaged" in that Constitution excludes damage to adjoining prop- 
erty by dépréciation of its value, by obstruction of access to it, by 
noise, by smoke, by cinders, by the cracking and falling of the walls 
of buildings from the removal of latéral support when thèse injuries 
are caused either by the opening of a stone sidewalk and basement 
wall and the érection of pôles therein, or by the construction and 
opération of a fire engine liouse, or by the construction and opéra- 
tion by steam of a railroad upon the street just in front of a lumber 
factory, or by the laying of a sewer or a pavement in an alley lower 
than the foundation of buildings upon the abutting property, where- 
by their latéral support is weakened and they become cracked and in- 
jured. The case at bar falls in the latter class. The plan of the 
sewer in question hère was not necessarily dangerous to the plain- 
tiiSf's property. The city had the right to make and to use it. The 
excavation for it was to be made, and it was made wholly within 
the alley. The plaintiff knew that it was to be made and was aware 
of the danger that his building would settle and crack therefrom 
in time to hâve propped and protected it, and according to the dé- 
cisions of the Suprême Court of Missouri his damage was damnum 
absque injuria, and'he was entitled to no compensation for it un- 
der the Constitution of that state. 

The title to the property injured by the construction of the sew- 
er was in 1903, and ever since has been, held by the plaintiff as 
président and trustée for the American News Company, a joint- 
stock association organized under the laws of the state of New 
York, some of the partners in which were citizens of the state of 
Missouri; but Johnson, the plaintiff, was and is a citizen of the state 
of New York. Counsel for the défendant contend that on account 
of this fact the court below had no jurisdiction of the action, and 
that Johnson had no capacity to sue, and they cite in support of 
this contention Chapman v. Barney, 129 U. S. 677, 683, 9 Sup. Ct. 
426, 32 h. Ed. 800, and Weir v. Metropolitan Street Railway Co., 126 
Mo. App. 471, 103 S. W. 583 ; but in the former case there was no 
satis factory proof of the citizenship of Barney, the plaintiff, the dé- 
cision of the Missouri Court of Appeals in the latter case is not 
controlling upon the question of the jurisdiction of a national court, 
and a citizen of one state who liolds the title to property in trust for 
others many maintain an action for damage to it against a citizen of 
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another state in a fédéral court without regard to the citizenship of 
his cestuis que trust. Bonnafee v. Williams, 3 How. 574, 577, 11 L,. 
Ed. 732 ; Irvine v. Lowry, 14 Pet. 298, 299, 10 L. Ed. 462 ; Knapp v. 
Railroad Company, 20 Wall. 117, 123, 22 L. Ed. 328; Coal Company 
V. Blatchford, 11 Wall. 172, 175, 20 L. Ed. 179. 

Moreover, the statutes of the state of New York, under which the 
news Company was organized, authorized its président to bring and 
to maintain tliis or any other like action (Chase's New York Civil 
Procédure, § 1919, as amended in 1900), and a statute of Missouri 
provided that : 

"A trustée of an express trust, or a person expressly authorized by statute, 
may sue in his own name without joining wlth him the person for whose 
beneflt the suit Is prosecuted." Rev. St. Mo. 1899, § 541 (Ann. St. 1906, p. 578). 

The plaintiff therefore clearly had capacity to sue, both as trustée 
and as a person expressly authorized by statute, and the Circuit 
Court had ample jurisdiction to entertain his action and to render 
judgment therein. Whitman v. Hubbell (C. C.) 30 Fed. 81; Boatner 
V. American Express Co. (C. C.) 122 Fed. 714, 718; Baltimore & 
Ohio R. Co. V. Adams Express Co. (C. C.) 22 Fed. 404, 407, 408; 
Maltz V. American Express Co., 1 Flip. 611, Fed. Cas. No. 9,002; 
Reade v. Waterhouse, 52 N. Y. 587; United States v. Rundle, 27 
Wash. 7, 67 Pac. 395, 396 ; Merchants' Eoan & Trust Co. v. Clair, 
36 Hun (N. Y.) 362, 363. 

The American News Company is not a corporation; but one of 
the reasons why the court below instructed the jury to return a ver- 
dict against it was that it had never qualified itself to do business as 
a foreign corporation under the laws of the state of Missouri, which 
impose a penalty of $1,000 and a disability to maintain actions in the 
courts of that state for such a failure by a foreign corporation that 
engages in business in that state. Rev. St. Mo. 1899, §§ 1024, 1025, 
and 1026. While section 943 of the chapter in which the above pro- 
visions are now found déclares that the term corporation as used in 
that chapter shall be construed to include joint-stock companies or 
associations, it is exceedingly doubtful that it has the efifect to re- 
quire foreign joint-stock companies to comply with the provisions of 
those sections, because they were enacted as parts of distinct acts 
of the Législature after section 943 was in force. Conceding, how- 
ever, without deciding, that it has that effect, the failure of the news 
Company to qualify as a foreign corporation was not fatal to this 
suit. 

In the first place, its disqualification by the law of Missouri to 
maintain actions in the courts of that state did not deprive it of 
its right to maintain them in the national courts, for the jurisdiction 
of the latter was not granted, and it may not be revoked, annulled, 
or impaired by the law or act of any state. Butler Bros. Shoe Co. 
v. United States Rubber Co., 84 C. C. A. 167, 182, 156 Fed. 1, 16 ; 
Dunlop v. Mercer, 86 C. C. A. 435, 441, 156 Fed. 545, 551. 

In the second place, the alleged liability upon which this cause 
of action was founded was not contractual in any such sensé that 
it was destroyed because the Suprême Court of Missouri decided 
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that cohtracts of disqualifiée! foreign corporations were invalid. Tri- 
State Amusement Co. v. Forest Park Highlands Amusement Co., 
192 Mo. 40é, 415, 419, 90 S. W. 1020, 4 L. R. A. (N. S.) 688, 111 
Am. St. Rep. 511; Chicago Mill & Lumber Co. v. Sims, 197 Mo. 
507, 95 S. W. 344; Roeder v. Robertson, 202 Mo. 522, 100 S. W. 
1086. While this action may hâve been technically an action ex 
contractu, it was really founded upon an injury inflicted upon real 
and Personal property by the city and an alleged constitutional liabili- 
ty therefor. A meeting of the minds of the parties, a good or a val- 
uable considération, and mutuality are essential éléments of an or- 
dinary contract vvhich do not inhere either in this alleged liability 
or in the transactions out of which it arose. It is a liability for dam- 
age to property owned by the plaintiiîF. A construction of the quali- 
fying statutes of Missouri vvhich would deprive a foreign corpora- 
tion of the property it owned or of the liability of him who injured 
or destroyed that property, unless such a foreign corporation com- 
plied with the qualifying statutes of that state and did business in 
the state thereunder, would make those statutes confiscatory and un- 
constitutional. Such was not their purpose nor their effect, and the 
failure of the news company to comply with them did not deprive 
the plaintiff of his right to maintain an action in the court below for 
any légal injury which was inflicted upon his property by the city. 

The judgment of the court below must be affirmed, for the reason 
first stated in this opinion ; and it is so ordered. 



MILLIB IRON MINING CO. v. McKINNEX. 

(Circuit Court of Appeals, Sixth Circuit. July 26, 1909.) 

No. 1,905. 

1. Judgment (§• 95G*) — EsTorPEL— Evidenck. 

Wh«re the opinion of a Circuit Court is included in a bill of exceptions, 
aiid tlius made a part of tiie record, it is admissible in évidence iu anotlier 
case for tlie purpose of detenniuing wliat questions were eoncluded by 
tlie .iudgment. 

[Ed. Note. — For otlier cases, see Judgment, Cent. Dlg. § 1823 ; Dec. 
Dig. § 956.*] 

2. Judgment (§ 587*) — Conclusiveness or Adjudication— Matters in Issue. 

Défendant entered into a contract witla plaintiiï wliiclj on its face was 
made by him as an individual. Plaintiff brouglit suit thereon againsf de- 
fendant and others as i>artners, alleging that défendant made the contract 
as agent for a pavtnersliip whose liabilities the défendants had assumed. 
The court found that such agency was not established and directed a ver- 
dict and rendered judgment for the défendants. HeM, that suc-h judg- 
ment was not a bar to a subséquent action on the same contract agaiust 
défendant Indlvidually, although the court further expressed the opinion 
that he made the contract as receiver for the former partnership, which 
was a matter not material to the Issues. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §• 1089 ; Dec. Dlg. 
§ 587.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Intlexes 
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Jurisdictlon In this case rests upon admltted diverslty of citizenship. The 
cause came to trial before tlie court aiid a jury. At the close of llie évidence 
offered by botli sides, the court, on motion of défendant, directed a verdict 
to be returned in his favor. Motion for new trial being overruled and judg- 
ment entered on the verdict, the cause was brought hère upon proceedings 
In error. 

The action grew out of an agreenient in writing consisting of tvvo papers, 
each dated March 2, 1894. It Is alleged: That under this agreenient the Mil- 
lie Company delivered to McKinney certain iron ore then on its stockpile near 
the City of Iron Mountain, Mich. ; that McKinney agreed to accept the ore 
at $14,500 and to ship it to Lalîe Erie ports, as soon as convenient and profit- 
able, and there sell the saine; and, further, that if the gross receipts exceed- 
ed $14,500 and the ccst of loading, railroad and lake freights, Insurance and 
seller's commission of 10 cents per ton, and interest on the whole for six 
months at the rate of 6 per c-ent. he would pay the excess to plaintiff. It Is 
alleged, further, that, in violation of his agreement, McKinney, on March 7, 
1894, before the openlng of navigation and before the ore was shipi>ed to 
Lalie Erie ports, sold the ore at $2.50 per ton, which, if reasonahly held and 
marlieted, would hâve brought $3.25 per ton, and that upon this prlce the 
MlUie Company would hâve been entitled to a balance of $10,995.91. Plain- 
tifl! alleged that it had been damaged by reason of defendant's breach of con- 
tract in that sum and prayed judgment. 

The answer contaiiis a gênerai déniai in the flrst défense. The second dé- 
fense sets up estoppel, alleging: That an action was brought in the court be- 
low, January 20, 1897, by the Millie Company against the présent défendant, 
McKinney, and James Corrlgan and Stevenson Burke, wherein the same con- 
tract as the one now in suit was involved ; that in the former suit McKinney 
liad been charged with failure to perform the contract in the luaimer now 
coinplained of, and with having, together with his codefendants, as a firm 
known as "Corrigan, McKinney & Co.," assumed to pay his (the présent de- 
fendant's) obligations and liabilities under the contract, and by reason of the 
premises asked judgment against him ; that évidence was presented by plain- 
tiff ; that McKinney made sejiarate motion to direct a verdict in his favor on 
the ground that the contract was not made by hlm as an individual, but as 
receiver of a firm known as Corrigan, Ives & Co., pursuant to order of the 
Cuyahoga eommon pleas; that his motion to direct was granted, and, after 
motion for new trial was overruled, judgment was entered on the verdict 
and is in full force and effect. 

In the reply it is adniitted that plalntlfC brought action against Corrigan, 
Burlce, and McKinney, alleging in its pétition that the three were copartners 
as Corrigan, McKinney & Co., and that McKinney had entered into the con- 
ïract now sued on as agent for the copartnership of Corrigan, Ives & Co., and 
that Corrigan, McKinney & Co., had succeeded to the business of that tîrni 
and had assumed and agreed to perform the obligations of Price McKinney 
under said contract, and that the joint answer filed thereln by the three de- 
fendants admitted the making of the contract by McKinney, but denied that 
be made it as agent for Corrigan, Ives & Co., or that the other flrm had as- 
sumed the contract. It admits that the case went to trial upon thèse Issues, 
and that the plaintiff, having failed in the opinion of the court to make proof 
of the agency of McKinney for Corrigan, Ives & Co., and of the assumption 
aforesaid by the other firm, verdict was directed and judgment entered on the 
verdict. It denied that the liability of McKinney under the contract was put 
In issue, tried, or contested. 

In the trial of the présent case the two papei"s constituting the agreement 
of March 2, 1894, were read in évidence. They diselose the Millie Company 
and Price McKinney as the only parties to the agreement. Proofs were of- 
fered tending to show: That the ore was delivered to McKinney and sold 
as alleged in the pétition ; that it was fairly worth, and would, if reasonahly 
disposed of, hâve brought, the price named. Défendant ofCered proofs tend- 
ing to contradict the évidence conceruing sale of the ore, and to show that 
in fact he made the contract as receiver, though under the adviee of counsel 
he made it In his individual name. Evidence was received tending to show: 
That at the date of the contract the Millie Company owed Corrigan, Ives & 
Co. $14,500; that the défendant was then receiver of that firm; and that. 
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tlu-ough eorrespondence had bj^ hini as recelver with the Millîe Company, 1t 
knew that the purpose of the agreement was to utilize tho ore to discharjïo 
the indebtedness of the Millie Company. It was admitted during the intro- 
duction of the défendant'» testimony that the amount actually received by 
him for the ore sold exceeded the considération aforesaid, and ail expenses by 
something more than $900, and that, if the agreement was in fact the individ- 
ual undertaking of défendant, the plaintiff would be entitled to that sum, 
with interest. The pleadings and the proceedings of the court in the former 
case, together with the opinions rendered therein, flrst, by Judge Hnnmiond 
upon the motions made for directed verdicts, and, second, by Judge Tayler in 
overruling the motion for a new trial of that case and entering judgment on 
the verdict, were received in évidence. In granting the motion for a directed 
verdict, the court below, without determining any other matter, decided that 
the opération of the judginent in the former case prevented recovery In the 
présent case. 

The assignments of error relate to admittlng the aforesaid copies of plead- 
ings, also of the proceedings and judgment and opinions of the court, also of 
the briefs of plaintiff and appointment of McKlnney as recelver of Corrigan, 
Ives & Co., also to granting motion to direct verdict and entering judgment. 

A. C. Dustin, for plaintiff in error. 

S. H. Holding and Tracy H. Duncan, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The assignments of error may be disposed of under the inquiry: 
Does the judgment in the former case operate as an estoppel against 
recovery in the présent action? 

The cause of action in each case was based upon the same instru- 
ments, and it was sought in each to recover the différence between the 
price received for the ore and the price alleged to be its true value, 
iess charges and expenses. But the présent action is upon the agree- 
ment as it was written; it is against Price McKinney as principal. 
The former action was not upon the contract as it was written. Re- 
covery was sought upon the agreement as though a totally différent 
principal had in name executed it through Price McKinney as agent. 

The form of the présent action appears in the statement. The for- 
mer action was against James Corrigan, Stevenson Burke, and Price 
McKinney. Immediately after statement of jurisdictional facts, it was 
alleged in the pétition: That Corrigan and Burke and one Ives were 
copartners under the firm name of Corrigan, Ives & Co. ; that Corri- 
gan, Burke, and McKinney organized a copartnership under the natne 
of Corrigan, McKinney & Co. ; that the last-named firm succeeded 
to the business of the prior firm, and assumed ail the liabilities of Cor- 
rigan, Ives & Co. It was next alleged that Corrigan, Ives & Co., 
in March, 1894, had a claim against the Millie Iron Company, which 
on the second of that month was liquidated at $14,500. Then followed 
a statement of the contract made between the Millie Com.pany and 
McKinney on that date, and thereupon: 

"Plaintiff further says that it is informed and believes, and so charges the 
fact to be, that the said Price McKinney acted, throughout, in said matters. 
In the Interests and for the beneflt and at the spécial Instance and request of 
Corrigan, Ives & Co., and as their agent and représentative, and that the 
contract and agreement aforesaid, although made by him in his own name, 
was the contract, agreement, and obligation of the said firm of Corrigan, Ives 
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& Co., and that ail that the said Price McKinney did in and about said con- 
tract, and in and about the exocution and attenipted exécution thereot, was 
done by him as their agent and représentative, and witli their full knowledge 
and approval." 

After stating the quality and value of the ore and what tinder 
reasonable handling it would hâve brought, the pétition charged that 
Price McKinney and Corrigan, Ives & Co. failed to carry out the 
contract and sell the or^ as they should, to the damage of the plaintiff 
in a sum specified. 

It is true that a breach was charged in the former case against both 
McKinney and his alleged principal ; but in the same paragraph, not 
to speak of other portions of the pétition, it was further charged that, 
if the contract had been performed, "said Corrigan, Ives & Co. and 
said Price McKinney, as their duly authorized agent and représenta- 
tive, would hâve realized" the excess sued for. Charging the breach 
of contract against McKinney as well as Corrigan, Ives & Co., must, 
we think, be treated as a charge against McKinney in his capacity as 
agent of that firm, for the pétition as a whole is framed upon that hy- 
pothesis, and Judge Hammond so regarded it. 

The only features of the answer in the former case that need be 
noticed are the averments that on July 11, 1893, an action was brought 
by Stevenson Burke in the Cuyahoga common pleas against his co- 
partners, Corrigan and Ives, and that the firm of Corrigan, Ives & 
Co. was dissolved, and Price McKinney appointed and qualified as 
receiver ; also, the admission that that firm had a claim against the 
Millie Company which on March S, 1894, was liquidated at $14,- 
500.00; also, the further admission that on that date the Millie Com- 
pany and McKinney entered into an agreement, but déniai was made 
that it was correctly set forth in the pétition. This is followed by a 
déniai of every averment in the pétition not admitted. The reply con- 
tained a déniai of ail allégations of the answer "except such as are ad- 
missions of plaintiff's pétition." 

The issues of the former suit may be stated thus : Was the contract 
made between the Millie Company and McKinney on March 2, 1894, 
correctly set forth in the pétition? Was the firm of Corrigan, Ives & 
■Co. the undisclosed principal of McKinney in making the contract? 
Had a breach of it been committed by Corrigan, Ives & Co. ? Was 
that firm's liability, if any, assumed by Corrigan, Burke, and Mc- 
Kinney, as copartners under the name of Corrigan, McKinney & Co. ? 

The évidence taken at the former trial does not appear in the prés- 
ent record. However, admission was made in the pleadings, as before 
pointed out, that Corrigan, Ives & Co. had a claim against the Millie 
Company for money loaned and advances made to it, which, on March 
2, 1894, was liquidated at $14,500. 

The order granting motions for directed verdicts shows that Corri- 
gan and Burke made a motion to that efïect in their own behalf, and 
that McKinney thereupon made a like motion in his favor; but the 
judgment was joint and not several. Plaintiff's motion for new trial 
was thereby overruled, and the judgment proceeds: 

"It is ttierefore considered that said défendants go hence without day and 
reeover of said plaintiff their costs herein." 
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To show that this judgment operated as an estoppel, défendant 
below offered in évidence the opinion rendered by Judge Haminond 
on the motions to direct verdicts for défendants, and it was received 
against exception of counsel for plaintiff. We think the court prop- 
erly received the opinion in évidence. The opinion was made part of 
the bill of exceptions. It contains this statement : 

"I désire to place liere, In record form, the most pertinent grouiid for that 
judgment." 

Being thus a part of the record, and seemingly having been so in- 
tended by the judge dehvering the opinion, its evidential character is, 
we think, analogous to that of an opinion which is filed pursuant to 
a constitutional provision, as in Stearns v. Lawrence, 83 Fed. 739, 
743, 28 C. C. A. 66 ; and it is aiso within the requirements pointed out 
by Mr. Justice Harlan when discussing a somewhat similar question in 
lyoeb v. Columbia Township Trustées, 179 U. S. 472, 481, 21 Sup. 
Ct. 174, 45 L. Ed. 280. See, also, Yates v. Utica Bank, 206 U. S. 
181, 183, 27 Sup. Ct. 646, 51 L. Ed. 1015 ; Nat. Fdry. Co. v. Oconto 
Water Supply Co., 183 U. S. 216, 234, 22 Sup. Ct. 111, 46 L. Ed. 157; 
Last Chance Min. Co. v. Tyler Min. Co., 157 U. S. 683, 690, 15 Sup. 
Ct. 733, 39 L. Ed. 859 ; Cromwell v. County of Sac, 94 U. S. 351, 359, 
24 L. Ed. 195; Hubbell v. United States, 171 U. S. 203, 208, 18 Sup. 
Ct. 828, 43 E. Ed. 136. 

The opinion of Hammond, Judge, is too long to be quoted. The 
learned judge stated: That the most that could be claimed for plain- 
tiff on the facts was that Corrigan, Ives & Co. had a balance due 
from plaintifï and were entitled to payment, that McKinney was ap- 
pointed receiver of that firm, and that the contract was negotiated 
during such receivership ; that it was not "signed by him as receiver 
eo nomine," but was in the judgment of the court the "contract of the 
receiver"; that the debt due the receiver was largely increased by ad- 
vancements of moneys from the receiver's fund ; that McKinney sold 
the ore, applied the proceeds upon the debt, advances, and expenses, 
and had a balance of $980. 

Corning, then, as he stated, to the "chronological relation of the 
facts," the court's inferences were, in substance : That, notwithstand- 
ing the receivership, McKinney carried his transactions as receiver 
upon the books of Corrigan, Ives & Co. until April 1, 1894, when the 
firm of Corrigan, McKinney & Co. was formed ; that then ail the ac- 
counts of the old firm were transferred to the books of the new one, 
and kept as its accounts, including that of plaintiff; and, further, that 
McKinney quite "thoroughly ignored the relationship of receiver, and 
ail this business was conducted pretty much as if no receiver had been 
appointed." 

Allusion was made to the fact that the pétition ignored the relation- 
ship of receiver; also, to the averment that Corrigan, McKinney & 
Co. had succeeded to the business of Corrigan, Ives & Co., and had 
agreed to pay ail the liabilities of the latter firm; and, also, to the 
averment that McKinney made the contract at the spécial instance 
and request of Corrigan, Ives & Co. as their agent and représentative. 
It was then stated by Judge Hammond : 
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"That there Isnot the least proof of suchan agency, eltlier express or Im- 
pUed, and that such a tlieory of the légal rights and remédies arising to the 
plaintiff out of the facts whieh hâve been proved is wholly untenable." 

Then followed a répétition of the earlier statement, before noticed, 
that McKinney was not deahng with the contract as agent of others, 
but in his capacity as receiver; but, after some discussion of the 
statute of frauds, the learned judge said of the pétition in that case: 

"This pétition makes a case of direct contract by the défendants with the 
plalntifE, through their authorlzed agent, McKlnuey, and, lu my judgment, 
présents no other cause of action." 

The rest of the opinion was devoted for the most part to sugges- 
tions as to how recovery might be màde, and was closed thus : 

"With thla View of the case, I see no escape from granting the motions that 
hâve been made, to direct a verdict for the défendants, and It is so ordered ac- 
eordlngîy." 

The first thing to be observed of the opinion is that the déniai made 
in tlie answer that the agreement admitted to hâve been entered into 
by the Millie Company and McKinney on March 2, 1894, was cor- 
rectly set forth in the pétition, is practically cleared away, for, instead 
of questioning its form or identity, the opinion recognizes it as being 
the one signed by McKinney and containing provisions identical with 
those of the one now in suit. This is in accord, too, with the alléga- 
tions of the second défense of the answer in the présent case. So 
far, then, as concerns the form of the contract and McKinney's 
individual signature thereto, they may be treated as facts found, if 
not admitted, in that case. Hence whatever liability, McKinney legally 
incurred in his individual capacity, as distinguished from his capacity 
as receiver, must not escape attention. 

The next thing to be noticed is that, when describing what plain- 
tiff's cause of action was, the learned judge did not anywhere state 
that plaintiff sought to hold McKinney individually liable upon the 
contract as principal. It is also to be remarked that, when he stated 
the case as made in the pétition, he found a total failure of proof tend- 
ing to support it ; that is to say, that there was no évidence purporting 
to show that McKinney had made the contract for Corrigan, Ives & 
Co. as his undisclosed principal. It scarcely need be added that, with 
this failure of proof, the alleged assumption of that firm's liabilities 
by the new firm fell to the ground. Plainly, this was enough to dis- 
pose of the case. 

But it is true, as contended, that in the judgment of the learned 
court the contract was made by McKinney as receiver. In spite of 
the statement that "McKinney quite thoroughly ignored the relation- 
ship of receiver," the évidence elicited the opinion so expressed. It 
is not easy to perceive the theory upon which évidence of the receiver- 
ship and pf McKinney's entering into the contract as receiver was 
calculated to support any issue tendered by the pétition; much less, 
that such évidence was essential in that regard. • The burden was on 
the plaintifï to offer some proof of its allégations of agency and un- 
disclosed principal. If évidence tending to show exécution of the 
contract as receiver would hâve been compétent to meet évidence of 
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agency in McKinney (of Corrigan, Ives & Co.)) still the former yas 
not necessary until something of the latter nature was offered. Judge 
Hammond found that there was "not the least proof of such an 
agency." How then could évidence tending to show that McKinney 
made the contract as receiver be material, and why was it not purely 
collatéral ? How, too, could anything in the opinion, which was based 
on such évidence, hâve any other quality than the évidence itself ? 

In determining the opération of the judgment in that case as an 
estoppel in the présent case, we must not overlook the distinction be- 
tween the demands made in the two suits. We hâve pointed out the 
différences between those demands, and need not repeat them. Until 
the présent action was brought, McKinney was never sued in his in- 
dividual capacity for a breach of the contract as principal. If he chose 
to do so, there is no perceivable reason why he could not bind himself 
personally, although he was at the time a receiver. Wolf v. Lovering, 
159 Fed. 91, 93, 86 C. C. A. 281; Gill v. Brown, 12 Johns. (N. Y.) 
385. The contract on its face purports to create a personal obligation. 
No suggestion is made of fraud or mistake in either its préparation 
or exécution. On the contrary (although we do not pass upon its 
competency), testimony was received at the last trial that McKinney 
entered into the contract in its présent form purposely and under the 
advice of counsel. Can it be, then, that the former judgment is in 
itself an estoppel, forbidding a suit to enforce personal Hability upon 
such a contract? 

We think the demand made in the présent action is so far différent 
from the one made in the former suit that the principles applied in 
Cromwell v, County of Sac, before cited, must control hère. Mr. Jus- 
tice Field said of the judgment, which was relied on in that case as 
an estoppel (page 352 of 94 U. S. [24 L. Ed. 195]) : 

"In considering the opération of this judgment, It should be borne In mlnd, 
as stated by counsel, that there Is a différence between the effeot of a judg- 
ment as a bar or estoppel against the prosecution of a second action upon 
the same claim or demand, and its effect as an estoppel in another action be- 
tween the same parties upon a différent claim or cause of action." 

In Northern Pac. Ry. Co. v. Slaght, 205 U. S. 122, 131, 27 Sup. Ct. 
446, 51 L. Ed. 742, a case différent in principle from the présent one, 
Mr. Justice McKenna distinguished Cromwell v. County of Sac, with 
other kindred décisions, from the one then under considération, by 
the use of language nearly identical with that just quoted. 

Furthermore, there is another principle, before alluded to, which 
we regard as also applicable and controlling. It is that matters im- 
material or only incidental to the issues and judgment in one action, 
even though heard and passed upon, do not work estoppel in a sub- 
séquent action between the same parties. 

It is hardly necessary to repeat the proposition so often cited upon 
questions of this character from the Duchess of Kingston's Case, 2 
Smith's Lead. Cas. (8th Ed.) 734, that a judgment is not "évidence of 
any matter which came collaterally in question, * * * nor any mat- 
ter incidentally cognizable." 

In Reynolds v. Stockton, 140 U. S. 254, 269, 11 Sup. Ct. 773, 777, 
35 L. Ed. 464, Mr. Justice Brewer said: 
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"But records or judgments are not estoppels with référence to every matter 
eontained in them. They hâve sueh effleacy only with respect to tlie sub- 
stance of tlie controversy and its essential concomitants. Thus, Liord Coke, 
treating of this doctrine, says: 'A matter alleged tliat is neitlier traversable 
nor material sliall not esîoii.' Co. Lltt. 3.j2b. And in a note to the Duchess 
of Kingston's Case, in 2 Smitlx's I^ead. Cases, 535, Baron Comyn is vouclied 
for tlie proposition tliiit judgments 'are conclusive as to notUing which migbt 
not liave been in question, or were not material.' " 

In House v. Lockwood, 137 N. Y. 259, 270, 33 N. E. 595, 598, it 
appeared that Lockwood and vvife had conveyed their joint property by 
deed to House, and that House in turn had executed a deed in form 
conveying the same property to Mrs. Lockwood. The Lockwoods 
claimed that the deeds were intended merely to transfer the property to 
Mrs. Lockwood, but House insisted that the transaction in fact was 
to secure a loan. Mrs. Lockwood brought suit to recover her deed, 
and failed ; it being held that House's claim was correct. House then 
brought foreclosure proceedings, and to meet the Lockwoods' daim 
offered the former judgment. In the course of the opinion rejecting 
the judgment as an estoppel, Earl, Judge, said: 

"But is bas never been held that a .judgment is an estoppel as to ail the 
litigated facts, and ail the évidence whieh the one party or the other may 
choosc to iutroduce upon the trial of the action, however important snch évi- 
dence may hâve been. ïhe estoppel extends to the material facts which are 
jn issue between the parties to the action, and to such as necessarily bear 
upon, control, and are essential to the adjudication made." 

See, also: Del. & L. R. R. Co. v. Kutter, 147 Fed. 51, 56, 57, 77 
C. C. A. 315; Werckmeister v. American Tobacco Co. (C. C.) 138 
Fed. 1G2, 163; Missouri Pac. Ry. Co. v. Texas & P. Ry. Co. (C. C.) 
50 Fed. 151, 154; Stokes v. Foote, 172 N. Y. 327, 341, 65 N. E. 176; 
Matter of Locust Avenue, 185 N. Y. 115, 125, 77 N. E. 1012 ; Gilbert 
V. Thompson, 9 Cush. (Mass.) 348, 349 ; Lessee of Lore et al. v. Tru- 
man, 10 Ohio St. 45, 54; Rempe & Son v. Ravens et al., 68 Ohio St. 
113, 125, 67 N. E. 282; Bank of Visalia v. Smith, 146 Cal. 398, 402, 
81 Pac. 542 ; Cavanaugh v. Buehler, 120 Pa. 441, 457, 14 Atl. 391 ; 
Ford V. Ford's Adm'r, 68 Ala. 141, 143 ; Lorance v. Platt, 67 Miss. 
183, 6 South. 772; Freeman on Judgments, § 258, p. 468; Black on 
Judgments, §§ 611, 614. 

We conclude that there was error in holding that the first judg- 
ment operated as an estoppel in this cause. The very careful con- 
sidération given to the case by the learned judge at the trial, as shown 
by the record, satisfies us that he did not really pass upon any other 
question when directing the verdict and entering judgment. 

The judgment must be reversed, and a new trial awarded; and it is 
so ordered. 

172 F.— 4 
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UNITED STATES v. ERIE E. CO. 
WILSON et al. v. SAMB. 
(Circuit Court of Appeals, Sixth Circuit July 14, 1809.) ' 
Nos. 1,827, 1,830. 

1. Collision (§ 20*) — Dutt of Vessels to Avoid Collision— Obsekvancis 

OF RULES. 

AU navigation rules pertinent to a glven situation are to be construed 
together, and while eacli of two approaclaing vessels bas the rlght to ex- 
pect the other to navigate iu accordance with the rules, or a passing 
agreement, when It becomes évident that either is not doing so It is the 
duty of the other to navigate accordlngly and take such measures as may 
seem necessary to avoid a collision. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. § 17; Dec. Dig. 
§ 20.*] 

2. Collision (§■ 40*) — Steam Vessels Ceossinq— Both Vessels in Fault. 

A collision occurred iu the daytime in calm and clear weather on Lake 
St Clair between the steamers Hancock and Binghampton. The vessels 
were on crosslng coursés, the Binghampton having the Hancock on her star- 
boa rd side, and therefore required by rules 18 and 20 of Act Feb. 8, 1895, 
C. 64, 28 Stat. 648, 649 (U. S. Comp. St. 1901, p. 2891), to keep out of the 
way, while the Hancock kept her course and speed, and a passing agree- 
ment was made in accordance with such rules. ïhe Hancock, however, al- 
most Immediately began to slow down, and flnally reversed, while the 
Binghampton kept her speed under a port helm until she struck and sunk 
the Hancock. UeJd, that both vessels were in fault; the Hancock for 
not keeping her speed as required by the rules and her agreement, and the 
Binghampton for not sooner observing that the Hancock had practlcally 
stopped and goverutng her own course accordlngly, as required by rule 27. 

[Ed. Note. — For other cases, see Collision, Cent Dlg. S 40; Dec. Dig. 
S 40.*] 

Appeal from the District Court of tlie United States for the East- 
ern District of Michigan. 

Thls was a libel In admirai ty of the United States of America, as owner 
ol the steamship Hancock, against the steamer Binghampton, of Buffalo, to 
recover damages sustained by a collision occurring August 15, 1905, between 
the two vessels in Lake St Clair. The Erle Railroad Company, appellee, 
appeared and clalmed exclusive ownership of the Binghampton, accepted serv- 
ice of the writ, and walved formai seizure, and thereupon filed Its answer. 
An Intervening libel was filed by the master and others of the crew of the 
Hancock and certain engineers atioard at the time of collision, to recover for 
loss of Personal efliects. The Hancock was employed at the time in surveylng 
for purposes of the shlp channel, in pursuance of an act of Congress. 

Among averments of the libel Is one In explanation of the conduct of the 
Hancock after a passing agreement had been made between her and the 
Binghampton. It states : 

"Immediately after the sald signal had been exchanged, the vessels were 
about 1,500 feet apart, each holding Its saîd course and speed. That the said 
vessels so continued upon their said courses and speed, untll they were about 
200 feet apart That It then clearly appeared that If the said vessels should 
further continue their respective courses and speed, collision between them 
would be unavoidable, and the Binghampton not checking her speed or ma- 
terially alterlng her course, the master of the Hancock, In order to avoid 
such collision, then and thereupon signaled his engineer to stop and back 
the Hancock, which the sald engineer Immediately did. That the Binghamp- 
ton still maintaining her speed of about 12 miles an hour, then and about 

•For oUier caseg see aame topic & % nuubbs In Dec. & Am. Digs. 1Ï07 to date, & Rep'r Indexe! 
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then, sheered about one point towards tbe steni of the Hancock, aiid, hume- 
diately thereaf ter, continuing at the same speed, straightened up on her former 
course ; the Hancock continuing to back. That almost immediately thereaf ter 
the Binghampton" struck the Hancock, sinking her. 

In an amended answer of appellee, it was, in substance, averred that, when 
the Binghampton assented to the passing agreement, she promptly put her 
wheel hard aport, and had started swinglng well to starboard, wlthout any- 
thing to indicate that the ships would not clear until they were in close 
proximity, when it appeared to the Binghampton that the Hancock was not 
"head reaching as fast as she had been. Directly thereafter the Hancock 
sounded two blasts on her large wblstle. In the positions the boats then were, 
with the Binghampton swinging to go under the Hancock's stern, it was 
impossible for the Blnghampton's starboard swing to be stopped sufficiently 
to alter her undertaking and go contrary to the passing signais as origlnally 
inltiated by the Hancock. The Binghampton thereupon immediately reversed 
strong, * * * and with the Hancock also apparently backing strong, the 
two boats came together. * * * That the llttle steamer filled and sank in 
about five minutes. The Binghampton was uninjured in the impact." 

Appellee also filed answer to the intervenlng libel of the master and others, 
in form substantially the same as its answer to libelant. Upon trial on 
pleadings and proof, the court below ordered that the original libel and also 
the intervenlng libel be dismissed. Appeals were allowed in favor of both 
libelant and intervenlng libelants. It is agreed In the brlefs of counsel that 
of the rules of navigation contained in Act Gong. February 8, 1895, c. 64, 28 
Stat. 645 (U. S. Conip. St. 1901. p. 2880), 2 Fed. Stat. Ann. 167, rules 18, 
20, 21, and 23 are involved; and counsel for libelant claims rules 27 and 28 
also to be involved. The assignments of error concern the navigation of the 
two vessels after thelr passing agreement was uiade. 

F. H. Canfield, for appellants. 
J. C. Shaw, for appellee. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The collision between the Hancock and the Binghampton resulted in 
sinking the Hancock while engaged in surveying for purposes of the 
ship canal of Lake St. Clair. The boundaries of the space under sur- 
vey were marked by two lines of buoys bearing sériai numbers ; the 
width between thèse lines being about 3,500 feet. The object of the 
survey was to take soundings. This was donc by means of a bathome- 
ter attached to the Hancock. The instrument automatically recorded 
the depth of the channel and the speed of the Hancock as she was mov- 
ed back and forth between the lines of buoys. When the Hancock was 
near buoy 98 and bound across the channel in a northwesterly direc- 
tion for buoy 97, the Binghampton was bound up the channel on the 
usual course N. E. % E., and was from one-half to three-quarters of 
a mile below the Hancock. The vessels were thus approaching on 
crossing courses; the Hancock having the Binghampton on her port 
hand, and, of course, the Binghampton having the Hancock on her 
starboard hand. When the vessels were relatively so located, the 
Hancock sounded a signal of one blast, indicating her own course to 
the Binghampton, and insisting that the Binghampton should pass un- 
der the starboard rule. At that time the steamer Majestic, bound down 
the channel, was in such position as to prevent the Binghampton from 
making immédiate reply to the signal of the Hancock without con- 
îusing the Majestic. When the Binghampton was nearly abreast with 
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the Majestic, she assented to the signal of the Hancock by sounding 
one blast of the whistle. At that time the distance between the Bing- 
hampton and the intersection of the crossing courses of the two ves- 
sels was variously estimated, but was probably a little less than 3,000 
feet. The distance at that time between the Hancock and such inter- 
section is hkewise uncertain, but perhaps was about one-half the dis- 
tance of the Binghampton from such point. The Binghampton is a 
large freight vessel, 385 feet in length, and with her load had a draft 
of about 9 feet forward and about 14 feet aft. The Hancock was a 
steamer of 100 feet in length and between 7 and 8 feet draft. The 
speed of the Binghampton was 11 miles an hour and that of the Han- 
cock about 514 miles. 

If the distances before mentioned could be reHed on as approximate- 
ly correct, it is plain that the two vessels by keeping the passing agree- 
ment could hâve been easily and safely so navigated as to avoid a col- 
lision. When the Binghampton responded to the Hancock with a one- 
blast signal, she announced under the rule, "I am directing my course 
to starboard" ; while the Hancock was under the rule required "to keep 
her course and speed." But we need not rely upon the évidence as to 
the relative distances of the two vessels from the intersection of their 
sailing Unes. The passing agreement committed the navigators of the 
vessels to the proposition that the vessels could safely pass, and 
their masters so testified. When it is considered, then, that the col- 
lision occurred in broad daylight, in clear weather, with very light 
wind, and with abundant room to maneuver, gross carelessness be- 
comes manifest. In the présence of thèse admitted conditions, it 
might naturally be expected that the évidence would distinctly point out 
and locate the faults which brought about the collision. However, ex- 
amination of the record and the brie f s shows the évidence on a num- 
ber of important points to be very conflicting and hard to reconcile. 
It was said by Mr. Justice Brown, in The Albert Dumois, 1?7 U. S. 
240, 349, 20 Sup. Ct. 595, 599, 44 h. Ed. 751: 

"In short, the conditions were ail favorable to safety, and tho collision 
could not hâve occurred wlthout egregious fault on the part of oue or both 
vessels. In endeavoring to locate this fault v^e are at liberty to consider the 
movements of each vessel from Its own standpolnt, and without atternpting 
to reconcile the conflicting statemeuts of the two crews, or to settle disputed 
questions of faet, to inquire upon the showlng made by each whether that 
vessel was gullty of fault contributing to the collision." 

It is alleged in the libel, as pointed out in the statement, that as the 
vessels approached the point of disaster, the master of the Hancock, 
"in order to avoid such collision, * * * signaled his engineer 
to stop and back, * * * which the said engineer immediately did ; 
* * * the Hancock continuing to back." The proctor for libelant 
insists that the Binghampton brought about conditions which were at- 
tended with such danger and imminent péril, as in the judgment of the 
master of the Hancock required stopping and reversing as a matter of 
self -préservation; and, further, that when rule 20, requiring the privi- 
leged vessel to keep her speed, is read in connection with rule 37, im- 
posing due regard to ail danger of collision and spécial circumstances 



UNITED STATES V. ERIE R. CO. 53 

rendering a departure from the rules necessary to avoid imminent dan- 
ger, the master was not violating, but was complying with, the rules. 

The stopping and reversing being thus admitted, the first question 
is whether the master of the Hancock, at as early a stage as practica- 
ble, discerned and sought to avert the conditions making for danger 
which finally resulted in disaster. 

The master of the Hancock testified that he had the Binghampton 
in view and gave close attention to her from the time of receiving her 
reply signal until the vessels collided. He thought, at the time the 
Binghampton answered his signal, she was from 1,500 to 2,000 feet 
from the Hancock. He testified that, when he saw the Binghampton 
swing to starboard, he had already stopped his engine without signal 
to the Binghampton. It is doubtful how far the Binghampton had 
progressed when he noticed her swinging to starboard. Indeed, it is 
uncertain when or how much her wheel was ported, or when in her 
progrèss she began to swing to starboard. While not unmindful of 
the rule that the testimony of officers as to what was actually done on 
board of their own ship is entitled to greater weight than that of wit- 
nesses on other vessels (The x\lexander Folsom, 53 Fed, 403, 411, 3 
C. C. A. 165), yet the circumstances, including the fact of collision, are 
convincing that the wheel of the Binghampton could not from the 
time of her reply signal hâve been put and kept hard aport ; but we 
think her wheel was in some degree ported, and that she began to 
swing to starboard at an earlier time than that observed by Wilson, 
master of the Hancock. 

H, then, we accept Wilson's testimony that he was vigilant in watch- 
ing the Binghampton, and that he had stopped his engine before he saw 
the Binghampton swing to starboard, the reason for so stopping and 
for failing to give timely notice to the Binghampton is not explained. 
Wilson also claims to bave given a signal to his own engineer to re- 
verse his engine, when the Binghampton was within 200 to 300 feet of 
the Hancock ; but he says that his own ship had then corne to a prac- 
tical standstill, which he explained to signify a speed of one-half mile 
an hour. Manifestly it took some time and distance to reduce his 
original speed of 5i/^ miles to 1/2 mile an hour. 

It necessarily follows, as it seems to us, that if Wilson did observe 
a change to starboard of the Binghampton at a stage materially earlier 
in her progrèss than that stated by him, and nevertheless checked or 
stopped his engine without signal of any kind to the Binghampton, he 
was guilty of neglect. If, on the other hand, the Binghampton did 
not make any change in her course until she was within practically her 
length of the Hancock, Wilson should at an earlier stage hâve seen that 
she was guilty of a departure from the rule requiring her to keep out 
of his way, and should hâve taken seasonable précautions through sig- 
nal and otherwise to avert a collision. We are therefore of opinion 
that the Hancock was in fault. But was she alone in fault? In view 
of the expérience of the court below in determining causes in admiral- 
ty and of the fact that the witnesses appeared before the court, as well 
as before the inspectors, we hesitate to express our belief concerning 
the Binghampton. 



54 172 FEDERAL REPORTEE. 

Of course, if the Hancock were solely at fault, as held below, the 
rule of law as stated in the opinion under review and the authonties 
there relied upon, would be applicable and controlling; but if both 
vessels were in fault, and the fault of each was a concurrent cause of 
the collision, the first one of those décisions would require the damages 
to be. divided. The Pennsylvania, 19 Wall. 126, 137, 22 L. Ed. 148. 
The other cases are not apposite, if both vessels were in fault; but 
décisions alluded to by counsel for appellee and cited in Belden v.. 
Chase, 150 U. S. 674, 14 Sup. Ct. 864, 37 L. Ed. 1218, are the same as 
the one in The Pennsylvania, where both vessels concurred in bring- 
ing about the collision. The Agra, L. R-, 1 P. C 501 ; The General 
Lee, Irish Rep. 3 Eq. 155. 

Was the Binghampton in fault? What has been said in respect of 
the conduct of the Hancock will necessarily hâve a bearing on what 
must be said in regard to the Binghampton. Indeed, the relation of 
the évidence to both vessels makes it difficult to speak of either without 
involving the other. 

Gapt. Gebhard, master of the Binghampton, testified that, when the 
Hancock gave her signal of one blast of the whistle, his ship was about 
% of a mile below the Hancock and was 300 feet west of the sailing 
line. He further states that the Hancock at that time was 700 or 800 
feet east of his course. This placed the Hancock at that time 400 or 
500 feet east of the sailing line. He says, however, that the collision 
occurred at a point about 400 feet "to the eastward of the sailing 
line." Gebhard thus states that, between the time the Hancock blew 
her one blast and the time of the collision, the Hancock had either 
not moved at ail, or at most had moved only 100 feet on her course. 
If thèse estimâtes be at ail reliable, the Hancock must hâve been stop- 
ped almost immediately after she gave her signal blast, because Geb- 
hard himself says elsewhere that she was moving at that time at four 
or five miles an hour. 

Now, as Gebhard describes the situation at the time his ship gave 
her reply signal, she was between one-quarter and a half mile below 
the Hancock, and he says her wheel was put over hard aport almost 
immediately thereafter; but if we understand his testimony, as just 
pointed out, the Hancock had not kept her speed. If this hypothesis 
were accepted, it would, to say the least of it, challenge the wisdom 
both of cccepting the Hancock's one-blast signal and of placing the 
wheel of the Binghampton hard aport. Gebhard and his first mate, 
Dorn, both of "whom were responsible for delivering the reply signal, 
knew that the Hancock was obiigated to keep her speed, and that the 
Binghampton had agreed to pass astern of the Hancock and keep out 
of her way. Could thèse officers of the Binghampton close their eyes 
to the situation or taovements of the Hancock? 

Dorn appears to hâve given the reply- signal of the Binghampton 
and the order to place its wheel hard over to port, and Gebhard ap- 
proved of this. Gebhard stated that the situation as he saw'it did not 
require any violent porting on his boat. He reached the top of the 
pilot house, just after Dorn had given the reply signal, and said that 
he (Gebhard) "stood there watching the Hancock." After stating 
that his boat was swinging at a "very lively gait," he described a sit- 
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uation indicating a sudden awakening in him to conditions that must 
hâve consumed time in forming. He said : 

"I got up wlthin I should judge a couple of lengths of liim, and the fellow 
did not seem to be golng ahead as he ought to. Well, I sung put In a very 
loud voice, 'Why In hell don't you go ahead with your steamboat? ' " 

He was then asked whéther the Hancock was going four or five miles 
an hour. He answered : 

"Oh, no, he was not. Q. State whether he was golng at ail. A. He didn't 
look to me as though he was movlng any." 

Raymer, wheelsman of the Binghampton, testified before the inspec- 
tors, that he was "keeping lookout on the Hancock's movements" aft- 
er he received the order to hard aport. After stating that the Bing- 
hampton seemed to be heading near the bow of the Hancock, he said; 

"The Hancock seemed to be stopped, or somethlng, I thought, until the last 
swing, she went under" the bow of the Binghampton. 

McDowell, the lookout on the Binghampton and standing in the 
"eyes of the ship," testified that, \yhen the signal of the Hancock was 
sounded twice (it being doubtful whether this was from the engine 
whistle or the deck whistle), the Hancock appeared to him to "be back- 
ing up, for the water was running ahead on her," and Dorn said the 
same thing. 

There must be added to ail this the fact that the speed of the Bing- 
hampton was not slackened from the time the reply signal was given 
until the sounding of the two whistles either from the engine or the 
deck of the Hancock, save only through the retarding eiïect of port- 
ing her wheel ; nor at that time was any signal given by the Binghamp- 
ton or anything else done by her after porting her wheel, which look- 
ed to safety in passing the Hancock. 

It is true that Capt. Gebhard says that he was watching the Hancock, 
just as Capt. Wilson says that he was watching the Binghampton ; but 
why did not Gebhard, or his mate, or bis wheelsman, or bis lookout, 
make earlier discovery than they claimed they did of the movements 
of the Hancock? There was a consensus of opinion among those in 
charge of the Binghampton that if the Hancock' had kept her speed 
îio collision could hâve happened. 

The course of the Hancock was across that of the Binghampton, 
thus giving the Binghampton the surest means of testing the progress 
of the Hancock, no matter how much or how little the wheel of the 
Binghampton was ported. The time consumed by the Binghampton 
in reaching the point of danger, although in one sensé short, must hâve 
been abundant for experienced men, claiming to hâve been keenly alert, 
to gauge the movements of the Hancock. Why should not those watch- 
ing from the Binghampton hâve noticed the slowing down of the Han- 
cock to her "standstill — ^the réduction of her speed from about five 
miles to one-half mile an hour? Her speed could hâve been slackened 
only gradually; and, as we understand the évidence, she was being 
slowed down before the order to reverse her engine was given. It is 
scarcely crédible that such change of speed should not bave been soon- 
er detected. Capt. Gebhard's impression of distances between the ves- 
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sels, and between the vessels and the sailing Une, at the time of the 
Hancock's one-blast signal, as before pointed out, should hâve excited 
bis attention concerning the location and movements of the Hancock, 
at the time of bis reply signal. 

It is to be observed that Capt. Mcintosh of the Majestic, moving in 
an opposite direction, was so far impressed with the idea that a col- 
lision would occur, as to keep the two vessels in view until they collid- 
ed. He testified that he gave an order to bis wheelsman to starboard, 
and that he started to corne around, before he heard the two whistles of 
the Hancock. Why should bis suspicions of danger bave been so 
aroused, wbile the captains of the two approacbing vessels remained 
so long oblivious? The very direction of the Binghampton, together 
with tlae position of the Hancock, should bave excited caution and care 
on the part of the masters of botb vessels, for it appears that the Bing- 
hampton was headed toward one portion or another of the Hancock 
nearly if not quite ail the time. 

It is claimed, bowever, by both sides, that each was entitled to rely 
upon the observance of the rules by the other. It is true that the rules 
of navigation are statutory, and that the courts are, as they ought to 
be, insistent upon the observance of such rules, and reluctant ever to 
allow the introduction of an exception. However, ail rules that are 
pertinent in a given situation should be considered and construed as a 
whole. It therefore was not for the Binghampton to rest supinely up- 
on the duty of the Hancock to keep her speed, if the officers of the 
Binghampton either saw, or by the exercise of reasonable caution could 
bave seen, that the Hancock was not doing so. Nor could the master 
of the Hancock shut bis eyes to the maneuvers of the Binghampton or 
its failure to maneuver, and so rely upon her keeping out of bis way, 
if by similar caution he could seasonably bave discovered her failure 
to do so and bave provided against it. 

It is not meant to say that recovery would be accorded to a sbip 
wbose master départs from the obligation of a passing agreement and 
the rule involved under it, wbile the master of another approacbing sbip 
prudently and faithfully keeps bis agreement and observes the rule. 
What we are considering is a case of négligent departure and failure, 
concurring in the conduct of both masters. There can be no différence, 
upon the hypothesis and the point now under discussion, as it seems 
to us, between a case involving a passing agreement and a case where 
such agreement bas been declined, or for any reason has not been 
made ; for that would be to accord greater sanctity to the agreement, 
than to the law. 

The Albert Dumois, cited above, presented the question, among oth- 
ers, whether recovery could be had by the owner of a steamer, the Ar- 
go, where bis steamer and the other steamer, the Dumois, "approached 
end on or nearly end on," and the signal of neither was accepted by 
the other, and the Argo, in the face of apparent departure from the 
rule by the Dumois, continued her speed until she sank in the collision 
that followed. Both vessels were found in f ault and the damage divid- 
ed. Mr. Justice Brown said (page 253 of 177 U. S., and page 600 of 
20 Sup. Ct. [44 Iv. Ed. 751]): 
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"This court has repeatedly held the fault, and even the gross fanlt of one 
vessel, does not absolve the otber from the use of such précautions as 
good judgment and accompllshed seamanshlp require. ïhe Maria Martin, 12 
Wall. 31, 20 L. Ed. 251; The America, 02 U. S. 432, 23 L. Ed. 724; The 
Lucille, 15 Wall. 676, 21 L. Ed. 247 ; The Sunnyslde, 91 U. S. 208, 23 L. Ed. 
302." 

After commenting on the décision in The Britannia, 153 U. S. 130. 
14 Sup. Ct. 795, 38 L,. Ed. 660, from which the learned justice had dis' 
sented, he said (page 254 of 177 U. S., and page 601 of 20 Sup. Ct 
[44L. Ed. 751]): 

"Now, as it appears from the testlmony of the Argo's crew that they noi 
only heard the signal of two whistles from the Dumois, but saw her tum 
under her starboard wheel, and exhibit her green light vvhen she should 
hâve ported, they were at once apprised of the fact that she was violating 
a rule of navigation, and that prompt action was required to avoid a col- 
lision. » * • We are of opinion that the Dumois was primarily in fault 
for this collision. In starboarding instead of porting when she first sighted 
the Argo; and, while the case with respect to the Argo is by no means free 
from doubt, the majority of the court are also of opinion that the Argo was 
in fault for failing to observe the twenty-first rule, whlch required her to stop 
when risk of collision was involved. • » » " 

Hall V. Chisholm, 117 Fed. 807, 813, 55 C. C. A. 31, 37, involved a 
question of duty under circumstances disclosing nonobservance of rules 
and conséquent danger of collision. Judge (now Mr. Justice) Day, said ; 

"No matter how flagrant the fault of the navigators of the raft may hâve 
been, that wonld not excuse the Wade from adopting every proper précaution 
to avoid a collision after it became apparent that it was likely to occur." 

In Lake Transp. Co. v. Gilchrist Transp. Co., 143 Fed. 89, 73 C. C. 
A. 313, this court recognized the rule that prompt and décisive meas- 
ures must be taken to avoid collision where violation of a passing agree- 
ment is apparent. When distinguishing the case of The Elphicke, 123 
Fed. 405, 69 C. C. A. 286, Judge Lurton said (page 97 of 142 Fed., and 
page 321 of 73 C. C. A.) : 

"The collision involved In that case between the Poe and the Elphlcke 
occurred in broad daylight. The Poe saw that the Elphicke was not doing 
her duty, and 'was out of her proper place and takiiig measures to right her- 
self ' ; but she depended upon the Elphicke being able to retfieve her fault, 
and refused to vary her own course. It was a clear case of apparent danger 
of collision wIth time to avoid It." 

Again, in the Elphicke Case, Judge Severens said (page 406 of 123 
Fed., and page 287 of 59 C. C. A.) : 

"The law gives no countenance to such perversity, but, on the other hand, 
exacts of each vessel that. notwithstanding the errors of the other, it shall 
to the end do ail in its power to avoid the consequeuces of the fault." 

The Delaware, 161 U. S. 459, 467, 16 Sup. Ct. 515, 520, 40 L. Ed. 
771, involved a discussion of the mutual rights and duties of steamers 
approaching each other as hère upon crossing courses. The preferred 
steamer, the Talisman, kept its course and speed — exactly opposite con- 
duct from that of the Hancock. The Talisman was found blameless 
and the Delaw^are in fault. . Mr. Justice Brown said : 

"The main fault charged upon the Talisman, however, Is that of not stop» 
ping and reversing, when the failure of the Delaware to take measures to 



58 172 PEDEHAL REPORTEE. 

avold her became apparent. In The Brltannia, 153 U. S. 130, 14 Sup. Ct. 795, 
38 h. Ed. 660, wliich was also a case of a starboard-hand collision, tlie pre- 
ferred steamer, tlie Beaconstield, was held to hâve beeu In fault for stopping 
and reversing under similar circumstances — in other words, for doinj,' what 
it is claimed the Talisman should hâve doue in this eas'e. Two nienibers 
of the court dissented upon the ground that the Beaconstield, havlng been 
brought into a position of péril by the négligence of the Brltannia, was not 
in fault for stopping and reversing ; the substance of thelr opinion bein^ 
that, under such circumstances, the master might exercise hls judgment as 
to the best method of avoiding a collision, and that an error in judgment 
should not be imputed to him as a fault. In neither opinion, however, was 
it intimated that, if the Beaconsfleld had kept her speed, she would bave been 
in fault for so doing. * * * The divergence between the autborities be- 
gins at the point where the master of the preferred steamer suspects that 
the obligated steamer Is about to fall In her duty to avoid her. * * * The 
cases of The Brltannia, 153 U. S. 130, 14 Sup. Ct. 795, 38 L. Ed. 600, and 
The Northfield, 154 U. S. 629, 14 Sup. Ct. 1184. 24 L. Ed. 680, must be 
regarded, however, as settling the law that the preferred steamer will not be 
held in fault for maintairiing her course and speed, so long as it is possible 
for the other to avoid her by porting, at least in the absence of some distinct 
indication that she is about to fall in her duty." 

Wè are constrained to hold that the Binghampton was in fault 
through the failure oi her master, in performance of his duty to keep 
out of the way of the Hancock, and. to avoid risk of collision, earlier 
to discover the change in conditions as they existed at the time of as- 
sent to the Hancock's one signal on her whistle, and for failure there- 
upon materially to slacken the speed of the Binghampton and stop and 
reverse her engines before coming into close proximity to the Han- 
cock. The Binghampton thus violated rules 18, 21, and 27. The fauhs 
found as to the twc vessels were concurrent in causing the collision. 

The resuit is that the damages must be divided. 

The decree therefore in each appeal is reversed, and each cause is 
remanded, with an order of référence as to each to ascertain the dam- 
ages. 



BOND et al. v. JOHN V. FAEWELL CD. 

(Circuit Court of Appeals, Slxth Circuit. July 19, 1909.) 

No. 1,921. 

1. ESTOPPEL (§ 22*) — By DeED— CONSinEBATION. 

Wbere certain guaranties recited a considération of SI to the snbscriber 
in hand paid, the receipt wbereof was tbereby acknowledged, tbe giiar- 
antors were estopped to deny that any considération liad beeu in fact 
paid. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 35; Dec. Dig. 
§ 22.*] 

2. GUARANTY (§ 7*) — ACCEPTANCE— NECESSITY. 

In order to obtaln crédit for a corporation, two of Its offieers execiited 
certain instruments reciting tbat, for a considération paid, they guaran- 
teed plaintiff payment in fuU for ail mercliandise sold and delivered to 
the corporation from time to time, not to exceed a spaeifled amount, to 
continue until notice of dlseontinuance given to plaintifï in writing. Held, 
that such contract was not a mère offer of guaranty requiring notice of 

•For other oases see sarae topic & § numbee in Dec. & Am. Digs. 1907 te date, & Rep'r Indexes 
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acceptançe, but was complète from delivery and sale of goodi? in reliance 
thereon. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dlg. § 9; Dec. Dig. 
î 7.*] 
"3. GuABANTY (§ 28*) — Construction— What Law Govekns. 

A corporation dolng a mercantile business in Jackson, Tenn., desiring 
to pnrehase goods on crédit from plaintiffi in Chicago, two of its officers 
executed contracts of guaranty, both of which contained uothing to show 
tlie résidence of elther of the guarantors, except that the first was dated 
"Jackson, Tenn." Both contracts were silent as to the place of perform- 
ance. The goods sold thereunder were delivered to the buyer in Chicago, 
and It paid both the cartage in Chicago and the frelght thence to Jack- 
son. Payments on account were made by the corporatlou's checks drawn 
on a Jackson bank payable to the seller without collection charges. Held, 
that the contracts were made to be performed in Chicago, and were there- 
fore governed by the law of Illinois. 

[Ed. Note.— For other cases, see Guaranty, Cent. Dig. § 29; Dec. Dig. 
§ 28.*] 

4. Evidence (J 29*) — Jbdiciai, Notice— Statutes. 

Courts of the United States, belng required to take judlcial notice of 
the laws of the varions States, whether depending on statutes or judlcial 
opinions, such courts may look to the whole of a statute which it is re- 
quired to apply, though merely a portion thereof is pleaded. 
[Ed. Note. — ï'or other cases, see Evidence, Dec. Dlg- § 29.* 
Judlcial notice of public laws and régulations, see note to Smith v. 
City of Shakopee, 44 C. C. A. 4.] 

■6. Courts (§ 306*) — Décisions or State Courts— Conclusiveness. 

Interest belng a matter of local régulation only, the décisions of the 

State courts of last resort thereon are blnding on the courts of the United 

States. 
[Ed. Note. — For other cases see Courts, Dec. Dig. '■ 366.* 
Conclusiveness of judgment between fédéral and state courts, see notes 

to I^ansas City, ï't. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 

Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

■0. GuARANTT (§ 38*) — Construction— Phesent and Future Sales— "On and 
Ai'TEB THE Date Hereof." 

Where guaranties were in terms to apply to sales made "on and after 
the date hereof," tbey applied alike to présent and future sales. 

[Ed. Note. — For other cases, see Guaranty, Dec. Dig. § 38.*] 

7. Interest (§ 34*) — Statutes— "Due and Owing." 

Where there had been no sale and delivery of goods by plaintiff to a 
corporation prior to the exécution of certain guaranties by its ofiicers to 
secure sub>jequent contemplated sales, there was no loan of money in 
any niannei- due and owing, wlthin 2 Starr & C. Ann. St. 111. 1896, c. 74, 
par. 6, declaring that it shall be lawful to agrée that 7 per cent, per an- 
num may be taken for money loaned or in any nianner due and owing, etc. 

[Ed. Note. — For other cases, see Interest, Dec. Dig. § 34.*] 

8. Guaranty (§■ 38*) — Continuing Guaranty— Construction— Interest. 

Where certain guaranties of payment express] y applied to ail goods 
sold on crédit on and after their dates, from time to time, and for any bal- 
ance or balances of account of such goods, including interest thereon 
"after maturity," and which were made to continue untll notice of t'ielr 
discontlnuance of further liabillty thereon, glven by the subscribers In 
writing to the seller, the guaranties were continuing, notwithstanding 
the amount of the liabillty was llmited, and were applicable to ail future 
sales made prior to notice of discontlnuance. 

[Ed. Note. — For other cases, see Guaranty, Dec. Dig. § 38.*] 

•For other oases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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9. Ikteiîest (5 34*) — Gtjabanties— STATOTEa— "Due and Owiistg." 

2 StaiT. & C. Ann. St. lU. 1896, & 74, par. 6, provides that It shall be 
lawful to agrée that 7 per cent, per annum shall be paid for money loaned 
or In any manner "due and owlng," etc. Held, that it was not essential, 
to eutitle a party to recover interest under such section on contracts of 
guaranty, that there should be a sum "due and owing" at the time the 
giiarantles were executed, but that It was sufficient that the guaranty 
was made to apply to the principal's obligations as they were incurred; 
the guarantor's promise being operative whenever there was money "due 
and owlng" by the principal. 

[Ed. Note. — For other cases, see Interest, Dec. DIg. § 34.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

This was an action at law upon two Instruments of guaranty. It was tried 
upon the second and third counts of the déclaration, with nine separate pleas, 
and repllcation ; demurrer to the flrst eount having been sustained, and de- 
murrer to the eighth plea having been overruled. Ail questions arising at the 
trial were determined by the court, except the one of amount. Motion for a 
new trial was overruled anû the cause brought to this court upon proceediugs in 
error. 

The flrst Instrument of guaranty was as f ollows : 

"*'or and in considération of the sum of one dollar to the subscrlber In hand 
paid by John V. Farwell Company, the receipt whereof is acknowledged, and 
for the further considération that said John V. Farwell Company sell and de- 
llyer unto Bond-Penn Dry Goods Company of Jackson, Tenn., goods, wares and 

merchandise on crédit, on and after the date hereof, . do hereby guar- 

antee payment unto th€ said John V. Farwell Company for ail goods, wares 
and merchandise so sold and delivered from time to time, aud for any balance 
or balances of account such goods, wares and merchandise so sold and deliv- 
ered, and for interest on such account or sales at the rate of 7 per cent, per 
annum after maturity. 

"This guaranty shall extend to ail sales of goods, wares and merchandise 
made on and after this date, by the said John V. Farwell Company, to the said 
Bond-Penn Dry Goods Company, and shall continue until notice of its discou- 
tinuance as to further liabillty therein Is given by the subscribers, in wrlting, 
to the said John V. Farwell Company, but the liabillty of the suliscriber, upon 
this guarantee shall not exceed the sum of one thousand dollars and we do also 
waive notice of purchase and maturity of bllls. A. K. Jobe. 

"B. F. Bond. 

"Dated Jackson, Tenn., November 18, 1904." 

The second guaranty was the same as the flrst, except tliat the city and 
State mentioned In the body and at the end of the first paper are omitted in 
the second, and the word "we" was inserted in the second at the blank line 
appearing in the first; and, further, the second paper was dated January 27, 
1905, and limited to $1,500. A. K. Jobe died, and Annie L. Jobe was appointed 
bis executrix. 

Spécial instructions to the .lury were asked by défendants below and refused. 
The court charged the jury thus : 

"I Instruct you that thèse contracts are not Tennessee contracts, but they 
are Illinois contracts, and are governed by the laws of the state of Illinois, and 
that they are such contracts as are provided for by the laws of Illinois which 
are hère In proof that may bear 7 per cent. Interest and that under the proof 
as adduced hère that thèse défendants are liable for whatever amount, not ex- 
ceeding $2,500, that Bond-Penn Dry Goods Company owed thèse people after 
thèse guaranties were executed, that they were continulng contracts, and 
that they were valid and binding until notice was given by the guarantors that 
they no longer stood for them." 

The subjects of the spécial instructions requested and of the assïgnments of 
error may, so far as necessary to notice, be summarized thus: That no con- 
sidération passed between guarantee and guarantors, and no notice of accept- 
ance was given, and that the papers sued on are Tennessee contracts and void 

*Fot other cases see same toplc & § ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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under the usury statutes of that state; and, if Uliuois contracts, are in con- 
flict witli the interest statutes of Illinois. 

W. H. Biggs, for plaintiffs in error. 

W. G. Timberlake, for défendant in error. 

Before I.URTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
Under the pleadings and proofs it is clear that the instruments sued on 
were signed by Jobe and Bond, and that the sum stated in the judgment 
represented the balance due for merchandise sold and delivered by the 
Farwell Company on the f aith of those instruments to the Bond-Penn 
Company, with 7 per cent, interest from commencement of suit. The 
questions claiming our attention are : (1) Whether, under the guaran- 
ties, there was lack either of considération moving from the Farwell 
Company to Jobe and Bond, or of notice of acceptance ; and (2) wheth- 
er those instruments were intended to be made as contracts of Tennes- 
see or Illinois, and how the interest laws of the one state or the other, 
as the case may be, aflfected the contracts. 

Each instrument is commenced : 

"For and in considération of the sum of one dollar to the subscriber in hand 
paid by John V. Farwell Company, the receipt whereof is acknowledged, 
* * * do hereby guarantee * * *. " 

Proof was ofïered and properly excluded, tending to show that the 
$1 mentioned was not in fact paid or received. After the guarantee 
has parted with his goods, it is too late for the guarantor to complain 
that he has not received the considération. He may recover it ; but he 
is estopped to deny receiving it. In Davis v. Wells, 104 U. S. 159, 167, 
26 ly. Ed. 686, in passing upon a guaranty containing a similar clause, 
Mr. Justice Matthews said: 

"It Is not materlal that the expressed considération is nominal. That point 
was made, as to a guarantee, substantially the same as this, in the case of 
Lawrence v. McCalmont, 2 How. 426, 452, 11 L. Ed. 326, and was overruled. 
Mr. Justice Story said : 'The guarantor acknowledged the receipt of the ipl, 
and is now estopped to deny it. If she has not received it, she would now be 
entltled to recover it.' " 

The contention made that no notice of acceptance was given by the 
Farwell Company to Jobe and Bond is quite as efïectually disposed of 
by the décision just cited, as is the question of considération. The 
claim made hère, like that urged in Davis v. Wells, is that thèse guar- 
antors made merely an offer which could not bind them until accepted 
by the guarantee. In Davis v. Wells, the guaranty was given by Davis 
and Patrick to Wells, Fargo & Co., and was not différent in the respect 
now under discussion from the guaranty in question. Mr. Justice Mat- 
thews said (page 167 of 104 U. S. [26 L. Ed. 686] ) : 

"We think that the instrument sued on is not a mère unaceepted proposai. 
It carries upon its face conclusive évidence that it had been accepted by Wells, 
Fargo & Co., and that it was understood and intended to be, on delivery to 
them, as it took place, a complète and perfect obligation of guaranty. That 
évidence we flnd in the words, 'for and in considération of one dollar to us 
paid by Wells, Fargo & Co., the receipt of which is hereby acknowledged, we 



62 172 FEDERAL EEPORTEE. 

iereby guarantee,' etc. How can that récital be true, unless the covenant of 
guaranty had been made with the assent of Wells, Fargo & Oc, communlcated 
to the guarantors? Wells, Fargo & Co. had not only assented to It, but had 
paid value for it, and that into the very hands of the guarantors, as they by 
the instrument itself acknowledged." 

It is true that in the présent case neither instrument was delivered 
in person by either Jobe or Bond to the Farwell Company; but the 
instruments were signed by Jobe and Bond, and were each turned over 
by Jobe to the manager of the Bohd-Penn Company for the purpose of 
delivery. Upon this question, then, the instruments must, we think, be 
treated the same as if they had been personally given by the guarantors 
to the guarantee, and the considération had at that time been in fact 
paid and received. Thus a privity and an obligation were created. 

In Davis Sewing Machine Co. v. Richards, 115 U. S. 524, 6 Sup. Ct. 
173, 29 Iv. Ed. 480, rehed on by counsel for pjaintiffs in error, the guar- 
anty did not State whether the person guaranteed or the person in 
whose behalf the guaranty was given paid the considération, and con- 
sequently the instrument was treated as a mère proposai, requiring no- 
tice of accei ance before a privity or an obHgation could be said to hâve 
been estabhshed. The distinction between the two classes of instru- 
ments was elaborated by Mr. Justice Matthews in Davis v. Wells, and 
was approved by Mr. Justice Gray in Davis Sewing Machine Co. v. 
Richards. 

It is to be observed, further, that, at the times thèse papers were sign- 
ed and deHvered, both Jobe and Bond were stockholders and directors 
of the Bond-Penn Company, a Tennessee corporation. Jobe was its 
président, and Bond its assistant treasurer. Jobe owned one-third 
of the capital stock, and was se far in active control of the company 
as to dominate the manager, F. E. Bond. True, the other guarantor, 
B. F. Bond, owned only a nominal interest in the stock, and did not re- 
member that he had been assistant treasurer; but the important fact 
remains that he and Jobe were interested in the company, both financial- 
ly and officially. As évidence of their interest in securing crédit for 
their company, it will be observed that they agreed that the guaranties' 
should continue until notice of discontinuance was given by them 
in writing, and that they waived "notice of purchase and maturity of 
bills." 

Jobe died after the goods were delivered. A représentative of the 
Farwell Company testifîed that Jobe acknowledged after bankruptcy 
of the Bond-Penn Company that the guaranties would bave to be met, 
but that he wished the claim to be first presented to the trustée. This 
was done and crédit given of the amount received. Jobe's testimony 
does not appear to hâve been taken. The other guarantor. Bond, testi- 
fîed that he did not know of the delivery and receipt of the goods. Both 
of thèse corporate directors and officiais knew, however, that the instru- 
ments of guaranty had to be executed in order to obtain the goods. 
Why, then, should they not be chargeable with knowledge of the re- 
ceipt of the goods, and, for that additional reason, with knowledge 
that their guaranties had been accepted? The goods were for their 
benefit, no matter how great or how small the benefit. It is settled that 
knowledge in this respect need not be acquired in any particular mode; 



BOND V. JOHN V. FARWELL CO. 63 

for, obviously, knowledge is notice. Barnes Cycle Co. v. Reed, 91 Fed. 
481, 483, 33 C. C. A. 646. 

In Doud V. National Park Bank, 54 Fed. 846, 847, 4 C. C. A. 607, 
609, a guaranty was under considération which had been signed and 
delivered to the Park Bank by five persons who were stockholders and 
directors of the National Bank of Sheffield, Ala., to secure loans and 
discounts or other advances made to the latter bank ; but the instru- 
ment did net State who had paid the considération of $1. It was held : 

"Concède that the writing is an offer of guaranty ; it is given on a considér- 
ation moving to the guarantors through their bank, and in such cases the per- 
formance of the considération by the guarantee implies its accep tance, com- 
plètes the contract, and imposes the liability." 

See, also, Jones v. Britt (C. C. A.) 168 Fed. 853, 856. 

We are thus brought to the question : Whether thèse contracts are 
governed by the laws of Tennessee or Illinois. 

The first contract states the place of business of the Bond-Penn Com- 
pany as Jackson, Tenu., and is dated November 18, 1904 ; but the first 
contract is silent as to the location and place of business of the Farwell 
Company, and the second one is as to both companies. There is noth- 
ing in either contract to show the résidence of either of the guarantors, 
save only that the first guaranty is dated at Jackson. Both contracts 
are silent as to place of performance. 

It is not difficult, however, to ascertain the real intent of the parties. 
It was admitted on the record that the Farwell Company was an Illi- 
nois corporation, located and carrying on a mercantile business in Chi- 
cago, and that at the dates of the contracts the Bond-Penn Company 
was a Tennessee corporation, located and carrying on its business at 
Jackson, and that the guarantors were résidents of that place. On No- 
vember 14, 1904, at Jackson, one of the guarantors, Jobe, addressed 
and sent a letter to the Farwell Company by the manager of the Bond- 
Penn Company, stating: 

"Me&s. Bond-Penn Dry Goods Company will jn'obably want a few goods of 
you between now and December l-âth. As tliey liave iiever bouglit from you, I 
wTite to say I will guarantee ail their purchases made in that tinie. 

"Respct, A. K. Jobe." 

The manager, F. E. Bond, presented this letter to the Farwell Com- 
pany. That Company preferred its form of guaranty to that expressed 
in the letter, and requested F. E. Bond to hâve substitution made. The 
new paper was signed by Jobe, and he obtained Bond's signature. 
Bond explains this by saying that his conversation with Jobe "was in 
regard to goods that they needed, and it was a guaranty for the goods, 
and he felt that I should go on that paper with him, and I did, without 
reading the paper, as I remember." The paper was then given to the 
manager, and by him mailed at Jackson to the Farwell Company, 
at Chicago. F. E. Bond testified that the reason he took the letter 
of Jobe to the Farwell Company was "to get the goods quickly. We 
needed them, and usually you would hâve to wait for références. We 
had never bought any goods from this house before, and they would 
investigate us before shipping goods, and we hadn't been able to p y our 
bills promptly, and, of course, I didn't know whether thèse would be 
shipped out promptly." After stating that Jobe was président of the 
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Company, and that he ovvned a third interest in the stock, F. E. Bond 
stated that he "vvas under instructions from him (Jobe) a great deal 
of the time." Ile further testified : 

"Q. 12. He (Jobe) was the ostensible and real head of your business, was he 
notï A. Yes, sir." 

This alone would indicate that Jobe was endeavoring to secure a line 
of crédit from the Farwell Company for the Bond-Penn Company ; 
also, that B. F. Bond was trying to do the same thing. True, Jobe 
may hâve stimulated him to act when he told Bond that they needed the 
goods, that the paper was a guaranty for them, and that he felt that 
Bond "should go on that paper with him." Why should such a state- 
ment hâve been made except upon the hypothesis that they were jointly 
interested in a company needing a line of crédit ? Indeed, F. E. Bond, 
the manager, testified that both papers were made for the purpose of 
obtaining for the Bond-Penn Company "a line of crédit of $3,500." 

It will not do to say that the Farwell Company requested Jobe and 
Bond to sign the guaranties. As stated, Jobe opened negotiations for 
the line of crédit by ofïering himself as guarantor, and he later asso- 
ciated Bond with him. When the first paper in suit was signed by the 
two guarantors, it was not responsive to the change of papers which 
the Farwell Company had suggested. It is therefore diiifîcult to per- 
ceive how the transaction could be regarded as closed until the paper 
reached the Farwell Company. The second paper was given simply to 
increase the line of crédit, and may be treated the same as the first one. 

Moreover, the goods were delivered by the Farwell Company, to the 
Bond-Penn Company in Chicago. The Bond-Penn Company paid both 
the cartage in Chicago and the f reight thence to Jackson. True, pay- 
ments were made on account of the goods by sending to the P'arwell 
Company checks of the Bond-Penn Company, drawn upon and paid by 
a bank of Jackson; but, since no question as to payment of the checks 
is made, we see no reason why they should not hâve been treated, as 
they evidently were for ail practical purposes, as payments at Chicago. 
Nothing in the way of exchange or cost of collection is shown to hâve 
been paid by either of the parties. 

Now, it was with respect to the conditions thus pointed out that thèse 
contracts were made and kept in force by the guarantors. Can it be 
doubted that the contracts were meant to be performed in Chicago? 
Must they not be read and interpreted with référence to the place of 
purchase and delivery of the goods? The contracts had no reason to 
exist except only to secure payment for goods to be purchased and de- 
livered at Chicago. 

We are therefore of opinion that, in view of the objects of thèse con- 
tracts of guaranty and of the circumstances under which they were 
made, they were intended to be fulfilled in Illinois ; and consequently 
that they are to be governed by the laws of Illinois. 

Johnson v. Chas. D. Norton Co., 159 Fed. 361, 363, 86 C. C. A. 361,- 
Buchanan v. Drovers' Nat. Bank, 55 Fed. 223, 227, 5 C. C. A. 83 ; Cogh- 
lan V. South Carolina R. Co., 142 U. S. 101, 110, 12 Sup. Ct. 150, 35 L. 
Ed. 951; Hall v. Cordell, 142 U. S. 116, 12 Sup. Ct. 154, 35 h. Ed. 956 ; 
Neal V. New Orléans, etc., Association, 100 Tenn. 607, 613, 46 S. W. 



BOND V. JOHN V. FARWELL CD. 65 

755 ; First Nat. Bank of Geneva, Ohio, v. Shaw, 109 Tenn. 237, 340, 
70 S. W. 807, 59 L. R. A. 498, 97 Am. St. Rep. 840; Railway Co. v. 
Sheppard, 56 Ohio St. 68, 78, 46 N. E. 61 ; Montana Coal & Colce Co. 
V. Cin. Coal & Coke Co., 69 Ohio St. 351, 357, 69 N. E. 613. 

As to the interest: The contracts provided for 7 per cent, interest 
after maturity of accounts. It is alleged in the déclaration that the 
statute law of Illinois is that it shall be lawful to agrée that 7 per cent, 
per annum shall be taken and paid upon every $100 of "money loaned 
or in any manner due and owing from any person or corporation to 
any other person or corporation." This is denied in the ninth plea. 
In rendering their verdict, the jury found that there was $251.26 of 
accrued interest, and this sum was included in the judgment. The 
fourth paragraph of the statute was ofïered in évidence; but since 
courts of the United States are bound to take judicial notice of the laws 
of the various states, "whether depending upon statutes or upon ju- 
dicial opinions," we may look at the whole of the statute. Lamar v. 
Micou, 114 U. S. 318, 223, 5 Sup. Ct. 857, 39 L. Ed. 94. 

The point urged is that thèse contracts when made did not represent 
"money loaned or in any manner due and owing." This can be aimed 
only at the interest, because, even if the rate reserved could be treated 
as usury, the only penalty imposed by paragraph 6 of the act is for- 
feiture of the interest, not the principal (3 Starr & C. Ann. St. 111. 1896, 
p. 3295, c. 74). No décision of any court of Illinois construing the 
language just quoted upon an objection like the présent one bas been 
cited; nor bave we been able to find one. This is unfortunate, for, 
interest being a matter of only local régulation, the décisions of the 
courts of last resort of the states are binding upon the courts of the 
United States. Ohio v. Frank, 103 U. S. 697, 26 L. Ed. 531 ; Bolles v. 
Town of Amboy (C. C.) 45 Fed. 168. It is plain, however, that, unless 
the présent contracts for interest are sustainable under the statute in 
question, no recovery of interest can be allowed. Fowler v. Harts, 149 
111. 592, 597, 36 N. E. 996 ; FeU v. Bell, 205 111. 213, 229, 68 N.^E. 794. 

Each guaranty was in terms made to apply to sales made "on and 
after the date hereof." Clearly, the guaranties were intended to be ap- 
plied alike to présent and future sales of goods. We think a fair pré- 
pondérance of the testimony shows that no delivery of goods was made 
until after the first contract was received by the Farwell Company, and 
we do not recall any testimony of a definite character in this regard 
concerning the second contract. We are bound therefore to assume 
that no money was "due and owing" from the Bond-Penn Company 
to the Farwell Company when the contracts were executed, and no 
"loan" of money was involved in any of the transactions. 

But thèse are continuing guaranties. Each guaranty of payment is 
expressly made to apply to ail goods sold and delivered on crédit on 
and after their dates "from time to time, and for any balance or bal- 
ances of account of siich goods," including interest thereon "after ma- 
turity"; and each is expressly made to "continue until notice of its 
discontinuance as to further liability therein is given by the subscribers, 
in writing," to the Farwell Company. True, the liability was limited, 
as stated, to the sum of $1,000 in the first and $1,500 in the second 
guaranty; but this did not detract from the continuing nature of the 
172 F.— 5 
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guarantîes, nor prevent thetn f rôni' applying to ail future sales made, 
80 long as no notice of discontinuance was given, and no demand was 
made or recovery allowed beyond thé limit fixed. We think the contin- 
uing character of the contracts is manifest mnder the décision of Mr. 
Justice Story in Douglass v. Reynolds, 7 Pet.: 113, 123, 8 L. Ed. 626. 
See, also, Crittenden v. Fiske, 46 Mich. 70, 8 N. W. 714, 41 Am. Rep. 
146; Hatch et al. v. Hobbs, 13 Gray (Mass.) 447; Nottingham Hide 
Co. V. Bottrill, h. R. 8. C. P. 694, 701, 702. 

The very nature of such a guarànty is that its obligation shall apply 
to the liabilities of the principal as they arise, and to the interest to ac- 
crue upon them as they severally become payable. Both the évi- 
dence and the language of the contracts show that sales were in con- 
templation immediately upon the exécution of the guarantîes. If a 
contract intended to guarantee interest at 7 per cent, could not be 
given before a single sale was actually consummated, it clearly could 
not be as to a succession of sales. Nor could such a contract be made 
under any other provision of the statute relating to interest, for each 
provision giving a right either to agrée upon or exact interest is limited 
by words apparently as exclusive of a guarànty like the présent, as are 
the words "due and owing." It is not to be presumed that the lawmak- 
ing power intended to forbid contracts of guarànty which assure both 
pnncipal and interest, any more than it did to prohibit guarantîes of 
principal without interest. This would be opposed to well-known com- 
mercial necessities for contracts of guarànty. 

We therefore hold that it is not essential that there should be a sum 
"due and owing" at the time of the exécution of contracts like thèse. 
We think it is enough if the guarànty is made to apply to the principal's 
obligations as they are incurred, for the promise of the guarantor will 
become operative, as obviously intended, whenever there shall be money 
"due and owing" by the principal. 

The assignments of error need not be f urther considered. 

The judgment must be affirmed. 



HIBBARD V. UNITED STATES. 

(Circuit Court of Appeals, Serenth Circuit. March 18, 1909. On 
Rehearing, May 2S, 1909.) 

No. 1,481. 

1. PosT Oftice (§ 48*) — Use of Mails to Deprau»— Indictment. 

An Indictment, under Rev. St. § 5480 (U. S. Oomp. St 1901, p. 3696), 
for uslng the mails to defraud, held sufflcient 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 48.*] 

2. Cbiminal Law (§363*) — Evidence— Documbntabt Evidence. 

On the trial of a défendant, charged with having devlsed a seheme to 
defraud, which was carried eut by the use of the mails, consistlng of 
advertlsing by letters and circulars as a médical institute and defrauding 
persons secured thereby for treatment, where the government Introduced 
witnesses, who had answered such advertlsements and who testified as 

*For otber cases see same toplc & S numbeb lu Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexes 
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to the transactions between them and défendant, the file wrappers In 
defendant's office, contalnlng the correspondence t«tween hlm and every 
patient secured for treatment, were admissible in hls behalf as part of 
the res gestœ, showlng the real nature of the business donc by hlm. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent Dlg. §§ 805-810; 
Dec. Dlg. S 363.*] 

8. Obiminal Law (§ 656*) — ^Teial— Remabks of Judqe. 

On the trial of a crlmlnal case in a fédéral court, It was error for tho 
court to comment on the failure of défendant to produce certain letters, 
whlch witnesses had testlfied were wrltten to hlm, as In dérogation of 
hls constitutlonal rlght not to fumlsh évidence agalnst hlmself. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. |§ 1524- 
1533 ; Dec. Dig. § 656.*] 

4. PosT Office (§ 50*) — Pboseoution fob Usino Mails to Defbaud— In- 

STBUCTIONS. 

Under Rev. St. § 5480 (U. S. Comp. St. 1901, p. 3696), maklng it a crime 
to devise a scheme to defraud, to be carried out, and which is, or Is at- 
tempted to be, carried out, by the use of the mails, the intent to defraud 
is an essentlal élément of the offense, to be determined by the Jury as a 
question of fact from ail of the évidence; and an instruction in such a 
case that "the law présumes that every man intends the natural, legiti- 
mate, and necessary conséquences of hls acts," Is erroneous, as tending 
to mislead the Jury into the supposition that, if the scheme in Its opéra- 
tion resulted In defraudlng persons, the law ralses a concluslve presump- 
tion of an Intent to defraud. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 50.* 

Nonmallable matter, eee note to Tlmmons y. United States, 30 O. C. 
A. 79.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

The plalntifC in error was trled and convicted under each of three counts 
In an indletment alleglug violations of section 5480, R«v. St., as amended (3 
D. S. Comp. St 1901, p. 3696), in référence to fraudulent use of the post of- 
fice establishment; and this wrlt of error is brought for review of the judg- 
ment. The indictment allèges that the plalntlff in error, under the name of 
the Boston Médical Institute, "devised a scheme and artifice to defraud" per- 
sons named "and a class of persons affllcted" wlth varions sexual (genlto-url- 
nary), dlseases mentioned, by false représentations (spedfled at length), whlch 
Inelude a médical staff of emlnent physlclans and spedallsts to consider each 
case submltted ; assurance that compUance wlth directions would restore the 
patient to perfect health ; that cure was posltlvely guaranteed for every case 
undertaken by the Institute, or ail money paid would be refunded to the 
patient ; that the Institute was "the oldest médical Institute in the country," 
wlth the "most extenslve laboratory In the country," and Its hlgh standing 
"was acknowledged by the médical profession generally." It spécifies the 
négative of each représentation so made, and then avers that the plalntlfC In 
error Intended thereby to induce and procure the sendlng of money to hlm 
by the "persoHS so Intended to be defrauded" and to couvert such money to 
hls own use, "without rendering médical service of any value, or any service 
of value, therefor," and that the scheme was to be effected by Inciting such 
persons to open communication wlth the plalntlfC In error, under the name 
referred to, by means of the post office establishment, and to earry the scheme 
out through such means. Each count then sets out a partlcular communica- 
tion wUch was sent by the plaintlff In error (as alleged) by placlng or causlng 
It to be placed In the post office at Chicago, addressed to the person named. 
The nature of the testlmony and of the errors asslgned sufflciently appears 
In the opinion. 

•For otlier cases see same topic & S numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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Benjamin C. Bachrach, for plaintiff in error. 

Edwin W. Sims, U. S. Atty., Francis G. Hanchett, and Seward S. 
Shirer, for the United States. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). This 
writ of error is predicated on a formidable assignment of errors (ex- 
tending over 98 pages of the printed record) ; but we believe the 
propositions embraced therein, which require discussion for the pur- 
poses of review, may be simpHfied under a few heads, and we are im- 
pressed with no difficuhy in the solution of either under well-settled 
doctrines of the criminal law. Thus grouped, the contentions are: 
(1) That the indictment is insufficient; (2) that no offense was prov- 
en; and that the trial court erred (3) in rulings upon the réception 
and rejection of testimony, (4) in remarks thereupon during the course 
of the trial, and (5) in instructing the jury. 

1. Objections to the indictment as insufficient were raised by de- 
murrer, and again on motion in arrest of judgment. Its statement of 
représentations entering into the alleged fraudulent scheme is diffuse 
■ — containing matters not deemed essential, with négative thereof net 
well stated — and the scheme is not (as counsel for the government 
frankly conceded on the argument) concisely described, nor in the 
direct terms which would seem apt for the purpose. We are of opin- 
ion, however, that the nature of the scheme which was devised (as the 
indictment charges) to defraud persons of the class described, and 
the means devised and used to that end in représentations (specified) 
which were false in fact, together with the exécution of such fraud- 
ulent scheme through use of the mails, are definitely and completely 
averred and described. Moreover, the indictment unmistakably avers 
the ultimate facts upon which évidence was introduced at the trial, 
in support of the counts, respectively, so that the objection for in- 
sufficiency is untenable, unless the évidence thus appearing fails to es- 
tablish a prima facie case within the statute; and it remains for con- 
sidération under that contention. 

2. The proof is undisputed that the plaintiff in error, who was not 
a physician, operated in Chicago, under the name of "Boston Méd- 
ical Institute" (incorporated), an establishment which carried on an 
extensive business in correspondence with patrons in varions states 
for treatment of alleged sexual diseases, having a considérable force 
of clerks and helpers and a physician as "médical superintendent" ; 
that pamphlets and other printed matter, calculated to arouse the fear 
of boys and young men over symptoms described, and induce cor- 
respondence with the "Institute" for treatment, with application blanks 
for such purpose, were widely distributed to reach that class of per- 
sons, especially in country districts ; that many were so induced to 
send money for instructions in treatment of symptoms described by 
them and for supplies of (so-called) remédies ; and that such print- 
ed matter contained the représentations averred in the indictment, 
which were untrue in material inducements (as averred) and plainly 
tended to deceive young and unwary readers, to excite their alann 
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and direct tlieir patronage to the "Institute" for treatment, under the 
promises then made of complète cure or return of money sent. Dé- 
tails of the gênerai scheme thus appearing in évidence do not require 
spécification, beyond remark that stock forms of advice and need for 
treatment (printed in imitation of typewritten letters) and stock sup- 
plies of medicine were usually sent such applicant, and use of the 
mails was intended and adopted for ail the transactions. 

On: the part of the prosecution the testimony of médical experts 
tends to prove that the most noticeable so-called "symptoms" men- 
tioned in thèse publications, as signais of disease and serious danger 
from causes referred to, are of well-known frequency among the class 
of young persons thus addressed, and do not ordinarily indicate dis- 
ease, nor need of treatment, nor dire results thus stated; that such 
persons are readily impressed with fear and the usual nervous ef- 
fects, which are not only harmful in themselves, but conduce to thé 
patronage sought; that no such course of médical treatment as ap- 
pears in évidence was either needful or helpful to thèse applicants ; 
and that serious injury in nervous conditions resulting from such 
course was not only probable, but appeared in fact in instant cases. 
Witnesses were also called from varions states, appearing as young 
men of the class described in the indictment, who testified in référ- 
ence to exécution of the scheme, and stated facts which do not require 
mention beyond a remark that they tend to support the opinion évi- 
dence above summarized. We believe, therefore, that the testimony 
authorized submission of the issues to the jury under each count, and 
that the various objections to the indictment were rightly overruled. 

3. Whatever the force of this testimony as viewed by the trial court, 
the issues of fact were for the jury to détermine, within the estàb- 
lished rules of law, after hearing ail admissible évidence offered by 
way of défense. With or without dispute upon the plan and means of 
opération as conducted under the name of "Boston Médical Institute," 
the crucial inquiry remained for answer by the jury whether the évi- 
dence established beyond reasonable doubt that a scheme to defraud 
within the meaning of the statute was devised therein and intention- 
ally carried out as such by the plaintiff in error. By way of défense 
to the case thus presented, it was the indisputable right of the accused 
to introduce évidence which tends in any degree to prove the true 
nature and purpose of the alleged scheme, or his intent in its exécu- 
tion, and hâve such évidence heard and submitted to the jury for con- 
sidération. We are of opinion that the well-settled rules of the law 
for préservation of the right referred to were not observed in the 
trial of the plaintiff in error, and that the judgment must be reversed 
for errors well assigned upon ruiings of the court, whereby admis- 
sible évidence thus tendered on his behalf was excluded. While com- 
plaints of error for this cause are numerous, the following exempli- 
fications and statement of the rule to be applied are deemed sufficient 
for correction upon a new trial : 

(1) Seven witnesses were introduced on the part of the govern- 
ment as patrons of the Institute, and their testimony in référence to 
their respective cases and transactions was mainly relied upon for 
support of the charge of fraud in the scheme and its exécution. For 
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the défense, Dr. Edmondson, médical director of the Institute, was 
one of the chief witnesses. After stating his qualifications and ex- 
périence, this witness testified as to the purposes of the business and 
its methods of advising and treating patients through correspondence 
and supply of medicine, and that records of ail applications and cor- 
respondence were kept in each case in a file wrapper, containing the 
original papers received from patients and carbon copies of letters 
and instructions sent by the Institute, ail under supervision of the 
witness. In the course of such testimony, one of thèse file wrappers 
was identified by him and offered in évidence. Counsel for the gov- 
ernment raised objection that it was "hearsay and incompétent with- 
out having the witness [patient] hère to cross-examine" ; and such 
counsel further stated, in answer to an inquiry by the court whether 
it would then be compétent, that he thought it would not, but that it 
was clearly inadmissible upon the ground first stated. The offer was 
explained by counsel for the accused as intended to show the course 
of treatment and business in such cases, and "take it up seriatim with 
each patient treated," to disprove the charges of fraud in the scheme 
as executed. It was, rievertheless, excluded bv the court; and upon 
like tenders of "13 large cases" of thèse file wrappers, alleged to con- 
tain the entire record of the business, objections were sustained, and 
ail such testimony disallowed. Moreover, the court expressly stated 
in thèse rulings (in efïect) that the proof by way of défense must be 
limited to the cases of treatment in evidetice on the part of the gov- 
ernment, and that other instances were inadmissible. 

Thèse rulings were erroneous and prejudicial, as we believe, wheth- 
er the évidence was ultimately excluded upon one or the other theory 
above mentioned. The elementary rule in référence to hearsay tes- 
timony, cited in support thereof , is inapplicable to either of the tenders 
of file wrapper contents. While it is true that the appHcations and 
correspondence thus appearing are incompétent to prove that facts 
existed as therein stated, they were expressly produced and ofifered for 
another purpose, well recognized for their admissibility under the 
rules of évidence. In connection with the testimony of the witness 
Edmondson, the initial exhibits were admissible (as offered) by way 
of illustration; and the subséquent tender of the 13 cases, alleged to 
contain the record of the entire course of business, became admissi- 
ble as original évidence of the nature of res gestae. With a fraud- 
ulent scheme charged, thèse records (as described) were compétent, 
as circumstances in the course of the business which may tend to 
prove its real nature as carried on. In so far as such circumstances 
are fairly contemporaneous with the proofs offered to establish fraud- 
ulent device and exécution, the doctrine is elementary that they con- 
stitute parts of the res gestse "and may always be shown to the jury, 
along with the principal fact." 1 Greenleaf on Evidence (15th Ed.) 
§ 108. So the numerous authorities called to attention in the sup- 
plemental brief submitted by counsel for the government — with Lem- 
on V. United States, 164 Fed. 953, 958, 90 C. C. A. 617, as the leading 
citation — are distinguishable as mère exemplifications of the gênerai 
rule as to hearsay évidence, and do not affect the exception above 
stated. The files, therefore, were compétent évidence for the pur- . 
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pose stated, subject to proper limitation of their réception within the 
business and period embraced in the charge and under proper instruc- 
tions to the jury for their considération as above mentioned. 

In référence to the further theory which appears to hâve been en- 
tertained for excluding the testimony thus ofïered by way of défense 
— namely, that instances of treatment by the Institute other than those 
in évidence on the part of the government were inadmissible — we deem 
it sufficient to remark that proof, direct or circumstantial, which tends 
to show either the true nature of the business or the intention of the 
accused in carrying it on is admissible under this charge, and the re- 
striction thus imposed or stated by the trial court was erroneous. 

(2) Evidence was likewise excluded, which was ofïered for dé- 
fense in connection with the testimony of Dr. Edmondson, consisting 
of correspondence on file tending to support his testimony, in déniai 
of the averment in the indictment that "cases of hydrocele" were 
treated by the Institute. This line of correspondence was ofïered 
as occurring in the course of the business in numerous instances, and 
was admissible, as we believe, within the rule above stated. The 
contention of counsel for the government that the error was harm- 
less, if the correspondence was admissible, for the reason that the 
witness was permitted to state the fact of refusai to treat such cases, 
cannot be upheld. 

4. Error is assigned for another cause, in the course of the intro- 
duction of the testimony, which requires mention. It relates to re- 
marks made by the court, to counsel for the accused, while cross- 
examining a witness for the prosecution, who had testified, without 
objection, to the contents of letters sent by the witness to the Institute 
(as stated) which intimated, to say the least, that counsel should pro- 
duce the letters referred to. We deem it sufïicient to state that com- 
ments upon the nonproduction of such letters were repeated, over ob- 
jection stated, which were in dérogation of the constitutional right 
of the accused to furnish no évidence in aid of the prosecution, and 
were presumptively prejudicial in the inference thus left in the minds 
of the jurors when the letters were not brought in, so that error is 
well assigned thereupon. McKnight v. United States, 115 Fed. 972, 
981, 54 C. C. A. 358, and cases cited. 

5, Numerous errors are assigned upon the instructions submitted 
to the jury and various requests on behalf of the accused which were 
refused. On examination of the charge as an entirety, however, we 
believe the only question of réversible error arises under one of the 
assignments, and that the others will not require discussion in the 
light of our opinion expressed thereupon. The alleged error refer- 
red to is the giving of this instruction : 

"The law présumes that every man Intends the natural, legitimate and nec- 
essary conséquences of hls acts. Wrongful acts, knowlngly or intentionally 
eommitted, can neither be justified nor excused on the ground of innocent in- 
tent. The color of the acts détermines the complexion of the intent The 
intent to injure or defraud may be presumed upon an uulawful act which re- 
sults in loss or injury, if proved to hâve been knowlngly eommitted." 

The gênerai rule of presumption, thus referred to, is stated in 1 
Greenleaf on Evidence, § 18, in thèse terms: 
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"A sane man is conclusively presumed to contemplate the natural aud prob- 
able conséquences of his own acts." 

Of course, no such rule is applicable to the case at bar ; and it ap- 
pears from other instructions, submitting the issue of intent to déter- 
mination by the jury from ail the évidence, that the court intended 
no such conclusive efïect to be understood from the above-mentioned 
instruction. Nevertheless, the unqualified terms so stated, as a pre- 
sumption of law, are erroneous, and their liability to mislead the jury 
is undoubted, irrespective of the contention on behalf of the plaintiff 
in error that no presumption of spécifie intent to defraud — which is 
the statutory offense charged in the indictment — arises from the fact 
that fraud may appear to be the natural conséquence of the act com- 
mitted. The distinction between presumptions of law and mère in- 
ferences of fact is not observed in this instruction ; and, assuming 
it to intend a disputable presumption of law (1 Greenleaf on Ev. § 
33), its effect must be to cast the burden upon the accused to disprove 
fraudulent intent, which is unauthorized. McKnight v. United States, 
115 Fed. 972, 974, 54 C. C. A. 358, and authorities cited. So neither 
class of presumptions of law^-the one conclusive and the other dis- 
putable — is applicable to the issue of spécifie intent to defraud pre- 
sented under the indictment. The statute (section 5480) prescribes 
as the offense devising and executing a scheme with intent to defraud. 
While the fraudulent character of the scheme, as executed, is nec- 
essarily charged and must be established by proof, conviction cannot 
rest on the fact that the scheme is fraudulent in its opération, for 
commission of the statutory offense requires spécifie intent on the 
part of the accused to defraud the patrons of the Institute. Durland 
V. United States, 161 U. S. 306, 313, 16 Sup. Ct. 508, 40 L. Ed. 709. 
In other words, however fraudulent in tendency or fact the scheme 
may appear to be, neither the scheme nor its exécution is punishable 
under the statute, unless the évidence, direct or circumstantial, estab- 
lishes as well (and beyond reasonable doubt) the essential ultimate 
fact charged as the violation — that it was devised and carried out 
by the accused with intent to defraud the patrons of the Institute, as 
described in the indictment. Proof of the nature of the scheme and 
its effects upon the patrons constitutes circumstantial évidence, to- 
gether with the facts appearing in its exécution, from which the in- 
tent of the accused in such exécution may legitimately be inferred, 
in the Hght of ail circumstances bearing upon that crucial issue. The 
accused, however, is entitled to the benefits of the presumption of 
innocence and good faith, created by the law in his favor, and to 
hâve the jury instructed accordingly, in terms which involve no doubt 
of their meaning, so that the question of intent is thus presented, as 
an issue of fact alone, upon which the accused must be acquitted, un- 
less both presumption of good faith and évidence introduced in his 
favor are overborne by direct and circumstantial proof, establishing 
beyond reasonable doubt his intent to defraud the patrons by the ef- 
forts and means employed in use of the mails. 

Although the cardinal rules (a) that innocence must be presumed 
and (b) that intent to defraud must be proven beyond reasonable 
doubt are repeatedly stated in the instructions, we are of opinion that 
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the above-mentîoned instruction as to intent presumed by law was 
erroneous and confusing upon that issue, and not cured (as coun- 
sel for the government contends) by the other instructions referred 
to. The intent may rightiy be inferred from the circumstances in 
évidence; but it is an inference of fact — not a presumption of law. 
The judgment of the District Court is reversed, therefore, and 
the cause remanded, with direction to grant a new trial. 

On Rehearing. 

PER CURIAM. The pétition for rehearing is denied. We do 
not wish, however, that there should be any misunderstanding re- 
specting our holding on the instruction referred to in subdivision 5 
of the opinion. Standing by itself, as an abstract proposition of law, 
the instruction is not erroneous. The error consists in applying it 
to a case wherein, apart from the intent, the act is colorless ; color 
being thereby imparted, not to the intent by the color of the act, as 
the law implies, but to the act itself by the color borrowed for thé 
intent. In cases like this where the act itself is, apart from the in- 
tent, colorless, the color of the intent must be proven as any other 
élément of criminality is proven. The instruction as given (bear- 
ing in mind the case to which it was applied), though correct as an 
abstract proposition of law, tended to confuse the jury upon what, 
in this case, was the burden on the government, and thereby, in our 
judgment, prejudiced the plaintiff in error. 



EADIE et al. v. CHAlIBERS.t 

(Circuit Court of Appeals, Ninth Circuit. July 6, 1909.) 

No. 1,595. 

1,. Deeds (I 47*) — Requisites and Validity— Attestation. 

The requirement of Clv. Code Alaska, § 82, that deeds of lands or any 
Interest in lands executed within the district shall be executed In the 
présence of two witnesses, who shall subscribe the same as such, does not 
make such attestation neeessary to the validity of the deed as between the 
parties, but is a formality neeessary to entitle the deed to record. 

[Ed. Note. — For other cases, eee Deeds, Cent. IMg. § 104; Dec. Dig. § 
47.*] 

2. Altebation or Instbuments (§ 12*) — Deeds— Altération bt Consent of 
Parties. 

A deed is not reridered Invalld by an altération made by consent of the 
parties reducing the interest conveyed from three-foUrths to one-half of 
the ^operty. 

[Ed. Note. — For other cases, see Altération of Instruments, Cent. Dig. 
} 89; bec. Dig. § 12.*] 

8. Mines and Minebals (S 56*) — Nature of Mining Lease— Alaska Statutb 
— "Real Peopeety"— "Convetance." 

Under Clv. Code Ala.s4va, § 181, whlch deflnes "real property" as In- 
cluding "ail lands, tenements and hereditaments and rights thereto, and 
ail interests therein, whether in fee simple or for the life of another," a 
lease of a mining claim for years conveys a chattel interest only and not 
an interest in the land, and is not a "conveyance," within the meaning of 
section 98, the recording of which will protect the lessee against a prier 

•For othar eue! «e» same topic & i numbeb in Dec. & Am. Diga. 1907 to data, & Aep'r Iiiâ«ze« 
t Keliearlng denied October 4, 1909, 
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onreoorâed deed ; nor is such lessee an Innocent purchaser In good faith 
for a valuable considération witbin such section, where He is to work 
the sattie and pay the lessor a royalty. 

[Ed. Note.— For other cases, see Mines and Minerais, Cent. Dig. § 1G6; 
Dec. Dig. § 50.* 

Por other définitions, see Words and Phrases, vol. 2, pp. 1575-15S4; 
vol. 8, p.^7619; vol. 7, pp. 5039-5951; vol. 8, pp. 7778, 7779.] 

Itoss, Circuit Judge, dissenting. 

In Error to the District Court of tlie United States for the Second 
Division of the Disrtrict of Alaska. 

The défendant In error brought ejectment against the plaîntiffs in error 
to reeover the possession of a one-half interest in the Bon Voyage mining 
location, In the Cape Nome recordlng district In Alaska, and to reeover dam- 
ages for the wrongful détention thereof. To prove hls title the défendant 
lu error introduced in évidence a deed to hlm from Whlttren, the original 
loeator of the clalm. The deed vras dated Aprll 21, 1902, and upon Its face 
purported to convey an undivided one-half Interest in the Bon Voyage and 
certain other mining claltns. There viras but one witness to Its exécution, and 
he was the notary public before vyhom It was aclïnowledged. An Indoi'se- 
ment on the deed Indicated that It had been recorded In the records of deeds 
of the Nome district about four years after its exécution. It was coneeded 
that the deed on Its face appeared to bave been altered In a material part, 
to virit, in the interest conveyed. The défendant In error testlfled that on 
May 23 or 24, 1906, Whlttren, the grantor, had, vs-lth bis consent and in bis 
présence, changed the deed from a conveyance of a three-fourths interest to 
a conveyance of a one-half Interest Whlttren, on the other hand. testlfled 
that the altération was not made at the tinie so stated by the défendant In 
error, but at a date prier thereto, and that it was made by the défendant in 
error, who confessed to hlm that he had altered the description from a one- 
fourth Interest to a one-half Interest. The plaintifïs In error objected to the 
Introduction of the deed in Its altered condition ; but the objection was over- 
ruled. 

It was proven that on September 24, 1905, the plaintiff In error Whlttren 
made to the plaintiff In error Eadie a deed of an undivided one-half Interest 
in the clalm, and that the deed was properly witnessed, acknowledged, and 
recorded a year prier to the recordlng of the deed to the défendant lu error. 
The considération for the deed to Eadie was the promise of the grantee to do 
the assessment work on the clalm for the year 1904. It was further shown: 
That on June 11, 1900, Whittren and Eadie made a lease to the plaintlff In 
error Waskey of the westerl'y 220 feet of the clalm for a term of two years ; 
that thé lease had been flled for record on August 22, 1906; that Waskey 
entered Into the possession under sald lease and began to prospect and mine 
the leased property; that thereafter on June 20, 1906, Whlttren leased to 
Eadie and Waskey the remainder of the clalm for a period of two years ; 
thfit the lease thereof was recorded on August 30, 1906 ; , that Waskey and 
Eadie entered Into possession under sa id last-named lease, and began to pros- 
pect the leased property for gold, and were in the active prosecutlon of de- 
ve,lopment and opération when the action of ejectment was eommenced. The 
case was submitted to a Jury, and a verdict was retumed In favor of the 
défendant In error, finding that he was the owner of an undivided one-half 
Interest in the Bon Voyage claim, and entltled to damages against the plaîn- 
tiffs In error in the sum of $20,483. 

Ira D. Orton, Albert Fink, P. E. Fuller, O. D. Cochran, Campbell, 
Metson, Drew, Oatman & Mackenzie, and E. H. Ryan, for plaintiffs 
in error. 

,C. D. Murane, William A. Gillmore, and Albert H. ElHot, for de- 
fendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judg-es, 

*For otiier K&aeà aee aame topic & f iiumbek lu Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indaxas 
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GILBERT, Circuit Judge (after stating the facts as above). The 
principal question in the case is whether the deed from Whittren to 
the défendant in error, attested as it was by but one witness, was sufifi- 
cient to convey the title as betvveen the parties thereto. At common 
law a deed is vaUd between parties and their privies, if signed, seal- 
ed, and dehvered, and attestation is no part of its exécution. 3 Black- 
stone, Com. 307; Dole v. Thurlow, 12 Metc. (Mass.) 164; Hepburn 
V. Dubois, 13 Pet. 345, 9 L. R. A. 1111. In adopting Systems of regis- 
tration of conveyances, about one-half of the states hâve enacted stat- 
utes requiring that the exécution of deeds be attested by witnesses, 
who shall subscribe their names thereto as such. ' It is the decided 
weight of authority that the purpose of such a statute is to entitle the 
conveyance to be recorded, and that, while compliance therewith is 
essential to registration, a failure to comply does net afïect the com- 
mon-law rule that a deed signed, sealed, and delivered is good as be- 
tween the parties. The statute of Alaska, which was adopted from 
the statutes of Oregon, is not essentially différent from that which is 
in force in the states hereinafter referred to. Section 73, c. 11, of the 
Civil Code of Alaska, provides : 

"A conveyance of lands or of any estate or interest thereln may be made 
by deed signed and sealed by the person from whom the estate or interest 
is intended to pass, belng of lawful âge, or by his lawful agent or attorney, 
and acknowledged or proved and recorded as directed in tbis chapter, with- 
out any other act or ceremony whatever." 

Section 83 provides: 

"Deeds executed within the district, of lands or any Interest In lands there- 
in, shall be executed in the présence of two witnesses, who shall subscribe 
their names to the same as such." 

Section 113 is a curative statute, also adopted from the statutes of 
Oregon. It provides: 

"AU deeds to real property heretofore executed in the district which shall 
bave been signed by the grantors in due form, shall be siifficient in law to 
convey the légal title to the premlses therein described from the grantors 
to the grantees, wlthout any other exécution or acknowledgment whatever, 
and such deeds so executed shall be received in évidence in ail courts in the 
district, and be évidence of the title to the lands therein described against 
the grantors, their heirs and assigns." 

If it be argued from the language of this curative statute that it 
was the understanding of the lawmakers that an unattested deed was 
insufïicient to pass title between the parties without the aid of a cura- 
tive statute, the answer is that the defects intended to be cured by 
the statute are other and more vital than the mère omission of at- 
testing witnesses. It was the intention to make valid as between the 
parties unsealed deeds, deeds which lacked one of the essential requi- 
sites of a common-law conveyance even as between the parties. 

In adopting the Oregon statute for Alaska, there was adopted with 
it the construction placed upon it in Moore v. Thomas, 1 Or. 301, in 
which the court held that an unacknowledged, unrecorded mortgage 
was good between the parties thereto, for the principle involved is the 
same whether a deed lack acknowledgment or subscribing witnesses. 
The court, by Williams, Chief Justice, said: 
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"When said mortgages vvere sigiied, seriled, jind delivered by Tlioiiins to 
Moore, they were certaliily good at common law, and there is no reason to 
supiiose tliat the design of the registry act was to prevent the oiieration of 
a deed so made or to iirotect tlie parties tliereto as against eacli otiier ; imt 
tlie manifest and exclusive object of sucU act waS' to protect tliird pei'sous 
t'rom fraud or injury by nieans of prior secret conveyances." 

In Goodenough v. Warren, 5 Sawy. 494, Fed. Cas. No. 5,534, Jtidg-e 
■Deady, after referring to the fact that at common law a deed is valid 
between the parties though not witnessed, acknowledged, or recorded, 
inquired : 

"Does tlie statute of Oregon change tliis rule? Section 1 of the act relating 
to conveyances (Laws Or. 1854-55, p. 519) déclares that 'convej'ances of land 
or of any estate or interest thereln may be made by deed signed and sealed,' 
and although in the same section and sentence it is further provided that 
such deeds may be 'aclinowledged or proved and recorded' as therein direct- 
ed, yet it is not declared, and evidently was not Intended to make either such 
acknowledgment, proof or record any part of the exécution of such instru- 
ment. « * « But section 10 of the act aforesaid does déclare that 'deeds 
executed withln this state of lands or any interest in lands therein, shall be 
executed in the présence of two wltnesses who shall subscribe thelr names 
to the same as such,' and, while this provision may not make such attesta- 
tion an essentlal part of the exécution of the deed, yet it is probable that, 
where tCe exécution is controverted, it cannot be shoAvn If not so attested. 
It is not a part of the exécution, but the nieans by whlch it must be proven 
if necessary." 

In Brewster on Conveyances, § 251, it is said: 

"Geiierally speaklng, in those states where statutes provide that convey- 
ances shall be attested by witnesses, the requiremont is not esseutial to the 
validity of the deed as between the parties, but, like the requirement as to 
acknowledgment, Is a formallty necessary under the statute to entitle the 
deed to be recorded." 

In Wisconsin in Leinenkugel v. Kehl, 73 Wis. 238, 40 N. W. 683, 
the court reviewed its prior décisions, holding that attestation and 
acknowledgment of deeds required by the statute were but formalities 
to entitle the deed to be recorded, so as to operate as notice to subsé- 
quent purchasers, but were not essential to the transfer of the title as 
between the parties. That doctrine, the court said, was "in accord 
with the great weight of authority upon this subject." 

In Pearson V. Davis, 41 Neb. 608, 59 N. W. 885, the Suprême Court 
of Nebraska, following a line of its prior décisions, held that a deed 
to real estate executed, acknowledged, and delivered by the grantor is 
valid between the parties to it, although the same is not witnessed. 

In Howard v.. Russell, 104 Ga. 230, 30 S. E. 802, the court said : 

"While the Code of this state refjuires such paper to be attested by two 
witnesses, it does not déchire that a deed attested by but one wltness is vnid. 
The main object of the attestation by two witnesses is to comply wlth the 
refistration laws of the state." 

Of similar import are McLane v. Canales (Tex. Civ. App.) 25 S. 
W. 29; Robsion v. Gray et al. (Ky.) 97 S- W. 347; Fitzhugh v. 
Croghan, 2 J. J. Marsh. (Ky.) 429, 19 Am. Dec. 139; Stone v. Ash- 
ley, 13 N. H. 38; Hastings v. Cutler, 24 N. H. 481. 

As opposed to this construction we are referred to décisions in Con- 
necticuit, Ohio, Alabama, Michigan, and Minnesota. The Michigan 
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case which is cited is Crâne v. Reader, 21 Mich. 24, 4 Am. Rep. 430. 
In that case, in determining the validity under the territorial law of 
1820 of an unattested deed made in 1823, the court held that the ordi- 
nance of 1787 requiring the attestation of two witnesses, which was in 
substance re-enacted in 1820, was intended to supplant the common 
law of the territory of Michigan, and that since the law in force in 
that territory prior to the ordinance was the French law, under which 
deeds were required to be attested by witnesses, a deed without wit- 
nesses was void; but in Dougherty v. Randall, 3 Mich. 581, the court 
held that the statute of Michigan of 1840 requiring two subscribing 
witnesses to a deed of real estate was a provision for registration on- 
ly, and that by the common law title passes by an unwitnessed deed. 
Such has been the ruling of that court ever since. Price v. Haynes, 
37 Mich. 487; Baker v. Clark, 52 Mich. 22, 17 N. E. 225; Fulton v. 
Priddy, 123 Mich. 298, 83 N. W. 65, 81 Am. St. Rep. 201 ; Carpenter 
V. Carpenter, 126 Mich. 217, 85 N. W. 576. The Minnesota case which 
is cited is Meighen v. Strong, 6 Minn. 177 (Gil. 111), 80 Am. Dec. 
441, in which it was held that a statute which requires that a convey- 
ance shall be executed in the présence of witnesses, who shall sub- 
scribe their names thereto as such, is imperative and must be com- 
plied with to give the instrument any validity as a conveyance; but 
under the statute of Minnesota as amended in 1868 (Laws 1868, p. 
100, c. 61, § 1) which provided : 

"Deeds of liind or any interest in lands withln this state shall be executed 
in the présence of two witnesses who shall subscribe their names to the sanie 
as such" 

—the court held in Morton v. Leland, 27 Minn. 35, 6 N. W. 378, 
that, to pass title from the grantor to the grantee, nothing more was 
necessary than the exécution and delivery of the deed, and that nei- 
ther witnesses nor acknowledgment were requisite. The same was 
held in Johnson v. Sandhofif, 30 Minn. 197, 14 N. W. 889, and in Con- 
lan V. Grâce, 36 Minn. 276, 30 N. W. 880. 

In the light of the authorities, and especially the construction given 
by the Oregon courts to the Oregon statute before its adoption for 
Alaska, we find no error in the ruling of the trial court that the deed 
was sufficient to convey title from Whittren to the défendant in error. 

Error is assigned to the instruction of the court to the jury on the 
subject of altération of the deed. The court, in substance, instructed 
the jury that if they found that the deed was altered or changed by 
the consent of the parties or by the grantor Whittren, or that the 
change was made with Whittren's consent, and that the altération was 
made by reducing the amount of property conveyed, the deed was a 
good and valid conveyance, if redelivered, of an undivided one-half 
interest in the property. That the court in so instructing the jury cor- 
rectly stated the law of the case is toc clear to require discussion. If a 
three-fourths interest was vested in the grantee by the deed as orig- 
inally made, the altération could at the utmost operate no further 
than to divest him of an undivided one-fourth interest. 

Error is assigned to the instruction to the jury concerning the rights 
of the lessees Waskey and Eadie under their leases from Whittren as 
against the title of the défendant in error. The court charged the 
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jury that a lease for a term of years of a mining claîm is personal 
property under the Alaskan Code, and not a conveyance of land or 
real property such as to raise the question of priority of record be- 
tween a deed and a lease, and that under the law the question of in- 
nocent purchaser does not arise in the case. The action had been be- 
gun on October 8, 1906. The plaintiff in error Wasltey answered 
the complaint, setting forth the lease of June 11, 1906, and the lease 
of June 80, 1906, whereby the lessees were given authority to operate 
the mine at their own expense upon the payment of a royalty to the 
lessors; that possession was taken under said leases in good faith, 
for a valuable considération, without knowledge or notice of the in- 
terest of the défendant in error in said claim ; and that the lessees op- 
erated the leased property for a long period of time in good faith 
and at great expense without knowledge or notice of said interest of 
the défendant in error. The leases were for a term of two years. The 
amount of money expended thereunder by the lessees is not set forth 
in the answer. The Civil Code of Alaska (chapter 11, § 98) provides: 
"Every conveyance Of real property within the district hereinafter made, 
which shali not be flled for record as provided In this chapter, shall be void 
agaiiist any subséquent innocent purchaser, in good faith and for a valuable 
considération, of the same real property or any portion thereof, whose con- 
veyance shall be flrst duly recorded." 

There are two reasons why Waskey and Eadie cannot avail them- 
selves of the défense of innocent purchaser. In the first place, their 
leases for a term of two years were not conveyances. In several of 
the States, the term "conveyance" is defîned by statute; but there 
is no such deiinition in the laws of Alaska or in those of Oregon from 
which they were taken. At common law a "conveyance" is an in- 
strument in writing by which property or the title to property is con- 
veyed or transmitted from one person to another. 9 Cyc. 860 ; Prouty 
v. Clark et al., 73 lowa, 55, 34 N. W. 614; Brigham v. Kenyon (C. 
C.) 76 Fed. 30. Section 181, c. 18, of the Civil Code of Alaska, dé- 
clares that real prooerty "includes ail lands, tenements and heredita- 
ments and rights thereto, and ail interests therein, whether in fee 
simple or for the life of another." In construing the Oregon statute 
from which this was taken, the Suprême Court of Oregon, in Ed- 
wards V. Perkins, 7 Or. 149, held a lease of land for a term of years 
to be a chattel interest, and not an interest in the land. The court 
said : 

"The statute provides for the conveyance of land by deed, and we thinl£ 
embraces only sucli conveyances as purport to convey a freehold estate, such 
as may descend to the heirs, or is for the life of the grantee, and does not 
include leases." 

In the second place, the lessees were not purchasers for a valuable 
considération. By the terms of their leases, they were to operate the 
mine, and out of the proceeds pay a royalty to the lessor. It is true 
that they expended money in developing and in operating the leased 
property; but the évidence shows that they hâve been reimbursed by 
the product of the mine. 

We find no error for which the judgment should be reversed. 

It is therefore affirmed. 



EADIB V. CHAMBEE8. 79 

ROSS, Circuit Judge (dissenting). I dissent. Section 301 of 
chapter 32 of the Alaska Code of Civil Procédure, prescribing who 
may bring actions to recover the possession of real property, is as 

f ollows : 

"Sec. SOI. Any person who bas a légal estate In real property and a prés- 
ent right to the possession thereof, may recover such possession, with dam- 
ages for withholding the same, by an action. Such action shall be commene- 
ed agalnst the person in the actual possession of the property at the time, 
or if the property he not In the actual possession of any one, then agalnst the 
person acting as the owner thereof." Act June 6, 1900, c. 780, 31 Stat. 383. 

The présent being an action at law to recover the possession of real 
property, with damages for its withholding, it was essential to its 
maintenance for the plaintiff to establish in himself a légal estate in 
the property sued for, and a right to its possession; and so the court 
below in effect instructed the jury. 

The plaintiff attempted to do that by means of the deed 'from 
Whittren to him. The primary objection made by the défendants to 
that deed was that it was only witnessed by one person. The validity 
of the deed in that respect is, of course, to be tested by the provisions 
of the Alaska statutes. Sections 73 and 82 of the Civil Code enacted 
by Congress June 6, 1900, for that District, are as follows: 

"Sec. 73. A conveyance of lands, or of any estate or interest thereln, may 
be made by deed sigiied and sealed by the person from whom the estate or 
interest is intended to pass, being of lawful âge, or by his lawful agent or at- 
torney, and acknowledged, or proved, and recorded as directed in thls chap- 
ter, without any other act or ceremony whatever." 

"Sec. ÎÏ2. Deeds executed withln the district of lands or any interest in 
lands thereln, shall be executed in the présence of two wltnesses, who shall 
subscribe their names to the same as such ; and the persons executing such 
deeds may acknowledge the exécution thereof before any judge, clerk of the 
district court, notary publie, or comnilssioner wlthin the district, and the of- 
ficer taliing such acknowle<lgment shall indorse thereon a eertiflcate of the 
acknowledgment thereof, and the true date of making the same, under hls 
hand." 

It is contended on behalf of the défendant in error that: 

"The attesting wltnesses and acknowledgment are no part of the deed, but 
are the means by which It is prepared for record, so that it may constitute 
constructive notice." 

And such seems to hâve been the view of the trial court. 
The provisions of the act of June 6, 1900, in respect to the ac- 
knowledgment, proof , and recording of deeds, are as follows : 

"Sec. 88. No acknowledgment of any conveyance having been executed shall 
be taken by any officer unless he shall know, or hâve satisfactory évidence 
that the person making such acknowledgment is the Indivldual descrlbed in 
and who executed such conveyance. 

"Sec. 89. Proof of the exécution of any conveyance may be made before 
any offlcer authorized to take acknowledgment of deeds, and shall be made 
by a subscribing witness thereto, wno shall state his own place of résidence, 
and that he knew the person descrlbed in and who executed such conyeyance, 
and such proof shall not be taken unless the officer is personally acquainted 
with such subscribing witness or has satisfactory évidence that he is the 
same person who was a subscribing witness to such Instrument. 

"Sec. 90. When any grantor Is dead, out of the district, or refuses to ac- 
knowledge his deed, and ail the subscribing wltnesses to such deed shall also 
be dead or réside out of the district, the same may be proved before the dis- 
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trict court or any Judge thereof, by provlng the haiidwritiiig of the grautor 
and of any subscribiug witness tliereto. 

"Sec. 91. Upon tbe application of any grantee or of any person claimlng 
under him, verlfled by tbe oath of the applicaut setting fortli tliat the grantor 
is dead, out of the district, or refused to aeknowledge his deed, and that any 
wltuess to such conveyance refuses to appear and testify toucliing the exé- 
cution thereof, and that such conveyance cannot be proven wlthout his év- 
idence, any oflieer authorlzed to take the acknowledgment or proof of con- 
veyance, except a commissloner of deeds, may issue a subpœna requiring 
such wituess to appear and testify before such oflieer touching the exécution 
of such conveyance." 

"Sec. 93. Hvery oflieer who shall take the proof of any conveyance shall 
endorse his certifleate thereon, signed by himself ou the conveyance, and In 
such certifleate shall set forth the things hereinbefore requlred to be donc, 
knovvn or proved, together witb the names of the witnesses examiued before 
such offlcer, and their places of résidence and the sul)stance of the évidence 
by them given. 

"Sec. 94. Every conveyance acknowledged or proved or eertified in the 
manner hereinbefore prescribed by any of the oflicers before named, may be 
read in évidence without further proof thereof^ and shall be entitled to be 
recorded l]i the precinct In which the lauds lie." 

From the foregoing provisions of the statute in relation to the 
exécution, proof, acknowledgment, and recording of deeds in the dis- 
trict of Alaska, it is apparent, I think, that the attesting of tin two 
witnesses is an essential part of the exécution. Congress thus made 
provision for the exécution of deeds covering lands in Alaska, for 
their acknowledgment by the grantor before an officer authorized to 
take such acknowledgments, and for the proof before such. an offi- 
cer of such exécution by one or both of the two witnesses it provid- 
ed should sign ail such deeds as attesting witnesses. Perhaps one of 
the reasons for those provisions lies in the peculiar conditions exist- 
jng in the extensive région of country with which it was dealing, the 
roaming character of its people, going into it with a rush in the spring 
and coming out of it with a rush in the fall, with many practical 
difficulties while there in the way of making either acknowledgment 
or proof of such instruments; but, whatever the re.ason, the courts 
hâve no power to dispense with the requirement by Congress that 
such an instrument shall be attested by two, witnesses. If so, they 
hâve the same power to hold that there may be no attesting witness 
at ail. 

A similar case came before the Suprême Court from Ohio, one of 
the statutes of which state at the time required ail deeds of land there- 
in tOi be executed in the présence of two witnesses, who should sub- 
scribè their names thereto. The case is reported in 6 Wheat. 577, 5 
Iv. Ed. 334, under the title of Clark v. Graham, where the Suprême 
Court said: 

"The deed ôf Massie was executed In the présence of one vfitness only; 
whereas, the law of Ohio requirea ail deeds of land to be executed In the 
présence of two witnesses. It is perfectly clear that no title to the lands 
can' be acquired or passed unles.s aecording to the laws of the state in which 
they are sltuated. Tlie act of Ohio, regulating tlie conve.yance of lands, pass- 
ed on the 14th of Febniary, 3803, provides: 'That ail deeds for the convey- 
ance of lands, tenements and hereditameuts, situated, lylng and being wlthin 
this state, shall be signed and sealed by tlie grantor In the présence of two 
witnesses, who shall subseribe the said deed or conveyance, attesting the ae- 
knowledginent of the signing and sealing thereof; and if executed withln 
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IhiK state. shall be acknowledged by tlie party or iiai'ties, or proven by the 
Ktibscribiug wituesses, before a jiidge of tbe court of common pleas, or a jus- 
tice of the peace in uny couuty in this state.' Altliough tliere are no nega- 
live words in tlils claiise declariug ail deeds for the conveyance of lands ex- 
<!cuted in any other manner to be void, yet this must be necessarlly lnferre<l 
from tbe clause in the absence of ail words indicating a différent législative 
iiitent, and, in point of fact, such is understood to be tbe uniform construc- 
tioii of the act in the courts of Ohio. The deed, then, in this case not being 
executed according to tbe laws of the state, the évidence was properly re- 
jected by the Circuit Court." 

In a récent case broiight hère from Alaska (Alaska Exploration 
Company v. Northern Mining & Trading Company, 152 Fed. 145, 
81 C. C. A. 363), we held that a deed to an interest in a mining claim 
in Alaska, which was neither witnessed by two witnesses nor ac- 
knowledged as required by sections 5343, 5350, 5354, 5355 of the 
Oregon statutes (B. & C. Comp.), made applicable to Alaska by the 
act of Congress of May 17, 1884 (chapter 53, 23 Stat. 24), was not en- 
titled to record, and hence that the record thereof was not constructive 
notice to a subséquent purchaser. 

That Congress meant what it said when by section 82 of the act of 
June 6, 1900, above quoted, it required ail subséquent deeds to lands 
in Alaska to be attested by two stibscribing witnesses, is, I think, fur- 
ther manifested by sections 108, 111, and 113 of the same act, which 
are as follows : 

"Sec. 108. Ail couveyances of real property heretofore made and acknowl- 
edged, or proved in accordance with the laws of the district in force at tho 
tlme of such making and aeknowledgment of proof, shall hâve the same force 
as évidence and be reeorded In the same manner and with like efCeet as cou- 
veyances executed and acknowledged in pursuance of the provisions of this 
chapter." 

"Sec. 111. Ail defective and informai acknowledgments of deeds, powers 
of attomey, mortgages or other instruments for the conveyance of land or 
interest thereln heretofore made by any person or persons in good faith, 
whether the acknowledgments were taken by or before any clerk, deputy 
clerk or judge of any ccurt of record wlthin tbe district, or any commlssloner 
or notary public of the district, shall be and the same are hereby legallzed." 

"Sec. 113. AU deeds to real property heretofore executed in the di.strict 
which shall hâve been sigiied by the grantors in due form, shall be suflicient 
in law to convey the légal title to the premises tberein described from the 
grantors to the grantees without any other exécution or aeknowledgment 
whatever ; and such deeds so executed shall be received in évidence in ail 
courts of tbe district and be évidence of the title to the lands therein de- 
scribed agalnst the grantors, their heirs and assigna." 

Thèse are remédiai sections, and the very fact that Congress there- 
by provided that ail deeds theretofore made and acknowledged or 
proved in accordance with the laws of the district of Alaska in force 
at the time of such making and aeknowledgment or proof should be 
received in évidence notwithstanding the provisions of the act of June 
6, 1900, and that ail deeds to real property theretofore made in Alaska 
by the mère signing by the grantor, without any other exécution, 
should be deemed sufficient in law to convey the légal title to the 
premises therein described from the grantor to the grantee, and be re- 
ceived in évidence notwithstanding the provisions of the act of June 
6, 1900, makes the conclusion quite irrésistible, in my opinion, that 
its intention was that, in respect to deeds executed after the passage 
172 F.— C 
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of that act, tHose only which conformed to its provisions sHotild be 
held to be valid conveyances of the légal title to the premises tliere- 
in described, or receivable as évidence of such title. 



TOLEDO, ST. Tj. & W. R. CO. et al. v. BARTLET. 

(Circuit Court of Appeals, Slxth Circuit. July 22, 1909.) 

No. 1,918. 

1. Masteb and Sebvant (§ 137*)— Injuries to Servant— Bailboads—Opeba- 
TiON OF Cars— Warning Rule — Violation. 

Movement of a string of freight cars on a storage track, in violation of 
a. rule enacted to protect persons at work in the yard, réquirlng warniug 
to be given that the cars were about to be moved, resulting in injury to 
plalntilï, a section water boy, cocstituted négligence sufflclent to support 
a recovery therefor. 

[Ed. Note. — l'or otlier cases, see Master and Servant, Cent. Dig. §§ 269- 
278; Dec. Dig. § 137.*] 

i. Masteb and Servant (§ 280*) — Injuries to Servant— Raileoads—Contrib- 
UTOBY Négligence- Failure to Look and Listen— Question foe Jury. 

Plaintiflf, a section water boy, was Injured by the sudden movement of 
a string of freight cars coupled together on a storage track, as plaintifC 
attempted to cross the track 10 feet from the end of the last car. There- 
was a curve In the track, whlch, together wlth the train of standing cars 
thereon, and other cars on an adjacent track, obstructed the view and pre- 
vetited seelng the approaching engine and cars by which the train was 
moved. Plaintiff had also for hours prior to his Injury heard another 
engine working in ând about the place from which the engine and cars 
were brought, nor was any warning given, as required by a rule, that the 
cars were about to be moved. Held, that plaintiiï was not négligent as 
a matter of law In faillng to look and listen before attemptlng to cross 
the track. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
10S9-1132; Dec. Dig.: § 289.*] 

3. SlASTEB AND SERVANT (g 90*) —INJURIES TO SERVANT— RAILEOADS—PEESONS 

Diable. 

Where the S. Rallroad Company used a railroad yard owned by the 
T. Company under a contract with the latter, and plaintIfC, an employé of 
the ï. Company, was Injured by the movement of a train of cars on a 
storage track by an engine belonging to the S. Company, without warning, 
in violation of a rule, and the évidence was sufflcient to justlfy an in- 
ference that both companles were négligent, the T. Company was not en- 
titled to relief from liability, on the theory that it had leased the right to 
use its yards to the S. Company, and was therefore not llable for the 
latter's négligence. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. § 158 ; 
Dec. Dig. § 96.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

This was an action brought in the Circuit Court of the United States, North- 
ern District of Ohio, to recover damages for personal injuries. It was brought 
by Earl Bartley (a minor, 16 years old), through his guardian, against Toledo, 
St. Louis & Western Railroad Company and Détroit & Toledo Shore Line 
Railroad Company ; jurlsdictlon having been obtained through diverse cltl- 
zenship. The cause of action. In substance, was: That on October 19, 1905, 
under some contract not known to plaintiff, the défendants jointly used a 
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certain raiiroad yard, which was owned by the first-named Company, at a 
place known as M. O. Junction, at Toledo ; tliat plaintifï was in tlie employ 
of the first-named company as a water boy and lielper to its section foreman ; 
that it was tbe custom of the companies, before setting cars in motion, to 
give notice thereof to persons employed in the yard, which custom was well 
known to both défendants ; that plaintiff, in the performance of the services 
required of him, started across the tracks in the yard to secure water for the 
men employed upon the section ; that to do this it was necessary to cross 
varions tracks ; that, while he was attemptlng to pass over a track on which 
a number of cars were standing, plaintiflf haviug no notice and being unable 
to see that the cars -were about to be set In motion, the défendants wrongfully, 
carelessly, and negligently caused a locomotive with cars attached to be back- 
ed upon the track upon which thèse cars were standing, and to strike them 
with such force and violence as to drive them against plaintifC and cause four 
of the cars and part of the fifth to pass over him, to his serions injury ; and 
that plaintiff was without fault. 

The défendants flled separate answers, which were similar in ail respects, 
except that the Toledo, St. Louis & Western admitted owning and operatiug 
the raiiroad yard, and that plaintiff was in its employ. Both companies de- 
nied négligence on their part and charged contributory négligence against 
plaintiff. 

The cause was tried to court and jury, and resulted In a verdict for plain- 
tiff. Motions for new trial were overruled, and judgment was entered upon 
the verdict. Both companies are prosecuting error in this court, with bill of 
exceptions containing the évidence and proceedings. 

Charles A. Schmettau, for plaintiffs in error. 
Charles A. Thatcher, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
There are five leading complaints of error. They relate, first, to the 
alleged custom or rule of the yard to give notice before commencing 
any movement of cars; and, second, to the court's refusai: (1) to 
direct verdict for both défendants; (2) either to grant spécial instruc- 
tions stating, or in the gênerai charge to state, that plaintifï was bound 
to look and listen before attempting to cross the track; (3) to grant 
certain spécial charges touching plaintiff's inf ancy ; and (4) on its 
separate motion to direct verdict for the Toledo, St. Louis & Western 
on the ground that the only négligence shown was that of its code- 
fendant. 

The errors alleged will be better understood through brief descrip- 
tion of the tracks of the yard and the location and use made of the 
track upon which the injury occurred, with an explanation as to the 
standing cars and the line of approach thereto by plaintifï and the 
line along which the moving engine and cars were driven, as thèse 
matters are disclosed by the évidence. 

At the time of the accident there were 14 yard tracks south of the 
main line and 4 tracks north of it. Thèse tracks ran approximately 
northeast and southwest. The tracks south of the main line were 
numbered from 1 to 14, commencing at the main track. The lead track, 
from which the yard tracks extended southwesterly, was located at the 
northerly end of the yard and curved north wardly. Tracks 13 and 13 
were used mostly, if not entirely, for storage purposes and doubling 
in of trains. Cars containing grain were îrequently stored on thèse 
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two tracks, and the grain was there inspected. The accident occurred 
on track 12, and at that time there were 18 refrigerator and furniture 
cars standing upon it. The distance between the point where plaintiff 
attempted to cross track 12, and the point in the lead track from which 
the moving engine and cars were brought upon track 13 is not cer- 
tain, but must hâve been close to 1,000 feet. The cars of the stand- 
ing train were connected by automatic couplers, and, according to tlie 
évidence, could be set in motion as a unit if struck by a moving train. 

Plaintiff started from a point northeast of thèse standing cars, and, 
going in a southwesterly direction, crossed the yard tracks until he 
reached the standing train one car length from its southwest end. He 
stopped to read an advertisement on a car, and then walked to a point 
10 feet beyond the end last mentioned of the standing train, when he 
attempted to cross the track and was injured. Shortly before plaintiff 
reached this point, a train belonging to the Shore Line Company had 
been divided by placing a portion of the cars on track No. 1, and the 
rest with the engine in rear were then moved to track 12, and were 
driven thence against the end of the standing train opposite to the end 
near which plaintiff was crossing the track. The standing train was 
struck with such force that four cars and a portion of the fifth were 
driven over plaintiff. This train had been kej in that place, and 
plaintiff had seen it there throughout his employment, a period of nine 
days. 

Under the is,sue as to a custom, rather a rule, to notify persons em- 
ployed in the yard before moving cars once placed and left upon a yard 
track, there was conflict of testimony; some witnesses testifying that 
it originated in a purpose to protect ail persons engaged or having 
business in the yard, and others that its object was to protect persons 
inspecting grain on cars stored on the track and persons working upon 
the cars themselves. But there was no conflict over the acts donc un- 
der the rule, in this, that whenever a road engine and cars, as hère, 
were taken upon a yard track on which there were standing cars, a 
man was sent to the f urther end of the standing cars to give warning. 
The court,, in its charge, stated the claims of the parties respectively 
in regard to the rule, also that proofs had been offered by plaintiff in 
support of his claim, as well as by défendants in support of their claim. 
The court instructed the jury, in substance, that, if the claim of de- 
fendants were true, then that no négligence had been proved against 
them, and that plaintiff could not recover, but, on the other hand, 
stating: 

"So, ♦ * ♦ tlio ili'st question Is: Wliat wns the rule or custom? And 
if the plaintiff, b.y a liropomlernuce of the proof, * * * lias inado it ap- 
pear that the rule or cnstoni iu tliat yard was as I liave last stated it, that it 
was that a luan shouUl be sent down there for the purpose of warnins any- 
body who nught be on or near tlie track to prevent his beiug run over by tlie 
cars, then the ijlaintiff would bave a right to recover iu this case, uuless ho 
luniself, as I shall detiue it to you, was not exercislug ordinury care for his 
own safety." 

In view of such submission and of the verdict, the issue of fact in 
this respect must be treated as determined in favor of the plaintiff. It 
was not claimed by the défendants that any notice or warning had 
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been given that the cars were about to be set in motion, and no such 
warning or notice was in fact given. The clear resuit of this was to 
find that both défendants were négligent. 

New, as to contributory négligence. Plaintiff testified that he did not 
look or listen for approaching cars when crossing the track, and this 
failure is claimed to be fatal to his right of recovery. Was the gênerai 
rule to look and listen the only one by which plaintiff's conduct could 
be rightly tested ? 

There was testimony, including that of plaintifï, tending to show that 
to hâve looked or listened would hâve been futile. It appears that there 
was a curve in track No. 12, which, together with the train of stand- 
ing cars thereon, and other cars on an adjacent track, obstructed the 
view and prevented seeing the approaching engine and cars ; also, that 
plaintifï had for hours heard another engine working in and about the 
place from which the engine and cars mentioned were brought. With 
this obstructed view and the confusion of distant noises necessarily 
arising from the two engines, plaintifï, in the absence of warning or 
knowledge that any movement of the train of standing cars was in- 
tended, undertook to cross, not at the immédiate end of the train, but 
at a point 10 feet away from it. 

Despite the failure to look and listen; it will not do to say that plain- 
tiff did not exercise any care and caution. It is plain enough that he 
would hâve crossed in safety if the train of standing cars had not been 
struck with extraordinary force and violence. There is no conflict in 
the testimony that the stroke was so sudden and unexpected that he 
had not time to escape. The évidence shows that, owing to the Con- 
necting automatic couplers, the effect of the stroke delivered at the 
further end of the train of sta,nding cars was immediately communi- 
cated to the end which struck plaintifï. There is évidence, too, that 
the stroke was so great as to injure one or more of the cars. 

Does such a case présent a mère question of law, to be determined by 
the court? Or should it be governed, rather, by the class ot décisions 
declaring, under the peculiar circumstances involved, that the conduct 
of the injured party présents a question of fact for submission to the 
jury? 

In Cincinnati, N. O. & T. P. Ry. Co. v. Farra, 66 Fed. 496, 499, 13 
C. C. A. 602, 605, this court had occasion to consider circumstances 
which would and would not présent a question only of law touching 
the conduct of a person attempting to pass over a public railroad cross- 
ing, without looking and listening. Judge Lurton said : 

"The only question arising upon ttie errors assigned Is as to the contribu- 
tory négligence of the défendant in error. Were the circumstances so clear, 
and the inference of law so plain, that the court should hâve instructed for 
the plaintiff In error? That the défendant in error did not stop for the pur- 
pose of looking and listening was an admitted fact. If the omission of that 
précaution was négligence per se, then the Instructions asked for at the con- 
clusion of the évidence should hâve been granted. To hâve given the instruc- 
tion in the language of the request would hâve been équivalent to an instruc- 
tion for the plaintiff in error, for there was no dispute as to the fact that Mrs. 
Farra's view of the track was obscured from a point 400 feet back on the 
road until her horse was upon the track, aud in danger from a passing train. 
The request to charge as to the duty of stopping was rested upon the single 
fact that the view was obstructed." 
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After commenting upon Railway Co. v. Ives, 144 U. S. 408, 500, 12 
Sup. et. 679, 36 L. Ed. 485, the learned judge further said (66 Fed. 
500, 13 C, C. A. 606) : 

"It is true that In the Ives Case it did appear that the deceased had stop- 
ped some 80 feet before reachlng the track, 'presumably to listen' ; but it was 
also shown that from that place he had no view of the railroad, and could 
not get a vlew, until he was wlthin 15 or 20 feet of the track. He did not 
therefore àvail himseîf of an opportunity to stop and look and listen at the 
only place near the crossing, familiar to hiin, whlch was available for obser- 
vation." 

Again (66 Fed. 501, 13 C. C. A. 606) : 

"Neither are we prepared to say that the duty of stopping Is imperatlve in 
ail cases vvhere the track is obseured. There may be circumstances, as in the 
Ives Case and In the case at bar, where the duty Is debatable, and proper for 
the considération of the jury. Mrs. Parra's case presented qulte as many 
circumstances calculâted to modify the duty of stopping as were presented 
In the Ives Case, and we think should be controlled by that case." 

That décision was considered agairi and approved by this court in 
Erie R. R. Co. v. Weinstein (C. C. A.) 166 Fed. 271, 373. 

In McGhee v. White, 66 Fed. 503, 504, 13 C. C. A. 608, 610, Judge 
Taft announcing the opinion, the décisions in the Ives and Farra Cases 
were followed. That was an action of White, as administrator, against 
McGhee and Fink, receivers of a railway company, to recover damages 
for causing the death of one Kennedy. One circumstance requiring 
the case to be submitted to the jury was an obstructed view of ap- 
proaching trains, and the other was the proximity of a second train 
following the first train and behind which Kennedy attempted to pass 
over the track. The learned judge said : 

Il * * * ijjjg évidence quite clearly establlshes that Green Kennedy could 
not see the engine coniing east' until he vs'as withln 20 feet of the track, and 
until the engine was wlthin 120 feet of the crossing." 

Again (66 Fed. 505, 13 C. C. A. 611): 

"Kennedy might therefore reasonably présume that, In the 40 yards he had 
to go to reach the track, another traiu would not pass the crossing. At least, 
thls circumstance prevents us from holding as a matter of law that his f ailure 
to look was contrlbutory négligence. It required the submission of the Issue 
to the jury." 

Baltimore & Ohio Railroad Co. v. Griffith, 159 U. S. 603, 16 Sup. Ct. 
105, 40 Iv. Ed. 374, was another case of an obstructed view from the ap- 
proach to a highway crossing, in which it was claimed that on the un- 
disputed évidence the défendant in error was in law guilty of contrlb- 
utory négligence, and, consequently, that the refusai to direct a ver- 
dict was error. The décision in the Ives Case was followed. 

In Northern Pacific Railroad v. Freeman, 174 U. S. 379, 384, 19 
Sup. Ct. 763, 765, 43 h. Ed. 1014, a majority of the court held that 
the intestate of plaintiff below was as matter of law guilty of contrlb- 
utory négligence in approaching a railroad through a deep descending 
eut, where the track was not visible to one driving until he had reached 
a point about 40 feet from it; but in the course of the opinion the rule 
theretofore established in that court touching obstructions or peculiar 
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circumstances calculated to confuse or mislead was recognized. Mr, 
Justice 3rown said : 

"The cases in this court relled upon by the plaintlffs are ail readily dlsr 
tlnguishable, either by reason of the proximlty of obstructions interferlng 
witb the View of approaching trains, confusion caused by trains approaching 
fiimultaneously from opposite directions, or other peculiar Circumstances tend- 
Ing to mislead the Injured party as to the existence of danger in crosslng the 
track." 

See, also, Bonnell v. Del., Lack. & West. R. R. Co., 39 N. J. Law, 
189, 193; French v. Taunton Branch R. R., 116 Mass. 537, 540; 
Phillips V. Milwaukee & N. R. Co., 77 Wis. 349, 353, 46 N. W. 543, 
9 L. R. A. 521 ; York v. Railroad Co., 84 Me. 117, 124, 24 Atl. 790, 
18 L. R. A. 60. 

It is true that the foregoing décisions relate to railway crossings 
of highways and to the duties of travelers on the highways in the cir- 
cumstances there pointed out ; but when it is sought, in the présence of 
the custom proved hère, to apply the familiar and settled rule to look 
and listen under conditions not interfering with a useful exercise of 
those sensés, there is no reason why there may not be exceptions to 
the rule in railroad yards any more than at railroad crossings. Indeed, 
Mr. Justice Brewer, in the Elliott Case (150 U. S. 245, 248, 14 Sup. 
•Ct. 85, 86, 37 L. Ed. 1068), seemed to regard the duty of the traveler 
on the highway as similar to that of a railroad employé ; for, in speak- 
ing of Elliott as an experienced railroad man, who "with nothing to 
obstruct bis vision," started across the track with cars approaching 
within 25 or 30 feet of him, the learned justice said: 

"But one explanatlon of hls conduct Is possible, and that Is that he went 
upon the track without looking to see whether any train was coming. Such 
omission has been again and again, both as to travelers on the highway and 
employés on the road, afflrmed to be négligence." 

We do not overlook Aerkfetz v. Humphreys, 145 U. S. 418, 13 Sup. 
Ct. 835, 36 L. Ed. 758, in which the opinion was announced by the 
same learned justice. It was there said that the measure of duty to the 
plaintiflF was not the same as it was to a passenger or stranger; but 
this is consistent with what was said in the Elliott Case, as just pointed 
out. This is made clear by the point recognized in Aerkfetz v. Humph- 
reys, as well as in the Elliott Case, that one reason for holding the in- 
jured person guilty of contributory négligence was that there was 
nothing to obstruct the view. As said by Mr. Justice Brewer in the 
Aerkfetz Case (145 U. S. 419, 12 Sup. Ct. 836, 36 E. Ed. 758) : 

"The tracks were in a direct Une east and west, with nothing to obstruct 
the View in either direction. * • ♦ The cars were moved at a slow rate 
of speed, not greater than that which was customary, and that which was 
necessary in the making up of trains. For a quarter of a mile east of him 
there was no obstruction, and by ordlnary attention he could hâve observed 
the approaching cars." 

In Nelson v. N. O. & N. E. R. Co., 100 Fed. 731, 40 C. C. A., 673, 
plaintiflf's intestate had been in the employ of the railroad comp.-iny and 
engaged in mixing mortar and carrying it to a new dépôt, which re- 
quired him to cross the main track of the road in going to the build- 
ing, and while so doing he was killed by a passing train. Référence 
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was màde to Railroad Co. v. Freeman, supra, and after quoting the 
portion set eut in this opinion from Justice Brown's décision, Judge 
Shelby said (100 Fed. 737, 40 C. C. A. 679) : 

"Thls case iiidleates distiiictly tliat, where there are obstructions intorfer- 
ing with the view of apiiroachlng trains, or other peeuliar cir('imistaiiceM teiul- 
ing to mislèad tlie iiijured party, tlie question of coutributory négligence would 
at least be one for tlu^ jury." 

Railroad Co. v. Margrat, 51 Ohio St. 130, 139, 37 N.E. 11, 12, in- 
volved the case of a brakeman, Margrat, who was directed to assist in 
coupling cars, and while on the main track was run down by a loco- 
motive coming behind him. It was claimed that he should either hâve 
kept off the track or maintained a lookout for locomotives and cars. 
Although the syllabus (which under rule of that court is agreed up- 
on by ail the concurring judges) is silent upon the subject of duty tO' 
look and listen, in the course of the opinion Judge Bradbury said : 

"We are not disposed to ignore or doubt the rule that, under ordinary cir- 
cumstances, one who goes upon a railroad track should be held to the duty 
of using his sensés of sight and hearing, and, If Injured by reason of faillng 
to do so, must ablde the conséquences ; but thls rule is not to be extended so 
as to deny, in ail cases, relief to one who may be injured on accourit of sucli 
failure. Conditions may exist which will excuse him." 

In view, then, of the peeuliar circumstances of the présent case, we 
are of opinion that plaintifï's failure to look and listen while approach- 
ing and attempting to cross the track ought not as matter of law to 
defeat his action. The défendants had voluntarily adopted a rule, called 
a "custom," for the protection of plaintifif, among others, which, if 
observed, would hâve prevented the in jury. Plaintift' knew of this rule. 
The défendants chose to usé tracks with curves, which, when occupied 
by cars, obstructed the view of angines with cars starting at the lead 
track and running toward the portion of the yard that plaintiff in 
discharge of duty was crossing. The cars had been standing on one 
of the two storage tracks without being moved during the period'of 
plaintiff's employment. Whàt would a reasonably prudent person of 
f ull âge hâve anticipated, or what would such a person hâve donc in 
attempting to pass over the track under such circumstances? Would 
looking and listening hâve availed anything? Would such a person 
hâve chosen a point more than 10 feet, as plaintiiï selected, beyond the 
end of such standing cars to cross the track? If such a person had 
thought at ail of the possible movement of the cars, or of their move- 
ment in violation of the rule, could lie bave rationally expected that this 
train of 18 cars would hâve been struck with such violence as to injure 
some of the cars, and project them in an instant four or five car 
lengths ? 

As it seems to Us, enough bas been said to show that the case fails 
well within the rule so often expressed, and as stated by Mr. Justice 
White in Warner v. Baltimore & Ohio Railroad Co., 168 U. S. 339, 
348, 18 Sup. et. 68, 71, 42 h. Ed. 239 : 

"When a given state of facts Is such that reasonable men may falrly dlfîer 
upon the question as to whether there was négligence or not. the détermina- 
tion of the matter is for the ,1ury." Hackfeld & Co. v. United States, 197 U. 
S. 447, 25 Sup. et. 4ÔC, 49 L. Ed. 826. 
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Therefore the joint motion of défendants for a direcled verdict was 
properly overruled. In the forms of the spécial instructions asked, de- 
fendants failed for the most part to make due allowance for the spé- 
cial circumstances and conditions under which plaintifï attempted to 
■cross the track. This was especially so touching the gênerai rule to 
look and listen. We think, however, that the court substantially com- 
plied with the requests of défendants in respect to any duty of plain- 
tifï to look and listen, when it instructed the jury in effect that show- 
ing the existence of a rule to give warning before causing cars to be 
put in motion would not of itself excuse plaintiff's failure "to look at 
ail" or to "concern" himself as to whether the last car would be moved. 
This instruction is to be considered in connection with the whole charge 
and with the conditions which manifestly interfered with the view 
and the hearing of plaintifï, and also with the undisputed fact that 
he chose a point for crossing 10 feet from the last car. 

The claim that the jury should hâve been instructed as matter of law 
that plaintiiï's responsibility was the same as that of an adult need 
not be considered. The spécial instructions asked did not, we think, 
présent the question, and we do not discover that exception was taken 
to the gênerai charge so far as it may be said to relate to plaintifï's in- 
fancy. Moreover, this court recently decided adversely to counsel's 
•claim. Erie R. R. Co. v. Weinstein, supra. 

The separate motion made by the Toledo, St. Louis & Western 
Railroad for a directed verdict was based on the ground "that the only 
négligence shown was that of Détroit & Toledo Sliore Line Company." 
In support of this motion, counsel contend that the relation between 
the companies was that of lessor and lessee. Citation is thereupon 
made of the décisions which hold that a lessor company is not re- 
sponsible to one of its own employés, for injuries sufïered through the 
exclusive négligence of its lessee. The question argued under thèse 
citations does not arise. As pointed ont in the statement, the précise 
relation between the two railroad companies is not set ovit in the plead- 
ings ; and, furthermore, it is not shown by the évidence. The dé- 
cisive feature. however, is that it is a mistake to say that only the 
Shore Line Company was négligent. In addition to the inference 
of concurring négligence in défendant companies arising from the ver- 
dict, we think the évidence warranted the court in refusing to hold 
as a conclusion of law that the Shore Line Company alone was négli- 
gent. 

We hâve considered ail the assignments of error, and we are con- 
vinced that no prejudicial error occurred in the court below. 

The assignments must be overruled. and the judgment affirmed. 
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LOT V. ALSTON et al. 

ALSTON V. LOY. 

(Circuit Court of Appeals, Eighth Circuit. July 12, 1909.) 

Nos. 2,972, 3,005. 

1. Mines and Minekals (J§ 97, 100*) — Mining Pabtnekships— How Formed 

— Convetance by One Pabtker Does Not Dissolve. 

Mining partnerships may be formed (1) by the customary agi'eement 
of partnership, or (2) by the opération of a mine by some of the joint 
owners with the consent or acquiescence of the other joint owners. 

The conveyanoe by one joint owner of his Interest In the mine to a 
étranger does not dissolve the partnership In its opération ; but the gran- 
tee tieeomes a partner in the place of the grantor, who ceases to be a 
member of the pai*tnershlp. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. §§ 222- 
225; Dec. Dlg. §§ 97, 100.* 

Mining partnerships, see note to G. V. B. Min. Co. v. First Nat. Bank 
of Halley, 35 O. O. A. 515.] 

2. Partnership (§ 87*) — Wbonoftjl Exclusion of Majok Ownee from Part- 

nership BY Agreement Bars Enfoecement of Contribution fob Sub- 
séquent LOSSES. 

A p.irtner, who. In violation of a stipulation of a partnership agreement 
to the effeet that the owner of the major Interest should superlntend and 
control the conduet of its business, excludes him therefrom, and there- 
after incurs losses by bis own management of the partnership business, 
may not reeover any share of them from the excluded owner. 

[Ed. Note. — For other cases, see Partnership, Cent. Dlg. § 135; Dec. 
Dig. § 87.*] 

3. Courts (§ 264*) — Fédéral Courts— Dépendent Bill— Neitheb Diveksity 

OF CiTKENSHIP NOR FEDERAL QUESTION RbQUISITE TO JURISDICTION. 

A bill In equlty dépendent upon a former action, of which the fédéral 
court had jurisdiction, may be nialntalned in a national court, lu the ab- 
sence of dlverslty cf citizenship and of a fédéral question: (1) To aid, 
enjoin, or regulate the original suit; (2) to restraln, avoid, explaln, or 
enforce the judgment or decree therein ; or (3) to enforce or obtaln an 
adjudication of liens upon or clalms to property in the custody of the 
court in the original suit 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 801; Dec. Dig. § 
264.*] 

4. Estoppel (§ 68*) — Inconsistent Positions— Recovery of Damages fob 

Making Note Estops from Defeating its Collection. 

One who bas recovered damages on the ground that be has been Induc- 
ed by fraud to make himself llable to pay a promissory note is estopped 
from successfuUy Invoklng the maxim, "He who cornes into equlty must 
corne with clean hands," to defeat the subséquent collection of the note 
In equlty. 

[Ed. Note. — For other cases, see Estoppel, Dec. Dig. § 6S.*] 

5. Judgment (§■ 883*) — Offsettinq Judgments— Equity Has Jurisdiction — 

Kemedy AT Law Inadéquate — A Judgment Debtor Nonkesident. 

Courts of equity bave original jurisdiction to offset judgments between 
the same parties. 

Where one of the judgment debtors is a nonresident without leviable 
property in the jurisdiction, the remedy at lav\' is not as pron)pt, eflicient, 
and adéquate as a decree of offset In equity. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. | 88.5.*] 

•For other cases see same topio & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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6. Appeai, and EJr-rob (§ 934*) — Récital in Deceke or Agbeement of Parties 

Pbestjmablt Tbue. 

A chaucellor's récital In a decree that by agreement of parties in open 
court a certain relief was adjudged Is presumptively correct, and, lu th.e 
absence of any évidence to Jlie contrary, It must prevall. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. DIg. § 934.*] 

7. Execution (§ 156*) — Costs of Lawful Levt Dueing Stat Patablb bt 

JUDGMENT DeBTOB. 

Where the enforeement of a levy npon property Is stayed until the final 
hearing of a suit In equlty whlle the security of the levy is preserved, and 
at the final hearing it is found that the judgment debtor must pay some 
part of the amount unpaid on the judgment, that debtor is liable for the 
costs of guarding and holding the property levied upon during the stay. 

[Eld. Note. — For other casea, see Execution, Dec. Dig. § 150.*] 

8. AprEAL and Ebeoe (§ 461*)— Kelease of Levy Beeoee Payment of Judg- 

ment, Eheob. 

An order of the court, made after an appeal from such a decree, and 
before the détermination of the case on the appeal, to the effect that the 
levy be released, is error, because the bond on appeal was not condltioned 
to pay the judgment in case the appeal failed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2235- 
2238; Dec. Dig. § 461.*] 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Wes- 
tern District of Missouri. 

H. H. Bloss and John T. Harding, for D. B. I.oy. 
Ralph E. Scofield (John h. McNatt, on the briefs), for W. W. 
Alston and E. R. Durham, U. S. Marshal. 

Before SANBORN and VAN DEVANTËR, Circuit Judges, and 
POLLOCK, District Judge. 

SANBORN, Circuit Judge. On June 29, 1906, W. W. Alston re- 
covered a judgment in the court below for $G,500 and costs against 
D. B. Loy and L. A. Tooker, on account of fraudulent représenta- 
tions, which induced him to buy three-ninths of a mining lease in 
January and two-ninths of the same mining lease in April, 1905. He 
purchased the two-nint!#s of Loy, who was the cashier of the Miners' 
& Merchants' Bank of Aurora, and at the time of that purchase he 
and Tooker gave their note to that bank for $3,6C7, the proceeds 
of which were used either to pay for the interest purchased in the 
mine or for an interest purchased in a mill and mining plant, or for 
both. Tooker et al. v. Alston, 86 C. C. A. 425, 428, 159 Fed. 599, 
602, 16 L. R. A. (N. S.) 818. 

On December 8, 1906, the bank recovered a judgment against 
Alston in the circuit court of Jasper county in the state of Missouri, 
for $1,595.85, on account of the balance due on this note. In March, 
1907, this judgment was assigned to Loy, and on April 28, 1908, 
there remained $817.75 and some interest owing upon this judgment. 
On that day Loy exhibited his bill in this court, in which he al- 
leged that Alston owed him $3,034.45 on account of a partnership 
transaction between them and $835.35 on account of the bank judg- 
ment, that he had tendered and offered to pay to Alston the différence 

*For other oaaea see same topic & i numbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexas 
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between the aggregate of thèse aniounts and the amount of Alston's 
judgment against him, that Alston was not a résident of the state 
of Missouri and was insolvent, and he prayed that the amount which 
Alston owed him might be credited upon Alston's judgment against 
him in the court below, and that Alston might be enjoined from en- 
forcing that judgment. Upon the payment by Loy of $3,300, the dif- 
férence between the aggregate amount of Alston's alleged indebted- 
ness to him and the amount due on the judgment against Loy, the 
court below issued a temporary injunction against the collection of 
the remainder of Alston's judgment, and the suit then proceeded to 
final hearing, whereupon the court rendered a decree to the effect 
that Alston owed Loy nothing on account of the alleged partnership, 
that the $817.75 unpaid on the bank judgment be credited upon the 
judgment against Loy, that by agreement of the parties in open court 
Alston should make no further claim against the bank or its sureties 
on account of a certain attachment, and that Alston should pay the 
costs and expenses which had accrued upon a levy of an exécution 
which he had caused to be made under his judgment against Loy. 
From this decree both parties bave appealed, Loy because the court 
failed to allow him the amount which he claimed on account of the al- 
leged partnership, and Alston because the court compelled him to 
crédit Loy with the amount owing upon the bank judgment, deprived 
him of the costs accrued on his exécution, and by an order made after 
the decree released his levy thereunder. 

The claim of Loy is that he, Alston, /and L. A. Tooker were partners 
operating the mining lease, five-ninths of whicli he and Tooker had 
induced Alston by fraud to buy, from January, 1905, until March, 
1907, that this opération resulted in a loss of $1,184.06, which he paid^ 
and that Alston owes him five-ninths of this amount, or $2,324. 

A mining partnership dififers in some respects from the ordinary 
commercial partnership. It may be formed, continued, and dissolved 
in either of two methods, (1) by the usual partnership agreement, 
or (3) by the joint ownership of undivided parts in a mine or lease, 
and by the opération of a mine or lease by some of the joint owners 
with the consent or acquiescence of the other joint owners. A com- 
mercial partnership is dissolved when one of the partners disposes of 
his interest, but a mining partnership, which results from the opération 
of a mine by some of the joint owners with the consent of the others, 
is not dissolved by the conveyance by one of thèse owners of his inter- 
est in the mine or the lease to a stranger; but the grantor then ceases 
to be a member of the copartnership, and the stranger becomes a part- 
ner in his place. The delectus personse which is an essential élément 
of an ordinary partnership is not an indispensable attribute of a min- 
ing partnership. Bissel v. Foss, 114 U. S. 2.52, 201, 5 Sup. Ct. 851, 
29 L. Ed. 126 ; Snyder on Mines, §§ 1575, 1581 ; Taylor v. Castle, 
42 Cal. 307, 370; Nisbet v. Nash, 52 Cal. 540; Charles v. Eshleman, 
5 Colo. 107, 111. 

The entire loss in the conduct of the partnership hère in question 
occurred between January, 1906, and March 11, 1907, and Loy insists 
that he and Alston were then partners, both by virtue of his ownership 
of two-ninths of the mine during that time and also by virtue of an 
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agreement of partnership between them. Was Loy a partner of Al- 
ston by virtue of his owuership of two-ninths of the mine during this 
time? Loy, Tooker, and Reed each owned three-ninths of the mining 
lease in January, 1905. They sold and Reed conveyed his three-ninths 
of this lease to Alston during that month. On April 13, 1905, Loy con- 
veyed two-ninths of the lease to Alston and one-ninth of it to Tooker 
by the same writing, so that he parted with his eutire interest by a 
single conveyance. On May 4, 1905, Tooker conveyed his four-ninths 
to his son Harry Tooker, and on December 11, 1905, Loy conveyed 
two-ninths of this lease to one Olney. Thèse conveyances were ail 
in writing and properly executed, and there are no other conveyances 
of any interest in the mine' in évidence. The necessary resuit is that 
Loy parted with his entire interest in the lease in April, 1905. He then 
ceased to be a partner by virtue of any ownership in the lease, and 
Tooker and Alston became the sole owners and partners, and he never 
thereafter acquired any title whatever to any interest in the lease or 
in the mine. It is true, as counsel déclare, that Loy and Tooker testi- 
fied that there was an understanding that Loy should hâve Tooker's 
interest until the latter paid for it, and that he never did so. It is also 
true that Loy and the Tookers testified that Harry Tooker turned back 
to L. A. Tooker, and the latter turned back to Loy, two-ninths, or 
sorae other indefinite interest, in the lease after the conveyances to 
them had been made; but this testimony was the only évidence that 
Loy ever had any right or title to an interest in the lease after April 
13, 1905, and it is clearly insufficient to overcome thèse indisputable 
facts : The recorded title was in others ever after April 13, 1905. 
Loy and Tooker induced Alston to purchase of Loy the two-ninths 
which he bought on that day by the représentation that Tooker was 
buying Loy's other one-ninth and that the conveyance which Loy then 
gave to them eliminated him from the partnership and gave Alston 
the ownership of a majority interest in and the control of the lease, 
and Loy is estopped by that représentation from denying that thèse 
were the facts. The understandings and paroi agreements of Loy 
and the Tookers relating to reconveyances of interests in the lease 
were inefïective and are negligible because no interest therein could 
"be assigned, granted or surrendered unless it be by deed or note in 
writing." Rev. St. Mo. 1899, § 3415 (Ann. St. 1906, p. 1949). And 
if Loy ever had obtained two-ninths from the Tookers after he convey- 
ed away ail his interest in April, 1905, he conveyed that two-ninths to 
Olney in December of that year, and the loss in the opération of the 
mine did not occur until after January, 1906. Loy was not therefore 
a partner of Alston by virtue of any joint ownership with him in the 
lease during the time when the loss occurred. 

Was Loy a partner of Alston by virtue of any agreement of part- 
nership? In April or May, 1905, at or soon after the time when Loy 
conveyed ail his interest in the mine to Alston and Tooker, the latter 
agreed, and Loy knew of this agreement at the time, that Alston, who 
thereby acquired a major interest in the lease, should control, and his 
brother, N. F. Alston, should superintend ail the mining opérations 
under it. Pursuant to this agreement, N. F. Alston did superintend 
the working of the mine from that time until about the Ist of January, 
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1906. He deposited the moneys which lie derived from the mine in 
the bank of which Loy was the cashier. By January, 1906, he had de- 
rived a profit of $8,388.50 from the opération of the mine, and he had 
a larger amount on deposit to his crédit in the bank out of which he 
had been in the habit of drawing money by his checks to pay his 
laborers and the other expenses of opération. Thereupon, about the 
Ist of January, 1§06, Loy refused to let the bank pay Alston's checks, 
ordered the lessor company not to pay the lessee's share of the income 
derived from the opération to Alston, and put pne Wheat, Loy's broth- 
er-in-law, in control of the opération of the mine in the place of N. 
F. Alston, the superintendent. There was some évidence that prior to 
tlfis time N. F. Alston had consulted and agreed with Loy and Tooker 
about the opération of the mine ; but neither he nor W. W. Alston ever 
consented or agreed to his removal as superintendent, or to the man- 
agement or control of the mining opération under the lease by Loy 
or Wheat. W. W. Alston testified that L,oy never was his partner, 
and that he never made any agreement of partnership with him, and 
the évidence upon the issue of an agreement of partnership between 
Alston and Loy is not so clear and persuasive as to overcome the pre- 
sumption that the finding of the chancellor below upon this issue was 
right. Moreover, if there ever was a partnership between them by 
agreement, the most important term of that contract was that W. W. 
Alston should hâve the control and N. F. Alston should be the super- 
intendent bi the opération of the mine. Loy defiantly violated that 
stipulation in January, 1906, and he was in no position thereafter to 
enforce the contract of partnership. After he had removed N. F. 
Alston and placed his brother-in-law in control, he incurred and paid 
debts in the opération of the mine to the amount of $4,184.06 above 
the income which he derived from it ; but thèse debts were incurred 
without the knowledge or consent of W. W. Alston and in violation of 
his partnership agreement. "A court of equity acts only upon the 
conscience of a party. If he bas done nothing that taints it, no demand 
can attach upon it so as to give any jurisdiction." No rule of law, or 
of equity, or of morals, required Alston to pay any part of thèse debts, 
and the court below rightly refused to allow Loy any crédit upon the 
judgment against him on account of them. The appeal of Loy cannot 
be sustained. 

We turn to the appeal of Alston. His counseî assail the decree on 
many grounds. They contend that the court below had no jurisdiction 
of this suit because L. A. Tooker, who was named as a défendant 
herein, but was never served with a subpœna, was a citizen of the same 
State as the complainant Loy and was a necessary party to the account- 
ing of the affairs of the alleged copartnership. But this suit is based 
upon a dépendent bill exhibited to restrain the enforcement of a judg- 
ment of the court below to which Loy, Alston and Tooker were par- 
ties, until the complainant's équitable right to a crédit of the amount 
of the claims in his favor could be determined, and neither diversity 
of citizenship nor a fédéral question is indispensable to jurisdiction of 
such a suit. A bill in equity dépendent upon a former action of 
which the fédéral court had jurisdiction may be maintained in a na- 
tional court in the absence of both thèse attributes: (1) To aid, en- 
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join, or regulate the original suit; (2) to restrain, avoid, explain, or 
enforce the judgment or decree therein; (3) or to enforce or obtain 
an adjudication of liens upon or daims to property in the custody of 
the court in the original suit. Campbell v. Golden Cycle Min. Co., 
73 C. C. A. 260, 262, 263, 141 Fed. 610, 612, 613 ; Brun v. Mann, 80 
C. C. A. 513, 518, 151 Fed. 145, 150, 12 L. R. A. (N. S.) 154. 

Again, Tooker was not an indispensable party to this suit because 
he was not a necessary party to Loy's claim for a crédit of the bank 
judgment, even if he was such to the claim for an accounting of the 
affairs of the alleged partnership, and as there was no such partnership 
the suit was properly maintained in his absence. 

Counsel for Alston invoke the maxim, "He who comes into equity 
must come with clean hands," and contend that Loy is entitled to no 
relief in this suit because he fraudulently induced Alston to give the 
note on which the bank judgment was founded to enable him to bor- 
row money to pay Loy for his interest in the mining lease. For what 
purpose Alston borrowed the money he obtained upon this note, and 
how he actually used it, is not definitely shown by the évidence. Prob- 
ably a portion of it was appHed to the payment of the purchase price 
for Loy's interest in a mining lease, and a portion of it was used to pay 
for an interest in a mill which Alston bought of Loy. There is no 
substantial évidence in this case that the portion of the note which was 
given for money to pay for the mill was obtained by fraud, and there 
is therefore no défense in this suit to that part of the note. When 
Alston discovered that he had been fraudulently induced to give the 
other part of the note which he made to borrow money to pay for an 
interest in the lease which he bought of Loy, he had a choice of rem- 
édies. He might hâve rescinded the purchase and hâve recovered back 
the considération which he had paid, including a release of that part 
of the note applicable thereto if the bank held it with notice of the 
fraud as is claimed, or he could hâve afïirmed the sale and the note 
and hâve recovered the différence between the value of the interest 
in the lease as it was and its value as Loy represented it to be. He 
made his élection. He chose the latter alternative, and he has recover- 
ed his judgment for $6,500, on the ground that his entire note was 
valid, and that he would be obliged to pay it. In this state of the case, 
he cannot be permitted to recover of Loy upon this judgment on the 
ground that his note is valid, and that he is liable to pay it and to 
defeat Loy's collection of this note in this suit in the same court on the 
ground that this note, or a part of it, is void, and he is not liable to 
pay it. A court of equity will not tolerate and sustain positions so 
inconsistent. In this suit Loy is estopped, by his affirmance of and re- 
covery on account of his note in the former action, f rom hère invoking 
the rule, "He who does iniquity cannot hâve equity," to defeat its 
collection. 

Another objection to this suit is that Alston is solvent, and Loy 
has an adéquate remedy at law; but thèse judgments are in the state 
of Missouri. Alston is a résident and citizen of North Carolina, and 
Loy of Missouri. There is no évidence that Alston has any property 
subject to exécution in the latter state, and the marshal failed to find 
sufficient to pay the judgment against him when he had an exécution 
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in his hands.for that purpose. Courts of equity hâve long possessed 
and exercised the power to order judgments between the same parties 
to be set off each against the other where a multipUcity of suits will 
be avoided or justice will be promoted by the pursuit of such a course. 
Black on Judgments, §§ 1000, 1001. If the court below should décline 
to grant relief in this suit, the complainant must pay the amount due 
upon the judgment against him, and then bring another action at law 
in North Carolina upon his Missouri judgment and collect the judg- 
ment he may recover in that action in North Carolina by a subséquent 
exécution or other process issue.d in that state. This remedy is not as 
prompt, efficient, and adéquate as the simple decree of this court that 
Alston shall crédit on the judgment it has rendered in his favor the 
amount due to Loy on the judgment against Alston in the state court. 
Sowles V. Witters (C. C.) 40 Fed. 413. 

Authorities are cited in support of the proposition that a court of 
equity may not compel the crédit of one judgment upon another un- 
less the former is final, and it is said that the decree below is errone- 
ous because there was an appeal pending on the judgment in the Jas- 
per county court ; but the pleadings and the records hâve been searched 
in vain for any averment or évidence introduced at the hearing upon 
this issue of an appeal. It is true that, in an affidavit of N. F. Alston 
made and used on an application for a preliminary injunction, a state- 
ment may be found that such an appeal was pending on April 37, 
1908 ; but that affidavit was never introduced in évidence at the hear- 
ing of this case, and the statement which it contained was not proved 
in any way, nor was it in issue. Upon the évidence no appeal had 
been taken from the judgment of the Jasper county court, and it was 
final. There was therefore no error in that part of the decree which 
adjudged that Alston should allow a crédit of $875.75 upon his judg- 
ment as of December 8, 1906. 

There is a paragraph in the decree hère in issue which reads in 
this way: 

"Aiid by agreemont of parties In open court, it is liereby clecreed that said 
W. W. Alston slinll make no furtlier clalm against the Miuers' & Merchauts' 
Banlc of Aurora, Mo., or against any surety for said hank on or by reason of 
an attachuient in a state court, and said claim or claims are fuUy cauceled." 

This paragraph is assailed on the ground that there was no such 
agreement, and that under section 720, Rev. St. (U. S. Comp. St. 1901, 
p. 581), the fédéral courts may not stay proceedings in a court of a 
state except in bankruptcy cases; but as the récital of the chancellor 
that the agreement he spécifies was made by the parties in open court 
is presumptively true, and there is no proof or évidence to the con- 
trary in the record, it must prevail. There is no provision in the decree 
which in any way enjoins or stays any proceedings in any state court. 
The entire effect of this paragraph is to cancel and release, pursuant 
to the agreement of the parties, certain claims of Alston which, so 
far as this record discloses, were not in suit in any court. 

Finally, counsel for Alston specify as errors a paragraph of the 
decree to the efïect that he shall pay ail the costs and expenses for 
guarding, protecting, and caring for the property levied upon under 
his judgment and an order made on July 85, 1908, about a month 
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after the decree was rendered, to the effect that the mill property in- 
volved in this litigation be released from the levy under that judgment 
because, as the court recited in the order, Loy's appeal bond protected 
Alston in case the decree below should be affirmed. Thèse spécifica- 
tions are well made. Under his judgment Alston had the légal right to 
levy his exécution on the property of Loy and to hold that levy and 
the property seized thereunder as security for his judgment .until it 
was fully paid. The temporary injunction stayed proceedings under 
this levy, but it expressly provided that any levy of an exécution was 
net discharged thereby, but should continue in force and effect if the 
temporary injunction should be dissolved. Inasmuch as itâppeared at 
the hearing that the complainant tendered and paid into court several 
thousand dollars less than Alston was entitled to receive, the temporary 
injunction should hâve ceased at the final hearing when this fact was 
found, and Alston should hâve recovered the necessary costs and ex- 
penses of holding the property under his levy until the amount justly 
due him was paid. 

Again, Loy's bond on appeal was conditioned to pay ail damages 
and costs if he failed to make good his plea; but damages resulting 
from the release of Alston's levy and the loss of the security thereof 
were not the effect of the appeal, because Loy had the right to maintain 
the levy notwithstanding the appeal until his judgment was fully paid. 
The appeal bond was not conditioned that Loy would pay the judg- 
ment if his plea was not sustained. Therefore the order of July 25, 
1908, which released Alston's levy, was erroneous, it must be reversed, 
and the levy and its liens must be restored and maintained until the 
amount owing on Alston's judgment is paid. 

As against the appeal of Loy, the decree below must be affirmed. 

As against the appeal of Alston, the decree below and the order 
of July 25, 1908, must be reversed, and the case must be remanded to 
the court below, with instructions to enter a decree to the same effect 
as that heretofore rendered, except that it shall not require Alston to 
pay, but shall adjudge Loy liable to pay, the necessary costs and ex- 
penses of holding, guarding, and protecting the property levied upon 
under the exécution upon his judgment against Loy, and shall adjudge 
that the temporary injunction cease and no longer hâve effect, that 
Loy satisfy and release the bank judgment against Alston, that the levy 
canceled and released by the order of July 35, 1908, be reinstated and 
restored to the same effect as though it had not been released, and that, 
unless within 30 days after the rendition of the decree the com- 
plainant Loy pays the amount found due Alston by the decree, the 
marshal may proceed. if so directed by Alston, to sell ail the interest 
which the défendants named in Alston's judgment against Loy and 
Tooker had at the date of the levy in the property levied upon under 
that judgment to satisfy and pay the amount adjudged due Alston by 
said decree. and that Alston recover the costs of this suit to be taxed 
by the clerk; and it is so ordered. 
172 F.— 7 
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In re BEMENT. 
SMITH r. MISHAWAKA WOOLEN MFG. CO. 
(Circuit Court of Appeals, Seventh Circuit. April 13, 1909.) 
No. l,5ia 

1. Sales (§ 474*) — Conditional Sales— Validity under Wisconsin Statutb 

• — Unbecohded Conthacts. 

Under St. Wis. 1898, § 2317, whlch provides that no contract for the 
sale of Personal property, by tlie terms of whlch the title Is to remain in 
the vendor and the possession thereof in the vendee until the purchase 
priée Is paid, shall be valid agaiust any other person than the parties 
thereto, or those having notice thereof, unless the contract shall be in 
wrlting, and flled for record, etc., such a sale of goods, whlch go Into the 
possession of a rotailer for resale, Is fraudulent as agalnst the gênerai 
ereditors of the purchaser, iinless the contract Is filed for record, and the 
réservation of title in the vendor is void. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§■ 1391-1402; Dec. 
Dlg. § 474.* 

What constltutes a contract of conditional sale, see note to Dunlop v. 
Mercer, 86 O. C. A, 448.] 

2. Bankruptcy (§ 185*) — Rights Vesting in Trustée— Riohts of Creditor. 

A trustée in bankruptey has power to represeut gênerai ereditors of the 
bankrupt in resisting clalms that, were the ereditors perinltted to resist 
them, would be invalid unde* the statutes of the state. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 185.*] 

Appeal from the District Court of the United States for the Western 
District of Wisconsin. 

The appeal is by the trustée in bankruptey, from an order of the Court be- 
low (158 Fed. 885), directing the trustée to turn over to appellee, the Mish- 
awaka Woolen Manufacturing Company, certain goods described in its pé- 
tition. 

February 14th, 1907, upon pétition, flled Dec. 8th, 1906, George B. Bernent 
was declared a bankrupt, and Frank L. Smith duly appointed trustée of the 
estate. The pétition of appellee, a corporation organized under the laws of 
the State of Indiana, allèges that on the 3d of February, 1906, it and Bernent 
eutered into two contracts in wrlting, by the terms of which petitioner agreed 
to sell and deliver to Bernent, certain personal property therein described, a 
portion of it described as lot No. 1, and a portion of it as lot No. 2, ail of 
which was subsequently delivered; that by the terms of the contracts "the 
title and property in ail the goods herein mentioned shall remain in the ven- 
dor until fully paid for in cash, if payment for the same shall not be properly , 
made when due or if at any time before the. same shall be fully paid for the 
■purchaser shall become insolveut, or shall. In the opinion of the vendor, be in 
danger of insolvency, or the vendor, in its judgment, shall, for any reason, 
whatever, deem Itself in danger of losing the price of the said goods, then the 
vendor may, at its option, reelaim and take possession of so much of the said 
goods as shall then remain In the hands of the purchaser unsold" ; that no 
part of the purchase priée of said goods has been paid, whereby the title re- 
mains In the ijetitioner ; that upon a replevin suit in the Circuit Court of 
Green County, Wisconsin, the possession of said goods known as lot No. 1, 
were recovered ; that the possession of said goods known as lot No. 2 were 
not recovered, although at the time Bernent was adjudged a bankrupt, they 
were still in his possession, and are noW in the possession of the trustée ; and 
praying for an order upon the trustée to deliver over to petitioner the goods 
known as lot No. 2, and to ratify and conflrm tlie taking of the goods embrae- 
ed in lot No. 1 ; to whlch the trustée answers that by section 2317 of the Wis- 

•For other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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eonsln Statutes of 189S, every contract of the nature set forth, in order to be 
valid, must be filed in the office of tlie clerls of ttie town, viliage or city in 
■which. tbe vendee résides, or in whicli tlie goods are located ; and tliat no such 
contract bas ever beeu flled in the manner required ; to which auswer appel- 
lee flled a gênerai deniurrer ; which demurrer, though overrnled by the réf- 
érée, was sustained by the Court and the order appealed from vvas entered. 

E. D, McGowan and Emerson Ela, for appellant. 
Charles E. Buell, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts as above, de- 
livered the opinion. 

In some states, by gênerai law, conditional sales of goods that go 
into stock to be sold by retail are, as against creditors, held to be in- 
valid ; there being in this respect a clear distinction between machincry 
that becomes a permanent part of some factory building, and goods 
that go into the possession of the retailer for resale. Troy Wagon Co. 
V. Hancock, Trustée, 153 Fed. 605, 81 C. C. A. 595 (Circuit Court of 
Appeals, Seventh Circuit). The ground for this distinction is that to 
allow such secret title to attach to goods in the vendees' possession 
for resale is a constructive fraud upon creditors. 

No conditional sale holding of this character, by the courts of Wis- 
consin, has been brought to our attention ; nor any. holding of the 
Wisconsin courts contrary thereto. But those courts hâve held, upon 
precisely the same grounds, that chattel mortgages on goods going in- 
to stock for resale — no provision being made that the money thus re- 
ceived should be turned over to the mortgagee — is a constructive fraud 
upon creditors ; and though, technically, in the case of a chattel mort- 
gage, title passes, while in conditional sales title is reserved, the con- 
sidérations of public policy that make the transaction a constructive 
fraud upon creditors is the same in the one as in the other. 

In the absence of décision by the Wisconsin courts we would hold 
this to be the law in Wisconsin; ail the more so when we take into 
considération section 2317 of the Wisconsin Statutes of 1898, as 
f ollows : 

"No contract for the sale of Personal property, by the terms of which the 
title Is to remain in the vendor and the possession thereof In the vendee untll 
the purcbase priée is paid or other conditions of sale are complied with, shaU 
be valid. as against any other person than the parties thereto and those having 
notice thereof unless such contract shall be In writing, subscribed by the par- 
ties, and the same or a copy thereof shall be flled in the offlce of the clerk of 
the town, city or village where the vendee résides, or if he shall not be a rési- 
dent of the State then in the office of the clerk of the town, city or village 
where the property uiay be at the time of making such contract, and such 
clerk shall file, keep and index the same in like manner as mortgages of Per- 
sonal property and reeeive a like compensation therefor; but the efCect of 
such flling shall not extend for more than one year after the time fixed for 
payment of the contract price or for the performance of the other conditions 
of such sale." 

But it is contended the trustée in bankruptcy cannot question the 
validity of appellee's title, for the reason that he takes only the title 
and right of the bankrupt, and theref ore cannot assert a right belong- 
ing to the creditors. That the défense the trustée makes to appellee's 
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pétition is a défense that only the creditors could assert, had there 
been no proceedings in bankruptcy, is perhaps beyond dispute. Does 
this fact, under the décisions of the Suprême Court, make that défense 
unavailing in the hands of the trustée? 

The question was raised, but not expressly decided in Security 
Warehousing Co. v. Hand, 206 U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 
1117, where the preceding authorities were reviewed. One of those 
authorities was the Hewit Case, 194 U. S, 296, 24 Sup. Ct. 690, 48 
L. Ed. 986— the sale of machinery to the bankrupt on condition that 
title should not pass until the property was paid for ; but the incapacity 
of the trustée to resist the appHcation of the vendor for the return of 
his goods, in that case, was placed upon the fact that under the stat- 
utes of New York conditional sales were only void against "subséquent 
purchasers, pledgees, or mortgagees in good faith," and that the trus- 
tée was not a subséquent purchaser, pledgee or mortgagee. 

Local statutes of the same kind determined the judgment of the 
court in Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 
h. Ed. 577, and Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 
49 E. Ed. 956. 

In York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. 
Ed. 782 (the goods involved were machinery for an ice plant), it was 
found that the policy of Ohio, expressed through her statutes, as con- 
strued by her Suprême Court, made conditional sales of such property 
valid except as against creditors "who had taken actual steps to fasten 
upon the property for the payment of their debts"; and it was upon 
this predicate, and this predicate alone, that the Suprême Court based 
its décision that the vendor might assert his lien upon the machinery, 
no creditor having taken steps prior to the adjudication in bankruptcy, 
to "fasten upon" the property. "There were no such creditors" said 
the court in the opinion. "And hence there was no one who could 
question the validity of the instrument at the time the trustee's title 
would hâve accrued. * * * We hold that as the conditional sale 
was valid by the law of Ohio, except as to a certain class of creditors, 
if there were no such creditors there was no one who could question 
the validity of the instrument; that the adjudication in bankruptcy did 
not give the trustée the right to do so, because in that case, the adjudi- 
cation did not operate aS the équivalent of a judgment or attachment, 
or other speciiîc lien upon the property." Security Warehousing Co. 
V. Hand, supra. In none of thèse cases, thérefore, and in no case that 
lias been called to our attention, bas the right of the trustée to repre- 
sent creditors, in a case where creditors may assert the invalidity of 
a conditional sale, been either raised or questioned. That the trustée 
in bankruptcy may thus represent creditors, we think clear. As stated 
by the Circuit Court of Appeals for the Sennd Circuit, in Re New 
York Economical Printing Co., 110 Fed. 514, 49 C. C. A. 133 (quoted 
with approval by the Suprême Court in the Hewit Case, supra), if 
the lien "is one which bas been obtained in contravention of some pro- 
vision of the act, which is fraudulent as to creditors, or invalid as to 
creditors for want of record, it is invalid as to the trustée." True, an 
adjudication in bankruptcy vests the trustée, as représentative of the 
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bankrupt, with no better right or title to the property than the bank- 
rupt had when the adjudication took place. But the trustée is, by the 
adjudication in bankruptcy, vested also with exemptions and immuni- 
ties respecting such property that the bankrupt did not possess ; among 
them, immunity against the right of the creditor to proceed, either by 
attachnîent or exécution, to fasten upon the property. In other words, 
while the title of the bankrupt is not, by the adjudication in bankruptcy, 
enlarged through the fact that it has gone into the hands of the trustée, 
the adjudication none the less suspends the rights of the creditors to 
proceed. To some extent at least the trustée has taken the place of 
the creditors, in bankruptcy. He has possession of the property that 
otherwise would be open to them to make good their claims ; but they 
may not seize it. He has under the law, the power to sell the property, 
and distribute the proceeds ; and this is the only access the creditors 
hâve, either to the property or its proceeds. Hé stands, from the 
moment of the adjudication, possessed of the whole sum of power 
that ail the creditors might hâve exercised had not the adjudication 
taken place — ail things considered, a substitution of trustée for cred- 
itors that carries with it, we think, the power to represent the creditors 
against the assertion of claims, that were the creditors permitted to 
resist them, would, under the express language of the local laws of 
Wisconsin, render the daim invalid. 

The order of the District Court appealed from is reversed with in- 
structions to enter an order overruling the demurrer to the answer, 
and to proceed further in accordance with this opinion. 



GREY V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. April 13, 1909. Rehearlng de- 

nied May 13, 1909.) 

No. 1,488. 

1. INDICTTMBNT AND iNrOBMATION (§■ 202*)'— ReQUIBITES AND SUFFICIENCT— IAn - 

GUAGE OF StaTUTE. 

An indictiiient. under Rev. St. § 5480 (U. S. Comp. St. 1901, p. 3696), 
for using the mails to defraud, which substantially follows tbe language 
of the statute, is sutHcient after verdict. 

lEd. Note. — For other cases, see Indictment and Information, Cent. 
Dlg. §S 04Û-045; Dec. Uig. § 202. *J 

2. PosT Office (§ 48*)— Use op Mails to Defkaud— iNoicTirENT. 

In an indictnieut for using the mails In and for executiiig a scheme to 
defraud, it need not be alleged that the contents of a letter or circular 
ctiarged to hâve been mailed pursuant to such scheme were false. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 72 ; Dec. Dlg;, 
S 48.*] 

8. Criminal Law (§ 878*) — Foembb Jeopardy— Pbosecution fob Usinq Mails 
TO Defbaud— Veeuict. 

Where an indictment, under Rev. St § 5480 (U. S. Comp. St. 1901, p. 
3696), for using the mails to defraud, contalned three counts, each char- 
ging the same scheme, but the sending of letters pursuant thereto to dif- 

•For other cases see same topic & i nuubeb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe* 
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ferent persons, an acquittai on two of the counts does not Invalldate a 
conviction on the remalnlng count 

[Ed. Note.— For other cases, see Crlminal Law, Cent. Dig. §§ 2098-2101 ; 
Dec. Dlg. § 878.* 

Nonmallable matter, see note to Tlmmons v. United States, 30 C. C. 
A. 79.] 

4. PosT Office (§ 49*) — Pbosecution fob Usino Mails to Defbaud— Evi- 
dence. 

On the trial of a défendant, charged wlth havlng conducted a seheme 
to defraud by the use of the -mails, évidence that defendant's predecessor 
In the business had been Indicted for the same offense was compétent on 
the question of Intent, If défendant was shown to hâve had knowledge of 
the fact and thereafter continued the business. 

[Ed. Note. — For other cases, see Post Office, Dec. Dlg. f 49.*] 

6. Post Office (§ 35*) — Prosecution fob Using Mails to Defbaud — Dé- 
fenses. 

Where the évidence established the charge that défendant advertlsed 
as a matrimonial agency, and obtained money from a person by means 
of eorrespondence through the mails by false représentations made in the 
advertisement, the offense of «sing the mails to defraud was complète; 
and it was no défense that défendant afterwards put the person defraud- 
ed in eorrespondence wlth a woman whom he married. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 35.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

E. N. ZoHne, for plaintiff in error. 

Edwin W. Sims, U. S. Atty., F. G. Hanchett, and Seward S- Shirer, 
for the United States. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Plaintiff in error was convicted of using 
the mails in aid of a seheme to defraud. Section 5480, Rev. St. U. S. 
(U. S. Comp. St. 1901, p. 3696). Briefly the seheme charged was 
that plaintiff in error obtained matrimonial agency fées from men by 
the false pretense that she had been commissioned by a rich and beau- 
tiful widow to find her a husband, and from women by the lure of a 
fictitious "retired business man, wealthy, but lonesome." 

The indictment was not challenged by demurrer or motion to quash ; 
but a motion in arrest of judgment was overruled. No question is 
made but that the seheme to defraud was fully stated. The second 
élément, namely, the intention to effect the seheme by "eorrespondence 
* * * by means of the post office establishment of the United 
States," was alleged as follows : 

"Whlch sald seheme and artifice was a seheme and artifice whieh the said 
Marion Grey, when devising the same and committing the several offenses 
tiereinafter In thls indictment mentioned, intended to effect, and whlch said 
seheme and artifice then and there was a seheme and artifice to be effected, 
by incitlng, by means of said advertlsements, the sald persons so intended to 
be defrauded as aforesaid to open communication wlth her under the respec- 
tive styles, 'Box 104, Elgin, 111.,' and 'Box 94, Elgln, 111.,' by means of the post 
office establishment of the sald United States, and by thereupon openlng eor- 
respondence wîth those persons respectlvely under the nanie of the Search- 
Ilght Club, per Marion Grey, Mgr., by means of the post ofllce establishment 
of the said United States." 

*For other cases see same topic & i numbeb lu Dec. & Ai». Digs. 1907 to date, & Rep'r Indexe* 
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As the remaining élément the statute says the accusée! — 

"shall, In and for executing such sehèine or artifice, or attempting s6 to do, 
place or cause to be placed, a letter, paeket, wrltlng, circular, pamphlet or 
advertisement in a post office, braneh post office, or street or hôtel letter box 
of the United States, to be sent or delivered by the said post office establish- 
ment." 

The indictment averred that plaintiff in error — • 

"in and for executlng said scheme and artifice, and in and for attempting so 
to do, and in and for defranding by and through that scheme and artifice one 
William Grable, then résident at Dearborn, In the state of Missouri, unlawful- 
ly, wlllfully and fraudulently did place and cause to be placed in the post of- 
fice of the said United States, at Elgin aforesaid, to be sent and delivered to 
the said William Grable, at Dearborn aforesaid, by the said post offlee estab- 
lishment of the said United States, a certain circular, to wlt." 

The criticism of the avéraient of the second élément is that the in- 
tent to use the mails was not declared to be a part of the scheme devis- 
ed by plaintiff in error; and of the statement of the third élément 
the complaint is made that there is no allégation that the circular was 
inclosed in an envelope or wrapper, and stamped and addressed, or 
that the contents of the circular were false. It will be observed that 
the averments substantially follow the language of the statute. Ordi- 
narily this is sufiicient, even against a demurrer or motion to quash. 
Potter V. U. S., 155 U. S. 438, 15 Sup. Ct. 144, 39 L,. Ed. 214 ; Pounds 
V. U. S., 171 U. S. 35, 18 Sup. Ct. 739, 43 L. Ed. 62 ; Konda v. U. 
S. (G. C. A.) 166 Fed. 91. Hère there is no complète omission of some 
material élément. If it were conceded that the criticisms are just, they 
are of the kinds that are cured by verdict. Section 1025, Rev. St. U. 
S. (U. S. Comp. St. 1901, p. 720) ; Connors v. U. S., 158 U. S. 408, 
15 Sup. Ct. 951, 39 L. Ed. 1033; Rosen v. U. S., 161 U. S. 29, 16 Sup. 
Ct. 434, 40 L. Ed. 606 ; Armour Packing Co. v. U. S., 209 U. S. 56, 
28 Sup. Ct. 428, 62 L. Ed. 681. Whether the contents of the circular 
were true or false was immaterial. The letters or circulars that are 
mailed need only be "in and for executing" the scheme to defraud. 
U. S. V. Hoeflinger (D. C.) 33 Fed. 469 ; Durland v. U. S., 161 U. S. 
307, 16 Sup. Ct. 508, 40 h. Ed. 709. 

The indictment contained three counts. In each the same scheme to 
defraud was set forth. In the first it is charged that a letter was mail- 
ed to John Peckett, in the second to William Grable, and in the third 
to Minnie Coleman. Plaintiff in error was acquitted on the first and 
third counts. Her counsel now contends that this cancels the convic- 
tion on the second count. The argument is that since the jury, in 
passing on the first and third counts, found that the scheme was not 
fraudulent, a finding on the second count that the scheme was fraud- 
ulent should not be permitted to stand. But the verdicts of guilty and 
not guilty are reconcilable on the theory that the jury found that the 
scheme was fraudulent, and that in exécution thereof plaintiff in error 
mailed a letter to Grable, but did not to Peckett or Coleman. And if 
counsel should convince us that the jury ought not to hâve found 
his client guiltless of sending letters to Peckett and Coleman as charg- 
ed, that would be no reason for setting aside the conviction on the 
Grable count. 
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Plaintiff in error was the successor in business of one Blackney. 
The prosecution asked a witness whether an indictment against Black- 
ney had been presented by the grand jury. Plaintiff in error objected 
on the g-round that "that is net the proper method of proof." The ob- 
jection was overruled, but no exception was taken, and the witness 
answered, "Yes." Thereupon the prosecution, without objection, in- 
troduced in évidence a certified copy of the Blackney indictment, the 
court saying, "Do I understand that counsel for the United States 
undertakes to connect this défendant with the transaction?" and coun- 
sel replying, "Yes, directly." The fact of such an indictment, if 
knowledge of that fact were brought home to plaintiff in error when 
she took over the business, would hâve a bearing on her intent in con- 
tinuing the business. No motion was ever made asking the court to 
strike out the évidence concerning the Blackney indictment on the 
ground that knowledge thereof by plaintiff in error had not been sufiî- 
ciently proven. So, in view of the ground of the objection above re- 
cited and of the failure to question the government attorney's full 
performance of his promise to connect plaintiff in error with the mat- 
ter, if any error was committed in admitting the copy of the indict- 
ment, it was invited error. 

It developed at the trial that Grable had married a woman with 
whom plaintiff in error had put him in correspondence, and was sat- 
isfied. In view of this évidence counsel claims that the conviction must 
be vacated. The scheme was to get Grable's money by exciting his 
curiosity about the wealthy and handsome widow ; and, like in Ald- 
rich's story, there was no Marjorie Daw. The other éléments — in- 
tent to use the mails, and the mailing of the circular in furtherance 
of the scheme and intent — being also proven, the offense was com- 
plète. Weeber v. U. S. (C. C.) 62 Fed. 740; Stokes v. U. S., 157 U. 
S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667. What happened to Grable sub- 
sequently, and what he might say about his expériences, were not con- 
trolling. 

Additional assignments of error are aimed at the charge of the court 
to the jury and at certain remarks of the court during the introduc- 
tion of the évidence. No objections were made, and no exceptions 
taken, on which formally to predicate assignments. Counsel invokes 
our rule that : 

"The court at its oj^tion may notice a phiin error Involving the merits of 
tlie case, though not assigned or speclfletl, aiwl thoush the question be not sav- 
ed according to the strict rules of practice, if it be apparent of record that 
the point was coutested and not waived in the court below." 

• We have examined the évidence, and find it sufficient to sustain the 
verdict. We have examined the instructions, and find that they fully 
and correctly state and apply the law. Counsel falls into a sheer mis- 
take in saying that the court omitted to state the presumption of in- 
nocence. Counsel likewise is at fault in contending that the court, in 
calling attention to plaintiff in error's failure to materialize the wealthy 
widow and the retired business man, cast the burden of proof upon 
plaintiff in error. She was a witness in her own behalf, and her testi- 
mony was subject to examination as fully as that of any other witness ; 
and her testimony, with that of other witnesses bearing on the ques- 
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tion of intent, was reviewed in the charge, as is permissible and cus- 
tomary in the fédéral courts. The challenged remarks do not come 
within the rule, because they do not "involve the merits of the case," 
and it is not "apparent of record that the [subject-matter thereof] was 
contested and not waived in the court below." 
The judgment is affirmed. 



ROBIXSON et al. v. UXIÏED STATES. 
(Circuit Court of Appeals, Eiglith Circuit. July 26, 1909.) 

No. 2,877. 

1. CONSPIRACY (§ 4r!*) — PEDEBAL STATDTE— iKniCTMRXT. 

An indictmeut for oonspiraoy to use tlie niails to defraud. In violation 
of Rev. St. § 5480 (U. S. Oomp. St. 1901, p. 309(5), considered, and heU 
sufticient. 

[Ed. Note. — For other cases, see Consplracy, Cent. Dig. § 96 ; Bec. Dig. 
§ 43.*] 

2. Criminal Law (§ 824*) — ^Trial— Instructioks. 

The charge of the court in a criminal case as to the eharacter of eir- 
cumstantlal évidence necessary to warrant a conviction held sufficient, in 
the absence of a spécifie request to charge in particular language. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1999 ; Dec. 
Dig. § 824.*] 

3. CONSPIBAOY (§ .37*) — FEDERAL StATUTE— CONSTBrCTION. 

Rev. St. § 5440. (U. S. Oomp. St. 1901, p. 3GTG), makes a conspiracy to 
commit an offense against the United States a distinct offense, and a de- 
fendant may lie convicted thereunder, although the proof shows that the 
substantive offense to which the conspiracy related was in fact committed., 

[Fjd. Note. — For other cases, see Conspiracj', Cent. Dig. §• 68; Dec. Dig. 
§ 37.*] 

4. Ceiminal Daw (§ 113*) — Fédéral Statute— Vende. ■■ 

A charge of conspiracy to commit an offense against the United States,- 
under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3676), may be prosecuted in 
any district where an overt act was committed. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 232 ; Dec. 
Dig. § 113.*] 

In Error to the District Court of the United States for the District 
of Minnesota. 

C. D. O'Brien and R. D. O'Brien, for plaintiffs in error. 

Charles C. Houpt, U. S. Atty., and E. S. Oakley, Asst. U. S. Atty. 

Before HOOK and ADAMS, Circuit Judges, and CAREAND, Dis- 
trict Judge. 

CARLAND, District Judge. Robinson, Layne, and Holliday were 
convicted in the trial court of a conspiracy under section 5440, Rev. 
St. U. S. (U. S. Comp. St. 1901, p. 3676), to commit the offense de- 
nounced by section 5480, Rev. St. U. S. (U. S. Comp. St. 1901, p. 
3696). To reverse the judgment rendered against them they sued 
out a writ of error from this court. 

♦For otber cases see same topie & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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It is assigned as error that the trial court erred in denying a motion 
in arrest of jud^ment. The ground of the motion in arrest was that 
the indictmeint did not charge a public offense against the laws of the 
United States. The only reason urged hère in support of the motion 
in arrest is that the indictment does not by proper averment allège that 
the représentations which défendants were to make in carrying out 
their scheme to defraud were to be false. Assuming, but not deciding, 
that such représentations must be false, the language of the indict- 
ment does not bear out this claim. It is alleged therein that : 

"AU of which pretensions and représentations so made and set forth were 
to be made for the purpose of persuadlng and inducing the persons uulvnown as 
aforesaid to send and intrust their money and funds to the said Edward A. 
Vauglian for investment in grains and stoclîs upon tlie représentations so made 
and set forth in said circulars and letters, and that ail moneys so sent by the 
persons unknown as aforesaid, and so reeeived by said persons under the name 
of the said Edward A. Vaughan, be fraudulently converted to the personal use 
of them, the said Edward A. Vaughan, Henry F. Raymond, John Hogan, J. L. 
Layne, M. A. GUI, B. R. Hyman, and John Doe, and in no wlse invested as 
promised and set forth in said , circulars and représentations." 

In view of thèse allégations, how can it be urged that the représenta- 
tions and prêteuses were not to be false? This point is without merit. 

It is further assigned as error that the trial court refused to instruct 
the jury in regard to circumstantial évidence. Conceding, but not de- 
ciding, that it would hâve been error for the court to refuse to give to 
the jury a properly framed charge as to the degree of certainty which 
must exist in a juror's mind in order to convict upon circumstantial 
évidence, we do not think the record .discloses any such refusai. At 
the close of the court's charge to the jury the following conversation 
occurred between the court and counsel for défendants: 

"Mr. O'Brien: I aslv your honor to Instruct the .jury, on the question of the 
prlneiple of law applicable to circumstantial évidence, it must point solely 
to the hypothesis of guilt; that If it eau be reconciled in any way with the 
innocence, that that is the différence between direct and circumstantial évi- 
dence. 

"Tlie Court: I thinlc that my charge is sufBcient. 

"Mr. O'Brien: Your honor didn't say a word about circumstantial évidence. 

"ïhe Court: I Indicated that a conspiracy could be proved by circumstan- 
tial évidence. 

"Mr. O'Brien: But your honor didn't glve the request wtiich I aslced this 
morning as to the circumstantial évidence — that it must point solely to the 
hypothesis of guilt. 

"The Court: I think that is included In what I said with référence to the 
establishment of thèse facts beyond a reasonable doubt. 

"The Court: I say hère it is not necessary that the évidence should repel 
every fanciful theory, but it should be inconsistent with the idea of innocence. 

"Mr. O'Brien; If that applies to circumstantial évidence, why, of course, 
the rule is that it must point solely to the hypothesis of guilt. I want to call 
your honor's attention — ■ 

"The Court: I thinlv It must point solely to the hypothesis of guilt. I thinlc 
that Is correct; but I thinli I hâve carried the same idea hère (referriug to 
wrltteu portion of the charge)." 

The court did say in its charge to the jury, in speaking of the de- 
gree of pfoof necessary to convict : 

"But it should be Inconsistent with the idea of Innocence, and strong enough, 
as 1 iiave said, to satisfy tlie reason and conscience of the jury, so that they 
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wlU be fully satisfled and convinced to a moral certalnty of the conolusiou 
that they reach." 

The court also, of course, instructed upon the question of reasona- 
ble doubt. It thus appears that there was no spécifie request to 
charge; hence nothing upon which an exception could be based. It 
appears by the conversation above quoted that the trial court was not 
put upon record as refusing any particular language requested by 
counsel. Moreover, we are satisfied that défendants suffered no préj- 
udice from what occurred at the trial in relation to this matter. 

It is again assigned as error that the court refused to instruct the 
jury to acquit the défendants, for the reason that the proof showed a 
completed offense under section 5480, and, therefore, the offense of 
conspiracy had become merged into that of using the mail to defraud. 
■The crimes denounced by sections 5440 and 5480 are both misdemean- 
ors as the law now stands, and the doctrine of merger does not apply. 
Berkowits v. United States, 93 Fed. 453, 35 C. C. A. 379. 

In answer to the criticism of counsel as to this mode of proceed- 
ing it is only necessary to quote the language of Justice Brewer in 
delivering the opinion of the Suprême Court in Clune v. United States, 
159 U. S. 590, 16 Sup. Ct. 125, 40 L. Ed. 369, as follows: 

"It Is contended that a conspiracy to commit an offense cannot be punlshed 
more severely than the offense itself, and also that, when the principal offense 
is In fact comniltted, the mère conspiracy is merged in it. The language of 
the sections is plain and not oi>eD to doubt. A conspiracy to commit an offense 
Is denounced as itself a separate offense, and the puuishment tberefor flxod by 
the statute, and we know of no lack of power in Congress to thus deal with 
a conspiracy. Whatever may be thougbt of the wisdom or propriety of a stat- 
ute maldng a conspiracy to do an act punishable more severely than the doing 
of the act itself, it is a matter to be considered solely by the législative body. 
Callan v. Wilson, 127 U. S. 540, .55.5, 8 Sup. Ct. 1301, 32 L. Ed. 223. The pow- 
er exists to separate the consijiracy from the act itself and to afflx distinct 
and independent penalties to each." 

Again, this court has decided the question presented in this assign- 
ment in accordance with the case last cited. Thomas v. United States, 
156 Fed. 897, 84 C. C. A. 477, 17 L. R. A. (N. S.) 720. 

It is assigned as error that the trial court refused to instruct the ju- 
ry at the request of counsel for the défendants as follows : 

"That if the jury should flnd from the évidence in this case that there was 
a corrupt agreement between thèse défendants, or any of them, with anybody 
else, constltuthig a conspiracy under your honor's instruction in the charge, 
and if they further flnd tliat that agreement was made or entered into in 
the city of Cincinnati, state of Ohio, or the city of Chicago, state of Illinois, 
or both of those places, and that that agreement and understandlng was com- 
plète and existed between the défendants and the parties at the time they 
came within the district of Minnesota, that then and in that case thelr verdict 
must be for the défendants." 

There was testimony tending to show that the agreement constitut- 
ing the conspiracy alleged in the indictment was entered into in Cin- 
cinnati and Chicago; but ail the overt acts set out in the indictment 
were proven to hâve been committed in Minneapolis, Minn., and the 
évidence also showed that it was the intention of the conspirators to 
carry out their conspiracy at Minneapolis. The request of counsel 
was made, we suppose, in reliance on those provisions of the Consti- 
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tuticn of the United States which déclare that in ail criminal prose- 
cutions the accused shall hâve the right to be tried by an impartial ju- 
ry of the State and district wherein the crime shall hâve been commit- 
ted. Article 3, § 2; Amend., art. 6. 

At common law the venue in conspiracy could be laid in any county 
in which it could be proven that an overt act was done by any one of 
the conspirators in furtherance of their common design. 1 Archbold's 
Criminal Practice and Pleading (8th Ed.) p. 226. Where a conspiracy 
was formed at sea, and an overt act done in Middlesex county, it w&s 
held that the venue was properly laid in that county. The King v. 
Bresac and Scott, 4 East, 164. In the case of King v. Bowes and Oth- 
ers, referred to in the above case, the conspirators were tried in Mid- 
dlesex, though there was no proof of an actual conspiracy in that 
county, and the acts and doings of some of them were wholly in other 
counties. In People v. Mather, 4 Wend. (N. Y.) 261, 21 Am. Dec. 122, 
Marcy, J., in delivering the opinion of the court, said : 

"I admit that It Is the Illégal agreement that constltutes the crime. When 
that Is çoncluded the crime is perfect, and the conspirators may be convlcted 
If the crime can be proved. No overt act need be shown or ever performed 
to authorize a conviction. If conspirators enter Into the illégal agreement in 
one county, the crime is perpetrated there, and they may be Immediately pros- 
ecuted; but the proeeedlngs against them must be in that county. If they 
go Into another county to exécute their plans of misehlef, and there commit 
an overt act, they may be punished in the latter county without any évidence 
of an express renewal of their agreement. The law conslders that wherever 
they act there they renew, or perhaps, to speak more properly, they continue, 
their agreement, and this agreement is renewed or contlnued as to ail when- 
ever any one of them does an act In furtherance of their common design. In 
this respect, conspiracy resembles treason In England, when directed against 
the llfe of the king. The crime conslsts in imagining the death of the king. 
In contemplation of law, the crime Is committed wherever the traiter is and 
furnlshes proof of his wlcked intention by the exhibition of any overt act." 

To the same effect are Commonwealth v. Gillespie, 7 Serg. & R. (Pa.) 
469, 10 Am. Dec. 475 ; Noyés v. State, 41 N. J. Eaw, 418 ; Common- 
wealth v. Corlies, 3 Brewst. (Pa.) 575. 

If this was the law of venue in conspiracies at common law, where 
proof of an overt act was not necessary to show a completed offense, 
the same rule can be urged with much greater force under section 
6440, Rev. St. TJ. S., as the offense described therein for ail practical 
purposes is not complète until an overt act is committed. 

In Hyde v. Shine, 199 U. S. 62, 25 Sup. Ct. 760, 50 L. Ed. 90, it is 
■ said : 

"Granting that the gravamen of the offense Is the conspiracy, and that at 
common law It was neither necessary to aver nor prove an overt act (Kex v. 
GIll, 2 B. & Aid. 204 ; Bannon v. United States, 156 TJ. S. 4G4, 468, 15 Sup. Ct. 
467, 39 L. Ed. 494), an overt act is necessary under Rev. St § 5440, to com- 
plète the ofCense." 

In the case of In re Palliser, 136 U. S. 266, 10 Sup. Ct. 1036, 34 1,. 
Ed. 514, it is said: 

"When a crime Is committed partly In one district and partly In another, It 
must, In order to prevent an absolute failure of justice, be tried In either 
district, or in that one which the Législature may designate ; and Congress 
has accordingly provlded that 'when any offense against the United States is 
begun In one judlclal district and completed in any other, it shall be deemed 
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to have been committed In either, and may be dealt with, inquired of, tried, 
determlned and punislied in either district, in the same manner and as if it 
had been aetually and wholly committed thereiu.' Kev. St. § 731 (U. S. Comp. 
St. 1901, p. 585)." 

This language is quoted with approval in Bttrton v. United States, 
202 U. S. 388, 26 Stip. Ct. 702, 50 L. Ed. 1057. 

It will be noticed that the Suprême Court, in quoting section 731, 
Rev. St. U. S., uses the word "district," instead of "circuit," as being, 
no doubt, the real intention of Congress. It seems clear, then, that 
whether we place rehance on the common law or on section 731, Rev. 
St., the venue of the oiïense was correctlv laid in the district of Minne- 
sota, and the évidence sustained the allégation of the indictment. 

This disposes of the assignments of error argued ; and, finding no 
errer in the rulings of the trial court in référence thereto, its judg- 
ment is affirmed. 



CHENEY V. DICKINSON et al. 

(Circuit Court of Appeals, Seventh Circuit. April 13, 1909.) 

No. 1,515. 

1, Fbaud (§ 31*) — RiGiiT OF Action for Fraudulent Représentations. 

One who bas been induced by fraud to purchase property lias his élec- 
tion of either one of two remédies at law: He may repudlate the pur- 
chase, return the property, and recover from the seller the considération 
paid ; or he may affirm the purchase, retaln the property, and recover 
the différence between what he paid and the value of wbat he received 
from any one who Intentionally deceived him into malîiug the purchase, 
whether the seller or a third party. 

[Ed. Note.^For other cases, see Fraud, Cent. Dig. § 27 ; Dec. Dlg. § 31.*] 

2. Feaud (§ 29*) — Feaudulent Représentations— Right of Action fob Dam- 

ages. 

Offlcers or promoters of a corporation, who made false représentations 
in respect to its property and afCairs in a prospectus and otherwlse, to 
induce persons to buy its treasury stock from the corporation at par, did 
not thereby beeome liable iu damages to one who bought stock from an- 
other stockholder at less than par, although he did so in reliance on such 
représentations. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 25; Dec. Dig. § 29.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Plaiutiff in error, who was, plaIntifC below, seeks the reversai of a judg- 
ment based on a directed verdict for the défendants. One Flagler was also 
named as a défendant in the déclaration ; but he was not served with process 
and did not appear, so the case was tried without him. 

The déclaration (in outline) charged that the défendants, including Flagler, 
organized a corporation with charter powers to manufacture and sell steel 
tubes and other steel and iron products; that they constituted themselves 
oflicers and directors ; that tliey confederated and conspired to def raud the 
plalntifC and ail others they could induce to purchase shares in said corpora- 
tion, by making deceitful and frauduleut statements in prospectuses and oth- 
■erwise ; that to carry ont their conspiracy they made certain statements and 
représentations to the plaintifC which were material with respect to the value 
of the stock ; that such statements were false and f raudulent, and were 

*For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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known at the time by the défendants to be false and fraudulent, and were 
made by the défendants for the express purpose of deceivlng and defrauding 
the plaintiff; that the plalntiff believed said représentations to be true ; that, 
relyiug thereon, "he purchased from the défendants 100 shares of the suppos- 
ed treasury stock of the Flagler Iron & Steel Company, of the par value of 
$10,000, and paid therefor the sum of $10,000 ; that he now bas in his posses- 
sion certlflcates for said stock ready to be produced in court and surrendered 
to the défendants as the court may direct." The déclaration also alleged that 
the entire Issue of 30,000 shares of preferred stock and ail of the 20,000 shares 
of common stock, except 10 shares subseribed and paid for in money so as to 
qualify the subscribers to serve as dlrectors, were issued by the présent de- 
fendants, acting as a board of directors, to the aforesald Flagler as fuU-pald 
and nonassessable shares in payment for a virorthless iron mine, and "that 
said stock was issued to Flagler and dlvïded between hlm and the other de- 
fendants; that the treasury of the company never did own the stock, and 
never received the money that was obtained froni the sale of the stock, and 
none of the money paid by the plaintiff for his stock went into the treasury 
of the Company" ; and "that the stock was at the time of the sale of the same 
to the plaintiff absolutely worthless and of no value whatever." 

The prospectus, after setting forth descriptions of the charaeter and value 
of minerai lands and manufacturing plants (whlch the évidence tends to prove 
were false), proceeds: "The company bas now in its treasury for sale stock 
(not taken) to the amount of 30,000 shares — 25,000 shares preferred, 5,000 
shares common— to be sold from time to time as needed for construction pur- 
poses. For further information regarding ternis of our securities and any 
other data, please address or call at the company's offices. Flagler Iron & 
Steel Company, Rooms 1322-23 First National Bank Building, Chicago, Il- 
linois." 

A letter from the plaintiff to the company reads as follows: "My attention 
has been called to your Oo. as a good investment for funds, and I shall be 
glad if you will send me fuU particulars regarding terms of purchase of pre- 
ferred stock and bonus of common stock, as well as priée of common. I should 
like to know what would be the earliest date you expect to begin to pay div- 
idends on the preferred. Please give me any other information I may require 
for proper considération of purchase." 

A long letter to the plaintiff, slgned by the company, "by W. P. Dickinson, 
V. P. & T.," contained the following: "Kepljang to your favor of Dec. lOth, 
we regard the common and preferred stock a good investment. • » * Our 
mills Nos. 1 and 2 are bullt and we are now installing machinery. We sliall 
sell about $500,000 more stock for equipment purposes and working capital. 
* * * The priée of the stock Is par, common or preferred. We hâve not 
sold a share of stock to anybody for less than its face, and we bave author- 
ized no one to sell any stock for less than its face, and we bave given no 
bonus to anybody. We aim to make this a manufacturing proposition worth 
the money. We want you to pay for what you get, and we expect to keep it 
good. * * * We shall be glad to bave you corne out (from your home in 
Conneeticut) and look the proposition over, and make any Investigation that 
you feel like, and take some of our stock if you are satisfled that we are ail 
right. We are sending you under separate cover a prospectus of our com- 
pany, whieh we would like to bave you take the time to read." The omitted 
parts of the letter relate to représentations of the charaeter and value of the 
company's assets. 

Other matters of évidence, as well as of lack of évidence, so far as they 
are deemed pertinent to the décision, are stated in the opinion. 

Almon W. Buckley, for plaintiff in error. 

Horace Kent Tenney, E. W. Froelich, Warren B. Wilson, and 
Samuel M. Sutloff, for défendants in error. 

Before BAKER, SEAA^AN, and KOHESAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). A per- 
son who finds that he has parted with his money through being fraud- 
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ulently led into a purchase may pursue either one of two remédies at 
law. He may repudiate the purchase, surrender the property to the 
vendor, and recover the considération. Such an action manifestly can 
be maintained only against the party from whom he purchased the 
property and to whom (or to whose order) he paid the considération. 
Or he may affirm and abide by the purchase, retain the property, and 
recover the différence between what he paid and the value of what 
he received and is retaining. Such an action can be maintained against 
any one (vendor or third party, indifferently) who intentionally de- 
ceived the plaintiff into making the purchase. In such an action it is 
immaterial whether the défendant did or did not receive the considér- 
ation or other benefit, because the gravamen of the action is that the 
plaintiff has been deceived to his injury, not that the défendant has 
profited by the transaction. The différence between the two actions 
is not merely technical ; in substance they are as far apart as affirm- 
ance and répudiation. Wilson v. New U. S. Cattle Ranch Co., 73 Fed. 
994, 30 C. C. A. 241 ; Kingman v. Stoddard, 85 Fed, 740, 39 C. C. 
A. 413 ; Simon v. Goodyear Co., 105 Fed. 573, 44 C. C. A. 613, 52 L. 
R. A. 745 ; Westerfeld v. N. Y. Life Ins. Co., 129 Cal. 68, 58 Pac. 
93, 61 Pac. 667. 

The déclaration in this case bears some évidence that it is an at- 
tempted mixture of the two irreconcilable théories. The allégations 
that the défendants' fraud led the plaintiff to purchase the shares 
from the défendants, and that the plaintiff brings the certificate of 
shares into court for surrender to the défendants, point to an action 
to recDyer from the défendants the considération paid to them on a 
sale which plaintiff répudiâtes on account of fraud. If thèse alléga- 
tions are ignored, as being surplusage, there may remain enough in 
the déclaration to state a good cause of action for deceit. And inas- 
much as the déclaration was not questioned by motion or otherwise, 
and the motions for directed verdict were based solely on the conten- 
tion that the évidence failed to establish a cause of action (without 
regard to the theory of the déclaration), we bave examined the évi- 
dence to détermine its sufficiency to make a prima facie case on either 
theory. 

The undisputed évidence shows that the plaintiff received the stock 
from and paid his money to one Costelo, a Boston broker of stocks 
and" bonds ; that Costelo was not the agent or représentative of the 
Company, or of any of the présent défendants ; that the stock sold 
through Costelo was the property of Plagier, and that Plagier receiv- 
ed the considération; that the défendants knew nothing of the sale 
from Plagier to the plaintiff, were not interested directly or indirectly 
in the shares that were so sold, and received no part of the considéra- 
tion. In short, there was an utter failure of proof to sustain the first 
above stated theory of liability. 

Évidence was introduced which tended to prove that a charter was 
legally obtained; that the défendants as directors carried through a 
bargain with Plagier by which ail the stock (except 10 qualifying 
shares) was issued to Plagier as full paid and nonassessable, in con- 
sidération whereof Plagier turned into the company's treasury at least 
15,000 of said shares and agreed to convey to the company a certain so- 
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called mine; that the company held options on certain grounds and 
buildings which the défendants lioped would be useful in creating the 
business for which the company was chartered; that, of the stock 
which Flagler retained, certain amounts were distributed among the 
défendants gratuitously ; that the défendants intended that the stock 
in the treasury should be sold by the treasurer to the pubHc for the pur- 
pose of raising money with which to try the experiment of making 
their otherwise worthless stock valuable; that the treasurer, in en- 
deavoring to sell treasury stock, issired a prospectus which consisted 
mainly of false and misleading statements; that some of the défend- 
ants actually knew the statements were false, and others were con- 
scious that they had no knowledge that the statements were true 
(Lehigh Zinc Co. v. Bamford, 150 U. S. 665, 673, 14 Sup. Ct. 219, 
37 L,. Ed. 1215) ; that the plaintiff in buying reHed on the truthfulness 
of the statements in the prospectus and in the treasurer's letter ; and 
that plaintiff was damaged to the extent of the purchase money be- 
cause the stock was valueless. 

As already stated, the plaintiff bought of a broker who was selling 
stock owned solely by Flagler. Not. only was no purchase made by the 
plaintiff of treasury stock, or of stock in which the défendants were 
otherwise interested ; but the record faiis to show any légal ground for 
the plaintiff even to claim that he was buying treasury stock. On the 
contrary, the letter of the treasurer was explicit notice that the broker, 
in offering stock to the plaintiff at 50 cents on the dollar, must be deal- 
ing in stock that had already left the treasury. 

Only one inference can be drawn from the prospectus. The de- 
fendants were inviting every one into whose hands the prospectus 
should come to buy treasury stock. That was in aid of the conspiracy, 
and the only conspiracy, which the évidence tended to sustain. And 
to ail persons who bought treasury stock — who paid their money into 
the fund over which the défendants had a control and interest in com- 
mun — relying on the truth of the statements of fact in the prospectus, 
ail of the défendants who were parties to the false statements might 
well be held answerable in damages. But the plaintiff, so far as the de- 
fendants were concerned, was a purchaser on the market. And while 
the sponsors for false prospectuses that are issued to bring in money 
to the common treasury are justly made to respond to ail persons who 
take the invited action, yet the law recognizes no right of action in 
one who relies without invitation on a statement addressed to a par- 
ticular class which he stays out of. Peek v. Gurney, L. R. 6 H. L. 
337; Wells V. Cook, 16 Ohio St. 67, 88 Am. Dec. 436; Hunnewell v. 
Duxbury, 154 Mass. 286, 28 N. E. 267, 13 L. R. A. 733 ; Hindman v. 
First Nat. Bank, 112 Fed. 931, 50 C. C. A. 623, 57 L. R. A. 108. "It 
nas never been a ground of action that the défendant made a dishon- 
est représentation, and that the plaintiff had relied upon it and sustain- 
ed in jury. The moral obligation to speak the truth is not ground for 
a civil action unless the misrepresentation was intended to induce the 
very action by the plaintiff which bas resulted in bis damage." By 
the prospectus the défendants intended merely to induce the plaintiff 
or any other reader of it to pay bis money into the treasury and re- 
ceive stock from the company as seller. And the letters between the 
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plaintiff and the company do not change the situation in the slightest. 
The plaintiff did not frankly disclose what he was thinking of doing. 
On the contrary, he asked the company to name the priée at which it 
would sell him stc*ck — just what the company would expect from any 
one who had been attracted by seeing or being told of the prospectus. 
The company's letter in reply incloses another copy of the prospectus, 
repeats the représentations thereof largely, and invites the plaintiff to 
buy some of the stock which the company is selling "for equipment 
purposes and working capital." Plaintiff's purchase of Flagler stock 
at 50 cents was not only outside of the action invited by the prospectus 
and letter, but was destructive of the défendants' endeavor to place 
treasury stock at 100 cents. So the case, on the évidence touching 
this branch of it, cornes to this: While the défendants' deceit may 
afford a ground of action in favor of those who were misled into pay- 
ing tlieir money (or property) into the treasury for stock sold by the 
company, the deceit does not run with the stock into the hands of 
subséquent transférées. 
The judgment is afïirmed. 



HOFFMAN V. GOSLINE et al. 

(Circuit Court of Appeals, Sixth Circuit. July 7, 1909.) 

No. 1,904. 

1. Sales (§ 340*) — Resiedtes of Seller— Assumpsit—Hequisites—Title. 

A iseller cannot recover in assumpslt for goods sold and delivered un- 
less title bas passed. 

fEd. Note. — For other cases, see Sales, Cent. Dig. § 927; Dec. Dig. § 
340.*] 

2. Sales (§ 218%*) — Contbact— Passing Title— "Piiipped tô." 

Défendant ordered pluintiffs to "ship to" défendant at a specified place 
and over a spécifie route 50 cars of coal of a certain grade and price f. 
o. b. mines, to be shipi)ed durlng tbe flrst week in Aprll, 1906. Held, that 
the words "shlpped to" did not indicate an intention that défendant should 
control the coal in transit ; and hence the fact that plaintifïs sliipped the 
coal in their own name did not necessarily as a matter of law dlselose 
an Intent to retain title after delivery of the coal to the carrier. 

[Jîd. Note. — For other cases, see Sales, Cent. Dig. §§ 58G, 587 ; Dec. Dig. 
§ 218%.*] 

3. Sales (§ 199*) — Passing Title— Iktent. 

The time of passing title to chattels sold dépends on the Intention of 
the parties. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 517; Dec. Dig. § 
199.*] 

4. Sales (§ 201*)— Passing Title— "F. O. B." Shipmenis. 

The ordinary effect of a purchase of coal at a specified price "f. o. b. 
mines" is that title shall pass on delivery of the coal to the carrier. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 535, o36 ; Dec. Dig. 
, 201.*] 

5. Sales (§ 200*) — Passing Title— Conditions Précèdent- Weighing. 

Where défendant requested plaintiff s to ship to défendant at a specified 
place 50 cars of coal of a specified kind at .Ç2.23 f. o. b. mines during the 

•For other cases see same topic & § numbeh lu Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
172 F.— 8 
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flrst week in April, 1906, shipping date guaranteed, and défendant accep^ 
ed regardless of conditions, weighlng the coal was not a condition prece- 
dent to tlie passlng of title. 
[Ed. Note.— For otlier cases, see Sales, Cent. Dig. §§ 525, 520 ; Dec. Dlg. 

t200.*] 

C. Sales (§ 199*) — Passino Title— Intent. 

Where no rights of creditors had intervened, and there was no ques- 
tion of ttie buyer's ability to pay for coal purchased and refuised, It was 
the seller's right to rebut the presumption of intent to retaln title by con- 
slgning the coal to the place of delivery in the name of the seller, instead 
of the buyer. 

[I3d. Note. — For other cases, see Sales, Cent. Dig. § 517; Dec. Dlg. § 
199.*] 

7. Sales (§ 218%*) — Passing Title— Question foe Jubt. 

In an action for goods sold and delivered, but shipped by the seller in 
its own name, and not to the buyer as consignée, whèther title passed was 
for the jury. 

riCd. Note.— For other cases, see Sales, Cent. Dlg. §§ 586, 587 ; Dec. Dlg. 
5--JISV..*] 

8. Sali:s (§ 218%*) — Passing Title— Questions for Juet. 

Where an notion for goods sold depended on whether the title passed, 
the court's fallure to submlt to the jury the précise lines of Inquiry Into 
the facts from whlch they were to détermine such Issue was prejudiclal 
error. 

[Ed. Note.—For other cases, see Sales, Cent. Dig. §§ 586, 587; Dec. Dig. 
S 2I8V2.*] 

In Error to the Circuit Court of the United States for the Eastern 
^District of Michigan. 

Thls was an action in assumpslt upon the common counts. It was com- 
menced in the Circuit Court of the United States for the Eastern District of 
Michigan, Southern Division, by plaintifEs below, partners under the flrm 
name of GosUne & Co., of Toledo, Ohio, agalnst Hoffman, défendant below, of 
Détroit, Mich. The action grew out of a contract, notice of whlch was given 
under the plea of the gênerai issue. The cause was tried to the court and a 
Jury, and resulted in a verdict in favor of the flrm for $4,574.78. Judgment 
with Interest thereon was entered, and in due course the cause was brought 
hère upon proceedings in error. 

The bill of particulars of the demand made and of the recovery sought was 
the "purchase price of flfty caçs, containlng 1,858.45 tons Kanawha gas run of 
mine coal, at $2.25 per ton, f. 0. b. mine, $4,181.51." The contract before al- 
luded to was made through correspondence. On March 30, 1906, Hoffman tel- 
egraphed an order to Gosline & Co. in substance: 

"Please ship to Jules G. Hoffman, at Junction Yards, Mich. Route, M. C. 
R. R. * * • 50 cars • ♦ • Kanawha gas run-of-mine; * * * 
price $2.25, f. o. b. mines • ♦ * to be shipped flrst week in April, 1906. 
Rhlpment at above date guaranteed." On March 31st Gosline & CO' accept- 
iû this order by letter, stating among other thlngs: "Shipment next week. 
Mines hâve agreed to ship this regardless of conditions, and In selling it to 
you we understand you are to tal^e the coal on the same basis." On April 
2d Hoffman acknowledged receipt of this letter, and, after allusion to bis or- 
der, closed with the words, "for shipment thls week, regardless of conditions." 
It seems that at the tlme there was some pro.spect of a coal strike in the soft 
coal régions, though no strike occurred and the priées of coal decUned. Gos- 
line & Co. had on March 28th purchased 50 cars of the same grade of coal at 
$1.50 per ton f. 0. b. mines from a Company of Charleston, W. Va., whlch 
was operatlng coal mines at Paint Creek on the Chesapeake & Ohio Railroad, 
In that State. Gosline & Co. undertook to flll the Hoffman order from that 
source. As the coal was loaded on the cars at the mines, card bills, as they 

*For other cases see same tqplc & S nx^mbeb In Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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were called, were made out by représentatives of the coal operatlng company, 
showlng the numbers of the cars, conslgnor, consignée, route, and destination. 
The cards were then deposited by the operating company at an agreed place, 
from whieh they were taken by the railroad condiictors when the loaded cars 
were removed by the railroad company. The loaded cars were automatically 
welghed as they passed over the scales at Paint Creek Junction, and were 
thence transported to their destination. Thèse card bills were taken up at the 
weighlng station and waybllls were made and substitnted, with the addition, 
however, of the weights of the coal. No bills of ladiiig were issued, and the 
waybills were, as was usual, given only to the conductors who were in charge 
of the trains, as means of identifying and direeting the cars to their destina- 
tion. Gosline & Co. kept trace of the cars through their numbers, which were 
fumished them both by an agent they had at the mines, and by the railroad 
agents. The card bills and waybills representing the coal in question con- 
tained the name of Gosline & Ce, by their direction, both as consignors and 
consignées, destination and route In each instance belng Junction Yards, Mlch., 
via Michigan Central Railroad. 

Evidence was offered tending to show that 50 cars were loaded at the mines 
with coal of the required grade and quality, bllled In the manner mentioned, 
and turned over to the railroad company withln the flrst seven days of April, 
1906; that Gosline & Co. notifled Hoffman of the shipments of the coal as 
often as made, givlng numbers of cars and destination, Junction Yards, and 
at the same time notifled the proper railroad agents that the coal belonged to 
Hoflfman and to dellver same to him ; that the railroad agent at Junction 
Yards, upon arrivai of cars, seasonably notifled Hoffman, who declined to re- 
celve the coal. The évidence tended to show that 23 of the cars were loaded 
and delivered to the railroad on or before April 6th, and the remainder on 
Aprll 7th ; also, that seven of the cars were weighed and their transportation 
commenced prier to the 7th, and the remainder upon the 7th, and at various 
dates thereafter until the 15th. In the forenoon of April 7th Hoffman sent a 
telegram to Gosline & Co. gtating: "I hereby cancel my order. * * ♦ you 
wlll hâve to divert." Gosline & Oo. communicated with Hoffman both by télé- 
phone and telegraph, the telegram reading: "Every car in your order * • ♦ 
is either en route or wlll go forward to-day. This is per agreement. We can- 
not cancel." Hoffman wired in return at 11:57 a. m.: "Your telegram order 
is absolutely canceled; wlll not aecept coal." At 3:14 p. m., Hoffman wired 
again: "My order was canceled and you ship coal at your own risk." Gosline 
& Co. confîrmed their cours* by letter of April 7th, which Hoffman answered 
on the 9th, alluding to téléphone conversation and confirming his telegrams. 
The 50 car loads of coal were subsequently sold by the railroad company for 
demurrage. Each of the parties to the action disclalmed any Interest in th& 
coal, and refused to hâve anythlng to do with it 

J. B. Murfin, for plaintiff in error. 
H. C. Bulkley, for défendants in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The assignments of error are numerous, but need not be noticed in dé- 
tail. Each side presented charges, requesting among other things a 
directed verdict. The leading issue presented by the record and by 
counsel is whether title to the coal passed to Hoffman, It is conceded 
by both sides, as under settled law it must be, that in an action like 
this — déclaration on the common counts — recovery was not permissible 
unless title had passed. 

It is claimed on behalf of plaintiff in error that title did not pas& 
for several reasons: In the first place, that the contract in terms re- 
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quired the coal to be consignée! to Hoffman by name. In tbe next 
place, that consignment of the coal to Gosline & Co. disclosed a pur- 
pose in them to retain title, and so be able, as was customary under con- 
ditions like those threatened, to divert the coal to others at higher 
priées. And, finally, that Hofifman's refusai to receive the coal pre- 
vented transmission of title, and consequently recovery in an action 
like this. It is maintained on behalf of défendants in error that con- 
signment to Gosline & Co., with intent to transfer title to Hoffman, 
giving notice to that efiFect to him and the carrier, was consistent with 
the contract, and that they anticipated and met the other claims by évi- 
dence (1) explaining that the sole object of so consigning the coal 
was to avoid revealing the name of their customer to the mine opera- 
tors, and that it was customary so to do, as Hoffman well knew ; and 
(3), if we understand it, showing that the coal had been delivered to 
the railroad company at the mines when notice of Hofïman's effort to 
cancel the contract was received. 

We are not persuaded that the contract required consignments to 
be made only in the name of Hoffman. Of course, consignments made 
in his name would hâve been in harmony with the contract. But did 
the language so restrict consignments? As it seems to us, the words 
"ship to Jules G. Hoffman, at Junction Yards, Mich. Route M. C. R. 
R.," meant that the coal should be placed in Hoiïman's actual posses- 
sion at Junction Yards, rather than that it should be placed at his dis- 
posai in transit. Expressly naming destination necessarily meant do- 
minion of the coal in Hoffman at that place ; but mentioning only a por- 
tion of the route, and omitting any point of origin or any route leading 
thence to the Michigan Central Railroad excluded demand for control 
in transit, and left the consignment open to any explanation which was 
consistent with transfer of title at the mines. If control in transit and 
possession at destination were intended to be made alike material, sure- 
ly that intent should hâve been distinctly expressed. The words "ship 
to" a person named, "at"-a specified place, are hardly calculated to re- 
veal a purpose to control in transit, so much as an order for delivery 
of the thing at the place named. Indeed, it is hard to see why it would 
not hâve been a compliance with the language we are considering, if 
Gosline & Co. at the time of receiving and accepting the order of Hoff- 
man had been in control at Junction Yards of 50 cars of coal of the 
kind required, and had tendered the same to Hoffman. 

We therefore think any construction of the contract which would 
restrict consignment exclusively in the name of Hoffman would attach 
unusual rigor to the meaning of the words "ship to," and would also 
bring them into conflict with the usual efîect accorded to the intention 
of the parties where passing of title is in question. In Harrison v. 
Fortlage, 161 U. S. 57, 63, 16 Sup.Ct. 488, 490, 40 L. Ed. 616, it was 
held that a contract "to ship by a certain vessel for a particular voy- 
age" did not necessarily mean that the goods must be carried in that 
vessel throughout the voyage. See, also, Fisher and Another v. Minot^ 
10 Gray (Mass.) 260, 263; Mora y Ledon v. Havemeyer, 121 N. Y. 
179, 186, 34 N. E. 297, 8 L. R. A. 345 ; Clark v. Eindsay, 19 Mont. 1, 
4, 47 Pac. 103, 61 Am. St. Rep. 479, 
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The foregoing views are strengthened, we think, by the law applic- 
able to consignments made by coiisignors to themselves instead of 
their vendees. Nothing perhaps is better settled than that the intention 
of the parties must be given controlling eiïect in issues concerning the 
passing of title to chattel property. It is net open to serious dispute 
that the contract under review discloses a common intent in the parties 
to transfer title to the coal, when placed upon the cars and delivered 
into the custody of the carrier. This is but the ordinary effect to be 
given to "f. o. b. mines." If the consignments had been made in the 
name of the vendee, there could hâve been no question so far as this 
contract is concerned as to passing title to ail coal loaded on cars and 
seasonably delivered into the custody of the carrier at the mines. In 
that event the appropriation of the coal to the buyer would hâve been 
complète ; for in our vievkr the contract did not make weighing a condi- 
tion précèdent to the passing of title. Now, since no rights of credit- 
ors had intervened, and no question of vendee's ability to pay had been 
made, it was open to the vendor, by pertinent facts and circumstances, 
to rebut the presumption of intent to retain title by consigning the coal 
in the firm name. Dows v. National Exchange Bank, 91 U. S. 618, 
633, 634, 23 L. Ed. 214 ; Joyce v. Swann, 17 C. B. (N. S.) 83 ; Browne v. 
Hare, 4 H. & N. 821, 838; Gibbons v. Robinson, 63 Mich. 146, 150, 
154, 29 N. W. 533 ; Emery's Sons v. Irving National Bank, 25 Ohio St. 
360, 18 Am. Rep. 299; Straus v. Wessel, 30 Ohio St. 211; Merchants' 
National Bank v. Bangs, 102 Mass. 291 ; Hobart v. Eittlefield, 13 R. I. 
341 ; Neimeyer Lumber Co. v. Burlington & M. R. R. Co., 54 Neb. 321, 
74 N. W. 670, 40 h. R. A. 534; McKay & Co. v. McKenna, 173 Pa. 
581, 34 Atl. 236. 

This reduces the case to an issue of fact. Under our view of the 
évidence, this issue was one for the jury. It foUows that the requests 
made on behalf of the parties respectively for charges directing a ver- 
dict were properly overruled. But we are constrained to think, with 
déférence, that the gênerai charge failed to submit to the jury the 
précise lines of inquiry into the facts which they were to détermine. 
We think that this amounted to prejudicial error, and that the case 
should be retried under appropriate instructions concerning the passing 
of title. The judgment is accordingly reversed, and a new trial 
awarded. 



LOUISVIIvLB & N. R. CO. v. P. W. COOK BEEWING CO. 

(Circuit Court of Appeals, Seventh Circuit. April 13, 1909.) 

No. 1,505. 

X. Cabbiehs (§ 45*) — Suit to Compel Intebstate Caeeieb to Beceive and 
Tbanspobt Goods— Jueisdiction. 

A suit to compel an Interstate carrier to receive and transport prop- 
erty tendered for shipment is one to enforee performance of a duty im- 
posed by gênerai law, and within tlie jurisdiction of the courts, and the 
complainant is not required to resort in the first instance to the Inter- 
state Commerce Commission. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 45.*] 

*For otli«r cases see same topic & i numbsb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexe* 
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2. CouETS (I 6*) — Suit To Compel Inteestate Caeeiee to Receive and 

Tbanspobt Goods— Jurisdiction. 

A suit to compel an Interstate carrier to receive and transport property 
tendered for shipment Is one In personam, and may be maintalned in a 
court, State or fédéral, in the state where the shipments were tendered, 
where sucli court has jurisdiction of the pai'tles, regardless of the fact 
that the shipments were refused because of a statute of the state where 
they were consigned for dellvery. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. §■ 6.* 
Jurisdiction over corporations, see note to St. Louis, I. M. & S. Ry. Co. 
V. Newcom, 6 C. C. A. 174.] 

3. CoMMBEOE (§ 33*) — Ihteestate Commebce— Régulation by States— Intox- 

ICATING LiQUOES. 

A state statute prohlblting carriers from carrying intoxlcating liquors 
Into any county or district therein where the sale of sueh liquors Is pro- 
hUilted by law, as applled to shipments from other states, Is vold as an 
attempted régulation of Interstate commerce, aud affords no justification 
for the refusai of a rallroad company, although a corporation of such 
state, to receive and carry such shipments. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 26, 81; Dec. 
Dlg. § 33.*] 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Philip W. Frey, for appellant. 
George A. Cunningham, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. On bill and answer a decree was entered 
restraining appellant from refusing to accept interstate shipments ten- 
dered by appellee. The facts from which arise the questions necessary 
to be answered are thèse : Appellee is an Indiana corporation operat- 
ing a brewery at Evansville. Appellant is a Kentucky corporation 
doing business as an interstate carrier on an interstate railroad extend- 
ing through Indiana and Kentucky. In 1906 Kentucky passed an act 
declaring it to be unlawful for carriers to bring intoxicating liquors 
into any county or district where the sale of such liquors had been le- 
gally prohibited. In 1907, shortly before appellee filed its bill, appel- 
lant published a circular, posted it in stations, and filed it with the In- 
terstate Commerce Commission, directing appellant's agents to refuse 
to accept shipments of intoxicating liquors, whether intrastate or in- 
terstate, destined to points within Kentucky prohibition territory. Be- 
fore this, appellant shipped béer for appellee to ail Kentucky points on 
its line ( from which fact we deduce that appellant had duly made and 
published proper classifications and rates for such shipments). After 
the issuance of the circular aforesaid, appellant refused to accept ap- 
pellee's béer shipments to prohibition points, though the full freight 
charges were tendered in advance, but continued to accept such ship- 
ments to nonprohibition points. Appellee filed its bill in the state court 
at Evansville. 

The contention that appellee's remedy, if any, was limited to pro- 
ceedings before the Interstate Commerce Commission, we deem un- 
tenable. No complaint was made that the béer rates were unreasona- 

'f'or ouer cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ble, either in themselves or on comparison with rates for other com- 
modities, or that appellee was subjected to any undue disadvantage in 
its compétition with other brewers, or that Evansville was discruninat- 
ed against. Any such complaint would go to the Commission. But 
the suit hère was based on appellant's refusai to carry under any cir- 
cumstances goods of a class for which appellant liad made generally 
a classification and rate. Whether the refusai to carry the property 
in question, like a refusai to carry some person, was justified or not, 
we believe is a question of common law, not an interprétation and ap- 
plication of any provision of the interstate commerce act (Act Feb. 
4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]). And 
the act itself provided that nothing therein should in any way abridge 
the remédies at common law. See Danciger v. Wells, Fargo & Co. (C. 
•C.) 154 Fed. 379. 

Jurisdiction (resting upon the original jurisdiction of the state 
■court) is further assailed on the ground that the decree affects prop- 
erty and rights of appellant beyond the territorial reach of the court. 
The state court, and the fédéral court on removal, had full jurisdiction 
of appellant's person. The suit was in pérsonam. The act complained 
•of was appellant's refusai in Indiana to accept in Indiana goods for 
shipment into Kentucky. That part of the decree which directs the 
performance of acts in Indiana is beyond the scope of the attack. 
Therefore the decree should not be vacated (nor modified, since no 
motion to modify was made), even if there were any merit in the con- 
tention that the command to make deliveries in Kentucky was erro- 
neously included in the decree. 

We find nothing in the case to justify appellant's refusai. Béer is 
recognized by the law of the land as a commodity in which persons 
may deal as freely as in other commodities, except to the extent that 
such traffic is restrained or prohibited by express législation. The 
Kentucky législation was effective only as an exercise of local police 
power. As a régulation of interstate commerce it was utterly void. 
Cincinnati, etc., R. Co. v. Commonwealth, 136 Ky. 563, 104 S. W. 
394, 31 Ky. Law Rep. 954; Heymann v. Southern R. Co., 203 U. S. 
270, 27 Sup. Ct. 104, 51 L. Ed. 178. And under the Wilson act (Act 
Aug. 8, 1890, c. 728, 26 Stat. 313 [U. S. Comp. St. 1901, p. 3177]) 
the local police power could not attach until after delivery of the béer 
to the Kentucky consignée. Foppiano v. Speed, 199 U. S. 501, 517, 
26 Sup. Ct. 138, 50 L. Ed. 288 ; Heymann v. Southern R. Co., supra. 

In support of its reliance upon the Kentucky statute appellant in 
its answer alleged that as a Kentucky corporation it had covenanted 
with Kentucky to obey the Kentucky laws. If as between Kentucky 
and appellant the promise was meant to include void statutes, the right 
of Indiana citizens to require appellant to perf orm fully its duty as an 
interstate carrier under the laws applicable to interstate commerce 
could not be thereby altered or diminished. For otherwise appellant 
would be endowing the Kentucky Législature with a power forbidden 
it by the fédéral Constitution. 

The answer attempted a further justification on the ground that the 
promulgation and enforcement of appellant's aforesaid circular was "in 
the exercise of its power -as a common carrier to make reasonable rules 
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and régulations as to the kind of goods and commodities which it 
would transport and carry as such common carrier." Conceding the 
power to the full exterit stated in the numerous authorities cited by ap- 
pellant (see 5 A. & E. Ency. of Law [2d Ed.] 162, as illustrative). 
we find no facts either in the answer or the bill on which to base the 
reasonableness of the promulgated rule. As a mère transportation 
problem there wa.s no différence between carry ing a case of béer to 
a "wet" Kentucky county and carrying one to the adjoining "dry" 
county. Appellant did not claim that it was not equipped or did not 
choose to carry that class of property. On the contrary appeUant's 
gênerai practice was to accept such traffic. In argument it was sng- 
gested that a good reason for making the différence between béer 
shipments to "wet" and to "dry" counties might be found in the 
damage to its business which appellant might suffer from fines, costs, 
withdrawal of patronage, punitive régulations, etc., if it should fail to 
obey the void Kentucky statute. That is spéculation for which we find 
no warrant in the record. The bill averred that the statute, so far as 
it affected Interstate commerce, was held void in the first case that 
arose, and that ail the railroads in Kentucky except appellant had been 
carrying béer to "dry" counties without any prosecutions being insti- 
tuted. The answer merely stated that appellant "would render itself 
liable to prosecution." Appellant did not even allège a belief that 
prosecutions would be undertaken, much less that they would end in 
fines, or that other evil conséquences would follow. And such an ap- 
préhension, if spéculation is to be indulged, would probably be ground- 
less unless appellant should voluntarily go beyond its province of car- 
rier and make itself a party to illégal sales after the transportation 
was ended — a thing conceivable in "wet" as well as in "dry" counties. 
So the reasonableness of the rule really comes back to rest on appel- 
lant's mère désire to carry out the policy exhibited in the void, as well 
as in the valid, part of the Kentucky statute. While this may be not 
uncommendable in appellant as a Kentucky corporation, at the same 
time appellant as an Interstate carrier should not overlook the fact 
that the paramount congressional policy stands exprès sed in the Wil- 
son act. 

The decree is affirmed. 



UKION CARBIDE OO. v. AMEEICAN CARBIDE CO. 

(Circuit Court, N. D. New York. Aiigust 2, 1909.) 

1. Patents (§ 75*) — Pkiob Public Use— What Constitctes— Expérimentai. 
Use. 

An expérimental use of a new invention or discovery, wliicli will not 
defeat tlie right of tlie Inventer to a patent unless application is niade 
within two years, niust hâve been in perfecting tlie invention, and where 
the dlscoverer of a new form of calcium carblde, wlio made a consid- 
érable quàntlty, used the same in experlments In making acétylène gas, 
etc., not for the purpose of perfecting it, but to demonstrate its com- 
mercial value, and also sent a quantity abroad without injunctions of 
seereey or restrictions upon its use, where it was used for like pur- 

•For other cases see same to'pio & S numbeb In Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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poses, such use constituted a public use or disolosure within the meauing 
of the law. 

[Ed. Note. — For other cases, sec Patents. Cent. I>ig. § 05 ; Dec. Dig. 
I "5.* 

Triority aud coutinuance of public use of invention as afîeeting patenta- 
bility. see note to Eastman v. Jlayor, etc., of City of New York, 09 C 
C. A, 046.] 

2. Patents (§ 110*) — Prior Public Use— ïime of Application— Successive 

Applications. 

The diseoverer of a new form of a chemical product niade an appli- 
cation for a broad patent thereon, -n-hicli was rejected, , and lie atter- 
ward, but more than two years after liis product had heen lu public 
use, mado a new application for a more limited patent, wliicli after 
various amendments was granted. Tivhl, that the second applicatioi 
was a continuation of the first in such sensé as to take the case ont of 
the limitation of the statutc ; tlie product which was the subject of both 
applications being the same. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 153 ; Dec. Dig. 
§■ 110.*] 

3. Patents (§ 328*) — Validity— Ineiungement— Crystalline Calcium Cak- 

BIOE. 

The AVillson jiatent, No. 541.138, coveriug "as a new product crystal- 
line calcium cariiide existiiig as masses of aggregated crystals," is valid, 
but is llniited to tlie one form of crystalline earbide '•existing in masses 
of aggregated crystals,'' and does not include other fornis which had 
been previously produced. As so eonstrued, hcld not infriuged. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit for alleged infringement of United States letters 
patent No. 541,138, to 'Thomas L. Willson, dated Jtine 18, 1895, for 
an alleged new product existing in the form of crystalline calcium car- 
bide, and for an accounting. 

Louis C. Raegener, for complainant. 

Kernan & Kernan (Charles Neave and Willis Fowler, of counsel) . 
for défendant. 

RAY, District Judge. The claim of the patent in suit. No. 541,138. 
dated June 18, 1895, application filed March 4, 1895, and granted to 
Thomas L,. Willson, for "product existing in form of crystalline cal- 
cium earbide," reads as f ollows : 

"As a new product crystalline calcium earbide existing as masses of aggre- 
gated crystals, sub.stantlally as described." 

The patent says ; 

"ïhis jnvenlioii i-elates to the production of a isew form of crystalline cal- 
cium earbide. Hefore my invention, calcium earbide bas existed lu an am(n-- 
phous condition, due either to the method of its préparation, or to the impuri- 
ties contained in il. By my invention herein described, calcium earbide is 
produced in a new form, namely, in crystalline condition, havlng a bluish or 
purplish iridescenco. The earbide so existing is iu a condition particularly ap- 
[dicable, on account of its i)urity, for conversion into other compounds." 

The patentée then describes his process, and then says: 

"The liquid calcinni earbide tbus produced, when allowed to eool, crystal- 

lizes into the form above described, and when broken exbibits the iridescent 

surfaces above nained." 

*For otber cases see same toplc & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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He then statesthat by his process th'e yîeld of calcium carbideper 
electric horse power is almost doublée over a process of using direct 
current, etc. He then describes the mode of preparing the material, 
etc. He also says in the very beginning of his spécifications : 

"I hâve Inventée! a new and useful product exlsting In the form of crystal- 
llne calcium carbide." 

One is impressed with the idea that the patentée claims to hâve in- 
vented a new product which in the claim he says is "crystalline calcium 
carbide existing as masses of aggregated crystals." He, as seen, ex- 
pressly states that his invention relates to the production of a "new 
form of crystalline calcium carbide." That form is emphasized in 
the claim as "existing as masses of aggregated crystals," and to 
repeat: 

"By my invention Iierein described, calcium carbide Is produced in a new 
form, namely, in crystalline condition having a bluish or purplish Iridescence." 

The quality contended for is greater purity, and therefore greater 
adaptability for conversion into other compounds. 

If "crystalline calcium carbide existing as masses of aggregated 
crystals" of the form and quality substantially as described, viz., a 
"crystalline condition," was old, then we hâve no new product. The 
patent on its face admits that calcium carbide had existed in an "amor- 
phous" condition — that is, having no determinate form, no regular 
structure, not crystallized, having no particular form or shape — -but 
claims that the patentée has produced a calcium carbide "existing in 
masses of aggregated crystals," therefore crystallized, and that, exist- 
ing in the new form, it possesses greater purity and is therefore better 
adapted for conversion into other compounds. H this product did not 
exist before, and Willson did produce it, utility must be conceded. This 
is the patent, and this the claim, and no matter what Willson invented 
or produced, if he has not described and claimed it, his patent cannot 
be upheld. This has become elementary in patent law, and the subject 
will be referred to later. 

The défendant urges three grounds of invalidity, viz. : 

"First, because, even assumliig that the prier calcium carbldeg were amor- 
phous, there is no patentable novelty In the crystalline form whether or not 
existing as masses of aggregated crystals. 

"Second, because, if tiie claim is for crystalline calcium carbide (and Is not 
uiodified by the words 'existing as masses of aggregated crystals'), it is direct- 
ly antlcipated by the Woehler calcium carbide which, we contend, was crystal- 
line. 

"And, further, the patent is Invalid because, as we point out at pages 57- 
66, Infra, if Willson's story is to be believed, the claimed product was in pub- 
lic use or on sale for more than two years prier to filing the application for 
the patent in suit." 

The défendant also insists that it does not produce "calcium carbide 
existing as masses of aggregated crystals," and therefore does not 
infringe ; but suppose it true that calcium carbide before Willson exist- 
ed only in an "amorphous condition" — that is, "not crystallized" — and 
défendant produces it in a crystallized condition, and of the necessary 
purity, even if it does not always exist "as masses of aggregated crys- 
tals," does it not infringe? Is the existence of defendant's product 
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in masses of aggregated crystals essential to constitute infringement 
if it produces it in the crystallized form as distinguished from the 
amorphous form and it only existed in the amorphous form before? 
What is the essence of the Willson invention if there be invention? 
Is it calcium carbide crystallized, or is it calcium carbide existing as 
masses of aggregated crystals? The défendant insists that the claim 
must be narrowly construed to embrace only that spécifie form of 
crystalline calcium carbide which exists as masses of aggregated 
crystals, and that it is not a claim for crystalline calcium carbide or 
ïor calcium carbide. The défendant insists that the claim as originally 
made was rejected, and rejected again after amendment, and only 
allowed when the words, or limitation, "existing as masses of aggre- 
gated crystals," were inserted. 

It is conceded that after Willson made his invention, whatever it 
was, that he applied for a patent for calcium carbide broadly and was 
rejected. He then fîled the claim in suit. The first application was 
filed March 16, 1893, and the claim read: 

"The new product hereinbefore described ; the same being a carbide of cal- 
cium with or without metallic- calcium." 

The file wrapper of this patent shows that the original claim filed 
March 4, 1895, read as follows : 

"As a new product, crystalline calcium carbide having a blulsh Iridescence, 
substantially as described." 

That this claim was rejected March 19, 1895, on: 

"U. S. 492,377, Feb. 21, 1893, Willson (Fused Bath Aluminum) ; Comptes 
rendus, vol. 119, p. 16, July 2, 1894; Roscoe & Schorlemmer's Treatise on 
Ohemistry, vol. 3, part 2, Manchester 1884, p. 445 (455). Comptes rendus, vol. 
119, refers to calcium carbide as crystalline." 

Thereupon, May 8, 1895, Willson, by E. N. Dickerson, his attorney, 
filed the following communication and afïïdavits: 

"To the Hon. Commissioner of Patents — 

"Sir: I amend this case as follows: 

"Amend claim 1 by addiug after the words 'calcium carbide' the words 'ex- 
isting as masses of aggregated crystals.' 

"Add the following claim: 

"2. As a new product, crystalline calcium carbide existing as masses of ag- 
gregated crystals, substantially as described. 

"A sample is furnished herewith. 

"It is respectfully insisted that the références do not meet the claims. There 
is no description of crystalline calcium carbide in Willson's 1893 patent, or in 
Roscoe and Schorlemnier. An affidavlt filed herewith antedates the publica- 
tion in the Comptes Rendus of July 2, 1894. 

"So far as the présent flrst claim is coiicerned, there is the additional dis- 
tinction of the peculiar bluish Iridescence obtained by Mr. Willson's process, 
and not to be f ound in any of the antlcipating références. 

"Respectfully, R N. Dickerson, Atty. for T. L. Willson. 

"May 8, 1895. 

"City of Washington, District of Columbia — ss.: 

"Thomas L. Willson, being duly Bworn, déposes and says: I am the appli- 
caut in the above-entitled application. Previous to July, 1894, I had practical- 
ly produeed crystalline calcium carbide ou a large scale in the United States. 
I had previously produeed several tons of such materlal, and I had more than 
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a ton of sueh mfiter'ml in New York at tliat tiiae. ïliis fact, if desired, ean 
be verlfied by affidavits of nuniei'ous wituesses. 

''ïliouias Ij. Willson. 

"Sworn to and subscribed bel'ore me tliis eifîhlh duy of May. A. D. 1895. 

"[Notarial Seal] W. Clai-ence Duvall, Notary Public." 

"City of Washington, District of Columbia — ss.: 

"Thomas L. Wlllsbn, being duly sworn, dei^oscs and says: ïhat he is the 
applicant in the above-entitled ai)p'iieation, and tliat he executed an affidavlt 
in said application dated the 8th day of ;May, 1S?)5, in which he stated that 
he had practically produced crystalline calcium carbide on a large scale in the 
United States prior to a certain date. He now réitérâtes that .statement and 
suppléments it with the statenient tliat prior to September, 1892, he had pro- 
duced crystalline calcium carbide ni practical quaiitities, and in September, 
1892, he sent a quantity of it to Lord Kelvin, at Glasgow, Scotlaiid. Thix 
crystalline calcium carbide was produced, broadly stated, by sub.ieetiiig cal- 
cium oxide with carbon to the action of an eleetric arc, using an electrie cur- 
rent of about thirty-flve bolts and two thousand ampères. The crystalline cal- 
cium carbide produced thereby has the formula CaC2. Since that tinie dé- 
ponent has been constantly engagea in practically producing this crystalline 
calcium carbide; and has produced it in large quantities and on a commercial 
scale. And further déponent saith not. 

"Thomas L. Willson. 

"Sworn to and subscribed before me this ninth day of May, A. D. lS9ô. 

"[Notarial Seal] W. Clarence Duvall, Notary Public." 

Thereupon the commissioner held that there wa.s no patentable dif- 
férence between the old claim as amended and the new claim, as the 
only différence in the wording- was that the old claim as amended 
retained the words "having a bluish iridescence," which were omitted 
from the new and added claim. Thereupon Willson, by his attorney, 
struck ont claim 1 as amended, leaving the new claim, and this was 
allowed. The old claim, claim 1, as amended, read as follows : 

"1. As a new product, crystalline calcium carbide exlsting as masses of ag- 
gregated crystals having a bluisli iridescence, substantially as desc-ribed." 

And the added claim read: 

"2. As a new product, crystalline calcium carbide exlsting as niasses of ag- 
gregated crj'stals, substantially as described." 

Claim 1 being struck out, 3 remained and was allowed. This was 
a change which followed the rejection based on the statement that 
prior publications showed that calcium carbide existed as crystalline. 
The change was the insertion of the words in the new claim, as in the 
old, "existing as masses of aggregated crystals." Is this a self-imposed 
limitation, in view of the action of the Patent Office? Is it a limitation 
imposed by the Patent Office and accjuiesced in by the applicant in or- 
der to obtain his patent. The change and modification or limitation of 
the claim certainly followed the action of the Patent Office. The 
words "existing as masses of aggregated crystals" cannot be held to be 
meaningless. It may be a disputed and disputable question whether 
the claim was allowed because of the affidavits presented to the Patent 
Office, or because of the limitation put in the claim. Clearly the lim- 
itation was put in the claim to avoid the objection of the commissioner 
of patents. It is equally clear that this patent is not for "crystalline 
calcium carbide in ail its forms." The patent on its face recognizes 
the prior existence of crystalline calcium carbide, and exjjressly says : 
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"This invention relates to the production of a new form of crystalline cal- 
îliim carblde. * « * By my invention lierein descrilied, calcium carbide is 
produced in a new form, namely, in crystuU' 'i> condition having a bluisli or 
purplisli iridesc-ence." 

The patent expressly names crystalline calcium carbide as pre-exist- 
ing, and states that the invention lias to do with "a new form" there- 
of, and that this new form of the product has "a bluish or purplish 
iridescence," and in the claim the patent says it exists "as masses of 
aggregated crystals." This has to do with form. What impresses me 
is : If Willson supposed he had found or made crystalline calcium car- 
bide as a new product, why did he not say so and adhère to his claim? 
Why did he say that his invention relates to "a new form of crystalline 
calcium carbide?" How can there be a "new form" of a thing in the 
absence of the thing itself ? "Crystalline" is thus defined by the Cen- 
tury Dictionary: 

"Consisting of crystal, relating or pertaining to crystals or crystallization, 
fonned by crystallization; o( the nature of a crystal, especially as regards Its 
internai structure, cleavage, etc. — opposed to ainorphous." 

It seems to me plain on the face of the patent, in connection with the 
file wrappers of his previous applications, that during the prior pro- 
ceedings in the Patent Office, resulting in the final rejection of the 
claim for calcium carbide broadly, Willson had become informed that 
crystalline calcium carbide existed and was known prior to the date 
of his invention, and that after the rejection of his claims he made up 
his mind that he had discovered, produced, and invented " a new form" 
of crystalline calcium carbide, one having a peculiar iridescence and 
existing as masses of aggregated crystals, and therefore first claimed 
the new form of crystalline calcium carbide having a bluish or purplish 
iridescence, and later made his description of this new form of crys- 
talline calcium carbide more spécifie by inserting in the claim the par- 
ticular form in which it existed as claimed by him to be a new product. 
I can account for the présence of thèse descriptive and limiting words 
in no other way. 

About August 5, 1892, Willson filed an application for a process 
patent, "electric réduction of refractory compounds," in which he de- 
scribed his use of the electric arc, his présent process, and said therein, 
referring to the electric arc : 

"I liave already employed it for reducing calcium oxide and produclug cal- 
cium carbide." 

Did he then know he had produced crystalline calcium carbide? If 
so, why did he not so state, and why, in his application filed March 16, 
1893, did he not claim crystalline carbide? 

In November, 1899, Moissan published an article, "Researches on 
Calcium and Its Compounds," in which he says : 

"At the température of the electric furnace, the lime is thus reduced by the 
Carbon under the formation of calcium vapors. If there is. In the présence of 
this vapor, solid or gaseous earbon, there is at once produced calcium carbide. 
In the présence of oxide of earbon, or of earbonic acid, there will be formed a 
mixture of oxide and of calcium carbide. Thèse différent reactions liave an 
importance for the study of the industrial préparation of calcium carbide." 
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It is apparent from this and other publications and évidence that 
calcium carbide had been produced by the electric current in a suitable 
furnace as early as 1899, by others. 

It is évident that Willson used the words "crystalhne calcium car- 
bide" in opposition to the words "amorphous calcium carbide." In fact 
he so States in substance. In 1891, D. H. Williams published in New 
York "Eléments of Crystallography." He describes and illustrâtes 
"crystal aggregate" and "crystalline aggregate." He says : 

"That portion of a homogeneous crystallized substance whose molecular ar- 
rangement is througbout the same along ail parallel lines, and wbich Is bound- 
ed by Its own characteristie plane surface, is called a crystal indlvldual. Such 
an indlvldual Is not of necessity completely bounded by crystal planes, slnce 
there Is generally a larger or smaller point of attachment to other crystals. 
There must, however, be enough planes to allow of tlie restoration of the com- 
plète form. Anythlng less than this is a crystal fragment or grain. 

"The union of two or more crystal individuala produces a crystal aggregate; 
while a mass of crystal grains, devoid of their characteristie forms and close- 
ly packed together, may be termed a crystalline aggregate." 

We may therefore hâve at least two forms of crystalline calcium 
carbide^that existjng in the form of crystal aggregates, or, what is 
the same thing, that existing as aggregated crystals, and this may be 
in masses, and that existing in the form of crystalline aggregates. 
The distinction exists and existed in 1891, long before Willson claims 
to haye made his invention or discovery. He is presumed to hâve 
known the distinction. The same idea of the formation of crystals 
and crystalline bodies is expressed in volume 5, American Cyclopedia 
[Ed. 1881], under "Crystallography." It is there stated: 

"(11) While simple and twin crystals form when circumstances are favorable, 
in other cases the solidifying materlal becomes an aggregate of crystalline par- 
ticles. Eegular crystals often require for their formation the nicest adjust- 
ment of circumstances as to supply of material, température, rate of coollng, or 
evaporation, etc. ; and hence imi>erf ect crystallizations are far the most com- 
mon in nature. A wealc solution spread over a surface may produce a deposlt 
of minute crystals, which, if the solution continues to be gradually supplied, 
will slowly lengthen, and produce a fibrous or columnar structure. In other 
cases, whetber crystallization take place from solution, or fusion, or other- 
wise, the resuit Is only a confused aggregate of grains, or the granular struc- 
ture." 

On the final hearing the position and claim of the complainant was 
that the words "existing as masses of aggregated crystals" in the claim 
of the patent is mère tautology; that they add nothing to the claim 
and detract nothing. This assumes that ail crystalline calcium carbide 
exists as masses of aggregated crystals, and in no other form, and that 
the distinction made by Williams in the forms of crystalline bodies 
has no application to crystalline calcium carbide. If so, why did Will- 
son insert the words in the original claim, and why did he add a new 
claim after the old one was rejected containing them? Was it to an- 
nounce the alleged fact that he had invented or discovered a "new 
form" of "crystalline" calcium carbide, and that his "new form" of 
"crystalline" calcium carbide always existed as "masses of aggregated 
crystals?" By implication Willson says in his spécifications of the 
patent in suit that calcium carbide has theretofore existed, so far as 
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known, in the amorphous condition only; that is, not in a crystalline 
condition. 

I am of the opinion and hold under the weight of évidence that crys- 
talline calcium carbide, as Willson understood it, exists in at least 
two forms — not referring to the amorphous condition, which is not 
crystalline in any sensé, but the opposite. 

In Willson's British patent of 1894, No. 16,342, he said : 

"The product of this invention is dlstinguished from calcium carbide previ- 
ously produced In minute quantlties for laboratory experiments, in that it is 
crystalline exlsting in masses of aggregated crystals," etc. 

It is évident that this is the form he had in mind as his production. 
Whitlock, defendant's witness, says: 

"In my opinlou the assemblage designated by Williams as a 'crystal aggre- 
gate' represents a mass of aggregated crystals and is distinct from a 'crystal- 
line aggregate.' A crystal aggregate, or iu other words, a mass of aggregated 
crystals, is necessarily crystalline, since the latter term includes the former. 
A mass of aggregated crystals, is then a partieular form of a crystalline ag- 
gregate." 

Doremus, defendant's witness, says: 

"Q. 40. You hâve, I belleve, read the patent in suit. Please state what the 
product is that is there described and claimed. 

"A. I hâve read the patent in suit, namely, No. 541,138, issued to Thomas 
11. Willson, and I hâve compared the statements in the spécification with the 
claim. In the openlng paragraph the patentée states that he has invented 'a 
new and useful product existing in the form of crystalline calcium carbide,' 
and in Unes 9 and 10 states: 'This invention relates to the production of a uew 
form of crystalline calcium carbide.' The claim reads: 'As a new product, crys- 
talline calcium carbide existing as masses of aggregated crystals, substantial- 
ly as described.' I am therefore of the opinion that the inventor desired to 
claim one form of crystalline calcium carbide ; this new form existing as 
masses of aggregated crystals. Now it is stated in 'Eléments of Crystallogra- 
phy, George Huntington Williams, Ph. D., 1891,' pages 16 and 17, defendant's 
Exhibit K, that: 'The union of two or more crystal Individuals produces a crys- 
tal aggregate ; while a mass of crystal grains, devoid of their characteristic 
forms and closely packed together, may be termed crystalline aggregate.' Two 
figures are given on page 17, Nos. 21 and 22, in illustration of this description. 
We find a similar state of affairs when we compare a large fiake of snow, 
which consists of well-deflned snow crystals, a mass of aggregated crystals, 
and a hailstone, which is a crystalline aggregate." 

Mr. Crocker, defendant's witness, says: 

"The develbpment and use of the electric fumace which I hâve outlined, giv- 
ing only a few of the prominent contributions to the subject, the literature of 
which is very extensive, proves that the heating effects of the electric current, 
whether used according to the arc or incandescent principle, was shown to the 
world by Davy a century ago, and was practically applied to the actual pro- 
duction of crystalline calcium carbide by Dr. Hare, as early as 18"!). * * * 
The Cowles patent, No. 319,995, defendant's 'Exhibit BC,' speciflcnlly mentions 
oxide of calcium as one of the materials to be mixed with gramilar carbon 
and subjected to a high température iu the Cowles electric furnace, which 
would resuit, and actually did resuit, in the production of crystalline calcium 
carbide. Nothing further was needed by one skilled in the art to euable him 
to employ this Cowles furnace and the lime and carbon mixture, in order to ob- 
tain crystalline calcium carbide. Ail that is necessary is to eonstruet the 
Cowles furnace, use the mixture, and carry ou the oi>erations as set forth in 
the Cowles patents referred to, and the product will be crystalline calcium car- 
bide." 
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In commenting on the patent in suit, he says that tlie words "exist- 
ing as masses of aggregated crystals" were inserted by Willson "in 
view of and in order to differentiate f rom the prior art," which Croclc- 
er had fully described. He adds: 

"This produet patent and elaim in suit therefor in view of tlie definite laii- 
guiige quoted, does not and was not Intended to cover ail crystalllne caleiimi 
carblde, and would not therefore cover ail crystalline calcium carbide wlileli is 
not auiorphous." 

I hâve read the évidence of the complainant's witnesses on ail thèse 
points, but it is unnecessary to quote or discuss same hère, as I am 
forced by the language of the daim, of the spécifications, and Will- 
son's letters and statements in his other patents, many of which I hâve 
not directly referred to, to agrée with the defendant's contention that 
this is a limited claim, and limited to that form of crystalline calcium 
carbide which exists as masses of aggregated crystals, and which I 
find to be a form distinct from crystalline aggregates, which in com- 
mon parlance may be spoken of as a mass of broken, confused crys- 
tals, mixed, it may be, with other material. 

Does Défendant Infringe? 

If there was patentable invention or discovery in what Willson did, 
assuming that he first produced or discovered crystalline calcium car- 
bide existing as masses of aggregated crystals— that is, if it is a new 
and useful "manufacture or composition of matter" — and the défend- 
ant produces, or produces and uses, or sells same, it infringes and is 
liable as an infringer unless it be true that this produet was in pubhc 
use or on sale for more than two years prior to the filing of the ap- 
plication for the patent in suit. "Any person who bas invented or dis- 
covered any new and useful * * * manufacture or composition of 
matter, or any new and useful improvement thereof," etc., is entitled 
to a patent therefor. There is much évidence tending to show that 
défendant does not produce, use, or sell crystalline calcium carbide ex- 
isting as masses of aggregated crystals, but the other form, even if 
crystalline. 

No weight can be given to the évidence of Prof. Moses, complain- 
ant's witness, that he finds defendant's produet to be "crystalline cal- 
cium carbide existing as masses of aggregated crystals," as he con- 
stantly claims ail through his évidence that the words "existing as 
masses of aggregated crystals" add nothing to the words "crystalline 
calcium carbide." In other words, to him ail crystalline calcium car- 
bide exists in this form, whether in regular crystal masses or in broken 
and crushed and confused masses. He recognizes no distinction be- 
tween a crystal aggregate and a mass of crystal fragments or grains 
mixed with other material, or a crystalline aggregate. As he per- 
sistently refuses to recognize any différence between the one produet 
and the other, he, of course, pronounces the one to be the same as the 
other. He makes défendant an infringer if it makes or uses any form 
of crystalline calcium carbide. In giving his reasons for his answer, 
I cannot discover that Prof. Moses anywhere shows or attempts to 
show that defendant's produet exists as "masses of aggregated crys- 
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tais" as defined and described by Williams and by several witnesses 
in the case, or otherwise. 

Thomas L. Willson, complainant's witness, says that he made the 
invention described in the patent in suit, No. 541,138, May 3, 1892, 
at Spray, Rockingham county, N. C. As his application was filed 
March 4, 1895, two years and ten months intervened between the mak- 
ing of his alleged invention and the filing of the application. He says 
that he had an electrical furnace in opération. On September 14, 1892, 
he wrote in his note book, describing his product "clean and perfect 
crystals of calcium carbide," and says he sent spécimens abroad. Hère 
was his new discovery, his new form of crystalline calcium carbide. 
In his notes he says he produced crystalline carbide from time to time 
before. He says that, on producing this calcium carbide of perfect 
crystals, he sent some of it to Lord Kelvin, Glasgow University, King- 
dom of Great Britain. There was no injunction of secrecy, and Lord 
Kelvin used it. He also sent it to other places and made no secret of 
his discovery. His évidence is, however, to the effect that it was sent 
and used for information and to obtain information. It was, however, 
a public disclosure of his discovery. As to the quantities made at 
Spray — and he did make quite large quantities there — the évidence 
tends to show that it was used up by himself and his assistants in ex- 
periments in making acétylène gas, etc., not in improving his product ; 
that is, his newly discovered crystalline calcium carbide of the new form 
or of any form. In fact, it could not be used in experimenting on that 
product or its production, but was used in experimenting in various 
compounds that could be made or produced from it, or which he sup- 
posed could be produced from it. He was making and using it, with 
others, to demonstrate, if possible, its success as a commercial com- 
modity. It was not put on public sale, but it was publicly used in a 
sensé. 

But was it publicly used in any sensé that brings it within tlie stat- 
ute? It is a défense to show, and a person cannot hâve a patent for a 
new discovery if the new discovery had been in public use or on sale 
in this country for more than two years before the application for a 
patent, or had been abandoned to the public. In Elizabeth v. Pavement 
Co._, 97 U. S._ 126, 135, 136, 24 L. Ed. 1000, Mr. Justice Bradley, in 
giving the opinion of the court, said : 

"So lorsg as he [the Inventer] does not voluntarily allow others to make It 
and use it, and so long as It is not on sale for gênerai use, he keeps the Inven- 
tion under his own control, and does not lose his title to a patent ; but if the 
Inventor allows his machine to be used by other persons generally • » • 
then It will be in public use * • * within the meaning of the law." 

One single case is sufficient to establish prior public iise. In Eastman 
V. Mayor, 134 Fed. 858, 859, 69 C. C. A. 642, 643, the Circuit Court of 
Appeals in this circuit thoroughly discussed the question of prior 
public use and sale and laid down certain rules which it is not neces- 
sary to repeat ; but it is settled that to be an expérimental use the 
experiments must be made in perfecting the invention as described 
and shown. I take it that, when the invention claimed consists of a 
new and useful product or composition, time spent in demonstrating 
its commercial value, while it may be devoted also to determining its 
172 F.— 9 
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actual qualities, îs not time spent in perfecting the invention or dis- 
covery. Once made, the discovery is made; and, once discovered, 
using it, not to perfect or improve it, but to test its efficiency, its 
value for varions purposés, its availability for commercial purposes, 
must be a public use, if done by others. 

In Egbert v. Lippmann, 104 U. S. 333, 26 L. Ed. 755, it was said: 

"If ari Inventer havlug made his devlce glves or sells it to another to be used 

by the donee without limitation, or restriction, or iujunctlon of secrecy, and 

it is so used, such use is public, within the meaning of the statute, even though 

the use and the knowledge of the use may be confided to oue person." 

There the inventor presented his invention, a steel corset, to a lady 
friend who wore same, and this was held a public use. Hère we are 
not dealing with the process, but with the product, and Willson not 
only sent it to Lord Kelvin, but he informed him what it was, and Lord 
Kelvin used it, experimented with it, produced acétylène gas with it, 
and there was no injunction of secrecy or limitation on its use. It 
was not a corset to be worn, a machine for manufacturing, a vehicle 
for conveying persons or goods, but a new form of an old product but 
little used, and mainly for chemical or laboratory work. It was as 
much used by Lord Kelvin as it was capable of being used in the then 
State of the art and progress ot science, viz., for generating acétylène 
gas. 

In the case of Egbert v. Lippmann, the court said further: 
"We say, thirdly, that some Inventions are by their very character only ca- 
pable of being used vvhere tliey cannot be seen or observed by the public eye," 
etc. 

This discovery was of that nature. True it could hâve been taken 
out into some public place and experimented with there, or used there ; 
but that would hâve been out of the ordinary and unnatural. Suppose 
that the use by Willson and others was confined to a use in making and 
perfecting generators, burners, etc., in which or with which to use 
this new form of crystalline calcium carbide, or its product, was this 
an expérimental use for perfecting the invention, the new discOvery? 
This court thinks not. Universal Adding Machine Co. v. Compto- 
graph Co., 146 Fed. 981, 77 C. C. A. 227; Young v. CHpper Mfg. Co. 
(C. C.) 121 Fed. 560, affirmed 130 Fed. 150, 64 C. C. A. 502. 

When the discovery of the product is complète, is made, then the 
application for the patent must be made within the two years there- 
after, or the inventor runs the risk of losing the benefit of the discov- 
ery, if some other person to whom he bas disclosed or delivered his 
invention has used it more than two years prior to the applicatioti for 
a patent, The main use of calcium carbide of any kind was to produce 
acétylène gas, or gas, and, when Lord Kelvin and others put it to this 
use, it was a user by them and a public use ; there being no restrictions 
or limitations. But March 16, 1893, Willson filed an application for 
this discovery, in which he claimed calcium carbide broadly. He did 
not claim crystalline calcium carbide, or crystalline calcium carbide 
existing as masses of aggregated crystals. That application was re- 
jected. He filed another claim for the process and product, and finally 
this claim. Was this sufficient to avoid the statute, or, putting it an- 
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other way, was this the filing of an application for a patent for his dis- 
covery, or invention, sufficient to comply with the statute? In view 
of Victor Talking Machine Co. et al. v. American Graphophone Co. 
(2d Cir.) 145 Fed. 350, 76 C. C. A. 180, I must hold, I think, that this 
was a continuation of the original application sufficient to take the case 
from the opération of the statute. 

Returning then to the original proposition, Does défendant infringe? 
we must ascertain whether or not defendant's product is crystalline 
calcium carbide existing as masses of aggregated crystals. If so, in- . 
fringement is made out if I am to hold the patent valid. I think the 
patent valid for what it clàims, viz., crystalline calcium carbide exist- 
ing as masses of aggregated crystals. I think this is a new form of 
calcium carbide produced by the use of lime in the présence of carbon 
heated, etc., in a so-called "electrical arc furnace," and that it is a form 
of calcium carbide which discloses such progress in the art as to make 
the patent valid. I think that by the process used by Willson he dis- 
covered a new and better form of crystalline calcium carbide, a new 
subdivision thereof. The Encyclopedia Americana says : 

"Calcium carbide, CaC2 lias long been known and was prepared by Woehier, 
In 1862, by melting an alloy of zinc and calcium in the présence of carbon. Its 
commercial importance, however, dates from the discovery made by Mr. T. h. 
Willson, in 1892, that it can be formed by the direct combination of lime and 
carbon at the température of the electric furnaoe. * * * Its value in the 
arts dépends upon the remarkable fact that when it is thrown into water a 
double décomposition occurs, by which acétylène gas is formed," etc. 

Hère no mention is made of the use of the electric arc by Willson. 
The same work (volume 1, "Acétylène") says: 

"It [acétylène gas] was discovered in 1836 by Edmund Davy when experi- 
mentally trying water on the impure carbide produced by dlstilling calcined 
potassium ; named by Berthelot, who, in 1862, prepared it by red-heating eth- 
ylene by electrically vaporizing carbon, and by incomplète combustion of coal 
gas ; the same year (1862) Woehier produced the carbide by heating carbon with 
an alloy of calcium and zinc. Acétylène is also produced by the direct union 
of carbon and hydrogen when an electric arc is caused to pass between car- 
bon terminais in an atmosphère of hydrogen ; but both carbide and gas were 
ïaboratory curios till after 1892, when a new method of obtaining cheap car- 
bide was accidentally discovered at the works of Thomas L. Willson, a Ca- 
nadian at Spray, N. C, and perfected by the chemist Dr. G. De Chalniot and 
the electrician J. M. Morehead. And not long afterward Prof. Henri Moissan 
of Paris independently discovered the same in essence ; the electric arc aeting 
on mixed lime and carbon. This at once made the gas of great industrial im- 
portance for lighting and the carbide as an agricultural germicide." 

On the évidence in this case, I think it was the process of Willson 
by which the production of crystalline calcium carbide, a pre-exist- 
ing product, was cheapened, that gave it its commercial success. 
There may be other processes that will do the same thing, and those 
processes may hâve been known at the time Willson discovered his, 
andhe may not hâve been the first to devise the process he claims ; but 
that is not the question hère, if the défendant uses the same process 
in producing its crystalline calcium carbide as that used by Willson, 
we may expect the same product in the same form if the same ma- 
terials are also used. If the défendant uses a dififerent process, or a 
différent process and différent materials, or even différent materials 
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and the same process, it becomes a question, what is produced? That 
is, what form of crystalline calcium carbide is produced? It is not 
sufïîcient to show that the product of défendant produces acetylcne 
gas, or that defendant's product is produced cheaply, or even by an 
electric furnace. In this case it is not sufficient for the complainant to 
show that défendant produces the commercial or chemical équivalent 
of complainant's crystalline Calcium carbide existing as masses of ag- 
gregated crystals. The patent is for a particular form, a new form, 
, and that form must be produced by défendant to constitute infringe- 
ment. 

Mr. Whitlock says that defendant's calcium carbide does not exist 
as masses of aggregated crystals. At page lli of the defendant's rec- 
ord, he says, in answer to a question: 

"Q. 67. Did you find that the calci-um carbide made by the Woehler process, 
80 called, and do you flnd that the defendant's calcium carbide, exlsts as 
masses of aggregated crystals, as just defined by you? A. I do not." 

He also says, in defining "crystalline calcium carbide existing as 
masses of aggregated crystals," as follows : 

"A. On page 6 of Bulletin 58 of the New York State Muséum, uuder the 
heading 'Crystal Masses,' I hâve made the following statement: 'Wheu a iium- 
ber of crystals are formed in a llmited space, the iudividual crj'Stals intersect 
and lap over one another, producing what is Ivuown as crystal masses. If this 
intersectlng is carried to such an exteut as to entirely fill the bounded space, 
leaving no interstices between the crystals, the miiieral is said to be massive.' 
When I wrote the above sentence, I had in mind thiit the term 'crystal masses,' 
as used by me, was synonymous with the term "crystal aggregate,' as employ- 
ed by Williams in the woi'k which I hâve previously cited, and that the term 
'massive' is lucluded iu the expression 'crystalline aggregate,' as also used by 
him as above stated." 

Charles A. Doremus defines "crystalline calcium carbide existing as 
masses of aggregated crystals" and "crystalline aggregates," and 
then says : 

"I Imve repeatedly exaniined complainant's exhiliit of defendant's carbide, 
taking différent spécimens from it, and do not li]id that it is crystalline cal- 
cium carbide existing as niasses of aggregated crystals withiii the définition 
I hâve given above." 

His définition clearly spécifies masses of aggregated crystals, and 
not masses of partially or incotnpletely formed crystals never developed 
as. such and mixed with otlier substances in a confused mass. The 
complainant's witness Fred E. Wright clearly recognizes a distinction 
between "crystalline calcium carbide" and "crystalline calcium carbide 
existing as masses of aggregated crystals." In substance, in his an- 
swer to cross-question 99, he admits that "masses of aggregated crys- 
tals" of calcium carbide are a subdivisioti of crystalline calcium car- 
bide. His évidence, in brief, amounts to a statement that "crystalline 
calcium carbide existing as masses of aggregated crystals" is not neces- 
sarily the same as "crystalline calcium carbide." That is what défend- 
ant claims. The défendant insists that crystalline calcium carbide ex- 
isted, had been discovered, and was known prior to the discovery of 
Willson, whatever it was, and that Willson may bave discovered this 
new form, as he says he did, of crystalline calcium carbide existing as 
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masses of aggregated crystals. I do not see how any one can dispute 
that ail "crystalline calcium carbide existing as masses of aggregated 
crystals" is "crystalline calcium carbide" in a broad sensé ; but not 
ail crystalline calcium carbide exists as masses of aggregated crystals. 
This is a new form, and, of course, an added subdivision of the crys- 
talline calcium carbides. It was the new form, or this "subdivision," 
as Wright puts it, that Willson discovered and patented. Wright says, 
in substance (answer to cross-question 101) that crystalline calcium 
carbide may exist in the following forras, or subdivisions : (1) A single 
crystal bounded more or less perfectly by crystal faces, a polyhedral ; 
(2) a single crystal without polyhedral faces; (3) polyhedral crys- 
tals more or less perfectly developed with respect to bounding crystal 
faces existing together in aggregated masses ; (4) aggregated masses 
of crystals without polyhedral development. He does not stato what 
he would call a confused mass of incomplète crystals, imperfectly 
formed, ail or some of them, and mixed more or less with other sub- 
stances ; but he says, "I take it that the term masses of aggregated 
crystals" refers particularly to the third class mentioned, while the 
term "crystalline" includes ail four. 

Assume that the claim in suit does describe just the subdivision re- 
ferred to, viz., polyhedral crystals more or less perfectly developed 
with respect to bounding crystal faces and existing in aggregated 
masses, and assume that, since some one discovered thèse masses ex- 
isting in this form, they are included in the term "crystalline calcium 
carbide," as naturally and logically they must be, does this show or 
. prove that this précise form or subdivision was not Willson's discov- 
ery, or that this form was known before he made his discovery, of 
that, because he discovered this new form or subdivision, he also dis- 
covered ail forms of crystalline calcium carbide? I think not. On 
the other hand, his évidence confirms the defendant's contention, and 
the construction I am compelled to put on the daim of the patent in 
suit. A number of experts on each side hâve given testimony in this 
case, and most or ail of them hâve conducted experiments. Willson 
was not an expert chemist. In his patent in suit he spoke of things 
he had not seen and of which he knew little or nothing and confesses 
he took the word of others. I hâve no doubt he produced a form of 
crystalline calcium carbide not generally known before. He thought 
the particular bluish iridescence was of great importance, and perhaps 
it was as calling his attention to what he had done. That he discov- 
ered crystalline calcium carbide is not shown. Such a claim is opposed 
to the weight of the évidence and authority. Défendant has not shown 
that Willson did not discover and produce the particular form or sub- 
division described and claimed in the patent in suit and to which form 
the claim is, by words having a plain and defînite meaning, limited. 
Such an express limitation by the terms of a claim cannot be disre- 
garded. They are not descriptive generally of crystalline calcium 
carbide, for the évidence is overwhelming that the crystalline calcium 
carbide which exists as masses of aggregated crystals is but one form 
or subdivision of crystalline calcium carbide. Even complainant's wit- 
ness Joseph P. Iddings, after stating on direct that the addition of 
the words "existing as masses of aggregated crystals" were tautologi- 
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cal, was compelled to change his statement on cross-examination, and 

say (answer to X-Q. 119) : 

"In using the terin 'tautological' in the direct statement I conveyed by the 
form of my statement that I used tlie word 'tautological' to mean a similarlty 
to a certain extent, and not absolute identity of the two expressions, since 
there is more in one part of the expression than in the other." 

It is submitted that, if the words just quoted mean more than "crys- 
talline calcium carbide," they enlarge the claim ; if they mean less, 
they limit the claim. If "there is more in one part of the expression 
than in the other," the part that has the most in it either enlarges or 
limits the other. 

The language of the courts in Keystone Bridge Co. v. Phœnix Iron 
Co., 95 U. S. 274:, 24 L. Ed. 344, and Westinghouse Air Brake Co. v. 
New York Air Brake Co., 119 Fed. 874, 56 C. C. A. 404, and Matheson 
V. Campbell, 78 Fed. 910, 24 C. C. A. 384, and Universal Brush Co. v. 
Sonn (2d Cir.) 154 Fed. 665, 668, 83 C. C. A. 442, would seem to 
settle the contention as to the construction of the claim of this patent. 
In the last case cited this court undertook to save what it regarded as 
a meritorious patent by giving such a libéral and broad meaning to the 
claim, which was for a brush frame having a chamber with "a con- 
tracted aperture," as to include a brush frame having a flaring cham- 
ber and made less extensive by a raised portion within, which lessened 
the capacity of the chamber and made it the equal of the one described 
in the claim. The Circuit Court of Appeals held this would not do; 
that it would revolutionize patent law. The court said : 

"We must coustrue the patent In the light of what it says, not what it mlght 
hâve said. * * * as patents are procured ex parte, the public is not bound 
by them, but the patentées are ; and the latter cannot show that their inven- 
tion Is broader than tho ternis of their claim, or, if broader, they must be held 
to hâve surrendered the surplus to the public." 

Apply this language and holding to the claim in suit, which is for 
"a new form" of calcium carbide, viz., a form thereof in which the 
"crystalline calcium carbide exists as masses of aggregated crystals." 
As Willson said that his invention related to "a new form of crystal- 
line calcium carbide," and then claimed a particular form, there being 
more than two including his, we cannot enlarge his claim. 

Perhaps we ought to consider for a moment the meaning of the word 
"form" as hère used. In some cases it might refer to quality alone, 
but not so hère. Complainant's witness Iddings says: 

"X-Q. 120. Wbat does the word 'form' mean in connection with crystalline 
compounds? "' ■* "^ A. The word 'form,' in connection with crystalline 
eompounds, is used in two différent sensés commonly. It is commonly em- 
ployed as a gênerai expression to describe the outward shape of a crystal, and 
it is also used in a spécifie or technical sen.se to express those planes which 
niay be developed on a euhedral crystal, which may be described techuically 
by one mathematlcal expression." 

The Century Dictionary says: 

"Form; the external shape or configuration of a body: the figure as de- 
fined by lines and surfaces; external appearunees, considered independeutly 
of color or material. * * * (2) Specifically in crystal, the comp.ex of 
planes included uuder the same gênerai synibol. * * * a spécifie forma- 
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tion or arrangement ; charaeteristic structure, constitution or appearanee ; 
disposition of parts or conditions." 

However, hère the patentée has described his "new form" claiming 
greater purity or freedom from other things and spécifie formation or 
shape or combination of crystalline formation. 

In Matheson v. Campbell, 78 Fed. 910, 24 C. C. A. 384, the Circuit 
Court of Appeals, per Lacombe, Circuit Judge, held: 

"Wtien an alleged iufringing compound fails to respond to the varlous spé- 
cifie tests of identity wbicli the patentée himself has selected and set forth in 
his patent, he cannot fairly Insist that it is identical with his product." 

I think this good law and good sensé. At least I am bound by it. 
I might add a score of cases holding the same rule. 

As it is not shown that défendant makes, uses, or sells crystalline 
calcium carbide answering substantially to the claim of the patent in 
suit, défendant does not infringe. If ail crystalline calcium carbide 
exists as masses of aggregated crystals, then, of course, défendant in- 
fringes; but it does not. Crystals are crystals; and masses of crys- 
tals, in this science, are not agglomérations of incomplète or broken 
atoms of crystals, which are confused with mixtures of other materials, 
even if it contains some perfect or complète crystals. 

While Willson used, and complainant uses, the electrical arc furnace, 
and défendant uses the incandescent electric furnace, it is claimed this 
bears but little on the real question now under considération. Willson 
describes his process, and says: 

"It is essential in order to produce the new material hère described to," etc. 

I find nothing in the claim itself that would read into the product 
the described instrumentality, material, and mode of making it. The 
words "substantially as described" do not limit the claim to a product 
made in the particular mode or by the particular means and instrumen- 
talities described. However, it is clear that the product of defendant's 
process and instrumentalities is not crystalline calcium carbide "exist- 
ing as masses of aggregated crystals." It is crystalline, and I am sat- 
isfied, from reading the entire record and chemical works, that ail cal- 
cium carbide is more or less crystalline. Peters, "Modem Chemistry," 
says: 

"Calcium carbide is a dark gray solid more or less crystalline in appear- 
anee, always giving oft' the odor of acétylène owing to its décomposition by the 
moisture In the air." 

I think it inheres in the very nature of the product. However, it 
is unnecessary to so décide. , It is, of course, true that in construing 
the claim of the patent in suit we are to be guided by the meaning of 
words as understood when the patent was granted and the then state 
of the art, and not by the enlarged or narrowed meanings that may 
hâve been necessarily or properly given them since as the science 
progressed. I may remark that neither Whitlock nor Williams make 
the existence or nonexistence of a free space between the crystals the 
only essential différence between crystal aggregate and crystalline ag- 
gregate. The illustrations show each and speak largely for themselves. 
Complainant's counsel says that, as defendant's counsel conceded com- 
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plainant's exhibit, "defendant's carbide Nos. 1 and 2, to be calcium 
carbide yielding acétylène gas when treated with water, it only re- 
mained therefore for complainant to show that this carbide is crystal- 
line within the meaning of the claim." 

It was necessary for complainant to show, by admission or other- 
wise, that defendant's product is calcium carbide, that it is crystalline, 
and that its crystallinity consists in the fact that it (the carbide) exists 
as masses of aggregated crystals. To détermine whether or not it so 
exists, we must turn to the dictionaries and scientific works and writ- 
ings of the time when this discovery was made and ascertain what the 
words used in the claim then meant, if they meant anything. This is 
what defendant's experts hâve donc, and this is what this court bas en- 
deavored to do. Infringement must be proved by the complainant by 
a fair prépondérance of évidence. 

Satisfied that infringement of this narrow daim is not made out, 
there vvill be a decree dismissing the bill, with costs. 
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RAY, District Judge. The patent having expired since suit brought, 
there can be no injunction, but an accounting only. As a cause of ac- 
tion for alleged infringement was stated in the bill filed, and the pat- 
ent had not then expired, this court denied a motion to dismiss the 
suit and retained jurisdiction. 

The patent in suit was granted to Thomas L. Willson July 7, 1896, 
on application filed March 16, 1893. The patent is nuinbered 563,527, 
and is for new and useful improvement in the production of calcium 
carbide, to wit, "the process of producing said calcium compound, gen- 
erally known as calcium carbide." The application was filed shortly 
after Willson discovered or invented the process claimed, and, as seen, 

•For other cases see same topic & § numbbr lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was pending in the Patent Office about three years. The patent has 
two claims, claim 1 being in issue hère, and that reads as follows : 

"1. The herein-described process of producing a calcium coinpound, which 
consists in subjecting mlngled lime and a carbonaceous deoxiding agent to tlie 
beat ot an electric arc in an electric furnace, the carbonaceous matter being 
in excess of that required to combine with the free oxygen, whereby the lib- 
erated calcium combines with the excess of carbon to form a calcium carbid, 
BUbstiintially as deseribed." 

As claimed, the process consists in: (1) Subjecting mingled hme 
and a carbonaceous deoxidizing agent to the beat of an electric arc 
in an electric furnace; (2) the carbonaceous matter being in excess 
of that required to combine with the freed oxygen; and (3) where- 
by the liberated calcium combines with the excess of carbon to form 
a calcium carbide substantially as deseribed. 

In the spécifications Willson is more definite and spécifie as to his 
process, and says : 

"I take finely divided calcium oxld or lime, whloh may be anhydrous, and 
flnely divided carbon in about the proportions of thirty-flve per cent, of car- 
bon and slxtj'-five per cent, of lime, and, havlng mingled them thoronglily to- 
gether, subject them to the action of an electric arc in a furnace. ïhis elec- 
tric arc must be of suffleiently deflnite character to be distinguished from the 
mère beat of incandescence, which is no part of this invention. ïhe reducing 
agents which I eniploy are preferably carbon in the form of colie, but hydro- 
carbons may be employed in admixture with the lime and coke, or the lime 
niay be saturated with a liquid hydrocarbon. The electric furnace is prefer- 
ably of the kind havlng a carbon or graphite crucible or hearth connected to 
one terminal of a suitable dynamo, and a carbon pencil connected to the op- 
posite terminal thereof, and the carbon and calcium oxld are fed into the 
polar interspace. 

"To start the opération, the carbon pencil should be in contact with the 
ei'ucible or hearth, or so close to the same tliat a current of electriclty may 
pass. After establishing the current the carbon pencil is lifted so as to strike 
an arc, and during tlie process this arc is maintained by keeping the pencil 
sufRclently lifted to maintaln a space between it and the conductor beneath. 
The intense beat of the arc decomiwses the lime, the oxygen combining with 
the carbon, formlng a carbon monoxid or dioxid, which escapes in gaseous 
form. whlle the calcium, or the greater part of it, combines with the carbon, 
formlng a calcium carbid." 

The patentée states: 

"I am aware of the patent to Cowles of Juue 9, 1885, for electric furnace; 
but this furnace doï^s not operate bj' an arc iiassing in contact or close prox- . 
imity to a mass of flnely divided carbon and li]iie, aiid therefore docs not car- 
ry out the process of this invention. It is furtbermore important to hâve an 
excess of carbonaceous matter over that necessary to unité with the oxygen, 
so as to enable the calcium to unité with such excesw of carbon. I do not in 
this application claim the making of metallic alloys by alloylug the métal of 
au électrode with the métal of a bath in an electric furnace." 

It is self-evident, I think, that this process is limited to the use of 
the electric arc in an electric furnace and includes the electric arc as 
then understood and existing with ail improvements thereon. The 
patentée and his assigns could not be deprived of the benefit of the 
invention by improving either the electric arc or changing the form 
thereof. At the time of the invention two types of electric furnace 
were known and recognized, viz., the arc furnace and the incandes- 
cent furnace. In the arc furnace we hâve a gap or space between the 
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terminais or électrodes. This space or gap is, so to speak, bridged 
by a vapôr or gas which interfères vvith the current and causes a very 
high beat at that point. 

In the incandescent furnace we do not bave tbis space or gap be- 
tween terminais or électrodes, but in place of it some solid or fused 
body interposed between tbe électrodes and of a character to offer 
much greater résistance to the passage of the current than does the 
rest of the circuit or conductor. At this point therefore great beat 
is generated, or the interposed body becomes heated to incandescence 
or glowing beat. We bave therefore the solid électrodes, the current 
^f electricity, primarily the gap or space, and lastly the body inter- 
posed between the électrodes interfering with the current, offering 
résistance, and thereby causing the intense beat at that point. Which 
interposed body, assuming other conditions to be equal, offers the 
greater résistance? If it be the arc type of furnace where the space 
is bridged by a gas or vapor, then the beat at that point will be great- 
er in the arc furnace than in the incandescent furnace. There are 
other minor dififerences between tbe two types of furnace. It is claim- 
ed that in the arc furnace the energy is liberated in an arc gap of a 
few inches in length, while in the incandescent furnace the same 
amount of energy is liberated from a comparatively large area; that 
this is made necessary for the reason that in the incandescent fur- 
nace the incandescent résistance body must be of comparatively great 
length. 

The défendant insists that it uses neither the arc furnace nor the 
incandescent furnace as they existed at the date of the patent in suit 
nor an improved type or improvement thereof, but a new type of fur- 
nace, the resuit of discovery and progress in the electric art. It is 
well knowri in the art that the character of résistance to the passage 
of the current may be comminuted or pulverized material. In other 
words, it is not necessary that the space between the électrodes be 
"bridged" (using that expression) for the passage of the electric 
current by a solid or fused body which is heated to incandescence and 
then radiâtes or communicates the beat to the surrounding material, 
provided the principle of the arc is absent, and such space is not bridg- 
ed by the vapor or gas which does not become heated to incandes- 
cence. In either type of furnace the material to be treated is brought 
in contact with the beat, or the beat witb the material. The intense 
beat décomposes the lime, and the oxygen combines witb the carbon, 
forming a carbon monoxide or dioxide, which escapes in a gaseous 
form, while, if the beat and proportions of material be proper and 
sufficient, tbe calcium, or most of it, combines with the carbon form- 
ing a calcium carbide. 

The claim of the patent in suit is plainly and distinctly limited to 
the use of "an electric arc in an electric furnace." The process "con- 
sists," says the claim, in subjecting mingled lime and a (any) car- 
bonaceous deoxidizing agent to the beat of an electric arc in an electric 
furnace. This is emphasized by the spécifications, which say: 

"I take * * • and, having mingled them thoroughly together, subject 
them to the action of.an electric arc in a furnace. ïhls electric arc must be 
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of snfflciently definite character to be dlstinguished from the mère beat of in- 
candescence, which Is no part of this invention." 

In short, Willson expressly excludes the heat of incandescence and 
the mcandescent electric furnace as he had to do in view of the prior 
art. He also says: 

"The intense heat of the arc décomposes the lime." 

Also : 

"I am aware of the patent to Cowles of June 9, 1885, for electric furnace; 
but this furnace does not operate by an arc passing in contact or close prox- 
imity to a mass of flnely divided carlwn and lime, and therefore does not car- 
ry out the process of this invention." 

It is observed that Willson does not say or intimate tliat the Cowles 
furnace does not operate by or use the arc, but that it does not operate 
by "an arc passing in close proximity to a mass of finely divided car- 
bon and lime, and therefore does not carry out the process of this 
(Willson's) invention." 

One cannot read the Cowles patent of June 9, 1885, No. 319,795, 
without being impressed with the fact that the process is neither arc 
nor incandescent strictly, especially as heretofore described. How- 
ever, there is an interposed substance which is mixed in a way with 
the material to be treated, and which interposed substance acts as a 
conductor of the current while also offering résistance to its passage 
and consequently becoming heated to iridescence. This substance is 
not a gas or vapor, but "a body of granulated material of high résist- 
ance or low conductivity interposed within the circuit in such a manner 
as to form a continuons and unbroken part of same, which granular 
body by means of its résistance is made incandescent and générâtes 
ail the heat required." This body of granulated material may consist 
of, or as described and the preferred agent consists, of "electric-light 
Carbon as it possesses the necessary amount of electrical résistance 
ànd is capable of enduring any known degree of heat when protected 
from oxygen without disintegrating or fusing." Crystalline silicon 
or other équivalent of carbon can be employed for the same purpose, 
says Cowles. This is pulverized or granulated; the degree of granu- 
lation depending upon the size of the furnace. Cowles also says that 
in a large furnace and a powerful current this interposed substance 
of high résistance or, what answers the same purpose, of low con- 
ductivity, "may pass beyond what is ordinarily understood by the 
term granular and be, in fact, pièces of carbon of considérable size." 
By the Cowles process, as he understood it, thèse granular pièces or 
atoms of carbon became incandescent, and the heat was thus generat- 
ed and communicated to the surrounding material. This interposed 
material was usually mixed with the material to be reduced or treat- 
ed. The patent says : 

"The ore or light material to be reduced — as for example — * * • is 
usually mixed with the body of granular résistance material and is thus 
brought directly in contact with the heat at the points of génération at the 
same time the heat is distributed through tbe masses of granular material, be- 
ing generated by the résistance of ail the granules and is not localized at one 
point or along a single Une." 
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In short, we would hâve a suitable receptable for the materials to 
be reduced and the granular substance, ail mixed together, with an 
,electrical current one pôle or terminal above and the otlier below, the 
'lower one being in the floor of the réceptacle and the upper one com- 
ing near to but not reaching it, and the interposed mixture will fïU the 
space and make the circuit continuons, but ofïer the necessary résist- 
ance and generate the necessary beat by heating the granulated parti- 
cles to incandescence and so, of course, communicating the beat to the 
material mixed with and surrounding them. 

New, how does the Willson furnace operate? As shown by the 
quotation given from the patent in suit, be bas a suitable réceptacle 
for the material to be reduced or operated on, the two pôles or ter- 
minais one above and one belov/; the one reaching the base of the 
réceptacle, and the other, affixed to a carbon pencil,. coming near to 
it. The material to be reduced "is fed into the polar interspace." At 
first the Carbon pencil is in contact with the base of the réceptacle, 
but so soon as the current is established the pencil is lifted so as to 
strike an arc, and this arc is niaintained during the opération. As 
matter of course, the passing current, passing the bridge, goes into 
the material filling the "polar interspace"; but it is this obstruction 
that générâtes the beat in or from the circuit, and it would seem to be 
done in the immédiate présence of and to act directly on the ma- 
terial to be reduced, and not by radiation from some other substance 
heàted to incandescence. This diiïers from the opération of the 
Cowles patent or process. The one Avould seem to belong to the arc 
type, and the other to the incandescent type, of furnace and mode of 
opération. When the arc is formed or set in opération, the électrodes 
are substantially brought in contact in the arc process, whether it be 
for heating or for Hghting. This is done to establish the continuity 
of the current; but, once established, the électrodes may be gradual- 
ly separated, within a limit, and maintained in that position. The arc 
is formed or established when this séparation takes place. As the 
current passes, or jumps the space, or crosses the bridge, being ob- 
structed, the great beat is generated, and as the light therefrom took 
the form of an arc it was given that name. If Willson bridges the 
space with some gas or vapor, as Mr. Tone, complainant's witness, 
says it is done, and such gaseous vapor fills the space and carries the 
current, and the material to be operated on, carbon and calcium oxide 
(named in the patent), are fed into the polar interspace, it must be 
that they intermingle, and it must be that the gas or vapor is intense- 
ly heated, and there is little différence in the processes, save intensi- 
ty of beat and the character of the material forming the bridge, a gas 
in the one case, and granulated carbon in the other. 

Turning to the file wrapper of the patent in suit, we find that Will- 
son at first claimed ail electric furnaces, and expressly stated that, 
while be preferred the arc and arc beat, that of the incandescent type 
was sufficient. Being rejected on Cowles and the prior art, be finally 
limited himself to the arc type, as described, and was then rejected; 
but a new or amended claim was finally allowed, as found in the 
patent. It follows that the claim is to be strictly construed and is 
confined to the arc furnace as described. 
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Claim 2 of the original application read : 

"2. The dçscribed process of produciug a calcium compound consistlng In 
STibjecting quick lime and a deoxidizlng agent to intense beat in au electric 
furuace." 

Claims 3 and 4 referred only to "an intense beat in an electric fur- 
nace." In the spécifications he said: 

"The furiiaee. preferably an electric arc furnace, althoufîh an incandescent 
furnace might be euiployed. The intense degree of beat that is only to be 
attained by Connecting electrical energy with beat energy seems to be neces- 
sary to insure the necessary reaction." 

In a communication to the Patent Office of February 23, 1894, in 
amending the claims, etc., the attorneys for Willson said : 

"Mr. Willson's présent invention résides not so much in the mode of opéra- 
tion as in the material upon whieh that opération is performed, whereby a 
hitherto unknown product is produced." 

Corning to the defendant's process, we find, according to the wit- 
nesses Tone and Morehead, that défendant uses an electric furnace; 
but there is a contention and sharp dispute as to whether it is the arc 
furnace or of the incandescent type. It is described by Tone as having 
à base plate with the lower électrode consisting of a short round car- 
bon block set therein, an upper électrode, so arranged as to be raised 
or lowered, consisting of 2 lengths of graphitized carbon, each 0V2 
inches in diameter and 36 inches long and spliced together by a thread- 
ed joint and giving a total length of about 6 feet. This is inclosed in 
a water jacket, but leaving the lower end of the électrode bare for 
about 20 inches. There is a suitable casing, a gas outlet, and an open- 
ing for charging. Morehead thus describes them: 

"There were eight furnaces in ail. There was a structure niade of concrète, 
probahly reinforced, that had an opening in front. I ani describing one fur- 
nace now. They were ail simllar. This opening extended froni the floor to 
the top of the concrète structure. The top of the opening was closed by a 
sheet-iron door. There were two rails leading into the couipartmeut on which 
a truck could run in and out of the furnace. There was a truck for conveying 
the cruclbles into and out of the furnaces. The crucibles cousisted of a cast- 
iriip. sole plate some 30 inches in diameter by about 2% inches thick. This 
rested on the truck and had lugs for the purpose of making electrical contact. 
There was a rim on the top of this sole plate for holding the side of the cruci- 
ble. In the middle of the sole plate there was a hole into which was fltted 
a Carbon plug. This plug was about 8 inches In diameter and stood up îibout 
3 inches above the surface of the sole plate. There was a sheet-iron side to 
the crucible which was détachable. This was made of about quarter-inch 
iron or steel, was circular in cross-section, was provided witli lugs at the bot- 
tom for attaching it to the sole plate, and hooks at the toj) for moving it. It 
was perforated to allow of the eseape of gas. This circular side, the sole 
plate, and the truck were designed to move into and out of the furnace com- 
liartment made of concrète and mentioned above. Copper conductors were 
connected to the sole plate to make electrical contact. On the top of the struc- 
ture, which was some S feet high, there was a stationary hopper for holding 
the mixture and a movable bin which was removed from time to tinie by a 
crâne, filled with mixture, and replaced. This bin connected with the station- 
ary hopper, which was connected by a chute to the crucible. There was a 
take-off pipe for gas in the top of the compartment, and coming through the 
top of the compartment over the center of the crucible below was a movable 
électrode which consisted of carbon poncils about 6 Inches in diameter by 
jibout 4 feet long. Thèse were held by a chnup and ran through a water jack- 
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eted pipe Into the fiu-nace. The lower ond of tlie peneil projected below tlie 
end of the water jacket and conducted the current into the crucible. Tlie 
ends of the carbon électrodes or pendis were threaded so as to hâve new pen- 
cils connected as an old oue would burn off. The npper électrode was suspend- 
ed and designed to permit of movement in a vertical direction. It wais con- 
nected by cables to a device designed for ralsing and lowering the peneil." 

Assume, as I now do, a proper connection with a suitable dynamo 
and transformer, the use of lime and coke, or lime and a suitable 
carbonaceous deoxidizing agent, there being the proper excess of 
the carbonaceous matter, is this lime, mixed or mingled with the 
carbonaceous deoxidizing agent, mixed with any other substance 
which bridges the interpolar space, the space between the électrodes 
when separated after the current is established so as to act as a 
conductor, at the same time offering the necessary résistance to gen- 
erate the beat, and does this conducting material, having low conduc- 
tivity, become incandescent and radiate or communicate the beat to 
the surrounding material to be reduced? If so, défendant is within 
the prior art and protected thereby. To infringe the défendant must 
use not only the material, lime, and carbon, in a mixture, that of the 
patent in suit, but defendant's furnace must beat it, reduce it, produce 
the necessary reaction, by the beat of an electric arc furnace as dis- 
tinguished from an electric incandescent furnace. The beat must 
come from the arc itself, a space between the positive and négative 
pôles, or the two électrodes, filled with a gaseous vapor which, while 
having low conductivity, is, of course, heated if not incandescent. 
When some substance, even if broken into particles, which acts as a 
conductor, fills the space between the électrodes and becomes incandes- 
cent, and the beat is thence conveyed to the substances, or charge to be 
treated, or reduced, even if it be the material to be reduced or operat- 
ed on itself, we no longer bave the arc or its principle, although we 
may hâve a multitude of very small arcs struck or created by the pas- 
sage, or jumping, of the divided current from particle to particle of 
the interposed substance or substances. This, undoubtedly, was the 
action of the Cowles patent. There may be slight or imperfect union 
between the particles or materials acting as the conductor, the gén- 
ération of gas, and a passing of current in this way, as well as direct- 
ly from particle to particle of the material. 

The arc furnace, within the meaning of the claim in question of 
the patent in suit, must be one where the current is carried from élec- 
trode to électrode through an open space by some gaseous vapor, and 
not one where the current is carried by some other substance ofïering 
résistance, being of low conductivity and to some extent by means of 
the very small but multitudinous arcs formed in the manner indicated 
at many points in the material fed into the furnace. If the materials 
used by défendant to form the charge carry the current, or the main 
part of it, and offer the résistance, and fill the space between the élec- 
trodes while being transformed, or while the main part is being trans- 
formed or reduced, then we bave no arc within the meaning of the 
claim of the patent in suit. In that case we do not bave the principle 
of the arc or dérive the beat from an arc ; but the furnace acts on the 
incandescent principle, although, perhaps, not as generally practiced 
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and understood in 1893 or 189G. The incandescent electric furnace 
is thus described in the Encyclopedia Americana (vol. 6, "Electric 
Furnaces") : 

"The Incandescent Furnace.— This terni Is comnionly applied to those fur- 
naces wherein the beat is developed by the passage of the current through a 
body whieh initially at least is solid. Such body may comprise à rod or core 
of Carbon or carbonaceous mixture ; a granular bed or core consisting of frag- 
ments of coke, retort carbon or graphite; the charge itself, often admixéd 
with a quantity of carbon suffleient for its réduction; the furnace product 
when this is conductive and possesses a volatiiizing point sufflciently high to 
permit the necessary température to be attained ; or a pyroelectrolyte, that Is 
to say, an oxide or mixture of oxides which is normally nonconductive or sub- 
stantially so, but which while remaining unfused becomes capable at tempér- 
atures considerably above the normal of carrying the current. Each of thèse 
résistance materials possesses its advantages for particular liues of work, but 
ail bave in common the advantage of permitting accurate and ready adjust- 
ment of the température by varying the amount of current passing. Thèse 
incandescent furnaces hâve tberefore the widest applicability, and in case the 
résistance materlal used is carbon the maximum température attainable is 
probably not inferior to that of the terminais of the electric arc. The above 
deflned types are not always sharply distinct, but under certain conditions the 
opération proceeds under two or perhaps ail three of the methods. Thus if 
the résistance consists of fragments of carbon, the current may traverse the 
interspaces in the form of minute arcs ; and if this fragmentary carbon be 
commingled with a suitable ore or compound, there may be présent also an 
eleetrolytic efiCect ; the primary fusion of an electrolyte is often accomplished 
by means of a résistance rod Connecting the électrodes, or this fusion may be 
accomplished by the arc. Furthermore a given furnace structure is often ca- 
pable of either mode of opération according to the character of the charge 
and the adjustment of the électrodes with référence thereto." 

The extent of Willson's limitation and his understanding of the 
arc furnace are shown by a quotation from his amendment of Noveni- 
ber 3, 1892, found in the file wrapper of patent No. 493,377, where 
he says, referring to the Cowles patent and to the effect, that there 
heat is radiated from "innumerable thermal foci" (and, in order to 
distinguish his process and his type of furnace), "applicant's process is 
an electric arc process wherein the heat is radiated from only one 
thermal focus, which is the arc itself." This shows clearly what Will- 
son understood by the arc, what he understood the arc in a furnace to 
be, and it cannot be reasonably contended that the arc in one Will- 
son patent is différent from the arc in another. Hère he lias defined 
an electric arc furnace in this particular and made it one where there 
is but a single arc — a space between the électrodes bridged by gaseous 
vapor, and not by any solids, whether in one pièce or in scores of 
pièces. 

Defendant's witness Crocker visited defendant's plant and careful- 
ly examined its furnaces and their mode of opération. He says : 

"On thèse occasions, I observed the starting, runnlng, and stopping of a 
liumber of defendant's furnaces, as the work was being carried on in the reg- 
ular way. In one instance, I observed the entire opération of a furnace from 
the first starting of it until the opération was completed and the current In- 
terrupted. I also saw the carbide and unconverted mixture dumped from the 
furnace and saw the ingot cleaned and weighed. I am confident that the 
work was carried on in the usual commercial manner, because the plant was 
runnlng at fuU capacity, the furnaces being contlnually operated— that Is, 
«harged up as soon as a prevlous opération had been completed — ^and a num- 
ber of men were buslly engagea In tendlng the various furnaces. Most of the 
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ineii were common workmen, who were incapable of doins wluit I saw tliem 
do, unless they were accustomed to thelr work by considérable routine. Fur- 
thermore, tlie output of the furnaces, Includlng the one which I observed par- 
ticularly, was normal in amount and quality. My obsen^ations tberefore cov- 
ered the regular opération of defendant's furnaces and plant geuerally. 

"The furnace consists of a practlcally flat horizontal hearth or bottoin, 
mounted on a four-wheeled truek. The lower électrode comiwsed of carboii is 
flxed in the œnter of this furnace bottom. Flexible copper cables are conneet- 
ed to the cast-iron bottom, in order to supply electric eurrent to the lower 
électrode. The upper électrode Is a vertical carbon rod, about 5% inches i«i 
diameter, carried by a cast-iron water jacket which acts as a holder, froni 
which the électrode projects downward nearly 2 feet. This électrode is ad- 
Justable vértically, that is, raised or lowered, as desired, in order to eontrol 
the eurrent within proper limits and to carry on the opération in an efficient 
manmer. The mixture of lime and coke treated in the furnace is contained in 
a cylindrical sheet-iron shell, which stands vértically upon the furnace bottom 
or hearth, to which I haye referred. This shell is often called technically the 
'crueible,' because it, together with the hearth, niay be regarded as consti- 
tuting a Crueible, which takes the place on a larger scale of the actual cruei- 
ble employed, in the earller electric furnaces, as, for example, in the Siemens 
furnac-e, which I described In my answer to Q. 5. In fact, defendant's furnace 
is substantially the same in Its construction as the Siemens furnace, Including 
the crueible, fixed lower électrode, and vértically movable upper électrode. 
The opération of defendant's furnace, however, is on the Incandescent prin- 
ciple; the formation of an arc beiug carefully avoided. 

"In order that I might observe more fully and more clearly the exact condi- 
tions of opération in defendant's furnaces, I had one of them started and mn 
for some time wlth the shell or crueible removed, so that the upper électrode 
and the material were entirely open. In order to study carefully and com- 
pare the arc condition of opération with the incandescent condition of opéra- 
tion of the electric furnace, I lîurposely caused the arc to be formed and maiu- 
tained, by raising the upper électrode sufflclently to establish the arc and con- 
tinue It. In observing the action of the furnace, I put on darkened glass gog- 
gles to protect the eyes from the light, which was intense in some experl- 
ments, and was thus aWe to see clearly wliat was going on. I also niade a 
number of delinite quantitative tests with eleetrical measuring instruments. In 
order to obtain further information regarding the phenomena and eleetrical 
conditions inyolved in the opération of electric furnaces. Ail the results and 
conclusions derived from my tests and observations demonstrate conclusively 
that the conditions and plienomena are radically difCerent when the arc is 
purjjosely formed and maintaiued, compared with the conditions and phenom- 
ena that exist when defendant's furnace is run normally, aecording to the In- 
candescent principle. I hâve found at least eight positive différences between 
tlie 'arc' and 'incandescent' conditions of opération, and I will now iioint out 
thèse différences. * * * 

"The very conditions of opération of defendant's furnaces absolutely pre- 
chide the forming or maintaining of an arc in normal opération. The mix- 
ture of lime and coke is fed Into the furnace until the upper électrode is cov- 
ered to a depth of about 10 or 12 inches. This material is fed in from a hoi)- 
per above the furnace and fills in ail around and in contact with the upper 
as well as lower électrode. Under thèse clrcunistances, the arc is and must 
necessarily be completely smothered and extiuguislied. The coke of the mix- 
ture is a conductor at ail températures, and the lime becomes a conductor as 
soon as it is heated, which oceurs very quickly in the liigh température of the 
electric furnace. This conductiug mixture therefore, in contact ail around the 
upper électrode, which Is about 5% or 6 inches in diameter and covered by the 
mixture to a depth of about 10 or 12 inches, must necessarily make eleetrical 
connection and carry the eurrent which Instautly avails Itself of a solid con- 
ducting path in préférence to the arc space or gap, which is a poor conductor. 
Not only is the material fed around and in contact with the électrode to a 
considérable depth, as I hâve stated, but it is also a fact that the workmen 
tendlng the furnaces contlnually poke the material up to, and in close contact 
with, tlie lipper électrode, thus insuring eleetrical connection through which 



UNION CAKBIDE CO. V. AMERICAN CARBIDE CO. 145 

the current flows ; thls belng a path of mueli less résistance than that afford- 
t'd by the are. 

"It is iiractically self-évident to any one having even moderate knowled^e 
of electrieity tliat the présence of conductiiig materlal in contact wlth l)OLh 
électrodes will cause the current to pass through that material in préférence,' 
to jumping across the arc space. It is hardly necessary to corroborate such a 
self-evident niatter; but I cite the statenient of Willson himself, the patentée 
of the patent in suit, in his patent No. 491,.'i94, detendant's Exliibit AQ, as 
foUows: 'In case the material to be reduced is either itself a sufticiently good 
conductor, or is so iiiterniixed with a good conductor as to afl'ord a sufîicieut 
couducting path around the arc (as in case granulated carhon of suflicient con- 
ductivity is commingled with it in sufîicient proportion), the material must not 
be permitted to remain in contact with the pencil to such au extent as to af- 
ford so good a conducting path around the arc as to extinguisli the arc' " 

It is quite clear that the filling in of the material between the élec- 
trodes to the depth défendant does would extinguish the single arc 
when used to start the opération of reducing the material to be fiUed 
in, and that défendant relies on the low conductivity of the material 
itself, the coke, carbon, and hme, ail of which défendant uses if com- 
plainant's évidence is to be relied on, and the multitude of small arcs 
formed in the manner before pointed out, and which was and is char- 
acteristic of the Cowles process. It must be kept in mind that there 
has been a vast addition to electrical knowledge since the patent in 
suit was applied for and granted, and that, in view of Cowles, the 
patent in suit was granted only after the express limitation placed 
thereon, and the extent of which, so far as références and quotations 
are concerned, is herein only outlined. One, at least, of complainant's 
witnesses, says that the movable électrode is characteristic of the arc 
furnace. I think, on the évidence, it is characteristic of both the arc 
and the incandescent furnaces, of the one no more than the other. It 
was used by Cowles and described by him in his patent of January 36, 
1886, for "electric furnace and metliod of operating same," No. 335,- 
058. Hesays: 

"ïhis invention relates to electrical smeltiug furnaces operating on the in- 
candescent principlè, in which metallurgical opérations requiring an intense 
lieat are earried on, with electrieity as the heat-produeing agent. Tbis inven- 
tion consista in the improved method of operating Incandescent electric fur- 
naces herein described, and in the combination, with a furnace eontaining a 
cliiu-ge of electrical résistance material, of two movable électrodes situated 
lit opposite ends of the furnace, and projecting into the body of the charge 
contained wlthln it, so that the said électrodes may, when the résistance runs 
down, be drawn apart, thereby increasing the amount of the charge between 
the électrodes, and consequently increasiug the résistance, and thus iireserv- 
iug a uniform résistance within the furnace. The invention also consists in 
the arrangement of suitable mecha'nism ac-tuated by the current or a portion 
of the same for automatlcally moving the électrodes, so as to goyem the 
amount of energy utilized in the furnace." 

The Cowles furnace, to my mind, was as much of an "embedded 
arc" as is defendant's. If that was and is an "embedded arc," then it 
was disclaimed by Willson in order to get his patent in suit. He clear- 
ly and definitely and positively disclaimed the furnace of that type; 
one carrying the current from électrode to électrode through or by 
mearis of broken masses of material having (some of it) low con- 
ductivity and producing or striking a multitude of small arcs as the 
current leaps from particle to particle because of the imperfect union, 
172 F.— 10 
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or otherwise. In such case the current does not pass around one single 
arc, but passes by many bridges from électrode to électrode. 

It is obvions that the opération of the arc has some distinguishing 
characteristics ; but the one that controls is the existence of the one arc 
through which the current passes and where the intense beat is gener- 
ated, as distinguished from a composition acting as a résistance and 
as a conductor wherein or whereby, in addition to the direct current, 
a multitude of small arcs are struc'k, as must bave been the case with 
Cowles, although perchance he did not understand it. When a quanti- 
ty of material to be operated on is filled into the so-called "crucible" 
aboVe and covering the lower électrode, and the upper électrode is 
above such material, this upper électrode can be made to move from 
point to point above the charge, and the intense beat of the arc form- 
ed between the upper électrode and such material applied at différent 
points or the électrode can be stationary, and the material or charge 
made to pass beneath it. When this is done, we, of course, hâve the 
arc pure and simple, and I think, this was the process Willson had in 
mind. It is, of course, true that if in defendant's furnace the arc 
formed, when it is first started, remains, and ail the material coming 
within its direct range or influence is immediately dissolved and melts 
away, as complainant claims, so that the current is carried by the gase- 
ous vapor between the électrodes, such arc having, of course, quite a 
little diameter, the furnace acts on the arc principle, and not on the in- 
candescent principle. 

But, if so, of what use is the conducting material that does not en- 
ter into the product to any material extent? If the arc is formed and 
does the work of reducing the material, if it ail melts, etc., and the 
surrounding material, as it is reduced, simply falls into the arc and at 
once drops to the bottom of the crucible, then we hâve no conductor 
€xcept the gaseous vapor, and, in place of a solid material acting as a 
conductor or conductors, and a multitude of small arcs incidental to 
the use of the material, we bave one large arc in thé midst of the 
charge. If this be defendant's opération, then it uses an electrical arc 
furnace. The mère fact that it is an embedded arc does not change 
the fact, if it be a fact, that the furnace opérâtes on the arc principle 
and is 'within the claim of the patent in suit. As I bave said, I do 
not think or hold that the patent does not cover the arc furnace oper- 
ating on that principle and in that way, if it be changed in form from 
the one in use when the patent was granted. I do not understand that 
the embedded arc has been patented. 

I think the évidence establishes: (1) That the material used by 
défendant in bis mixture, or some of it, acts as a conductor and is 
not a gaseous vapor; (2) that some of this material ofïering résist- 
ance and being of low conductivity becomes intensely heated to irides- 
cence; (3) that, in addition, because of the imperfect union of this 
conducting material, innumerable small arcs are formed which aid 
in giving the beat; (4) that there is no single arc in the defendant's 
process, except at the very beginning and when the current is being 
established, and that this is very soon extinguished when the material 
is fed in fiUing the space between the électrodes and extending up 
around the carbon pencils forming the upper électrode; (5) that the 
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reducing of the material fed in and intended to be reduced is donc 
mainly, but not wholly, by incandescence for the reason stated. Fi- 
nally, I think it shown by the prépondérance of évidence that defend- 
ant's furnace, on the whole, acts on the incandescent principle, and not 
on the arc principle, and must be termed an incandescent furnace, and 
therefore not within or covered by the limited claim in issue of the 
patent in suit. 

It follows that the défendant does not infringe, and that the bill of 
complaint must be dismissed, with costs. 



PAINE METALLIC PACKING CO. v. BRID6EP0RT METALLIC 
PACKING CO. 

(Circuit Court, D. Conuecticut. July 6, 1909.) 

No. 1,2C9. 

Patents (§ 328*)— Invention— Metai-lic Ring Packino. 

The Palne patent. No. 774,490, for a inetalUe ring packing, Is vold for 
lack of novelty or invention in vieiv of tlie prlor art. 

[Ed. Note. — For ottier cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit for infringement of letters patent No. 774,490, 
for metallic ring packing, granted to Jedediah C. Paine November 8, 
1904. On final hearing. 

E. K. Nicholson, for complainant. 

F. W. Smith, Jr., for défendant. 

PLATT, District Judge. This court dealt with substantially the 
same matter which is now at issue when it decided the Blake & John- 
son Case (C. C.) 161 Fed. 134. The only défense then urged was non- 
infringement, and the validity of the patent was practically conceded. 
The prior art was touched upon very lightly, and for no other pur- 
pose than to obtain light as to what the patentée meant when he used' 
in his claims the words "eut solely on tangential lines," which was 
the turning point of the former issue. Now the patent is vigorously 
attacked, and the situation demands an exhaustive examination of the 
prior art. The court has donc its utmost in this respect, and bas tried 
to place itself as best it could in Mr. Paine's shoes when he filed his 
application. The resuit is disastrous to the patent, but the time at my 
disposai forbids anything more than a cursory glance at the art. 

Katzenstein, 228,200, June 1, 1880, and Thurston, 318,400, May 19, 
1885, were common property when Paine filed his application. The 
former patent shows a metallic packing divided on tangential lines, in 
contradistinction to radial; the rings of each pair being placed face 
to face so as to break joints. There was no encircling spring, and no 
inner casing, in the strict sensé of the words. The latter patent, how- 
ever, has an inner casing having grooves to contain rings, and also has 
a coil spring to keep the sections of the packing always against the 
piston rod, thus taking up wear. This inner casing of Thurston was 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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adopted by both parties hère at issue as soon as the patent had ex- 
pired, and cannot be tortnred into adding any vitality to the patent in 
suit. Foss, 368,916, had a plain ring packing, with rings divided 
solely on tangential lines, as compared to a division partly radial and 
partly tangential in the same ring, and surrounded by a spring whic! 
holds the sections constantly against the piston rod; and Foss said 
that his rings were arranged tangentially, but that the cuts on each of 
the pair which went together were made in opposite directions, so as 
to break joints. 

If Paine read thèse patents before he went to the Patent Office, it 
is difficult to understand what he thought he had found which was new 
and not public property. When he reached the office there were 
France, 636,513, November 7, 1899, and Holmes, 654,542,_ July 24, 
1900, staring hini in the face. France shows a metallic packing which 
contains in combination a grooved casing, a pair of sectional rings ar- 
ranged within each groove, said rings being divided on tangential lines 
(as distinguished from radial), and so mutually arranged as to break 
joints, and an encircling spring around the sections of each ring, 
which serves as the sole means of maintaining contact of the ring with 
the piston rod. France thought it better to leave shoulders at the 
inner end of the cuts, but he says enough to show that he had tangen- 
tial cuts without shoulders in mind. He preferred his way, and it 
would not call for an inventive genius to take up the method which he 
suggests but discards. Taking into account ail which had appeared 
before, it strikes me that claims 1 and 2 of the patent in suit ought to 
hâve been refused after a glance at the France patent. 

And Holmes, 654,,"548, remained to be reckoned with. In that patent 
can be found every idea which Paine was suggesting, except that one 
of the pair of rings placed together in the groove was divided tangen- 
tially and the other radially. thèse were arranged to break joints, and 
ail that Paine had to do was to eut an other like tangential ring and 
substitute it for the radially eut one, still providing for the breaking of 
joints. Any respectable mechanic could bave donc that.' If the ring 
of the Holmes patent is not eut "solely on tangential lines," there was 
certainly enough information at hand in the art to négative novelty or 
invention in making that departure from Holmes. 

If the court could find a spark of life in the claimed invention, it 
would be a hard task to pick out which claims to uphold. Claims 1 and 
3 bave no encircling spring, which is a necessary élément to a working 
mechanism. Claims 3 and 4 hâve an encircling spring, and the only 
différence between them is that claim 2 is for a pair of rings, and 
claim 4 for plurality of pairs. Fortunately it is not necessary to ana- 
lyze, because the reason of the case counts against the whole claim 
of invention. 

It being clear to the court that the patent is invalid, it is not neces- 
sary to examine the question of prior use. 

Let the bill be dismissed, with costs. 
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SCHWAB et al. v. APSTEIN. 

(Circuit Court, D. Comieeticut. January 8, 1909.) 

No. 1,240. 

Patents (§ 328*) — Invektion— Punctuee-Closehs fob Pnecmatic Tires. 

The Glidden patent, No. 602,743, and the Saïupson patent, No. 032,540, 
eacli for a device for dosing punctures in pneumatic tires, disclose Inven- 
tion, are valid, and entitled to a fairly libéral construction. As so con- 
strued, both heîd infrlnged. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Andrew WiLson and Archibald Cox, for complainants. 
Charles H. Wilson, for défendant. 

PlyATT, District Judge. This is a suit based upon two patents, viz., 
Glidden, No. 603,743, for "device for closing punctures in pneumatic 
tires," and Sampson, No. 632, .540 for "puncture-closer for pneumatic 
tires." 

The inventions of thèse patents are capable of conjoint use, and 
were in fact so used. The claims at issue are 1, 2, 4, 5, and 10 of 
Glidden, and 1 and 2 of Sampson: 
"Glidden: 

"1. A puncture-closer for tubing, couiprlsing a shank, a liead liinged there- 
on, and a co-operating retaining-cap, substantially as described. 

"2. A puncture-closer for tubing, comprising a threaded sliank, a head liing- 
ed thereon, and liaving a concave back, and a retaining-cap threaded to en- 
gage the shank, substantially as describfd." 

"4. A puncture-closer for tubing, comprising a shank, a head hinged there- 
on, and a co-operating retaining-cap construeted and arranged to be engaged 
and held by the material of the tube, substantially as described. 

"5. A puncture-closer for tnbing, comprising a threaded shank to extend 
through the maferial of the tube, a thin, substantially eoncave-convex head 
hinged to the Iniier end of the shank, and a retaining-cap adapted to be screw- 
ed onto the shank, to clamp the tube between the head and caj), substantially 
as described." 

"10. A ])uncture-closer for tubing,, comprising a metalllc head. a threaded 
métal shank with whieh It is plvotally connected, whereby the head can be 
turued. up against tlio shank, aiid a cap adapted to be screwed onto the shank 
and bear against the exterior of the tube, substantially as described." 

"Sampson: 

"1. A puncture-closer for tubing comprising a shank ; a head ; a universal 
joint for Connecting said head to sald shank, said head having a slot extend- 
ing from said universal joint and of sufticient width to aeconiniodate said 
shank ; and a co-operating retaining-cap, substantially as described. 

"2. A puncture-closer for tubing, consisting of the threaded shank, b, with 
its upper end offset to form a temporary liandle and having a bail, e, fornied 
upon its lower end ; the head, a, formed -with a socket to receive and looi-^ely 
retttin sald bail; and the slot, j, narrowcr than the bail, e, and of autïlcient 
vi'idth to accommodate the shank b; and the co-operatir.g retaining-cap with 
serrated undersurface substantially as described." 

In advance of the few words which will bear directly upon the 
case, let me say that the whole matter has received unusual attention, 
because of the position in which I found the parties at the hearing. 

•For other cases see same topic & S numbek in Dec. & Am. Digs. 1S07 to date. & Rsp'r Indexes 
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Two attorneys held in liigh esteem by the court hâve in turn abandonecî 
the défendant. After many delays I felt that my duty to the com- 
plainant made it necessary to fix a not too distant date for the argu- 
ments, and when the appointed day came I found a new attorney in 
charge of defendant's interests. He proved himself to be thoroughly 
compétent, but was naturally somewhat handicapped by his late intro- 
duction into the merits of the controversy. For thèse reasons I hâve 
considered it my duty to move with exceeding care, and the défendant 
must not think, because my comments are brief, that my final conclu- 
sion is not based upon an exhaustive examination. 

Much ground is covered by the proofs; but, as I view the matter, 
the case must turn in the end upon the construction which shall be 
placed upon the claims of the patents in suit. 

Complainant insists that the closing of punctures in pneumatic tires, 
and the like, is a new art which of necessity has sprung up within a 
few years, because the pneumatic tire itself is a fairly new device 
which, by reason of its peculiar construction and the uses to which 
it is put, presented a new problem to those who were thinking about 
a way to repair the punctures to which it is so incessantly subject. 
The défendant, on the other hand, scoffs at such ideas and claims that 
the patents in suit and the limited few bearing upon the same subject, 
of which the défendant owns one of later issue, ail relate to a gênerai' 
art, which he calls the "art of closing holes," and strenuously insists 
that any device which is intended to be used to close a hole and stop 
a leak is an obvious référence when one puts his mind upon the ques- 
tion of caring for the punctures and leaks in pneumatic tires. 

The latter line of argument is not persuasive, and, in truth, the more 
it is examined, the less it satisfies. Assuming, then, as I am compelled 
to do, that the appearance of the pneumatic tires ofïered a new prob- 
lem to inventors, it is plain that the meager efforts to care for punctures 
which preceded Glidden left him a wide field to work in, and that 
Sampson put the finishing touch to Glidden's disclosures, so that the 
combined efforts of those two inventors gave to the world an invention 
of merit. They are entitled to such a measure of liberality as will pro- 
tect them from palpable invasion. Thèse premises having been grant- 
ed, our troubles are over. 

Ail talk about reading the patents on prior devices in the art of 
stopping holes, and about the patents in suit and the defendant's re- 
issued patent being for minor and subsidiary improvements in that 
art, leading out in différent directions, the one from a métal plug 
pure and simple, and the other from a rubber plug pure and simple, 
becomes idle and visionary. Defendant's attempt to show that he was 
the prior inventer resulted in a most lamentable fiasco which needs no 
comment. 

The claims in suit are valid, entitled to a reasonably libéral con- 
struction, and are infringed. 

L,et the usual decree be entered. 
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STTLL-WELIi v. JIcPHERSON, Hlghway Com'r. 
(arcult Court, N. D. New York. July 15, 1900.) 

Patents (§ 328*) — Invention— Sheet METix Oulvebt. 

The Watson pateut, No. 00y,U42, lor a culvert constructed or corru- 
gated sheet métal jjipe in sections, bolted or otherwise fasteued together, 
Is void on Its face for lack of patentable Invention. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Demurrer to bill of complaint foi* alleged infringement 
of United States letters patent. 

Orwig & Lane, for complainant. 

Risley & Love and Bond & Miller, for défendant. 

■ RAY, District Judge. Two grounds of demurrer are urged : First, 
that title is not shown in the complainant; and, second, that on the 
face of the bill, the letters patent being a part thereof, it appears that 
the same are void for want of patentable invention. 

When the court has any doubt, a demurrer should not be sustain- 
ed on the latter ground. Where the court has no doubt, the demur- 
rer ought to be sustained, if want of patentable invention is plain. The 
■courts hâve said this màny times. If there is doubt, the complainant 
should be allowed to show "a long-felt want," that he has supplied it, 
and that his device has met with commercial success, etc. This fact, 
if proved, has been held to turn the scale in some cases. Hère the 
patentée says: 

"My Invention has for Its object to provide a corrugated sheet métal pipe 
adapted partlcularly for use as a culvert and as well curbing, to taUe the 
place of vitrified tlie uow in common use for those purposes." 

He then says that the disadvantages incident to the use of tile, par- 
tlcularly for culverts, réside in the weight of the material, and hence 
the necessity of making it in short lengths, which must be joined when 
the culvert is laid by cernent or its équivalent, and its frangibility, 
which nécessitâtes the transportation thereof by wagon in small loads ; 
a length not exceeding 16 to 20 feet being the capacity of an ordinary 
two-horse team. He then says that the cernent is liable to be washed 
out of the joints, and that the washing or the undermlning of the cul- 
vert then results by reason of the weight of the tile, which sinks, and 
the sections separate and sometimes break. He also says that on ac- 
count of the weight of tile the bed must be carefully prepared, even- 
ly prepared, so as to relieve the joints of strain. He also says that 
such préparation of the bed is expensive without considering the re- 
pairs made necessary by a small leakage at the joints, and — 

^'hence It Is my object to provide a substltute for tUe culverts which may be 
laid upon an uneven bed without injurions results; the improved culvert be- 
ing strengthened agalnst transverse as well as agalnst crushing and other de- 
structive strains, the joints being formed without the use of cernent, and a 
greater lehgth of material being transportable at one tlme by the means or- 
dinarily employed for the purpose." 

*f or other cases see same toplc & S mvmbbb lu Dec & Am. Dlgs. 190T to date, ft Rep'r Indexes 
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I take it there is no patentable novelty or invention in conceiving the 
idea that a slieet métal pipe is less liable to breakage than a tile pipe, 
and that it may be transported in greater lengths. This has been com- 
mon knowledge for a half century at least. Corrugated pipe is strong- 
er than plain pipe. This is and was common knowledge. To sub- 
stitute the sheet métal pipe for vitrified tile was not a patentable inven- 
tion. Iron pipe — cast iron and sheet iron— has been used to carry wa- 
ter above ground and under ground, over bridges, on bridges, and 
under bridges, for 40 years at least, and this is common knowledge 
with ail praçtical men, ail observing men. Hollow logs bave been 
used for the same purpose. It was a mère question of cost and dura- 
bility. Of course, if the culvert was of such length that it became nec- 
essary to join two or more lengths, the question of a joint with a 
minimum of leakage and nonliability to separate became important. 
With tile it has been customary to hâve a flange at one end, into 
which the other end was inserted, and then cément it. It is not really 
practicable to boit vitrified tile together. 

Has the patentée disclosed patentable novelty in joining the ends 
• of bis sheet métal pipe? One end of a length flares, and the other end 
does not; and hence it slips into the flared end easily. Now the pat- 
entée bolts the one length to the other where they thus join. The 
writer has been familiar with sheet iron stovepipe, plain and corrugat- 
ed, for at least 50 years, and from youth until the présent day has had 
occasion to assist or act as principal, in emergencies, in putting up the 
stovepipe, now only used in thè writer's kitchen. On the farms such 
pipe is in common use ail over the country where stoves are used. 
The lengths of pipe are made with one end a little enlarged and the 
other a little contracted, and when put together firmly are usually 
riveted. They might be bolted. So far as I can see, the "corrugated 
métal culvert" of the patent in suit is but a reproduction on an enlarg- 
ed scale of the common and well-known stovepipe in common use for 
half a century; bolts taking the place of rivets. I hâve no doubt of 
its utility. In f act, old stovepipe is commonly used as a culvert in 
places where little weight is to rest upon it. It will rust out in time, 
as will ail sheet meta!. To be sure, this culvert pipe is heavier than 
stovepipe — is placed underground and used to carry water, instead of 
being placed in a house and used to carry smoke. But to my mind it 
is not a transposition to a new field of action to meet a new and a novel 
exige ncy. 

The claim reads: 

"A culvert constnicted of slieet métal and comprisinK cniinected cylindrleal 
sections provided witli circumfereiitlal corrugatlons exteuding to tlie extrem- 
ities of the sections, each section termlnating at one end in a flared and at 
the other end in a contracted portion of a corrugation, whereby the contract- 
ed extremlty of one section is adapted to fit Into the flared extremity of tlie 
adjoining section to interloek the terminal corrngations, and means, as bolts, 
engaging the overlapping extremlties of the corrugations for securing the sec- 
tions together, substantially as spocifled." 

This claim is not limited to bolts. He who should use rivets to join 
the sections would infringe, and the resuit is, if this patent is held val- 
id, that every f armer who shall use two or more sections of stovepipe 
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riveted together to carry water from a spring or from the roadside, 
etc., will be liable to a suit in equity and an injunction. There is 
nothing new or novel about this "corrugated métal culvert." The idea 
of a stovepipe to conduct smoke has been carried forward to a cor- 
rugated sheet métal culvert to conduct water. To my mind there is 
an utter absence of "patentable invention." No doubt such pipe, wlien 
made, has been extensively sold and used. The joint, possibly, has 
been improved upon, but only in degree. The old idea is simply car- 
ried forward. This is not patentable invention. The joint is formed, 
say the spécifications : 

"Preferably each section terminâtes at oiie end in a flaretl portion of a 
corrugation, as sliown at 1, and at tlie otlier end in a contractcd portion of a 
oorrugation, as sliown at 2, whereby tlie flared end of one sertion is adapted 
to receive the contractcd end of tlie ad.1oiulng section. Thèse telescopin}; and 
interlocking extremities of contiguoiis sections are permanently .ioineil by 
means of bolts, 3. The fit of tho extremities of the sections is suffieiently 
close to form a practically water-tight joint, when secured by means of bolts 
or rivets." 

The patentée also speaks of the added strength of the joints arising 
from the fact that, when the contracted end of one section is inserted 
in the flared end of the adjoining section and they are bolted together, 
we hâve a double thickness of sheet métal. This idea is not new. The 
pipe, as the patent states, consists of — 

"sheet métal rolled to a cyliudrical form and being provided witli clreumfer- 
ontial cornigations, preferably arranged in transverse planes in contradis- 
tiuctlon to the corrngations which are formed spirally." 

It was common to make such pipe — stovepipe, cold and bot air pipe, 
and other pipe — long before this patent was applicd for. In Century 
Dictionary, under the verb "corrugate" we find : 

''To wrinkle. draw. or contract into folds; * • ♦ to corrugate iron 
plates for use in building." 

Also, "corrugated" is thus defined: 

"Wrinkled, bent, or drawn into parallel furrows or ridges; as corrugated 
iron." 

There is no possible patentable invention, save in the mode of join- 
ing the sections. An idea is not patentable, but new and novel means 
to carry eut a conception may be. As the pipe used is corrugated — 
that is, alternately enlarged and contracted in parrallel wrinkles — the 
alleged inventer conceived the idea of cutting the sheet iron at the 
center of a raised portion, trimming ofif the other half of the severed 
portion, leaving the end of the next section, when rolled into a cylin- 
der, depressed, so as to shove into and fit the raised portion. This is 
plainly shown in the drawings forming a part of the patent in suit. 
When shoved together, the overlapping sheets are bolted or riveted. 
This was within the province of a mechanic skilled in the art. 

The demurrer is sustained, and there will be a decree dismissing the 
bill, with costs. 
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THE BAKER PALMEE. 

(District Court, D. Massachusetts. January 14, 1908.) 

No. 40. 

1. Admihaltt (§ 64*) — INTEEROGATOBIES— Construction of Rule. 

The estent to whleh the process of interi-ogation may he carried by a re- 
spondent under admiralty rule 32, whlch authorlzes interrogatories in an 
answer "touchiug any matters alleged in the libel or toucliing any mat- 
ter of défense set up in the answer," will necessarily vary aceordhig to 
the cireumstances of eacli case, and must be regulated, when in dispute, 
by the court in its discrétion, Iceeping in view the purpose of the rule 
and its limitations. 

[Ed. Note.— For other cases, see Admiralty, Dec. Dig. § C4.*] 

2. Admiralty (§■ 64*) — Collision— Suit fob Damages— Interrogatories. 

Where a llbel for collision was filed by certain persons alleged to be 
the sole owners of a vessel, and as such the lawful bailees of her cargo, 
on their own behalf "and for and in behalf of her officers and erew and a 
pass&nger thereon," the claimant of the libeled vessel may properly, by 
interrogatories liled with the answer, requlre libelants to state who ail 
of the other parties libelant are, the capacity in whlch each makes his 
claim, and the partlcular damage whlch he clalms. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 64.*] 

3. Collision (§ 117*) — Admiralty (§ 64*) — Suit for Damages— Interroga- 

tories. 

A llhel for collision occurring in the night, whlch allèges that after the 
light of the libeled vessel was seen on the starboard beam of libelant's 
vessel the latter held her course, "as she was bound to do," and that the 
libeled vessel eontinued her course without apparent change until the^ 
collision occurred, should allège as nearly as may be what that course 
was, and where it does not claimants are entltled to call for such infor- 
mation by interrogatories. 

[Ed. Note.- — For other cases, see Collision, Dec. Dig. | 117;* Admiralty, 
Dec. Dig. § 64.*] 

4. Admiralty (§ 64*) — Collision— Suit for Damages— Interrogatories. 

In a suit for collision, the claimant is entltled by interrogatories to call 
for information from libelants as to ail that took place on their vessel 
after his own vessel was sighted, including the persons on board, their 
duties and positions, and what they did. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. !• 64.*] 

5. Admiralty (§ 64*) — ^Collision— Suit for Damages— Interrogatories. 

In a suit for collision in the night, where the llbel allèges that tlie loom 
of a vessel was seen from libelant's vessel two miles away, which proved 
to be claimaut's vessel, he is entitled by interrogatories to call for infor- 
mation as to whether other vessels were seen, and, if so, what was seen 
of their movements. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 64.*] 

6. Admiralty (§ 64*) — Collision— Suit for Damages— Interrogatories. 

Where a llbel for collision alleged the time, the course of libelant's ves- 
sel when claimant's vessel was flrst seen, that she held such course on 
the starboard tack. and the direction of the wind, none of whlch alléga- 
tions were disputed, claimant is not entitled to iuterrogate as to the move- 
ments of libelant's vessel several hours previously, 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § G4.*] 

In Admiralty. Suit for collision. On libelant's exceptions to inter- 
rogatories propounded in claimant's answer. 

*For other cases see same topio & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r iG'îexesj 
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Hussell & Russell, for libelants. 

Benjamin Thompson and Edward S. Dodge, for the Baker Palmer. 

DODGE, District Judge. Six of the claimant's 33 interrogatories 
are not excepted to, and thèse the libelants say they are ready to an- 
swer. Of the 37 others to which they except, some call for distinct al- 
légations regarding matters about which the libel as filed is nôt suffi- 
ciently spécifie. Thèse, which will be identified below, the libelants are 
clearly bound to answer, as they would hâve been bound to amend the 
libel, had exceptions been filed. But the claimant has the right to go 
further than this under ruie 32. "Touching any matters alleged in the 
libel or touching any matter of défense set up in the answer" he is 
entitled to compel his adversary to amplify the allégations of the Hbel, 
even though not open to exceptions for insufficiency as filed, for the 
purpose of dispensing with the taking of proofs regarding them, or 
for the purpose of bringing distinctly before the court the points relied 
on in défense, or for the purpose of obtaining évidence in support of 
the défense from the personal answers of his adversary. The David 
Pratt, 1 Ware, 495, 509, Fed. Cas. No. 3,597; The Serapis (D. C.) 37 
Eed. 436, 442 ; The Mexican Prince (D. C.) 70 Fed. 346 ; Benedict, 
Adm. Practice (3d Ed.) § 519. 

The extent to which the process of interrogation may properly be 
carried will necessarily vary according to the circumstances of each 
case, and must be regulated, when it is in dispute, by the court in 
îts discrétion. The purposes for which it is allowed, as above stated, 
are to be kept in view ; and it is also to be remembered that the mat- 
ters regarding which interrogatories may be put are, by the language 
of rule 38, only the matters alleged in the libel or set up in défense by 
the answer, and that interrogatories are not to be used for such pur- 
poses merely as those of finding out in advance what the adversary's 
évidence will be, or who his witnesses are, or of obtaining the produc- 
tion of letters or documents not in issue, or of cross-examining the ad- 
verse party regarding the truth of the allégations made in his plead- 
ings. The Intrepid (D. C.) 43 Fed. 185 ; Havermeyer's, etc., Company 
V. Compania Transatlantica (D. C.) 43 Fed. 90; Bock v. Navigation 
Company (D. C.) 134 Fed. 711. It is, however, not necessarily an 
objection to an interrogatory, otherwise permissible under rule 32, 
that some of the purposes above referred to may be incidentally accom- 
plished by it. Interrogatories in admiralty are not to be confined with- 
in the limits allowed to interrogatories under the practice of the Massa- 
t:husetts courts. The system of pleading in admiralty diiïers radically 
in character from that of the state courts, and the language of rule 
33 makes it clear that the interrogating party is not confined, as in 
those courts, to matters material to the case he sets up in his own 
pleadings. Wilson v. Webber, 3 Gray (Mass.) 558. 

1. This libel is brought by certain persons alleged to be the sole 
owners of the Maud Sherwood, and as such the lawful bailees of her 
cargo, on their own behalf "and for and in behalf of her officers and 
crew and a passenger thereon." 

No decree could properly be entered in favor of persons named, on 
behalf of persons not named and not identified further than is hère 
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attempted. Unless tliere was some reason why it was impracticable at 
the time, the names of the officers and of the members of the crew 
and of the passenger should hâve been stated. If there was any reason 
why this could not hâve been done, the reason should hâve been stated, 
and an amendment supplying- the omission should hâve been filed as 
soon as possible. The claimant is entitled to know who ail the parties 
libelant are, the capacity in which each of them niakes his claim, and 
the particular damage for which he claims. If there is any question 
whether this principle requires the respective capacities which each 
fîlled on the vessel during the voyage to be stated in the libel, the claim- 
ant bas in my opinion a clear right to require it to be stated upon in- 
terrogatories. The exception to interrogatory 1, which calls for thèse 
particulars regarding the libelants not named, must be overruled. 

3. The libel, in stating the manner in which the collision between the 
Sherwood and the Palmer occurred, allèges that the Sherwood was 
close-hauled on the starboard tack, headed about S. E. by S., with the 
wind about S. S. W., and that thèse conditions continued until the 
collision; that the loom of a vessel which afterward proved to be the 
Palmer was reported on the starboard beam, and immediately after- 
wards her red light was seen, at a distance of about two miles ; "that 
the Sherwood held her course, as she was bound to do," without 
change after the Palmer was reported; that the Palmer continued to 
approach on the same course as when first seen; that warning signais 
were sounded on the Sherwood as the danger of collision became im- 
minent, and were continued until immediately before the collision ; but 
that the Palmer, showing lier red light only, and apparently in no way 
changing her course, ran into and struck the Sherwood between the 
main and mizzen rigging. 

In two respects thèse allégations are not sufficient to support the 
claim of the libel that the Palmer was solely in fault: (1) The bearing 
of the Palmer when first seen is not alleged with sufficient definiteness, 
even though it be assumed that the "loom" of that vessel was seen, 
as well as reported, "on the starboard beam." The différent directions 
which might be included under this expression are too many and too 
varions. This insufficiency would seem to be conceded by the libelants ; 
for they do not object to answering interrogatory 16, which calls for 
a definite statement upon the point. (2) If the libelants allège that the 
Palmer continued to approach on "the same course as when first seen,'' 
and ran into the Sherwood "without apparent change" of that course, 
they should allège what that course was, or at least how it compared 
with their own course. It may well be that they could not be ex- 
pected to give the exact compass course under the circumstances, but 
they should allège the course as nearly as they are able from the indi^ 
cations they had regarding it. If they had alleged, as they ought, on 
which side the Sherwood was struck, and at what angle, some.ma- 
terial would hâve been afforded for inferring what they claim the 
Palmer's course to bave been, and how it involved risk of collision. It 
does not necessarily foUow, from what is alleged, that the Sherwood 
vvas bound to hold her course without change, or that she had a right 
to do 80. Either to cure thèse insufficiencies in the libel, or as amplifi- 
cations to which the claimant is entitled of the allégations which relate 



THE BAKEK PALMEE. 157 

to the l'almer's course as they are or ought to hâve been, the libelants 
-should answer, not only interrogatory 16, but also interrogatories 18, 
20, 24, 25, 31, and 32. The exceptions to thèse interrogatories are 
overruled. 

3. I cannot doubt that the claimant may interrogate the Hbelants 
fully regarding everything that took place on board the Sherwopd, 
from the time the Palmer was first sighted until the colHsion. I think 
he is entitled to know, as to each person on board, where he was, what 
duty, if any, he was charged with; what he saw, laeard, or did, and un- 
der what circumstances, during the approach of the two vessels. I 
therefore overrule the exceptions to interrogatories 2, 3, 15, 17, 19, 
22, 23, 27, 28, and 29, and require thèse interrogatories to be answered. 
The same ruiing would be made as to interrogatory 26, but for the fact 
that it is alleged distinctly in the hbel that no change in the Pahner's 
course was observed, and the libelants are bound by that allégation. 
No contrary statement can therefore be expected at présent. To this 
interrogatory the exception is sustained. 

4. Interrogatories 9, 10, and 11 seem to me proper, in view of the 
allégation in the libel that the vessel whose "loom" is alleged to hâve 
been reported two miles away proved to be the Palmer. If there were 
other vessels in the neighborhood at or about the same time, the claim- 
ant bas a right to know what was seen of them or their movements by 
those on the Sherwood. The exceptions to thèse three interrogatories 
are overruled. 

5. The allégations being that the Sherwood kept close-hauled on 
the starboard tack on the course and having the wind as stated above, 
and there being no dispute, as appears from the answer, that the colli- 
sion was after 9 p. m., I see no reason why the libelants should be re- 
quired to state how far toward the northward and westward of the 
place of collision she had been during the afternoon or early evening, 
or how near Plymouth, her port of destination, she had at any time 
been, or how Plymouth then bore, or how the tide or wind then were, 
or how much further toward Plymouth she could then bave gone, or 
how the nearest land or lights then bore, or what occasion there w^as 
for heading away from Plymouth, or at what time this was done, or ail 
the changes in the schooner's course since made, or their occasion. 
Ail this was several hours before the collision, taking the libelants' 
allégations as they stand, and the inquiry regarding it seems to me too 
remote, as the case now stands, to be material, either in defining the 
issue between the parties or as tending to obtain évidence in support 
of the défense. The direction of the wind is not in controversy. There 
is a question whether it was a light or a fresh breeze ; but as to the 
speed of the Sherwood there are no allégations either in the libel or in 
the answer. Interrogatory 33, which the libelants are ready to answer, 
inquires only as to her speed just prior to the collision. The excep- 
tions to interrogatories 4, 5, 6, and 7 are sustained ; also to interroga- 
tory 8, which seeks to ascertain what vessels were in sight when the 
Sherwood changed the course she was on when nearest Plymouth, 
and what was subsequently seen of any of them. This, also, I regard 
as too remote. 
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6. The place of collision is alleged in the libel to Hâve been six or 
seven miles N. E. by N. from Race Point light. This is definite 
«nough, and I see no occasion for inquiring in, interrogatory 14 what 
part of Race Point is referred to. It appears from the answer (article 
4) that there is no dispute as to the place of collision; and, if there 
were any, the remainder of interrogatory 14 would be mère cross- 
«xamination. The exception to this interrogatory is sustained. 

The resuit is that the libelants are required to answer, not only 
tfie interrogatories to which they hâve not excepted, but also interroga- 
tories 1, 2, à, d, 10, 11, 15, 17, 18, 19, 30, 22, 23, 24, 25, 27, 28, 29, 31, 
and 33. 



MEBIG'S EXTRACT OF MEAT CO., Limited, v. LIEBIG EXTRACT CO. 
(Circuit Court, S. D. New York. May 4, 1909.) 

1. Tbade-Marks and Trade-Namks (§ 10*>— Names Subject to Appeopbia- 

IION— "LiEBIG." 

Tlie name "Liebig," as applled to extraets of méat, has been In com- 
mon use by many in this country for many years to designate prépara- 
tions siipposed to hâve been made by Lleblg's process, and Is common 
property, whlch no longer désignâtes, If It ever did, the product of a 
particular manufacturer. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 14 ; Dec. Dig. § 10.*] 

2. Tbade-Mabks and Tbade-Names (§ 86*)— Unfaib Compétition— Imitation 

or CoRPOBATK Name. 

"Llebig's Extract of Méat Company, Limited," an English corporation, 
held not entitled to an Injunctiou to restraln the "Liebig EXtract Com- 
pany," of New York, from uslng its own name In a competing business in 
this country; the défendant having adopted and continuously used the 
name slnee a tlme before complainant opened an office hère on the same 
Street. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 95; Dec. Dig. § 86.* 

Use of corporate or firm, namea, see notes to R. "W. Rogers Co. v. Wm. 
Rogers Mfg. Co., 17 C. C. A. 579 ; Kathrelner's MalzkafCee Fabriken Mit 
Beschraenkter Haftung v. Pastor Kneipp Medlclne Co., 27 O. C A. 357.] 

In Equity. Final hearing on the merits. 

James ly. Steuart and Steuart & Steuart, for complainant. 
Herbert S. Murphy, for défendant. 

PLATT, District Judge. This is the resuit of final hearing upon 
a bill in equity asking for an injunction and accounting. The com- 
plainant asked for a preliminary injunction in this matter. The mo- 
tion was denied on June 6; 1907. Judge Lacombe filed with the dé- 
niai a brief mémorandum. 

Evidently the moving papers had been based upon defendant's 
sales of the "Liberty" brand, as well as the "Red Cross" brand. 
Charges of spécifie instances of fraudulent misrepresentation were 
made in the affidavits with greater vigor than can be found in the 
final proofs. The judge at the earlier hearing was satisfied, I think, 

•For other cases aee ■am« toplc & J numbsb lu Dec. ft Am. Digs. 1907 to date, & Rep'r Indexa* 
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just as I am, that the défendant was wrong in putting on the market 
the so-called "Liberty" brand. The sales, however, had been trivial 
in amount, and had been abandoned before suit. Complainant was 
given leave to corne back, if further sales of the "Liberty" brand were 
discovered. Ail other questions were left for final hearing. No fur- 
ther sales of "Liberty" brand hâve been discovered, and the gênerai 
charge of fraud has weakened as time has passed. 

The only matter, then, left for me to décide, is the situation which 
has arisen by reason of the defendant's sales of the "Red Cross" 
brand. I understood at the hearing that this was what the complain- 
ant wished, and I shall take him at his word. If the complainant shall 
hereafter demand and obtain narrower relief, it must in no sensé be 
considered a reversai of my views on the whole case. If I am deemed 
to be wrong on the broad contention which complainant now makes, I 
shall try to accept the rebuke with equanimity. 

The complainant is an English corporation, which selfs large quan- 
tities of Liebig's Extract of Méat in the United States. In its direct 
attack upon the defendant's sales of the so-called "Red Cross" brand 
of Liebig's Extract of Méat, it necessarily demands the exclusive right 
to attach to its product the word "Liebig," or the words "Liebig's Ex- 
tract," or the words "Extractum Carnis," with or without Liebig, on 
the broad ground that such or a similar use of those or like expres- 
sions indicates to the consumer that the extract of méat so sold is made 
by the complainant. The défendant insists that such words and ex- 
pressions simply indicate that the extract of méat contained in the 
package so labeled is made in accordance with the Liebig formula or 
process, and that, if Baron Liebig ever did hâve any personal and pro- 
prietary rights therein (which is strenuously denied), he dedicated thero 
to the public âges ago, and that ever since such dedication the gênerai 
public has had the same right to make goods in accordance with the 
Liebig process that it has to make Dover's powders, and may say so 
in any way it pleases, which does not invade the rights of an individ- 
ual member of the public to do the same thing. 

It is probable that from a chemical and scientific standpoint Baron 
Liebig is entitled to the crédit of having invented the process whereby 
beef carcasses could be so treated as to leave behind a concentrated 
extract of value. It is certain that the gênerai public has always been 
of that opinion. He also helped out in the commercializing of that 
process. He did both of thèse things, however, before he undertook 
to convey his personal rights and privilèges to the predecessor of the 
complainant. The rights to his process, both scientific and commer- 
cialized, had therefore become public property before the complainant 
undertook to maintain its broad right to the name as applied to the 
process. The courts of England refused to confirm that broad right 
in the complainant. The courts of this country hâve also, whenever 
squarely confronted with the issue, taken the same négative attitude. 
We now meet the broadest of ail the broad contentions, and are asked 
to apply the results of a favorable conclusion thereon to the complain- 
ant's product as an article of American commerce ; and we are asked 
to do this in despite of tlie historical facts with which the record is 
crowded. 
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The complainant has adopted a somewhat cnrious way of proving 
that the name "Liebig," when found on packages of méat extract, 
guides the pubUc directly to the complainant. He goes about the 
country among his own customers, and picks out in each locahty some 
member of the firm of excellent standing and réputation. This can 
be easily donc, because complainant is dealing with the very best class 
of trade in the country. After putting the witness through the usual 
prepafatory paces, he produces a package of complainant's Extract of 
Méat, with its peculiar earmarks and indicia, and asks him whether he 
is familiar with that package, and (to clench the matter before the an- 
swer cornes) whether it is a package which be knows as the package of 
lyiebig's Extract of Méat. In view of the fact that the witness has 
been dealing for a long time in packages of which the one presented is 
a fac. simile, and in no other kind of package of Liebig's Extract, it is 
not unnatural that he should answer that it is a package with which 
he is thoroughly familiar, that he has known it for many years, and 
that it has been always the same. He is thus prepared to respond to 
a séries of leading questions, which the court, by adopting Eiebig's 
scientific process, may boil down into an expression by the witness 
of an opinion that when people ask his house for Liebig's Extract of 
Méat, and say nothing more, he thinks they mean the extract manu- 
factured by complainant, and sends that along as a compliance with 
the order. This method of trade would go very well with old, es- 
tablished, regular customers; but it is hard to belieye that it could be 
successfully applied to ail purchasers, after reading the évidence at 
large in the record before me. 

It will be noticed, further, that ail witnesses.of that class think the 
one ordering Liebig's Extract of Méat, without more, refers to the 
"genuine brand." The distinction implies the knowledge that there 
are other brands. The house dealing in imported goods would natural- 
ly think, on receiving a blind order, that the customer wanted the im- 
ported, rather than the domestic, article. The record is replète with 
testimony that ail kinds and descriptions of brands of Liebig's Extract 
of Méat hâve for many years been manufactured and sold by doinestic 
makers to the domestic trade ; and in every case where the domestic 
maker has taken pains to so differentiate his package from the com- 
plainant's as to eliminate any possibility of error, his right to make Lie- 
big's Extract of Méat has been sustained by the courts. The right to 
do so was common property before the complainant existed, and it is 
common property to-day. It would be a pleasant task to take the mat- 
ter up in détail, and, after setting forth my findings drawn from a 
mass of stibordinate f acts, to lead ' up by slow stages to my varions 
subordinate conclusions, and from them to my final conclusion; but 
lack of time compels me to refrain. 

Complainant's package, ' with its earmarks and individualities, has 
been used for so many years in practically unvarying form that, beyond 
doubt, it points directly to complainant ; but I cannot find any satis- 
f actory proof that any package, of any shape, with any marking, which 
has thereon "Liebig," or "Liebig's Extract," or "Liebig's Extract of 
Méat," with or without "Extractum Garnis" added thereto, no mat- 
ter how distinct the endeavor to differentiate may be, will direct the 
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average public consumer toward the complainant, or, putting it in an- 
other way, tend to raise in his mind a belief that the comjjlainant made 
the article which it contains. 

As to the use by défendant of its corporate name: Défendant was 
incorporated and settled down to business at 48 Hudson street, New 
York City, with loud assertion of what its business was, long before 
the complainant opened an ofiSce of its own in the city. It has car- 
ried on its business openly, and increased its sales, under the eyes of 
the complainant and its agents and without protest. Complainant 
says it waited for the outcome of other suits against other parties be- 
fore bringing this one; but surely no act of any party could, from 
complainant's view point, be as wanton and outrageous as that of a 
competitor who deliberately takes a name which inherently commits a 
trespass on complainant's rights. It is passing strange that complain- 
ant could sit calmly by and see a party on the same street adopting a 
dress which was in and of itself a trespass, before one even had a 
chance to examine the goods which he made, without crying to high 
heaven in protest. If the trespass were a flagrant one, it might be pos- 
sible to overlook the lâches ; but complainant's conduct ought certain- 
ly to excuse a court of equity from a serious discussion of the "Liber- 
ty" brand proposition. 

I would like to talk about the complainant's assertion that it makes 
its extract under a secret process of its own. The gênerai public sure- 
ly thinks that it makes it under the Liebig process. If it is not so 
making its product, is it not deceiving the public, and how can it claim 
rights from Baron Liebig, if it has abandoned the process that Liebig 
invented? I must stop myself with a firm hand, or I shall go on ad 
infinitum, if not ad nauseam. 

AU thèse things and many others being clearly accentuated in my 
mind, it foUows as a matter of course that the bill should be dismissed, 
with costs ; and it is so ordered. 



ALTMAN & CO. v. UNITED STATES. 
(Circuit Court, S. D. New York. May 21, 3009.) 

No. 5,372. 

1. CusTOMs DuTiES (§ 37*) — Construction— Reciprocal Commercial Asree- 

MENTS— " StATUARY. ' ' 

In ïariff Act July 24, 1897, c. 11, § 1, Schedule N, par. 454, 30 Stat. 194 
(U. S. Comp. St. 1901, p. 1678), the <Iefiuition there given the terni " 'statu- 
ary' as usecl in this act," governs the provision for "statuary"' in section 
3, 30 Stat. 203 (U. S. Comp. St. 1901, p. 1690), and the reciprocal com- 
mercial agreements uegotiated as provided in said section. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.» 
For other définitions, see Words and Phrases, vol. 7, p. ()04(;.] 

2. CusTOMs Duties (§ 37*)— Bronze Statcary— "Wrougiit by IIand." 

ïhe provision for "statuary * * * wrought by lianrt * * * from 
métal," in Tarife Act July 24, 1897, c. 11, §• 1, Schedule N, par. 4.54. 30 
Stat. 194 (U. S. Couip. St. 1901, p. 1078), does not include a hrouze statue 

•For other cases see same topic & § mumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
172 F.— 11 
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enst In a fonnary by artisans from a model that was made in plastic ma- 
terial by an artist, Imt upon wlilch he did little or no retouchlng. 
[Ed. Note. — For otlier cases, see Customs Duties, Dec. Dig. § 37.* 
For otber deiinitions, see Words and Pbrases, vol. 8, p. 7549.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, G. A. 6,813 (T. D. 29,279), affirmed the assess- 
ment of duty by the collector of customs at the port of New York. 
The opinion of the Board of General Appraisers reads as follovvs: 

WAITB, General Appraiser. The question hère arises over the importa- 
tion of a bronze bust of Louis XVI, No. 4,221 on the iuvoice, valued at 800 
francs, less 10 per cent, and 2 per cent. It was assessed for duty at 45 per 
cent, ad valorem under Tarife Act July 24, 1897, c. 11, § 1, Schedule G, par. 193, 
30 Stat. 107 (U. S. Conip. St. 1901, p. 1645), wbich reads as toUows: 

"193. Articles or wares not speeially provided for in this act, composed 
wholly or in part of iron, steel, lead, copper, nickel, pewter, zinc, gold, silver, 
platinum, aluminum, or other métal, and whetber partly or wholly manu- 
faetured, forty-five per centum ad valorem." 

The importers claim it is dutiable at 15 per cent, ad valorem under the 
provisions of section 3, 30 Stat. 203 (U. S. Comp. St. 1901, p. 1090), and the 
reclprocal commercial agreement with France (80 Stat. 1774 [T. I). 19,405]), 
vvhich agreement is authorlzed by said section 3 and provides, among other 
things, tor the importation of paintings and statuary at the rate of 15 per 
cent, ad valorem. In order to hâve a full understanding of the issue hère 
involved, it becomes necessary to consider said section 3 and the French 
treaty in connection with paragraph 454 of the act (Schedule N, 30 Stat. 194 
[U. S. Comp. St. 1901, p. 1678]), which reads as follows : 

"454. Paintings in cil or water colors, pastels, pen and ink drawings, and 
statuary, not speeially provided for in this act, twenty per centum ad va- 
lorem; but the terni 'statuary' as used in this act shall be understood to 
include only such statuary as is eut, earved, or otherwise wrought by hand 
from a solid block or mass of marble, stone, or alabaster, or from métal, and 
as is the professioual production of a statuary or sculptor only." 

It is claiméd that the collector erred in assuming that the word "statuary," 
as used in section 3 and said commercial agreement, is subject to the provi- 
sion in said paragraph 454 as to what shall be considered statuary, to wit : 
" 'Statuary' as used in this act shall be understood to include only such stat- 
uary as is eut, earved, or otherwise wrought by hand from * * * métal, 
and as is the professional production of a statuary or sculptor only," If 
such définition is applicable, then it Is further contended by the importers 
that this statue is uevertheless "wrought by hand * * * from métal," 
and is the professional production of a statuary or sculptor within the mean- 
ing of said paragraph 454. 

As to the question whether the term "statuary" in section 3 and the 
French reciprocity agreement is subject to the définition found in paragraph 
454, we say this question has been passed upon by the Circuit Court of Ap- 
peals in the Second Circuit in the case of Richard v. U. S., 158 Fed. 1019, 86 
C. O. A. 671, T. D. 28,601, afflrming the décision of the Circuit Court In 151 
Fed. 954, T. D. 27,948, and by the Board in Havemeyer's Case, G. A. 5,286, 
T. D. 24,247. Thèse décisions speciflcally deny the contention of the im- 
porters in this case. We therefore overrule the protests on this claim. 

ïhere then remains the question as to whether the pièce of statuary hère 
involved was "wrought by hand * * • from métal" and was the profes- 
sional production of a statuary or sculptor only. Considérable testimony has 
been taken, but none of it shows any unusual method in the production of 
this bust. The bust itself was not in évidence ; neither was any one brought 
before us who had seen its production. For the purposes of this case it 
must be considered as a pièce of ordinary bronze statuary, sometimes term- 
ed "commercial statuary," produced by castlng from a model made in some 

•For other cases see same topic & | number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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■plastic matei'ial uiider the hand of the artist This Idnd of statuary lias beeii 
the subject of décisions both by the Board and the courts in varions cases. 
Tbie importers in tlieir contention rely on tlie case of United States v. Tif- 
fany, 160 Fed. 408, 87 C. 0. A. 360, ï. D. 28,717, as modifying ail previous 
décisions on this subject. Paragraph 454 of the act of 1897 is the same as 
paragraph 465 of the act of 1890 (Act Oct. 1, 1890, c. 1244, § 1, Schedule N, 
26 Stat, 602), under which last-named act the Circuit Court of Appeals of the 
Second Circuit passed upon cast bronze statuary in the case of TifCany v. 
United States, 71 Fed. 691, 18 C. C. A. 297. 

We are of the opinion that this décision should govern In the case at bar, 
and that the case of United States v. ïiffany, supra, is distinguished. In the 
case of Tiffany v. United States, supra, the court used the foUowing lan- 
guage: "The artist's handwork in preparing the clay model is In no sensé 
the work which transforma the métal itself into the statue, and the 
f act that some 'touching up' or smoothing or chasing is put upon the cast- 
ing after it cornes from the mold is not sufflclent to entitle it to classiiication 
as statuary wrought by hand from métal, especially In view of the testimo- 
ny of appellants' wltness tha:t there are bronze statues made from métal, 
not by casting, but by beatiug. The amendment was inserted to accompllsh 
a purpose, and its language is so plain and unambiguous that a construction 
which would elimlnate It cannot be adopted. It manifestly excludes from the 
provisions of paragraph 465 of the act of 1890 ail métal statuary which is not 
wrought by hand from the métal, and statuary which Is substantially made by 
castlngs is not so wrought, although it may be afterwards surface-flnished 
by workman or artist." 

The case (United States v. Tiffany, 160 Fed. 408, 87. C. C. A. 360, T. D. 28,- 
717, supra) relied upon by protestants, Is distinguished from the last above- 
mentioned case by the court in this language: "After the varions parts hâve 
been cast, the important worlî, that which gives it its distinctive Personal 
character, Is done by hand ; the sculpter carefully going over the figure and 
mailing the altérations and changes necessary to embody his Ideas. It Is 
this artistie feature, this expression to the sculptor's Intention, which gives 
value to the statue, not the price paid for the bronze and ivory. No one 
but a sculptor of the highest merlt could bave eut the Ivory face so symbolic 
of the horrors of war, or fashioned the cloak which is considered one of the 
most wonderful pièces of bronze in existence. In short, the statue was the 
worli of Gêrome, and to its minutest détails he gave the best work of his 
braln and hand." 

Further distinguishing the two cases, the court says: "It appeared In 
that case (Tiffany v. U. S., 71 Fed. 691, 18 C. C. A. 297) that the govern- 
ment's contention was that the importations were known as 'commercial 
bronzes' ; some of them being reproduced many times, and none of them 
recelving more than perfunctory attention from the original sculptor. There 
was also évidence that there were bronze statues made, not by casting, but 
by hand 'beating.' In the présent case there is no such testlmony, and, as 
we hâve before seen, the entire work, from the original conception until 
the last touch was placed upon the statue, was under the direct and constant 
sui)ervision of Gérome." 

In the case at bar there is much testlmony which clearly shows, we thlnk, 
that repoussé work, or work produced by hammerlng and entirely wrought 
by hand, has been known from a remote time, spécimens of which are clted, 
showing that they hâve been produced (!ven down to the présent, to wit, 
the Japanese figure of an ape (Exhibit 6). the statue of St. Sébastian (Bxhibit 
7), the figure of Charles II (Exhibit 8), the Greek Chariot (Exhibits 10, 11, 
and 12), and the Statue of Liberty (Exhibits 13 and 14). We do not think 
it Is shown that this method of producing bronze or métal statues by hand 
has been very extensively used. Still we are of the opinion. In view of the 
ease with which commercial bronze statuary may be produced by the hand 
of a sklUed artisan, entirely independent of the artist, that it was intended 
to prohibit the importation under said paragraph 454 of such pièces of cast- 
ing, thereby protecting the bronze foundrles and the doniestic Industries 
where great Quantifies of labor are employed and large capital is invested. 

la the absence of testimony to the contrary, we assume that this pièce 
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of statuary was yroduced lu tlie ordiimry way, and (liât practlcally ail the 
band work upou it vi ais doue by tlie artisan at the foundry, whlch haud work 
eousists of removiiig searns and protubérances left by the imperfections 
of the mold, and perhaps chasing or smoothing the surface of the figure, 
which in no way changes the form after it is taken trom the matrlx or mold. 
In fact, the efflciency of the foundry is deteruiined by the desiree of re-, 
semblance that the uietal statue bears to the model, and, should the statue 
Yary.to any extent, It would be rejected as au Imperfect casting. Troiu the 
testimony in this case it does iiot appear to us that an artist whose busi- 
ness it, is to work upou plastic material would feel compétent to change the 
figure, facial expression, or dimensions after the métal casting had beeu 
made. The testimony of founders and workmeu wlio hâve beeu in the busi- 
ness for years satisfles us that in tins class of statuary the artist has vevy 
Uttle, if anything, to do with the statue after he lias produced the model. 
We therefore hold that the pièce of statuary involved hereln is not "wrought 
by haud • * * from métal." 

In View of this conclusion, it becomes unnecessary to discuss the ouly 
remaining question, to wit, whether this bust is the professional production 
of a statuary or sculptor. 

The protest is overruled, and the décision o£ the eolleetor will stand. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. Décision affirmed. 



JULIUS WILE & CO. V. UNITED STATES (two cases). 

(Circuit Court, S. D. Xew York, ilay 19, 1909.) 

Nos. 3950, 4275, 429G, 4301, 4303, 403.5, 4638. 

CUSTOMS DUTIES (§ 78*)— LEAKAGB of VEEMUTH— "WiNES, LIQUORS, CORDIAtS, 
OR DiSTILLBD SPIKITS." 

Vermuth is not covered by TarifC Act July 24, 1897. e. 11, § 1, Schedule 
H, par. 296, 30 Stat. 174 (U. S. Comp. St. 1901, p. 1054). prescribing that 
no allowanee of duty should be made for leakage of "wines, li(iuors, cor- 
dlals, or distilled spirits," as the context indicates that Gongress regarded 
vermuth as an independent article from those euumerated in sald pro- 
vision. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §■ 194 ; Dec. 
Dig. § 78.*] 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

Thèse proceedings are also entitled in the names of Hartmaii, Gold- 
smith & Co. (two cases), Weidemann Company, and Batjer & Co. (two 
cases.) 

The décisions below affirmed the assessment of duty by the eolleetor 
of customs at the port of New York on numerous importations con- 
taining vermuth. The case turns on the construction of Tariff Act 
July M, 1897, c. 11, § 1, Schedule H. par. 39G, 30 Stat. 174 (U. S. 
Comp. St. 1901, p. 1654), reading as follows: 

"200. Still wines, including gluger wine or giuger cordial and vermuth, in 
casks or packages other than bottles or jugs. If contalning fourteeu per 
centum or less of absolute alcohol, forty cents per gallon ; if contalning 

•For other cases see same toplc & § ndmbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe» 
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more thaii fourteeii per ceutum of absolute alcohol, flfty cents i)er gallon. 
In bottles or jugs, pér case of one dozeu bottles or jugs, containing eacli not 
more than one quart and more than one piut, or twenty-four bottles or jugs 
containing eacli not more than one pint, one dollar and sixty cents per 
case ; and any exeess beyoud tliese quantities fouud in such bottles or jugs 
sliall be subject to a duty of flve cents per pint or fractional part thereof, but 
no separate or additional duty shall be assessed on the bottles or jugs : Pro- 
vided, tliat any wlnes, ginger cordial, or veruiuth imported containing. more 
than twenty-four per centum of alcohol shall be classed as spirits and pay du- 
ty accordlngly : And provided f urther, that there shall be no çonstrnctive 
or other allowanee for breakage, leakage, or damage on wines, llquors, cor- 
dials, or dlstilled spirits. Wines, cordials, brandy, and other spirituous liq- 
xiors, including bltters of ail kinds, and bay runi or bay water, Iniporteil in 
bottles or jugs, shall be packed in packages containing not less than one 
dozen bottles or jugs in each package, or duty shall be paid as if such pack- 
age contained at least one dozen bottles or jugs, and in addition tliereto, 
duty shall be colleeted on the bottles or jugs at the rates w'aich would be 
chargeable thereon if imported enipty. The iierceutage of alcohol in wines 
and fruit juices shall be determined in such manner as the Secretary of the 
Treasury shall by régulation prescribe." 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. So far as thèse cases relate to shortage of 
spirits, wines, etc., under the second proviso to paragraph 296, tarifï act 
of 1897 (Act July 34, 1897, c. 11, § 1, Schedule H, 30 Stat. 174 [U. S. 
Comp. St. 1901, p. 1654] ) , that question has been decided by the 
United States Suprême Court in favor of the Government. Shaw v. 
United States, T. D. 29,412. Counsel for the importers, however, 
show that certain of the protests involved herein relate to items of 
vermuth and insists that said décision has no application thereto. The 
counsel abandons ail claims except that concerning vermuth. 

I am of the opinion that the said proviso to paragraph 396, which 
States "that there shall be no constructive or other allowanee for break- 
age, leakage, or damage on wines, liquors, cordials, or distilled spirits," 
was not intended by Congress to include vermuth. When Congress 
enacted paragraph 296 it seems to bave plainly had in mind vermuth 
as an independent exceptional article, because at the very beginning it 
found it necessary to mention it eo nomine after referring to still 
wines, and then in the middle of the paragraph when it made the first 
proviso it again singled out vermuth as one of the articles which, if 
containing more than 34 per cent, of alcohol, .should be classed as a 
spirit. It would seem to me that, when it made a further proviso with 
regard to the articles as to which there should be no constructive 
or other allowanee, etc., it would bave con<*nued its spécifie men- 
tion of vermuth, if it intended that provision to apply to that article ; 
and the very fact it eliminated vermuth f rom that second proviso would 
seem to me to indicate that Congress intended to remove it from the 
effects of that proviso. 

The décisions of the Board of Appraisers in the above-entitled suits 
are reversed so far as they cover items of vermuth. In ail other re- 
spects they are affirmed. 
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H. C. COOK CO. V. BEECHBR et al. 

(Circuit Court, D. Connecticut June 29, 1909.) 

No. 731. 

Courts (§§ 264, 290, 307*)— Jubisdiction of Fedekal Couets— Fédéral Ques- 
tion. 

An action, by the owner of a judgment recovered against a corporation 
for infrlngement of a patent, to charge directors of sueh corporation with 
payment of the judgment on the ground that they were joint trespassers 
wlth the corporation, Is not within the jurisdlctlon of the fédéral court 
as one arislug under the patent laws, nor as anclUary to the former suit ; 
and unless there Is diversity of cltizenshlp such court is without juris- 
dlctlon. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. §§ 264, 290, 307.* 
Jurisdictlon in cases Involving fédéral question, see note to Bailey v. 
Mosher, 11 C. C. A. 308; Montana Ore-Purchaslng Co. v. Boston & M. C. 
C. & S. Mining Co., 35 C. C. A. 7.] 

At Law. 

Verenice Munger, for plaintiff. 
Edward A. Harriman, for défendants. 

PL,ATT, District Judge. The plaintiff had a patent suit in this 
court against the Little River Manufactttring Company. The défend- 
ants were the directors of the company during ail the time that case 
was pending. Upon a proper showing they could hâve been made 
codefendants in that suit. A strenuous effort was made to bring them 
in by amendment at the last moment, which was refused, because it 
came too late. 

In the somewhat elaborate complaint now under discussion the plain- 
tiff rehearses the story about the patent litigation and then goes on to 
allège that the défendants were joint trespassers with the Little River 
Manufacturing Company in respect of the infringing acts set forth in 
the former litigation and for which judgment went against the cor- 
poration. For that reason he insists that they ought to pay that judg- 
ment. His theory seems to be that, because the directors and the cor- 
poration were joint trespassers, they must ail be jointly responsible 
for the damages found to hâve resulted from the trespass charged 
against one of them alone. 

However that may be, it is very clear that the nature of the trespass 
is not material to the présent litigation. The only questions to be liti- 
gated are: (1) Does the plaintiff own the judgment? (2) Were the 
corporation and the directors joint trespassers as alleged? (3) If 
they were, what is thenituation now in respect of the judgment as to 
four of them about whom the plaintiff remained silent in the patent 
litigation ? 

The détails of that litigation add nothing to the strength of the com- 
plaint. The plaintiff could as well hâve started with the fact that it 
had title to the judgment obtained in that litigation and then followed 
with the rest of its complaint, which sets up new matter, and may or 
may not set forth a cause of action. To put the matter in a nutshell : 

•For other cases see same topic & § numbeiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The plaintiff has a judgment for something near $12,000 damages for 
infringement of a patent. That is over and done with. The corpora- 
tion is insolvent, and the plaintiff wishes the directors to pay that judg- 
ment. This is new matter, and is purely a question of law and fact, 
growing out of the relationship between the corporation and its di- 
rectors, and is in no sensé of the word a patent case. Ail the parties 
interested are citizens of Connecticut. The whole matter is one over 
which the courts of the state hâve exclusive jurisdiction, and which it 
would seem intrusive for this court to attempt to touch. 

Plaintiff urges the rule that judgment against one joint trespasser 
without full satisfaction is no bar to a suit against another for the 
same trespass. Lovejoy v. Murray, 3 Wall. 1, 18 L. Ed. 129. The 
fault in his logic is that this complaint is not a suit against the di- 
rectors for the infringement of the patent. It is a suit to recover from 
thèse défendants, as joint trespassers, the fruits of the infringing acts 
of their original joint trespasser the Little River Manufacturing 
Company. Neither the validity of the patent nor its infringement is 
put in issue by the complaint. 

Plaintiff urges that the title to the patent is at issue. I cannot agrée 
with him. The title to the judgment under the patent is undoubtedly 
at issue; but it is of no importance whether the plaintiff now owns the 
patent or not. He may hâve sold the patent and retained the right to 
recover the judgment obtained for a trespass upon his rights when 
he did own it. 

The plaintiff's other point is that the suit is in the nature of an an- 
cillary action, and that the court has jurisdiction to enforce payment 
of the judgment described in the complaint. The trouble with that 
argument is that this suit is not in the nature of an ancillary action. 
The plaintiff sought ancillary relief when it asked permission to amend 
its bill in the original litie:ation. This court then liad iurisdiction, and 
in the exercise of its best discrétion refused the relief. The plain- 
tiff was then told that it had a right to pursue its rights in a new suit. 
The refusai to permii the amendment was acquiesced in by the plain- 
tiff, and with its eyes open it proceeded to take judgment against the 
corporation alone. With the entry of that judgment the jurisdiction 
of the court over thèse parties as litigants in a patent suit ended. It 
cannot be revived in the way suge:ested. 

It is fair to say, in conclusion, that the défendants hâve not raised 
the question of jurisdiction. The responsibility for the action herein 
ordered rests entirely upon my shoulders. The jurisdictional defect is 
obvious upon the face of the papers, and action has been taken at the 
first opportunity offered. 

Let the complaint be dismissed for lack of jurisdiction. 
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UNITED STATES v. McKBSSON, EOBBINS & CO. 

SAME V. MBKCK & CO. 

(Circuit Court, S. D. New York. May 13, 1909.) 

Nos. 5,342, 5,370. 

Ctjstoms Duties (§ 24*) — Ci,assib-ication— Powdebed Opium— "Dbug Ad- 
vanced IN Value ob C()Sdition." 

Powdered opium is a "drug advanced In value or condition," withln tlie 
meanlnfc of Tarlff: Act July 24, 1897, c. 11, §• 1, Schedule A, par. 20, 30 
Stat. 152 (U. S. Oomp. St. 1901, p. 1628), rather tban opium crude or 
unmauufactured, under paragraph 43, 30 Stat. 153 (U. S. Comp. St. 1901, 
p. 1629). 

[Ed. Note. — For other cases, see Oustoiiis Duties, Dec. Dig. § 24.*] 

On Application for Review of Décisions by tiie Board of United 
States General Appraisers. 

The Board of Appraisers held that powdered opium imported at 
the port of New York had been improperly classified by the coHector 
of customs at that port as opium crude or unmanuîactured, under 
Tarifif Act July M, 1897, c. 11, § 1, Schedule A, par. .43, 30 Stat. 153 
(U. S. Comp. St. 1901, p. 1629), and sustained the importers' con- 
tention that the article shoukl hâve been classified as a drug advanced 
in value or condition under paragraph 20, 30 Stat. 153 (U. S. Comp. 
St. 1901, p. 1628). 

D. Frank Lloyd, Asst. U. S. Atty. 

Hatch & Clute (Walter F. Welch, of counsel), for McKesson & 
Robbins. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
Merck & Co. 

PLATT, District Judge. I agrée with the Board of General Ap- 
praisers that the évidence in thèse cases does* not diflferentiate the 
merchandise involved from that passed upon in Merck v. U. S., 151 
Fed. 14, 80 C. C. A. 510. 

Décisions affirmed. 



STEINHARDT & BKO. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 21, 1909.) 

No. 5,065. 

1. Customs Duties (§• 37*) — Classification — "Paikti^^gs" — Painted I^itho- 

GBAPHS. 

The provision in Tarlff Act July 24, 1807, c. 11, § 1, Schedule N, par. 
454, 30 Stat. 194 (U. S. Comp. St. 1901, p. 1(!7S), for "paintluas'' In oll 
or water colors, does not Inelude articles eouslsting of llthosraphlc 
priuts pasted on wood, and painted to a sliglit extent. and varidshed. 
■ [Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5158-5159.] 

•For other cases see same topic & § numbek m Dec. & Am. Digs. 1907 to date, &. Rep'r Inae.xea 
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2, CUSTOMS DUTIES (§ 37*)— COMMERCIAL DESIGNATION— PAINTINGS. 

In Tariff Act July 24, 1897, o. 11, ?■ 1, Schedule N, par. 454, 30 Stat. 
194 (D. S. Comp. St. 1!X)1, p. 1078), tbe expression "paintings in oil or 
water eolors" is not a conmiercial tenu, but Is used descriptively. 

[Ed. Note. — For otlier cases, see Custoiiis Duties, Dec. Dig. § 37.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Comstock & Washburn (George J. Puckhafer, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge (orally). The articles in controversy are 
lithographie prints pasted on wood and decorated with oil paints, 
which the Board held to hâve been properly classified as manufactures 
in chief value of wood under Tariff Act July 24, 1897, c. 11, § 1, 
Schedule D, par. 208, 30 Stat. 168 (U. S. Comp. St. 1901, p. 1647) 
overruling the importers' contention that they should hâve been classi- 
fied as paintings under paragraph 454 of said act. 

I do not think thèse are paintings within the meaning of paragraph 
454. I do not agrée with the Board that it is a question whether they 
are known commercially as paintings. In my opinion, the language 
employed in said paragraph — "paintings in oil or water colors," etc. — 
is descriptive. Thèse articles hâve been produced largely by the litho- 
graphie process, and the subséquent application with the brush and 
paint to a slight extent and washing over with varnish is not sufficient 
to give to them the character of paintings. 

Décision affirmed. 



TTNTTED STATES v. WADLEIGH. 

SAME V. WINTER & SMILLIE. 

(Circuit Court, S. D. Xew York. May 21, 1909.) 

Nos. 5,345, 5,346. 

OusTOMS Duties (§ 37*) — Classification — Sinoapobe Buffalo IIides — "Cat- 
ile" — Ejusdem Generis. 

Singapore buffaloes are not "cattle," tiecause tliey are not domesticat- 
ed, aud tlieir liides are tlierefore not witliin tlie provision for liides of 
"cattle," in ïariff Act .July 24, 1897, c. 11. § 1. Scliedule N, par. 437, 30 
Stat. 192 (U. S. Conip. St. 1901, p. 1070). Furtheruiore, the présence in 
the same paragraph of a drawbaclc provision with respect to leather iii- 
dioates an intention to include therein ouly such hides as can he t.-inneil 
Into leather, a use of which thèse Singapore hides are not susceptible. 
[Ed. Xote. — For other cases, see Custoins Duties, Dec. Dig. §■ 37.* 
For other définitions, see ^Yords and Thrases, vol. 2, pp. 100.5-1008.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,809 (T. D. 29,266). 
reversed the assessment of duty by the collecter of customs at the port 
of New York. The question at issue is whether Singapore bufifalo 

•For other cases s«e same toplc & S numbke in Dec. & Am. Digs. 1907 to date, & R-jp'r Indeite» 
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hides are classifiable under paragraph 437, Tariff Act July 24, 1897, 
c. 11, § 1, Schedule N, 30 Stat. 193 (U. S. Comp. St. 1901, p. 1676), 
or under paragraph 664, Free List, § 2, 30 Stat. 201 (U. S. Comp. St. 
1901, p. 1688), the pertinent portions of which read as follows: 

"437, Hldes of cattle, raw or uncured, whetlier dry, salted, or pickled, fif- 
teen per centum ad valorem: Provided, tliat upon ail leather exported, made 
from imported hldes, there shall be allowed a drawback equal to the amouut 
of duty paid ou such hides, to be paid uuder sucb régulations as the Secretary 
of the ïreaBury niay prescribe." 

"604. * » * Hides not specially provided for in this act." 

D. Frank Lloyd, Asst. U. S. Atty. 
B. A. Levett, for importers. 

PLATT, District Judge. Thèse hides are exactly the same as those 
held free in United States v. Winter & Smillie, T. D. 35,184, affirmed 
by the Circuit Court of Appeals (134 Fed. 841, 67 C. C. A. 437, T. D. 
25,901), and acquiesced in by the government December 23, 1904 (T. 
D. 33,886). They are Singapore hides, coming from the Straits Set- 
tlements. Since the above décision another class of hides, known as 
"Calcutta hides," hâve been decided to be dutiable as cattle hides at 
15 per cent, ad valorem under the provisions of Tariff Act July 34, 
1897, c; 11, § 1, Schedule N, par. 437, 30 Stat. 193 (U. S. Comp. St. 
1901,; p. 1676). Schmoll v. United States, 157 Fed. 1005, 85 C. C. A. 
679, T. D. 28,604. It is conceded that thèse latter hides corne from a 
domesticated buffalo and when tanned can be used for leather. 

I do not see how the government can expect to hâve the hides 
in suit classified as cattle hides, unless they hâve shown that, like the 
Calcutta hides, thèse hides are also taken from domesticated buffalo 
and when tanned can be used for leather. I am aware of the gênerai 
rule that the uses to which an imported article is to be put do not con- 
trol the classification; but where we find a paragraph like 437 it would 
seem that an exception to the rule is at hand. It is the first paragraph 
of the leather schedule,. and, after fixing an ad valorem rate of 15 per 
cent, on "hides of cattle," a proviso is inserted as to a drawback upon 
exported leather made of imported hides. There being no other pro- 
vision for a duty on hides, and ail other hides being made free by para- 
graph 664, it would seem that Congress must hâve had the leather in- 
dustry in mind when it passed paragraph 437. 

Décision affirmed. 



MALDONADO & CO. v. UNITED STATES. 

HENSEL, BRUCKMANN & LORBACHEE v. SAME. 

(Circuit Court, S. D. New Tork. May 21, 1909.) 

■ Nos. 4,448, 4,679. 

CusTOMS DuTiEs (§ 26*) — Classification— "Steel in All Fobms and 

SlIAPES"— PlNISHED AHTICLES. 

Tariff Act July 24, 1897. o. 11, § 1, Schedule C, par. 135, 30 Stat. 161 
(U. S. Comp. St. 1901, p. 1638), does not include such distinctively fmish- 

'For otber cases see same toplc & S ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ed articles as horseshoe ealks and bail bearings in the provision for 
"steel in ail forms and shapes." 

[Ed. Note. — For other cases, see Customs Dnties, Dec. Dig. g 26.*] 

On Application for Revievv of Décisions by the Board of United 
States General Appraisers. 

The décisions below affirmed the assessment of duty by the collector 
of customs at the port of New York. Note G. A. 6,412 (T. D. 27,542). 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importers. 
Addison S. Pratt, Asst. U. S. Atty. 

PlyATT, District Judge. There is no doubt about thèse importa- 
tions, Steel horseshoe calks in the one case and bail bearings in the 
other, going into Tariff Act July 24, 1897, c. 11, § 1, Schedule C, par. 
193, 30 Stat. 167 (U. S. Comp. St. 1901, p. 1645), unless paragraph 135 
of that act is more spécifie. The importers insist that "steel in ail forms 
and shapes," found in paragraph 135, describes them. We start in 
135 with steel in a very crude form, namely, ingots, blooms, slabs. We 
then go to gun-barrel molds, then to steel castings, then to sheets and 
plates, and then immediately to "steel in ail forms and shapes." It is 
true that Congress must hâve had in mind in this last phrase forms 
and shapes upon which some labor had been expended in addition to 
that required to produce sheets and plates. But although, a.s the Board 
says, every manufactured article must hâve form and shape, it is not 
conceivable that Congress intended to provide in paragraph 135 for 
such distinctively finished products as those at issue. 

Décisions affirmed. 



UNITED STATES v. LEHN & FINK. 

LEHN & FINK v. UNITED STATES. 

(Circuit Court, S. D. New York. May 19, 1000.) 

Nos. 5,429, 5,430. 

1. Customs Duties (§■ 24*) — Classification— Bals.4.m in Capsules— "Médic- 

inal Pbepabations." 

Gelatiu capsules containlng balsam are dutlable as "médicinal prépara- 
tions," under Tariff Act July 24, 1897, e. 11, § 1, Schedule A, par. 68, 30 
Stat. 154 (U. S, Comp. St. 1901, p. 1631). 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 24.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4465, 4466; 
vol. 8, p. 7720.] 

2. Customs Duties (| 38*) — Classification— "Cbude Drugs Not Advanced 

IN Value ob Condition." 

Where the process of placing crude balsam in gelatin capsules has re- 
Bulted in an article with a greater value and an improved condition, the 
comblnation is not classible as "crude drugs not advanced in value or 
condition," within the meaning of Tariff Act July 24, 1897, c. 11, §• 2, 
Free List, par. 548, 30 Stat 197 (U. S. Comp. St. 1901, p. 1683). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.*] 

*For other cases see same topic & § number in Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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3. CusTOMS Dx'TiES (§ 24*) — Classification— "Balsams Advanced in Value 

oiî Condition." 

Balsam in geliidn capsules cannot be eonsidercd simply as balsam aiid 
classifled as "balsaiiis * * « advaiiced lu value or condition," iiiider 
Tariffl Act July 24, 1807, e. 11, § 1, Schedule A, par. 20. 30 Stat. 1.52 (U. 
S. Comp. St. 1001, p. 1028), because nothing wbatever lias been doue to 
the balsam Itself. 

[Ed. Note. — For other cases, see Cwstonis Dutles, Dec. Dig. §• 24.*] 

4. CusTOMs DuTiEs (§ 47*) — Classification— Capsules Filled— "Cover- 

INGS." 

Gelatln capsules containing a medicine are not "coverings," vv'ithiu the 
nieaning of the tarlff laws, not beiug for transportation, but au esseutial 
part of the article. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 47.* 
For other définitions, see Words and Phrases, vol. 2, p. 1705.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Thèse are cross-appeals from a décision reported as G. A. 6,837 (T. 
D. 39,4Û8) and relating to merchandise imported at the port of New 
York. This merchandise was classified by the coUector of customs as a 
médicinal préparation, under Tariff Act July 24. 1897, c. 11, § 1, Sched- 
ule A, par. 68, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1631). The Board 
held it dutiable under paragraph 30, 30 Stat. 153 (U. S. Comp. St. 
1901, p. 1638), relating to drugs such as "balsams * * * advanced 
in value or condition." The government contends in its appeal that the 
collector's assessment was correct. The importers contend that their 
further claim for free entry should hâve been sustained under the 
provision in section 3, Free List, par. 548, 30 Stat. 197 (U. S. Comp. 
St. 1901, p. 1683), for drugs, including "balsams, * * * in a crude 
state and not advanced in value or condition." 

D. Frank Lloyd, Asst. U. S. Atty. 

Brown & Gerry (Everit Brown, of counsel), for importers. 

PLATT, District Judge. The articles imported are gelatin capsules 
containing balsam. The capsules by themselves would corne under 
Tariff Act July 34, 1897, c. 11, § 1, Schedule A, par. 450, 30 Stat. 193 
(U. S. Comp. St. 1901, p. 1678). The contents of each capsule is con- 
fessedly balsam, a crude drug, free under paragraph 548. The balsam 
has not been advanced in condition or value by any process applied to 
the drug itself. The crude balsam is put in the capsule, and the combi- 
nation, as imported, has by reason of such treatment a greater value 
and its condition is improved. The thing imported cannot, therefore, 
by any twist of logic be tortured into balsam crude and nothing more. 
It is balsam crude plus the gelatin covering, which is an essential and 
necessary part of the imported article, and cannot be called a convéni- 
ent or usual covering for the purposes of transportation. The article 
imported, therefore, is taken out of paragraph 548. Neither is it bal- 
sam advanced in condition or value by refining, grinding, or other pro- 
cess, because nothing whatever has been done to the balsam itself. It 
cannot, therefore, be classified under paragraph 30. It is agreed, I be- 

•For other cases see same topio & § ncmbbh In Dec. & Am. Digs. 1507 to date, & Rep'r Indexes 
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lieve, by ail parties, that it is a médicinal préparation not containing 
alcohol ; and, as Congress does not seem to hâve provided for it in 
any other place, it would seem to me to fall properly within paragraph 
68, where it is placed. 

The décision of the Board of General x\ppraisers is reversed, and 
the merchandise held subject to duty as a médicinal préparation not 
containing alcohol, under paragraph G8 of the tarift act, as assessed by 
the collector. 



SWAN & FINCH CO. V. UNITED STATES. 

(Cil-cuit Court, S. D. New Yorli. May 13, 1909.) 

No. 5,426. 

CusTOMS DuTiEs (§' 24*) — CiASSiFicATioN— Olein— "WooL Gkease"— "Dis- 

TILLED OlL." 

So-called olein, a distillate froni wool gréa se, in tlie forrn of an oll, is 
not "wool srease," witliin tlie meaning ot ïariff Act July 24, 1897, c. 11. 
§ 1, Schedule G, par. 279, 30 Stat. 172 (U. S. Comp. St. 1901, p. lG.-)2), but 
Is dutiable as a "distilled oll," under Schedule A, par. 3, 30 Stat. 131 (U. 
S. Comp. St. 1901, p. 1027). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 24.* 
For other définitions, see Words and Phrases, vol. 8, p. 7515.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The article in controversy was invoiced 
as olein, but is shown by the testimony to be also known as wool olein 
or "wooleine." It is described by the Board of General Appraisers 
as consisting of "a dark reddish oil distilled from wool grease." By 
an admitted error it was classified as an acid. The board, without ap- 
proving the coUector's assessment, held that it should hâve been classi- 
fied as a distilled oil under TariflE Act July 34, 1897, c. 11, § 1, Sched- 
ule A, par. 3, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1627) and over- 
ruled the importers' contention for classification under paragraph 379 
as "wool grease." 

I am of the opinion that the board should be afiîrmed. For one 
thing, there being évidence to support their finding that the material 
in dispute is not wool grease, I am bound by that finding. But, aside 
from that considération, I think that if I had been the board I should 
hâve decided as they hâve. In Movius v. United States (C. C.) 66 Fed. 
734, wool grease was said to be of a "viscous consistency," while the 
substance at bar is an oil, and, being distilled from wool grease, should 
be considered as a product of that material, rather than wool grease it- 
self. It is not the "crude raw material" referred to by the Circuit 
Court of Appeals in the Zinkeisen Case, 107 Fed. 312, as being the ar- 
ticle intended by Congress to be covered by the expression "wool 
grease." 

Décision afiîrmed. 
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In re BLOOIISBURG BKEWING CO. 

(District Court, M. D. Pennsylvanla. August 19, 1909.) 

No. 1,319, In BanUruptcy. 

1. BaNKRUPTCT (§ 72*)— COBPORATIONS SuBJECT TO ADJUDICATION— BBEWEEY— 

Nature of Coepobate Business— Manufactubino — Corporation "En- 
gag ed Pbincipally in Manufactueing." 

A brewing compauy, chartered to manufacture and sell malt liquors, 
which lias done uothiiig except In préparation for such business, by con- 
structlng a brewery plant at large exper.se, taking out a brewer's liceuse, 
and hiring a brew master, although it bas never made any béer, nor 
bought materials tberefor, Is a corporation engaged prineipally in nianu- 
facturing, and subject to proceedings in involuntary bankruptcy, under 
Bankr. Act July 1, 1898, C. 541, § 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 
3423). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 17; Dec. Dig. 
§72.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7630-7651.] 

2. BANKRtrpTCY (§ 72*)— Corporations Subject to Proceedings— When Cor- 

poration Engaged in Business for Wiiich Ciiaktered. 

A corporation chartered for a certain purpose Is to be regarded In bank- 
ruptcy as engaged iu the purpose of its charter from the time It starts to 
put Itself In shape to pursue the objeets for whieh it is incorporated, and 
takes eharaeter as a manufacturing or other coiijoratlon accordingly. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig, § 72.* 
What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 O. C. A. 4.]' 

In Bankruptcy. On exceptions to report of H. A. McKillip, référée. 

W. H. Rhawn, for exceptions. 

A. W. Duy, for petitioning creditors. 

ARCHBAIvD, District Judge. The Bloomsburg Brewing Compa- 
ny, the alleged bankrupt, was incorporated under the laws of Pennsyl- 
vania on August 1, 1906, for the purpose, as expressed in its charter, 
of "brewing, manufacturing, and seUing malt hquors and malt ex- 
tracts." To properly equip itself for this business it purchased about 
100 acres of land in the borough of Bloomsburg, Pa., in this district, 
and proceeded to erect thereon a brewery building, installing the nec- 
essary brewing machinery and appliances, at a cost of about $100,000. 
The money was prineipally raised by an authorized issue of first mort- 
gage bonds of $150,000, only $90,000 of which, however, were market- 
ed ; the work and material above this which went into the brewery 
being secured on crédit, for which mechanics' liens to the amount of 
$8,000 hâve been entered. There are also a number of tax liens which 
hâve been filed against the property, and in addition some $1,500 is due 
to gênerai creditors. The company, it is admitted, is hopelessly in- 
solvent, and has also committed an act of bankruptcy in pi-eferring 
certain of its ofifîcers and creditors, provided, always, that it is liable 
to involuntary proceedings. It is denied, however, that this is the 
case; the company not being engaged, as it is claimed, in any manu- 
facturing pursuit, within the meaning of the bankruptcy act (Act July 
1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), at the 
time of the filing of the pétition. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The proceedings to hâve the company declared a bankrupt were in- 
stituted December 29, 1908, and there is no question that it had not at 
that time, nor has it since, engaged in the actual business of brewing ; 
the nearest it has corne to it, outside of the construction and equipment 
of the brewery, being to engage a brew master and to take out a brew- 
er's Hcense. This license was obtained on due application to the quar- 
ter sessions of Columbia county April 1, 1908, aiid was renewed again 
on April 1, 1909, after thèse proceedings were pending. And the 
brew master was retained upon wages until there was no more money 
to pay him, just how long is not shown by the record. As already stat- 
ed, however, no manufacturing or selling of aie or béer was entered 
upon; the company not being in funds to pay for material, and its 
crédit being gone by reason of its financial embarrassment. 

By section 4 b of the bankruptcy act as amended, "any corporation 
engaged principally in manufacturing, trading, printing, publishing, 
mining, or mercantile pursuits, owing debts to the amount of one 
thousand dollars ($1,000) or over," may be adjudged an involuntary 
bankrupt; and the brewing of malt liquors, such as the respondent 
company was chartered to do, would, of course, be a manufacturing 
within the terms of the statute. It was held, however, in the case of 
the Toledo Cernent Company (D. C.) 19 Am, Bankr. R. 117, 156 Fed. 
83, that a corporation organized for the purpose of making cernent, 
but which had never exercised its franchise and never engaged in ac- 
tual manufacture, was not subject to adjudication. But, on the oth- 
er hand, it was held in the case of the White Mountain Paper Com- 
pany (D. C.) 11 Am. Bankr. R. 491, 127 Fed. 180, that a corporation 
organized for the purpose of manufacturing and selling paper from 
wood pulp, which had become the owner of large tracts of timber land, 
and had made extended expenditures in the prosecution of this pur- 
pose, was within the statute, even though there had been no actual 
manufacturing ; it being declared that the words "engaged principally 
in manufacturing, trading, printing", publishing, mining or mercantile 
pursuits," as used in the bankruptcy act, were descriptive of the kind 
of the corporation that could be put into bankruptcy, and was not in- 
tended to make the opération of the law dépend upon whether it was 
actually so engaged at the particular time when the pétition was filed 
against it. This décision was afiSrmed on appeal in White Mountain 
Paper Company v. Morse, 11 Am. Bankr. R. 633, 127 Fed. 643, 62 
C. C. A. 369, where itwas held that, having acquired lands and con- 
structed mills for the purpose of making paper, it had become engaged 
in that business. "The corporation is a business corporation," says 
Judge Putnam. "It undertook to acquire lands and construct mills for 
a certain purpose, and that purpose must be presumed to be one with- 
in the four corners of its organization. It had undertaken a business, 
and, in view of its charter and of what facts we hâve stated, that busi- 
ness could be no other than the business of manufacturing. It was not 
organized for the purpose of constructing mills, so that it could be said 
that its business was that of constructing mills. It was permitted to 
construct mills only as incidental to its authorized powers, which, so 
far as this case is concerned, were those of manufacturing. The ques- 
tion being purely a question of fact, and the case addressing itself on 
that question so Strongly to the ordinary mind, * * * we are 
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bound to hold that, on aiiy fair construction of the statute, * * * 
the corporation was net only principally, but wholly, engaged in manu- 
facturing, although in the early stages of it." It is true that in that 
case some timber had been eut into suitable lengths for use in the con- 
templated making of paper. But, while alluding to it, the décision, as 
it will be seen, does not rest on that, but must be taken as standing for 
the broad view that, where a corporation is organized and makes prép- 
aration for carrying out the objects of its charter, acquiring and equip- 
ping îtself with the necessary plant and appHances, it thereby engages 
in that which it is incorporated to do — whether manufacturing, or 
mining, or whatever it may be^within the meaning of the bankruptcy 
act, and is liable accordingly. 

This, in my judgment, is the correct interprétation of the law, and, 
if so, the proceedings were properly instituted. The respondent Com- 
pany was chartered to manufacture malt liquors, and at large cost it 
built and fitted up a brewery to do so. It even went so far as to take 
out a license and hire a brew master, although that is not very material. 
It may not hâve got together the necessary ingrédients to begin to 
brew. But ail that it did it did under the sanction and to carry out . 
the purposes of its charter, which, while preliminary to the actual busi- 
ness of manufacturing and selling its products, not only stamped it as 
a manufacturing or brewing company, but as engaged in that pursuit 
from the moment that it started, under its charter, to put itself in shape 
to do so ; every step taken necessarily having that in view. It is true 
that what a corporation is actually doing, and not simply what it is au- 
thorized to do by its charter, outside of that, is to détermine whether 
it is engaged in any of the pursuits named in the statute. And where, 
therefore, it possesses a franchise by which it might be liable, it is 
not to be held if it does not use it. In re New York Water Company 
(D. C.) 3 Am. Bankr. R. 508, 98 Fed. 711 ; In re Tontine Surety Com- 
pany (D. C.) 8 Am. Bankr. R. 421, 116 Fed. 401; Columbia Iron 
Works V. National Lead Company, 11 Am. Bankr. R. 340, 343, 127 
Fed. 99, 62 C. C. A. 99, 64 L. R. A. 645. But that is altogether différ- 
ent; the franchise which it does, and not that which it does not, use 
giving character to its business. And that is ail that was meant in 
Tiffany v. La Plume Milk Company (D. C.) 15 Am. Bankr. R. 413, 
141 Fed. 444, decided by this court, where it was said that the actual 
business of a corporation is to be considered, and not that which it 
might possibly hâve undertaken by virtue of authorjzed, but unexer- 
cised, powers. 

It is, however, said that bankruptcy is designed to protect commer- 
cial debts, incurred in trade, where crédit is asked and received, and 
lience the requirement that a business within those enumerated by the 
statute must hâve been entered upon before liability attaches. But 
this, if of any force, is not controlling, and is met by the considération 
that, as already stated, a manufacturing or trading corporation to ail 
intents and purposes engages in business v>'hen it starts to carry out 
the objects for which it was incorporated. And if the incurring of 
debts upon crédit is required to satisfy the statute, there certainly was 
enough of that hère. 

The exceptions are overruled, and an adjudication directed to be 
entered iii coriformity with the report of the master. 
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FOURTH ST. NAT. BANK v. MILLBOURNE MILLS CO.'S TRUSTEE. 

In re MILLBOURNE MILLS CO. 

(Circuit Court of Appeals, Tliird Circuit. August 10, 1909.) 

No. 38, October Term, 1908. 

1. Bankruptcy (§ ]8û*) — Pledge of Peesonal Pjîopebtt — Validtty as 

Against Tkustkk. 

Unllke an assignée for the beneflt of creditors, who bas no rifrhts be- 
youd tbose of his assigner, by whose voluntary act the assigunient was 
made, a trustée in banlcruptcy talées title by operutioji of law entirely 
Indepeiident of the banlîrupt. and is expressly luvested with the risht» 
of creditors, and wIth authority to avoid any transfer by the banlsrupt of 
his property which any creditor ruight bave avoided under which he may 
avold a pledge invalid for want of delivery. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. §1 234, 235; 
Dec. Dig. § 185.*] 

2. Fbaudulent Conveyanoes (§ 138*) — Delivery of Possession— Issuance oi 

Wakehouse Reoeipts by Ownee of Property. 

A man cannot malse a warehouse of himself as to his own goods, and 
by issuing and jiledging warehouse receipts niake a valld transfer as 
against his creditors of property wliicli remains in his possession and un- 
der his eontrol, without anythlng to dlstlngnish it from his other prop- 
erty or to Indicate that he is not the iincfualifled owner. 

TEd. Note. — For other cases, see Frauduleut Conveyances, Dec. Dig. § 
138.*] 

3. Bankruptcy (§■ 140*) — Property Passing to Trustée — Attempted Pledge 

OF Property. 

A bankrupt milling company in Pennsylvanla prior to bankruptcy 
had issued wheat and flour certiflcates each calling for a certain quan- 
tity of wheat or flour stored in its grain tanks or mill, to bo delivered to 
tlie holder on demand, and had Indorsed such certiflcates sis collatéral 
security for loans. The wheat called for by such c-ertiflcates was an un- 
divlded part of that contained in Its grain tank, which was a shifting 
quantity ; the wheat being run from such tank into the mill as needed for 
grinding. The flour certiflcates each called for a certain number of bar- 
rels set apart In its storage rooïiis, which were so set apart, but were in 
no way marked to indicate a pledge nor to négative the ostensible owner- 
ship of the company. Ueld, that there was no such delivei-y as to con- 
sritute a valid pledge under the settled law of the state, and that tltle to 
the wheat and flour passed to the trustée in bankrupcy, as property whicli 
might hâve been levled on and sold under process against the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

4. Bankruptcy (§ 188*) — Equitable Liens — Validity as Against Trustée. 

A transaction intended as a pledge of property, but which for want of 
delivery Is ineffectuai as a pledge, does not croate an eqiiitable lien as 
against a trustée lu bankruptcy, who represents the gênerai creditors of 
tlie pledgor. 

[IC<1. Note. — For other cases, see Bankruptcy, Dec. Dig. § 188.*] 

Buffington, Circuit Judge, dlssenting. 

Pétition for Review from the District Court of the United States 
for the Eàstern District of Pennsylvania. 

For opinion of court below, see In re Millbourne Mills Co., 162 
Fed. 988. 

*For other cases soe same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
172 F.— 12 
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Henry S. Drinker, Jr., and H. Gordon McCouch, for petitioner. 
John G. Johnson, for trustée. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. . 

ARCHBAIvD, District Judge. The question involved in this case 
is.the vahdity, as against the trustée, of certain pledges or attempted 
pledges of grain and flour on store at the mills of the bankrupt Com- 
pany. The Company issued certificates, after the manner of a ware- 
house, of the quantity of thèse commodities on hand, on the strength 
of which, as collatéral, loans were secured f rom time to time ; the 
property, however, remaining in the possession and under control of 
the Company, and there being nothing outside of the certificates to 
indicate the rights of the certificate holders to it. By agreement the 
property was sold by the trustée and the money brought into court for 
distribution, where the pledges were held to be invalid for want of pos- 
session taken; the money being awarded to the trustée for the benefit 
of the estate. And thereupon this pétition was prosecuted. 

By the express provisions of the bankruptcy act, § 70 a, the trustée 
is vested with the title of the bankrupt by opération of law as of the 
date of the adjudication to ail (5) property which prior to the filing 
of the pétition might hâve been levied upon and sold under judicial 
process against him ; and is authorized (section 70 e) to "avoid any 
transfer by the bankrupt of his property which any creditor of said 
bankrupt might hâve avoided." It is also provided (section 67a) that 
"claims, which for want of record or for other reasons," would not be 
"valid liens as against the claims of creditors of the bankrupt shall 
not be liens against his estate"; and (b) "whenever a creditor is pre- 
vented from enforcing his rights as against a lien created or attempted 
to be created by his debtor, who afterwards becomes bankrupt, the 
trustée of the estate of such bankrupt, shall be sûbrogated to and may 
enforce such rights of said creditor for the benefit of the estate." 

It follows as a necessary conséquence from thèse enactments, unless 
the plain terms of the statute are to be disregarded, that, if creditors 
in any given case would hâve the right to call in question the trans- 
action, the trustée as their représentative is entitled to do so also. In- 
deed, unless the rights of creditors are preserved and protected in some 
such way, bankruptcy, instead of being in their interest, as supposed, 
is an actual disadvantage, taking from them that which they otherwise 
would hâve. Nor is this représentation confined to creditors who hâve 
liens on the property of the bankrupt, but applies equally to those by 
simple contract only, whose rights are no différent, except that until 
judgment and exécution they are simply not in a position to assert 
them. Skilton v. Codington, 185 N. Y. 80, 77 N. E. 790, 113 Am. St. 
Rep. 885. It may be, as said in Thompson v. Fairbanks, 196 U. S. 
516, 25 Sup. Ct. 306, 49 h. Ed. 577, that "the trustée takes the property 
in cases unaflfected by fraud in the same plight and condition that the 
bankrupt himself held it"; or, as it is put in York Manufacturing Com- 
pany v. Cassell, 301 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, that he 
"stands simply in the shoes of the bankrupt." But it is also true, as 
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declared by the same high authority in First National Bank v. Staake, 
202 U. S. 141, 26 Sup. Ct. 580, 50 L. Ed. 967, that "the ruie that the 
trustée takes the estate of the bankrupt in the same pUght as the bank- 
rupt held it is not appHcable to liens, which, although valid as to the 
bankrupt, are invalid as to creditors" — a qualification which it is of 
the utmost importance to bear in mind hère. 

There is no analogy to the position of an assignée for the benefit of 
creditors under the state law, and the décisions relied on with that 
idea (Vandyke v. Christ, 7 Watts & S. [Pa.] 373 ; Wright v. Wigton, 84 
Pa. 163; and Smith v. Equitable Trust Company, 215 Pa. 418, 64 
Atl. 594) are misleading and do not apply. An assignment is the vol- 
untary act of the debtor, who can confer no authority which he does 
not himself hâve, and whose assignée is therefore limited to the same 
extent that he is ; while a trustée in bankruptcy, as we hâve seen, takes 
title by opération of law, entirely independent of the bankrupt, and is 
expressly invested with the rights of creditors, which he is authorized 
to enforce. The position of a trustée in insolvency, on the other hand, 
is squarely in point, taking title by opération of law as he also does, 
and being simiîarly authorized to avoid the fraudulent acts of the in- 
solvent in the interest of creditors. Tams v. Bullitt, 35 Pa. 308 ; Ruff 
V. Rufï, 85 Pa. 333, 336. "A voluntary assignée for the benefit of 
creditors," says Chief Justice Mitchell, in Printing Press Company v. 
Publishing Company, 213 Pa. 207, 62 Atl. 841, "is a mère représenta- 
tive of the debtor and is bound where he will be bound. Wright 
V. Wigton, 84 Pa. 163. But Tams v. Bullitt establishes the distincton 
that when the assignée, trustée, or whatever he may be called, dérives 
his authority, not from the mère voluntary act of the assigner, but 
from the mandate of the law, even when enforced, by the language of 
that case, through a 'compulsory assignment' from the debtor, in the 
interest of the creditors, he represents the latter and is vested with 
their powers." 

It was, accordingly, held, in Bank of Alexandria v. Herbert, 8 
Cranch, 36, 3 L. Ed. 479, that the trustée of an insolvent, representing 
creditors, was entitled to take advantage of a defect in the recording 
of a mortgage, although the insolvent himself could not. "In reason," 
says Chief Justice Marshall, "there can be no différence between this 
statute, which asserts the right of the creditors, in the mode prescribed 
by law and an assertion of that right in their own names." And in 
line with this, in Moors v. Reading, 167 Mass. 322, 45 N. E. 7G0, 57 
Am. St. Rep. 460, and Drury v. Moors, 171 Mass. 252, 50 N. E. 618, 
a trustée in insolvency, as the représentative of creditors, was allowed 
to recover personal property which had been inadequately pledged. 

The same principle applies also to a receiver, appointed by court, up- 
on a creditor's bill, who dérives authority, as it is said, not at ail from 
the debtor, but from the court, acting in the interest of creditors, and 
for the enforcement of their rights (Printing Press Company v. Pub- 
lishing Company, 213 Pa. 207, 62 Atl. 841), a view to which this 
court is committed by the décision in Porter v. Boyd, 171 Fed. 305, 
in which it was enforced in favor of the receiver of an insolvent 
corporation as against chattels held under a conditional sale. And 
se does it, to the receiver of a national bank, who, in Casey v. Cav- 
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aroc, 9.6 U. S. 467, 24 h. Ed. 779, was held entitled to maintain a 
bill to recover securities, which had been agreed to be pledged, but 
failed of being so, for want of delivery ; the authority for this being 
mcet significantl}' drawn by analogy from that of an assignée (now 
trustée) in bankruptcy, a receiver to wind up a bank being regarded 
as occupying an équivalent position. "That an assignée in bankruptcy 
bas this power," as is there said, "cannot well be doubted." And in 
Security Warehousing Company v. Hand, 306 U. S. 415, 27 Sup. Ct. 
720, 51 L,. Ed. 1117, a trustée in bankruptcy was allowed to avoid a 
pledge of Personal property, invalid for want of delivery, on the ground 
that this could bave been donc by creditors, the very case which we 
hâve hère. 

"By section 70a," says Mr. Justice Pecbham, "the trustée in bankruptcy Is 
vested by oi)eration o£ law witli tlie title of the bankrupt to ail property trans- 
ferred by liim In fraud of his creditors, and to ail property which, prior to 
the filing of the pétition, niight bave been levied npou and sold by judicial 
process agninst him ; and by subdivision 'e' of the same section the trustée in 
baiiki'uptfy niay avold any trausfer by the bankrupt of his property, which 
any creditor of the lianlîrupt might avoid. and may recover the pro])erty so 
transferred or its value. Ilere are spécial provisions placing the title to the 
])roperty transferred by fraud, or otherwise as mentioned, in the trustée in 
bankruptcy, and giving him the power to avoid the sanie." 

And again: 

"ïlie title to this property was In the knitting company. There had been no 
valid pledge of it, beciuise the possession had been at ail finies in the knltting 
company. and it could hâve been ievied upon and sold under judii-ial process 
against the knltting compa]iy at the finie of the adjudication in ba]ikru])tcy. 
The security conii)any had. of course, full knowledgo that the linittiug company 
in fact at least shared in the possession of theproperty. It was Itself an actor, 
or it acquiesced in the arrangement under which it had, at most, but a partial 
possession, and even that was subject to the control of the knltting company." 

Distinguishing the case of York Manufacturing Company v. Cassell 
and others of like character, preceding it, it is, further said ; 

"The case at bar bears no resemblance in its facts to the cases just cited. 
There was no valid disposition of tlie proiKU'ty in the case before us, or any 
valld lien. The so-called 'wareliouse recelpts' issned by the warehousing com- 
pany to the Ivuittiiig company, npon the facts of this case, gave no lien under 
the law in Wiscousiu, in which state they were issued. In such case this 
court tollows the state court." 

The présent case arises out of an attempt, by the bankrupt, a milling 
company, to pledge its property for money advanced, while still re- 
taining possession and dominion over it. The form adopted was the is- 
suing of so-called "certificates," for so much grain or flour, in store at 
the mills; thèse certificates being issued to différent parties, as col- 
latéral to loans, somewhat like ordinary warehouse receipts. The grain 
in question was contained in tanks, adjoining the mills, from which it 
was run to the mills, to be made into flour, by means of a conveyor, by 
simply unlocking a slide. It was drawn upon freely, in this way; no 
definite qtiantity being kept on hand, and there being no spécial ar- 
rangement with the holders of certificates, with regard to it, except 
that it was not to be reduced beyond the amount called for thereby. 
The fact is that it was a shifting quantity, sometimes running far be- 
low this, although sometimes possibly above it; there being certificates 
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autstanding at the time of bankruptcy for 138,000 bushels, while there 
were but 83,000 bushels on hand. The différence is ascribed to thc 
déprédation of insects, by which the grain became heatcd and lost 
weight; but it is difficult to see how 55,000 bushels could hâve disap- 
peared in that way. Nor is it material, the fact being, from whatever 
cause, that it was net there. 

The arrangement with regard to the flour was somewhat similar. It 
was stored in barrels in the basement of the company's warehouse un- 
der the charge of the superintendent, in three sections, two of 200 
barrels each, and one of 800 barrels, divided off from each other, by 
upright posts, and ail bearing a certain common brand. There was al- 
so a sign that it was not to be touched by an employé ; but, aside from 
what this might vaguely imply, there was nothing to indicate that there 
was any control or ownership over it other than that of the bankrupt 
Company in whose possession it was. Differing from the grain, there 
was no change in the quantity of the flour from the start, and certifi- 
cates for the whole 1,200 barrels were issued to the one bank. 

It is clear, upon this showing, that the certificate holders hâve no 
case. The certificates, admittedly, cannot be sustained as warehouse 
receipts, however they may bear that form. A man cannot make a 
warehouse of himself as to bis own goods. Bank v. Kent Mfg. Co., 
186 Pa. 556, 40 Atl. 1018 ; Security Warehousing Company v. Hand. 
206 U. S. 415, 27 Sup. Ct. 720. 51 L. Ed. 1117. Neither, there having 
been no delivery of the property, was there a valid pledge. The lien of 
a pledge, undoubtedly, is preserved in bankruptcy. Hiscock v. Varick 
Bank, 306 U. S. 28, 37 Sup. Ct. 681, 51 L. Ed. 945. But to hâve this 
so, the essentials of a pledge must appear, to which possession is indis- 
pensable ; there being no lien, as there is no pledge, without it. "The 
requirement of possession," says Mr. Justice Bradly, in Casey v. 
Cavaroc, 96 U. S. 467, 490, 34 L. Ed. 779, "is an inexorable rule of law 
adopted to prevent fraud and déception, for, if the debtor remains in 
possession, the law présumes that those who deal with him do so on 
the faith of his being the unqualified owner of the goods." 

It is true that a symbolical or constructive delivery is recognized in 
f avor of articles of great bulk or difficulty of handling ; but the policy 
of the law is against the relaxation of the rule. Sholes v. Asphalt Com- 
pany, 183 Pa. 528, 38 Atl. 1029. And even as to thèse there must be a 
surrender of dominion and a setting apart of the property, with such 
distinctive marks as will serve to indicate that, while in the apparent 
possession of the owner, it is not in fact his. Philadelphia Warehouse 
Company v. Winchester (C. C.) 156 Fed. 600. As is well said by 
Tudge Bradford in that case, there must be enough to négative osten- 
sible ownership, nothing of which is to be found hère. The grain in 
question was a shifting quantity, sometimes more and sometimes less ; 
the number of bushels called for by the several certificates being also 
simply an undivided portion of the gênerai mass. No spécifie part was 
set aside to any particular holder, and much less was there anything to 
distinguish that it was his. It was his on paper ; that is ail. And he 
had to take his chances, whether it would be ail there when he wanted 
it, as in the end, from whatever cause, it was not. Most significant, 
however, of ail, it was open at ail times, to be drawn upon as it freely 
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was, to be manufacturée! into flour ; and it was thus not only retained 
in the immédiate and undistinguished possession but in the complète 
and unrestricted dominion and control of the owners, who, to meet 
the needs of their business, converted and sold it at one end faster 
than it was replaced at the other. This never has been and never will 
be regarded, by the most libéral construction, as meeting the require- 
ment of delivery, so as to create a valid pledge. 

Nor is the case of the flour practically any better, although in some 
respects not quite so bad. It is true that it was set apart by itself in the 
basement of the company's warehouse, and that the original 1,200 
barrels were not broken in upon or disturbed. It was also marked not 
to be touched by the employés, and was under the spécial charge of the 
superintendent, although not as the agent of the certificate holders, so 
far as appears, whatever advantage, under the circumstances, that 
might be. Drury v. Moors, 171 Mass. 353, 50 N. E. 618. But the 
vital thing lacking, the same as in the case of the grain, was that there 
was nothing to négative the apparent ownership of the bankrupt 
Company, in whose possession, and under whose control, to ail intents 
and purposes, it was. Without this, it was presumptively, as it was 
actually, theirs, subject only to such rights as against the company, as 
the certificate holders might be entitled to assert before the rights of 
creditors had attached, with which, at this time, we are not concerned. 
To préserve the rights of such holders, as against creditors, either by 
way of équitable lien or pledge, it had to be openly and clearly indi- 
cated that the flour was theirs, without which the mère storing of it, 
by itself, in the basement, which in effect was ail that was done, was 
of no avail. Sholes v. Asphalt Company, 183 Pa. 538, 38 Atl. 1029 ; 
Barlow v. Fox, 203 Pa. 114, 53 Atl. 57; Moors v. Reading, 167 Mass. 
322, 45 N. E. 760, 57 Am. St. Rep. 460 ; Drury v. Moors, 171 Mass.. 
353, 50 N. E. 618; Casey v. Cavaroc, 96 U. S. 467, 34 h. Ed. 779; 
Security Warehousing Company v. Hand, 206 U. S. 416, 37 Sup. Ct. 
730, 61 L. Ed. 1117; Adams v. Merchants' National Bank (C. C.) 2 
Fed. 174; Thurber v. Oliver (C. C.) 26 Fed. 337; In re Gebbie (D. C.) 
167 Fed. 609. 

In Sholes v. Asphalt Company, 183 Pa. 528, 38 Atl. 1029, there was 
an attempted pledge of asphalt blocks as collatéral security for a note ; 
the blocks being stored in the company's yard. Neither at the time of 
making the note, nor afterwards, as it is stated in the opinion, was 
anything done by either of the parties to carry the pledge into effect. 
The pledgor did not deliver the goods, nor did the pledgees remove or 
take possession of them, either actually or constructively. The goods 
were not even separated, marked, or in any way distinguished f rom the 
unpledged assets of the company, and it was held, as against a receiver 
under a creditor's bill, that the pledge could not be sustained. "The 
rule," says Fell, J., "is that delivery is essential to the contract of 
pledge. It is true that the rule has been relaxed in cases where, be- 
cause of the nature of the thing pledged or for other reasons, the re- 
quirement of delivery would be such a hardship as to defeat the pur- 
pose of the contract; but the policy of the law is against such relaxa- 
tion, and it has been mainly confined to cases in which the goods havc: 
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remained in the possession of the pledgor as agent of the pledgee 
under an express agreement to that eiïect. Even in svich cases the 
want of constructive or symbolical delivery, or of some act whereby 
the goods pledged may be distinguished and set apart from the other 
goods in the possession of the pledgor, bas not been excused. Hère we 
hâve no évidence of such an agreement, or of anything in the nature 
of a constructive dehvery ; and to relax the rule for any other reason 
sufificiently to include such a case as this would be to abrogate it 
entirely." 

This case is of especial importance, not only as determining the 
necessity, even as to bulky articles, for at least a constructive delivery, 
in order to create a valid pledge, and what is requisite to make that 
out, but also, as emphasizing the fact that, under the local lavv, the 
rights of gênerai creditors, although having no lien, and only repre- 
sented by a receiver, are superior, and must prevail over those of a 
pledgee, who bas never had possession ; it being to thèse rights, as we 
hâve seen, that a trustée in bankruptcy, representing creditors, suc- 
•ceeds. 

So in Barlow v. Fox, SOS Pa. 114, 52 Atl. 57, there was an attempt- 
ed pledge, by bill of sale, of the personal property in a hôtel; but 
there was no delivery of the goods, and, the pledgors having become , 
bankrupt, the trustée took possession and made a sale, and the title of 
the purchaser was sustained, as against the pledgee. This case is 
squarely in point; the pledge being held invalid as against the trus- 
tée in bankruptcy, representing creditors, there having been no deliv- 
ery, constructive or otherwise, of the goods pledged, showing how 
the question is regarded by the state courts, which, according to Se- 
■curity Warehousing Company v. Hand, 206 U. S. 415, 27 Sup. Ct. 
720, 51 L. Ed. 1117, is controlling hère. 

In Girard Trust Company v. Mellor, 156 Pa. 579, 27 Atl. 662, 
Barker Bros. & Co., bankers, of Philadelphia, desiring to secure those 
whose money they had taken for subscriptions to the stock of a Com- 
pany which was being formed abroad, inclosed in an envelope certain 
notes and bonds, which, with a list of the persons intended to be pro- 
tected, they placed in a tin box, which they confided to the custody of 
a safe deposit company; the package being indorsed as containing 
securities held as collatéral against the subscription deposits made. 
Having shortly afterwards failed and made an assignment for the ben- 
■efit of creditors, it was held that, as against such assignment, the 
attempted déclaration of trust was of no avail. "As a gênerai rule in 
this state," says Chief Justice Sterrett, "a debtor cannot, as against 
his creditors, assign personal property as security, etc., and at the same 
time retain the possession thereof as theretofore. Possession must 
accompany the transfer as an essential part thereof. If the property is 
permitted to remain in the exclusive possession and control of the 
assignor, the transaction, while good as against himself, is a construc- 
tive or légal fraud upon his creditors, and may be so treated by them. 
To hold that exclusive possession may be retained by the debtor pro- 
vided he agrées to hold as trustée until the same is demanded by 
his creditors or until default is made, would be to permit that to be 
done secretly and by indirection which the law condemns when donc di- 
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rectly and openly, This principle is so fîrmly grouiided in our Juris- 
prudence that no court of equity should lend its aid in the enforcement 
of a transaction which is not in harmony with the settled lavv on that 
subject. We think the transaction in question clearly belongs to that 
class." 

This case is particularly significant, in that creditors were repre- 
sented by an assignée by deed of voluntary assignment, who is sup- 
posed to stand squarely in the shoes of the assigner, but as against 
whom the attempted pledge was nevertheless declared void. 

It is said, however, that in First National Bank v. Pennsylvania 
Trust Company, 124 Fed. 968, 60 C. C. A. 100, a pledge of steel billets 
was sustained by this court, as against a trustée in bankruptcy, under 
circumstances similar to those of the case in hand ; btit, while the 
billets there remained on the premises of the pledgor, they were mark- 
ed by signs, posted on the several piles, giving notice of the claim of 
the bank, which clearly distinguishes it from anything which we bave 
hère. "To complète its title or lien as against creditors and strangers," 
says Judge Kirkpatrick, "the bank was not obliged to take the billets 
into actual possession. It was sufficient to give notice of their lien, 
or change of ownership. This they did by posting on the billets, which 
were in distinct and separate piles, the signs to which référence has 
been made." There was thus in that case an assertion of lien in favor 
of the pledgee and a déniai of ownership in the pledgor, which entirely 
satisfied the law, and made the pledge good — nothing of which is to 
be found hère. 

The case of Davis v. Crompton, 158 Fed. 735, 85 C. C. A. 633, is 
also relied on, but is not in point. The transaction which was there 
sustained was a conditional sale, in which, by express agreement, the 
title never passed, being retained by the vendor until payment in full 
was made. That this is a valid stipulation in many jurisdictions is 
shown by Harkness v. Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L. 
Ed. 285, where the subject' is fully discussed; and, the property hav- 
ing been accepted upon thèse terms, it was held that the trustée, the 
same as the bankrupt, was bound thereby. But that is very différent 
from anything which we hâve hère, where not only the possession but 
the title was in the bankrupt company; there being nothing but the 
agreement that the property should stand pledged in their hands, a 
secret lien which the law does not permit. 

It is, however, contended that, there being an intent to pledge, an 
équitable lien was at least created, which entitles the certificate hold- 
ers to the fund. It is difiicult to see how a transaction, which, for want 
of delivery, is ineffective as a pledge, can be pieced out, so as to make 
it hold as something else. There would be little left to the established 
doctrine with regard to pledges, if that was the case ; and it is some- 
what singular that, in ail the litigation, where pledges of personal prop- 
erty hâve been upset, for want of a delivery, no one should bave dis- 
covered this easy way out. This is not to say that an équitable lien, 
under some circumstances, may not exist ; but only that there is noth- 
ing to support it hère. It never arises or is enforced except against 
property in the hands of a party to the original transaction out of 
which it is claimed to grow, or his voluntary représentatives, or one 
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who has notice of it and is aflfected with it as a superior right ; within 
which ail the cases cited in support of it will be found to fall. 19 
Am. & Eng. Enc. (2d Ed.) 36. Il is not good as against a trustée 
in bankruptcy, taking title, in the interest of creditors, by opération 
of law, as is the case hère. In re Olzendam Company (C. C.) 117 
Fed. 179 ; In re Liberty Silk Company (D. C.) 152 Fed. 844 ; Casey 
V. Cavaroc, 96 U. S. 467, 491, 24 L. Ed. 779 ; Printing Press Company 
V. Fublishing Company, 213 Pa. 207, 62 Atl. 841. 

There is nothing to the contrary of this in Hurley v. Railroad, 213 
U. S. 126, 29 Sup. Ct. 466, 53 L. Ed. 729. True, an équitable right 
or lien was there recognized as against a trustée in bankruptcy, but 
upon materially différent facts. The railroad there, in whose favor it 
was held to exist, was a party to the tripartite agreement by which 
the bankrupt acquired the right to mine the coal against which it was 
enforced, which he agreed to mine and deliver to the railroad at a 
certain price; the railroad on failure to comply having the right to 
enter and avoid the lease. It was with thèse relations to the property 
that the railroad, anticipating its payments, advanced money to th^ 
bankrupt for coal not yet mined, in order to enable the company to go 
on with its mining business ; and it was in return for this that the de- 
livery of a certain amount of coal was claimed and allowed. The 
transaction, as it was said, was not one of ordinary borrowing and 
lending on crédit or security, but constituted, from an équitable stand- 
point, a pledge or hypothecation of the unmined coal to the extent of 
the advancements made, with which, in view of the reciprocal rights 
and relations of the parties, the trustée, equally with the bankrupt, was 
bound to comply. It is manifest that this has nothing in common with 
the case in hand. 

The question of équitable lien is met and eflfectively disposed of by 
the Court of Appeals of the Seventh Circuit in Security Warehousing 
Company v. Hand, 143 Fed. 32, 74 C. C. A. 186, afHrmed 206 U. S. 
415, 27 Sup. Ct. 720, 51 t,. Ed. 1117. which cannot be distinguished 
from the présent case. "The appellant lenders [certificate holders 
hère] finally assert," says Baker, J., "that, if they hâve neither the ne- 
gotiable receipts of a public warehouseman, nor a pledge through an 
unequivocal possession by their agent, the security company, neverthe- 
less they hâve 'équitable liens' which entitle them to the possession of 
the property as against the tru.stees. The trustée succeeds, as of the 
date of the adjudication, not only to the bankrupt's title and possessory 
right to the property, but also to the right of the bankrupt's creditors 
to assert that the title and possessory right as to them is in the bank- 
rupt. Sections 70a(4) and 70a(5), 70e. * * * Liens that re- 
main undisturbed are those that were good against both the bankrupt 
and his creditors immediately preceding the adjudication. * * * 
The conclusion results not merely from a considération of the nature 
of the trustee's succession, but as well from the inhibitions of the act. 
Section 67a vitiates as liens 'ail claims which for want of record or 
for other reasons' the bankrupt's creditors might hâve avoided as 
liens; that is, no secret liens or equities shall prevail against the trustée 
that were not good against the gênerai unsecured creditors represented 
by the trustée. Section 67d protects 'liens given or accepted in good 
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faith * * * and' for a présent considération, which hâve beerb 
recorded according to law, if record thereof was necessary in order to 
impart notice.' The hens thus saved are liens, not promises to give 
liens, not équitable claims, that what ought to hâve been done shall 
be considered done, but liens perf ected according to law. 'Notice' 
as well as 'a présent considération' is necessary. If a chattel mort- 
gage be given in good faith and for a présent considération, recording 
is not obligatory; but the imparting of notice is. Recording is one 
way; another is actual and continued change of possession. If a 
pledge be similarly given, recording is not 'necessary in order to im- 
part notice,' because no provision has been made that a record of the 
fact shall be notice of the fact ; but what is 'necessary in order to im- 
part notice' is the delivery of exclusive and unequivocal possession. 
vVe think that section 67d does not change section 67a into the mean- 
ing that 'claims, which for want of record or for other reasons' are 
not good liens as against creditors, are good liens as against the estate 
if the lender advanced his money without any actual intent to defraud 
unsecured creditors. He is chargeable with the constructive intent 
which is attributed to secrecy." 

This case was affirmed, it is to be noted, and while this particular 
feature of it was not alluded to, except in passing, it was not disturb- 
ed. Much less did any one undertake to urge before the Suprême 
Court that what was not good as a pledge for want of delivery might 
be sustained as an équitable lien. It leaves no place, in our judg- 
ment, for the idea, which is now advanced, that any such claira can 
be asserted as to personal property ineffectually pledged to the détri- 
ment of gênerai creditors acting through a trustée in bankruptcy or 
other représentative taking title in their interest by opération of law. 

The décision under review is made to rest upon this case, by which, 
as we view it, it is fully sustained, and should therefore be affirmed. 

BUFFINGTON, Circuit Judge (dissenting) . In the court below 
the Fourth Street National Bank of Philadelphia asserted a lien on 
the proceeds of certain wheat in bulk and on 1,S00 barrels of flour of 
the Millbourne Mills Company, the bankrupt, which lien it claimed 
to hâve as security for loans made by the bank to said company. 
That court denied such lien and awarded the fund in question to the 
trustée in bankruptcy. Thereupon the bank filed this pétition to re- 
view. The facts of the case are that more than four months prior to 
its bankruptcy the Millbourne Mills Company obtained loans from 
the bank on notes, and at the same time gave as security therefor its 
indorsed certificates, which, in the case of the flour, were as follows : 

"Flour Certificate. 
"Millbourne Mills Company. 
"No. 1. Philadelphia, March 8, 1907. 

"This Is to certîfy that Millbourne Mills Company has stored in Its ware- 
house, basement floor, section A, * * • 200 barrels of flour, brnnded U, 
• • * which wiU be subject to Its order, and only dellverable upon the In- 
dorsement and surrender of this certificate. 

"George B. Hicks, Jr., Supt of WarehousA 
"Countersigned: R. S. Dewees, Président. 

"Flour Certificate." 
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This flour was branded "U" on the barrels which were stored in 
a basement warehouse of the mill. The flour was divided into marked- 
off sections by upright posts, in each of which a certain number of 
barrels were stored. Thèse were described by marks and were fur- 
ther identified by the exact number of barrels in the separate certifi- 
cates which were issued for each lot. By agreement of the parties 
the flour remained in the mills company's warehouse and in the spé- 
cial custody of Hicks, its superintendent. After the certificates were 
issued, a notice was posted, "None of this flour to be touched by any 
employé," and pursuant to the agreement no flour was used ; but it 
remained intact until after bankruptcy, when, on assertion of a lien 
thereon by the bank, it was, by agreement of the parties, sold by the 
trustée, and the proceeds, which were less than the bank's notes, sub- 
stituted for the flour. 

Two questions arise in this case: First, as between the mills Com- 
pany and the bank, did the latter, under the law of Pennsylvania, at 
the time of bankruptcy, hâve an équitable lien on this flour? Sec- 
ondly, if so, did the trustée take the flour subject to such lien? The 
first question is to be settled by the Pennsylvania state décisions. 
"The question of the extent and validity of the pledge were local 
questions and the décisions of the court of New York are to be fol- 
lowed by this court." Hiscock v. Varick Bank, 306 U. S. 28, 27 Sup. 
Ct. 681, 51 L. Ed. 945, and cases cited. The second question dépends 
on the bankrupt law and fédéral décisions. 

In taking up the first question, it should be noted in limine that 
the case before us is one of entire good faith. It was a business trans- 
action of unquestioned integrity and supposed efficacy. It was not 
the sort of transaction involved in Security Company v. Hand, 206 U. 
S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117, where not only was the at- 
tempted pledge void under the laws of Wisconsin, but was one the 
Suprême Court designated as "a mère pretense, a sham," which the 
Circuit Court of Appeals in Security Co. v. Hand, 143 Fed. 32, 74 C. 
C. A. 186, said, "with regard to Wisconsin law, was a fraud in fact," 
and which this court in Davis v. Crompton, 158 Fed. 742, 85 C. C. 
A. 633, stated was "a fraud in fact." 

Before turning to the Pennsylvania décisions, we note that équitable 
liens are a generally recognized means of security, and their nature is 
thus defined in Pomeroy's Equity, § 1235 : 

"The doctrine may be stated In Its tnost gênerai form that every express 
«xecutory agreement In writing, tvhereby the contractlng party sufficiently in- 
dlcates an intention to malîe some partlcular property, real or personal, or 
fund, therein described or identified, a security for a dobt or other obligation. 
• » » créâtes an équitable lien upon the property so indicated, which is en- 
forceable. * * * In order, however, that a lien may arlse In pursuance of 
this doctrine, the agreement must deal with some partieular property, either 
•by identifying It, or by so descrlblng it that It can be Identified, and must in- 
dicate with sufRcient cleamess and intent that the property so described or 
rendered capable of identification is to be held, glven, or transferred as se- 
curity for the obligation." 

This statement, cited and approved in Walker v. Brown, 165 U. S. 
654, 17 Sup. Ct. 453, 41 L. Ed. 865, is in accord with numerous féd- 
éral décisions. Ketchum v. St. Louis, 101 U. S. 306, 25 L. Ed. 999 ; 
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Pourth Street National Bank v. Yardley, 165 U. S. 635, 17 Sup. Ct. 
439, 41 L. Ed. 855 ; Burdon Sugar Refining Co. v. Payne, 167 U. S. 
127, 17 Sup. Ct. 754, 43 L. Ed. 105 ; Philadelphia Warehouse Co. v. 
Winchester (C. C.) 156 Fed. 600; Bridgeport Co. v. Maeder, 72 Fed. 
115, 18 C. C. A. 451 ; Clark v. Sigua Iron Co., 81 Fed. 312, 26 C. C. 
A. 423 ; Slieffield Company v. Witherow, 149 U. S. 578, 13 Sup. Ct. 
936, 37 L. Ed. 853. 

The characteristics of an équitable lien, thus generally recognized, 
obtain also in Pennsylvania ; but the décisions of that state go farther 
and hold that, where the property pledged is sufficiently designated, 
rétention of the property by the pledgor by mutual consent does net, 
as between pledgor and pledgee, affect the validity of such lien. The 
case of Vandyke v. Christ, 7 Watts & S. (Pa.) 373, in which Chief Jus- 
tice Gibson held that rétention of property in a contract of sale, while 
fraudulent as to creditors by St. 13 Eliz., and as to purchasers by St. 
27 Eliz., was not fraudulent between the parties at common law, is 
the law of that state to-day, and is followed in Wright v. Wigton, 84 
Pa. 163, Smith v. Equitable Company, 215 Pa. 420, 64 Atl. 594, and 
other cases. And that rétention of the pledge by the pledgor, where 
this is by the agreement of the parties, will not, as between pledgor 
and pledgee, defeat an équitable lien, is held in Collin's Appeal, 
107 Pa. 605, 62 Am. Rep. 479, followed in Wallace's Appeal, 104 Pa. 
564, where the court, referring to the necessity of a change of pos- 
session, said: 

"There Is, however, a class of cases In whlch it Is dlsregarded. They are 
cases In which the possession ot the pledge is, by agreement of the parties, to 
remain with the pledgor. It Is held that as the pledgor is bound, notwithstand- 
Ing this provision of the contract, so are ail bound who claim uader him, ex- 
cept purchasers for value and without notice." 

After a discussion of numerous cases where équitable liens were 
enforced, although possession was retained by the owner, tlie court 
summed its conclusions by saying: 

"The foregoing cases nll relate to liens iipon spécifie ehattels, as to which it 
Is almost universally necessary that possession sliould accompany the pledge 
In the hands of the pledgee to validate the lien ; but we hâve seen that thi.s 
requlremeut may be dlspensed with, if such Is the agreement of the parties, 
and the lien of the pledgee may be enforced by virtue of the contract." 

And in Sholes v. Asphalt Co., 183 Pa. 528, 38 Atl. 1029, where there 
was no séparation or identification of thé pledge, and it was held there 
was no lien, yet the exception was recognized where "the goods hâve 
remained in the possession of the pledgor as agent of the pledgee 
under an express agreement to that effect." 

From this it will be seen that under the Penn.sylvania décisions the 
bank had an équitable lien on this flour, and had had it for more than- 
four months prior to bankruptcy, and, had the mills company prior to 
bankruptcy sought to dispose of the flour, the bank could hâve by 
bill enjoined it from so doing and on maturity of the note hâve en- 
forced its lien. Indeed, the validity of the lien under the Pennsyl- 
vania décisions was conceded in the opinion of the court below, 
saying; 
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"Tlie plwlge Is, no doubt, good as between tlie pledgor and pledjree In Penn- 
eylvania as against creditors who hâve never levied." 

The first question must therefore, in accordance with the state dé- 
cisions, be answered in the affirmative. Such being the case, we then 
hâve the status, not of a préférence or hen within four months of 
bankruptcy, but of a hen vahd under the state law prier to tlie bank- 
ruptcy, existing for more than four months, and which no provision 
of the bankrupt law invahdates. 

The second question, viz., if so, did the trustée take the flour sub- 
ject to such Hen? must, under the fédéral décisions (York Co. v. Cas- 
sell. 201 U. S. 344, 26 Sup. Ct. 481, 50 L- Ed. 783; First National 
Bank V. Pennsylvania Trust Co., 124 Fed. 968, 60 C. C. A. 100 ; Davis 
v. Crompton, 158 Fed. 735, 85 C. C, A. 633), be also answered in the 
affirmative, for it is clear that the trustée in bankruptcy simply suc- 
ceeded to the rights of the bankrupt,- and, as conceded in the petition- 
er's brief, took the property "subject to ail of the equities impressed 
upon it in the hands of the bankrupt." 

It is contended, however, that the force of thèse décisions is quali- 
fied by the late case of Bank v. Staake, 202 U. S. 149, 26 Sup. Ct. 
584, (50 t. Ed. 967), where it was said : 

"The mie that the trustée takes the estate of the bankrupt in the sauie 
plight as the bankrupt held it is not applicable to liens which, although 
valid as to the bankrupt, are invalid as to creditors." 

But this language, which the court quoted from the opinion of the 
Circuit Court of Appeals (133 Fed. 717, 66 C. C. A. 547), must be 
read in connection with the subject-matter of that case. That subject 
was an attachment, a "lien created by or obtained in or pursuant to 
any suit or proceeding at law or in equity," which section 67, clause 
c, makes void. Under that statute it was sought to subrogate the 
trustée to the rights of the attaching creditor. It was of such a lien, 
one obtained by légal process, and which, be it observed, the statute 
itself declared void, that it was in efïect said that the rule laid down 
in Hewit v. Berlin, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986, and 
York V.' Cassell, supra, that the trustée takes the estate in the same 
plight that the bankrupt held it, had no application because the lien 
before them was- by the act' itself declared invalid. It will thus be 
seen that the décisions noted !are not affected by what was said in 
Bank v. Staake, supra. 

It remains to discuss the wheat. The mills Company was engaged 
in manufacturing flour, and to do so it was forced to carry large 
amounts of wheat in bulk and in bins. In order to prevent this wheat 
from overheating, it had to be shifted occasionally from bin to bin. 
At times it was necessary to withdraw parts of the wheat for grind- 
ing. To enable it to purchase and carry this wheat in reserve, the 
mills Company borrowed from the bank on notes, and at the same time 
delivered to it indorsed wheat certificates in the following form : 

"Grain Certifleate. 

"Millbourne Jlills Company. 
"No. 2700. Philadelphia, 1006. 

"This is to certify that Millbourne Mills Company bas stored in Its fireproof 
grain storage tanks 1,000 bushels No. 2 Penna. winter wheat ; unloaded from 
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cars No. , whlch wlll be subjeet to its order and only dellverable upon 

the Indorsement and surrender of this certiflcate. 

"Benj. P. Hoopes, Supt. of Blevators. 
*'Countersigned: R. S. Dewees, Président" 

Thèse certificates, as originally issued, covered grain in particular 
tanks for each certificate. The tanks adjoined the mill property and 
were connected with it by a shde or conveyor. This shde was locked, 
and by agreement of the parties was kept under lock and key by an 
employé of the mills cpmpany. It, was agreed between the parties 
that the mills company could not withdraw any of this wheat without 
first paying enough pi the loan to effect a release, or furnishing oth- 
er wheat to take its place. This was always done. Later it was 
found necessary to shift the grain from tank to tank as the inconven- 
ience to ail parties of holding the wheat in individual tanks for in- 
dividual certificates was found impracticable. To meet this practical 
necegsity, and in good faith, the agreement was therefore modified, so 
that ail the certificates were to cover ail the grain in ail the tanks of 
the storage system. As none but the certificates hère in question were 
issued, and as thèse, owing to loss and dépréciation, were, at the date 
of bankruptcy, more than sufficient to cover ail the grain in the bins, 
no question of identity arose. Indeed, nothing further remained to 
be done by the lienor at any time, so far as the identity of the pledge 
was concerned. The agreement as above was kept, the grain remained 
under Ipck and key, and as withdrawals were made corresponding ré- 
ductions were made on the certificates. , , 

To me thèse propositions are clear ; 

First. It was the int;ent of both parties in good faith that the bank 
should hâve a lien on thèse goods, and the bank parted with its money 
on the strength of that intent. 

Second. That under the décisions of the Suprême Court of Pennsyl- 
vfinia an équitable lien on identified personalty is good between pledg- 
or and pledgee where by agreement of the parties possession is retain- 
ed by the former. 

Third. That the trustée in bankruptcy took no higher rights than 
the pledgor had, but simply succeeded to them. 

Fourth. That there is no provision in the bankrupt act which in- 
validâtes this équitable lien, which was acquired more than four 
months before bankruptcy. 

Because the efifect of this décision is to make the rights of a trustée 
rise higher than the bankrupt's, by thus striking down a lien which 
was valid in Pennsylvania, and which is not invalidated by any pro- 
vision of the bankrupt act, I am constrained to record my dissent. 
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EUTH V. JOHNSON. 

(Circuit Court of Appeals, Eighth Circuit. August 16, 1909.) 

No. 2,967. 

1. Physicians and Surgeons (§ 18*)— Action fob Négligence— Sufficienct 

OF Evidence. 

Evidence in an action agalnst a surgeon for négligence in performing an 
opération for apiMïndlcitis keld to warrant the submission of the case to 
tiie jury. 

[Ed. Note. — For other cases, see Plij'sicians and Surgeons, Cent. Dig. § 
44 ; Dec. Dlg. § 18.*] 

2. AprEAi, AND Ereoe (§ 1051*)— EEviEViT— Admission op Evidence— Harmeess 

Error. 

In an action agalnst a surgeon for négligence in leaving a pièce of gauze 
In the abdominal cavity of plaiutifï after an opération for appenCicitis. 
permltting experts to testify in answer to a hypothetical question tliat the 
failure to remove the gauze under the eircumstances shown was négli- 
gence was not prejudicial error, conccding that the question was one for 
the jury, and iiot for the wltnesses, to auswer, where It was not in fact 
contested, but the only question in dispute was as to whether the gauze 
was placed and left in the wound by défendant or some one else. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 41C1- 
4170 ; Dec. Dig. § 1051.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

H. C. KenHne and W. C. Howell (R. P. Roedell, on the brief), for 
plaintifï in error. 

W. R. C. Kendrick and B. F. Jones, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, 
District Judge. 

CARLAND, District Judge. Johnson brought this action against 
Ruth to recover damages which he claims he suffered by reason of the 
negHgent performance of an opération upon himself by Ruth for 
appendicitis. The act of neghgence specified in the pétition is that 
Ruth unskillfully, neghgently, and inaltentively permitted a sponge or 
pad of gauze about 24 inches long and 9 inches wide to remain in the 
abdominal cavity of Johnson after the sewing up of the wound. John- 
son recovered a judgment in the trial court, and Ruth has removed the 
case hère to secure a reversai thereof. Numerous errors are assigned 
to the rulings of the trial court. The point most seriously urged for 
reversai is the refusai of the trial court at the close of ail the évidence 
to direct the jury to return a verdict for the défendant. This renders 
it necessary to review the évidence given at the trial. 

There is évidence in the record from which the jury would be fully 
justified in finding the foUowing facts : 

On March 30, 1907, at Keokuk, lowa, Ruth for a considération 
agreed upon, at the request of Johnson, performed upon the latter an 
opération for appendicitis. When Ruth opened the abdomen, he 

*For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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found extensive adhésions caused by fréquent récurrences of tlie at- 
tacks of appendicitis. ' He immediately placed pads of gauze in the 
opening to wall off tlie infected area. Tlie appendix was then brought 
up, the secum with it, and as the appendix was brought up the sack 
ruptured, and Ruth called to his assistant Blakenship to get a pad 
quick. The assistant got the pad, and Ruth called for another. iVii- 
other pad was gotten and placed in the body. Ruth did not remember 
how many pads he put into the abdomen. Johnson's case is one knowii 
to surgery as a pus case. When Ruth had finished the opération, the 
sponges or pads of gauze that were removed from Johnson were drop- 
ped into a tub. At the time of the opération a stab drain was put in 
so as to give a direct outlet from the cavity. About two weeks after 
the opération while Johnson was still being treated by Ruth a lump 
formed at the lower end of the main incision, and kept getting larger 
until it was about the size of a hen's egg. Ruth was informed of the 
lump, and upon examination decided it was an abscess. The lump or 
abscess was opened by Ruth, and blood and pus came therefrora. 
Ruth mopped out the blood and pus, ran the handle of his knife in the 
opening, probed open the stab wound, and placed a tube in the abscess 
wound. Johnson remained at the hospital until May 2, 1907. When 
Johnson left the hospital at Keokuk, he went home to Lockridge, lowa, 
and was there cared for by one Dr. Morrow who examined his wounds, 
and found that the abscess wound extended down into the abdominal 
cavity. Pursuant to instructions contained in a letter which Johnson 
brought from Ruth, Morrow each day treated the abscess wound and 
the stab wound with pièces of gauze, one-fourth of an inch wide and 
four or five inches in length. Sometimes the pièces of gauze were 
eight or ten inches long, but narrow. The discharge from the abscess 
wound and stab wound increased until about four weeks after Johnson 
went home, when Morrow called Ruth over the téléphone and told 
him that the wounds were discharging worse than when Johnson came 
home, and asked for advice. Ruth told him to keep the drain in and 
Johnson would get along ail right. Morrow did so, but the discharge 
kept getting worse, and on June 1, 1907, Morrow called Ruth over the 
téléphone and told him Johnson's condition was getting worse, and 
that there certainly must be something wrong. About July 1, 1907, 
Johnson became deathly sick and began vomiting. The odor from the 
abscess wound was something awful. It was getting rotten. John- 
son went five days without a passage of the bowels. Gas began to 
come out of the opening, and about July 3, 1907, fecal matter began 
issuing out. Sharp, excruciating pains came from the région of his 
bowels and a dull stupid feeling over ail, The fecal matter kept com- 
ing out of the drainage places, and soiled his clothing and dresSing. 
Dr. Morrow telephoned Dr. Clark of Fairfield, a short distance from 
lyockridge, to come over at once, for something had to be donc. John- 
son's température was then 103, his puise 120, he was vomiting badly, 
and bloated on his right side. On July 7, 1907, Clark, assisted by 
Morrow, opened the abdominal cavity of Johnson by cutting down 
so that the end of the incision that was made united with the lower 
end of the original incision made by Ruth. Clark introduced his 



EUTH V. JOHNSON. 193 

finger, and could feel gauze. He then put in his forceps and puUed 
out the gauze in question. When the gauze came from the abdomen, 
'Zy^ or 3 inches had penetrated the ascending colon. When the gauze 
was removed, a pint of fecal matter came out with it, and Clark in- 
trodviced his fingers into the hole left by the rag in the colon. 

On January 1, 1908, the wound had healed, and Johnson for the 
first time was able to hâve a natural movement of the bowels. The 
size of the pièce of gauze taken by Clark from Johnson was 91/2 inches 
by 111/2 inches. That the pads used at the time of the opération by 
Ruth were from eight to ten inches square. That with free open 
drainage such as existed in this case the gauze could hâve remained in 
the abdominal cavity.without any further disturbance than did actually 
occur. That the gauze pad had been in the abdominal cavity from 90 
to 100 days. That, after Johnson came to Dr. Morrow, there never 
was at any time prior to the opération of Dr. Clark an opening in 
Johnson's abdomen large enough to hâve permitted the introduction 
of the pad of gauze removed therefrom. That the présence of the 
gauze in the abdominal cavity was the cause of Johnson's illness sub- 
séquent to the opération for appendicitis. There was évidence tending 
to show that ail of the pads of gauze that were placed in the abdominal 
cavity of Johnson at the time of the opération for appendicitis were 
removed, but no witness had any actual knowledge as to whether they 
were or not. Ruth testified himself that he did not know how many 
pads were placed in the abdominal cavity, and the nurses who seemed 
to hâve charge of furnishing the pads or sponges at the hospital could 
only testify that the pads were removed by reason of the fact that they 
were always removed in every case. No witness had a distinct recol- 
lection of what was actually donc in this particular case with référence 
to removing the gauze pads. It thus appears that when ail the évi- 
dence was in there was one question for the jury, and that was, Did 
Ruth sew up the wound after his opération upon Johnson and allow 
a pad of gauze 9I/2 inches by 11% inches to remain in the abdominal 
cavity? And this was the only question left to the jury by the court; 
it being conceded that, if Ruth did do this, he was guilty of négligence. 
The jury found the issue submitted to them in favor of the plaintiff 
and against the défendant, and no court would be authorized to say 
that there was not sufficient évidence to support their finding. 

It is further assigned as error that the court erred in allowing Drs. 
Courtwright, Scroggs, and Dorsey to answer hypothetical questions 
in the following language: 

"Assuming that an opération was performed for appendicitis, and the main 
incision wiis closed iip and a stab wound made wltli a drainage tube in it, and 
a pad of gauze 0% by 11% Inches was sewed up In the wound and remained 
there for a period of about 98 days. State whether or not to leave it there 
that leugth of time would be the exercise of ordinary care, skill, and attention 
on the part of the surgeon in charge of the opération." 

But even if plaintifï in error is right that the questions in the form 
they were put were for the jury and not for the witnesses, which we do 
not stop to détermine, we are constrained to hold their allowance was 
not prejudicial error for the following reason : There can be no con- 
tention, and counsel for Ruth made none, that the placing of the gauze 
172 F.— 13 
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pad in the abdominal cavity of Johnson and leaving tfie same tlierè 

after the opération for appendicitis would not be an act of négligence. 

The court so treated the matter in its charge, and said to the jury : 

"The différence between the parties on whleh they do not agrée and on 
whlch you must flnd where the truth is heiug as to when and where and by 
whom Was the gauze put Into the cavity and allowed to remain." 

This was the only question over which there was a contest in the 
trial of the case, and the only question submitted to the jury for dé- 
cision. In view of the évidence and the admissions made in open court 
by counsel for Ruth during the trial that the placing of the pièce of 
gauze in the abdominal cavity and allowing it to remain there as de- 
scribed in the évidence would be négligence, we do not think they can 
now complain of the action of the court in allowing the question com- 
plained of to be answered. 

We hâve examined the other errors assigned in the record, and find 
them without merit. 

The judgment of the trial court is affirmed. 



ÀTCHTRON, T. & g. F. BY. CO. v. UNITED STATRS. 

(Circuit Court of Appeals, Seventh Circuit. February 11, 1909. Re- 
hearlng Denied Slay 6, 1909.) 

No. 1,400. 

Action (§18*) — Natube and Fobm— Sajbtt Appliancb Act. 

A suit by the United States agaiust a railroad company under gafety 
Appliance Act Mareh 2, 1893, c. 196, § 6, 27 Stat. 532, as amended by Act 
April 1, 1896, c. 87, 29 Stat. 85 (U. S. Comp. St. 1901, p. 3175), as amended 
by Act March 2. 1903," c. 976, § 1, 82 Stat 943 (U. S. Comp. St. Supp. 1907, 
p. 883), to recover the penalty imposed by section 4 of the act for using a 
car in Interstate couinierce that is not provlded with secure grab irons, 
while civil in form, is in effect a criminal prosecution, and the court Is 
witliuut power to direct a verdict agalnst the défendant therein. 
[Ed. Note. — For other cases, see Action, Dec. Dlg. § 18.* 
Duty of railroad companies to funiish safe appllances, see note to Fel- 
ton V. Bullard, 37 C. C. A. 8.] 

- In Error to the District Court of the United States for the North- 
ern District of Illinois. 

The judgment brought hère by the writ of error is one adjudging that the 
United States do hâve and recover of and from the plaintilï in error the sum 
of one hundred dollars, with costs ; such Judgment belng based upon the 
verdict of a jury finding ap])ellant "guilty as charged in the information." 

The proceeding was by pétition by Edwin W. Sims, United States Attomey, 
averrlng that the plalntiff In error was a common carrier engaged In Inter- 
state commerce, and that in violation of the act of Congress known as the 
"Safety Appliance Act," approved March 2, 1893 (27 Stat. 531, c. 196 [U. S. 
Comp. St. 1901, p. 3174]), as amendetl by an act approved Aprli 1, 1896 (29 
Stat 8.5, c. 87), and as amended by an act approved March 2, 1903 (32 Stat 
943, c. 976, § 1 [U. S. Comp. St. Supp. 1907, P- 885]), plalntiff in error on or 
about June 19, 1907, hauled ou its Une of railroad a certain, car — one regu- 
larly used in the movement of Interstate trafflc, and loaded at the time with 
Steel rails, and hauled in a train containing Interstate trafflc — such car not 
being provided with secure grab Irons or hand holds, as provlded for in said 

*For 9ther cases see same topic & § kumbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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act; to whlch a plea averring that plaintiffi in error dld not owe the sum of 
money demanded, or aiiy part thereof, In manner and form as complained of 
was filed. A trial followed, resulting in the verdict and judgment above 
stated. 

Ttie verdict was the resuit of an Instruction to the Jury (plaintiff In erroc 
having aslted for no instnictlon to flnd for plaintiff in error) as follows: 
"The court instructs you to flnd a verdict for the government, and that the 
défendant, the Atchison, Topeka & Santa Fé Railway Company is guilty as 
charged in the information. Now you will please hâve your foreman sign 
this verdict for ail." 

Motions were duly entered for a new trial, and In arrest of judgment; up- 
on the overrullng of whlch exceptions were duly taken and preserved. 

Robert Dunlap, Lee F. English, and James L. Coleman, for plaintiff 
in error. 

Edwin W. Sims, U. S. Atty., James H. Wilkerson and Philip J. 
Doherty, for the United States. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above), de- 
livered the opinion. 

The principal question in this case is, Did the Circuit Court err in 
giving to the jury the peremptory instruction to find the plaintiff in 
error guilty ? And this question turns chiefly upon this f urther ques- 
tion, Was the prosecution of plaintiff in error by the United. States, 
in the case under review, the prosecution of a criminal offense? For 
if it be a criminal offense, plaintiff in error was entitled to the verdict 
of the jury respecting its guilt or innocence — not a verdict in form 
only, but a verdict expressing the real judgment of the jury; for such 
is the guaranty of the sixth amendment of the Constitution of the 
United States, which provides that in ail criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy and public trial by an impartial 
jury of the state and district wherein the crime shall hâve been com- 
mitted. U. S. v. Taylor (C. C.) 11 Fed. 470; Starr v. U. S., 153 U. 
S. 625, 14 Sup. Ct. 919, 38 L. Ed. 841. 

The sections of the Safety Appliance Act involved are as follows : 

"Sec. 4. That from and after the flrst day of July, 1895, until otherwise 
ordered by the Interstate Commerce Commission, It shall be unlawful for 
any railroad compauy to use any car In Interstate commerce that is not pro- 
vlded with seeure grab-irons or hand-holds in the ends and sides of each car 
for greater securily to men in coupling and uncoupling cars." 

"Sec. 6. That any such common carrier uslng any locomotive engine, run- 
ning any train, or hauling or permitting to be hauled or used on its line any 
car in violation of any of the provisions of this act, shall be liable to a pen- 
alty of $100 for each, and every such violation, to be recovered in a suit or 
suits to be brought by the United States District Attorney in the District 
Court of the United States having jurlsdictlon In the locality where such 
violation shall hâve been committed ; and It shall be the duty of such Dis- 
trict Attorney to bring such suits upon duly verifled Information being lodg- 
ed with him of such violation having occurred; and it shall also be the duty 
ôf the Interstate Commerce Commission to lodge with the proper District At- 
torney information of such violation as may corne to its Knowledge. * * •" 

The turning point of the inquiry, as already stated is, Was the 
prosecution under thèse sections a criminal prosecution as distinguish- 
ed from a civil suit to recover a penalty? To begin with, let us 
eliminate some of the matters cited as criteria of what is a criminal 
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and what a civil prosecution that are in fact no critèria. The first, 
and the one evidently most relied upon is, that the act expressly pro- 
vides that a common carrier violating the provision of the statute 
shall be liable to a penalty "to be recovered in a suit or suits to be 
brought by the United States District Attorney in the District Court 
having jurisdiction" — the gist of the argument being that inasmuch 
as the statute seems to contemplate the proceedings as a "suit," as 
distinguished from a criminal prosecution, it is a civil suit and is 
not a criminal prosecution. But, as said by Mr. Justice Field in U. 
S. V. Choteau, 102 U. S. 611, 26 L. Ed. 246 : 

"Admittlng that the penalty may be recovered In a civil action, as well as 
by a criminal prosecution — it is stlll as a punishment for the Infraction of 
the law. The term 'penalty' Involves the idea oJ" punishment, and Its char- 
acter Is not changed by the mode In whlch it is Inflîeted, whether by a civil 
action or a criminal prosecution. ♦ * • To hold otherwise would be to 
sacrifice a great prlnclple to the mère form of procédure." 

To like effect is Chaffee v. U. S., 18 Wall. 516, 21 L. Ed. 908, and 
Wisconsin v. Pélican Ins. Co., 127 U. S. 265, 8 Sup. Ct. 1370, 33 h. 
Ed. 239. 

Another criterion urged upon us as showing that the proceeding is 
civil and not criminal, is the instructions given to juries in certain 
cases (U. S. v. Central of Georgia R. R. Co. [D. C] 157 Fed. 893, 
U. S.v. p., R. I. & P. R. R. Co., by Judge McPherson of the South- 
ern District of lowa, sitting by assignment in the District Court of the 

United States for the Western District of Missouri, 173 Fed. , and 

U. S. V. C. Gt. W. R. R. Co., by Judge Reed of the Northern District 
of lovsra, 162 Fed. 775) that proof beyond a reasonable doubt was not 
required — décisions that are sound enough, the conclusion being as- 
sumed that they are civil and not criminal cases, but that do not go into 
the question of whether the assumption itself was sound or not. 

"Wrcngs are divisible Into two sorts or specles: Priva te wrongs and pub- 
lic wrongs. The former are an infrlngemeut or privation of the prlvate or 
civil rights belonglng to individuals, considered as indlviduals, and are there- 
upon frequently termed civil injuries ; the latter are a breach and violation 
of public rights and duties, which alïect the whole community, considered as 
a community, and are distinguished by the harsher appellation of crimes and 
misdemeanors." 3 Bl. Com. 2. 

And as illustrative of the kind of wrongs that are "public wrongs" 
the Suprême Court of the United States, in Wisconsin v. Pélican Ins. 
Co., supra, held that a so-called civil suit brought by the State of 
Wisconsin to collect a judgment rendered in one of its own courts 
against an Insurance company on account of pénal ties imposed by the 
statute for the violation of the laws of the state, was not of a civil 
nature; and, in Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 L. 
Ed. 746, that a government proceeding in rem to enforce a forfeiture 
for a violation of the revenue law, and therefore in civil form, was 
in fact a criminal prosecution; and in U. S. v. Choteau, supra, that 
under a law providing that for a violation of its provisions a holder 
should pay a penalty of double the tax imposed, the recovery by prose- 
cution for the penalty was in the nature of a criminal prosecution ; and 
in Lees v. U. S., 150 U. S. 476, 14 Sup. Ct. 163, 37 L. Ed. 1150, that 
under an act providing that for a violation of the immigration laws, 
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the offender shall forfeit the sum of one thousand dollars, "to be sued 
for and recovered by the United States, or by any person who shall 
first bring his action therefor," the prosecution is in its nature criminal. 
To like effect is U. S. v. Burdett, 9 Pet. 682, 9 L. Ed. 273 ; Hunting- 
ton V. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 h. Ed. 1123 ; U. S. 
V. Shapleigh (Circuit Court of Appeals, Eighth Circuit) 54 Fed. 126, 
4 C. C. A. 237; and U. S. v. I. C. R. R. Co. (D. C.) 156_Fed. 182— 
the latter being a décision directly upon whether an action brought 
like the one before us under the Safety Appliance Act, was a criminal 
prosecution. 

Thèse décisions would seem to settle by authority, the question, 
in the United States Courts, notwith standing some adverse décisions 
in the State Courts, such as Proctor & Lohman v. People, 34 111. App. 
599 ; State of Missouri ex rel. v. Kansas City, Et. Scott & Memphis 
R. R. Co., 70 Mo. App. 634 ; Hitchcock v. Munger, 15 N. H. 97 ; and 
People of New York v. Wm. E. Briggs et al., 114 N. Y. 56, 20 N. E. 
820. 

Indeed, apart from authority, but upon principle, we do not see how 
any other conclusion can be reached. Though the Safety Appliance 
Law is primarily in the interest of employées in Interstate commerce, 
its protection is not limited to them, but extends to ail persons who 
without fault are injured in person or property by reason of the rail- 
road's failure to provide the statutory safeguards. The penalty re- 
covered is not money coming to the government as something that is 
its own; nor money a part of which is the government's own, as in 
the violation of Revenue Statutes (and even hère the proceeding is 
held to be in the nature of a criminal prosecution) ; nor money coming 
to the government in the exercise of its power, patriœ parens, for the 
protection of a class ; but is the punishment that the government, in its 
capacity as protector of society, inflicts upon the carrier who has vio- 
lated the protective measures thus provided — the fine collected going 
into the treasury of the government simply because it must go some- 
where, and, as in other criminal cases^ there is no other appropriate 
place to direct it. 

The judgment of the District Court is reversed with instructions to 
grant a new trial, and proceed further in accordance with this opinion. 



rOLEY MFG. CO. OF IIXINOIS v. SIERRA NEVADA LUMEER CO. 

OF UTAH. 

(Circuit Court of Appeals, Seventli Circuit April 13, 190&.) 

No. 1,491. 

Sales (§ 48*) — ^Illegality— Oontract Intended to Defeaud the United 
States. 

It Is a défense to an action for breacli of a contract to furnish the lumber 
for finishing a govermneut building, which tlie purchaser had coutractedto 
build In accordance with spécifications inade by the government arctiitect, 
that the lumber called for was not the kind required by such spécifications, 

•For other cases see same topic & § numeek in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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but a materially luferlor klnd, whlch the contracter Intended to siihstitute, 
In fraud of the government, which fact the seller did not know when the 
contract was made. 

[Ed. Note.— For other cases, see Saleâ, Cent. Dig. §§ 101-107: Dec. DIg. 
f 48.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

The action In the Court below was In assumpsit by the défendant In error, a 
corporation of the state of Utah, agalnst the plaintiff In error, a corporation 
of the Btate of Illinois, to recover damages by reason of the alleged faihire of 
plaintiff In error to perform Its contract to furnish the défendant in error ail 
the flnlshing lumber aud mlU work required by it, under its contract with the 
United States, for the construction of the United States Post Office building at 
Sait Lake City. 

ïhe niatérial portions of the contract sued upon are as follows: 

"Flnlshing Iruniber— For the United States Court House and Post Office at 
Sait I^ke City, Utah. 

"AU flnlshing lumber Includlng finlshed flooring shall be of the best quality, 
selected clear stock, thoroughly seasoned and klln dried contaln not more than 
12% molsture at the time of setting in place, be brlght and uniform in color, 
free from knots, shakes, sap or other defects. 

"The finish in the basement, lookouts, Post Office working-room and money 
order and registry work rooms shall be Oregon flr, and elsewhere throughout 
the entire building, of red oak, ail oak, and flr finish to be quarter savved. The 
sides, bottom and back of drawers and cupboard shelves sliall be of clear pop- 
lar. 

"Ail the flnlshing lumber and mlllwork as called for In thèse spécifications, 
Includlng two set of revolvlng doors, we agrée to furnish and deliver to the 
Sierra Nevada Lbr. Oo. f. o. b. Chicago, freight allowed to Sait LaUe City, 
Utah, for the sum of thlrteen thousand seven hundred dollars (§13,700.00), ex- 
cept the l3c3 V flr walnscoting also except ail flooring, the lookout f rames out- 
slde wlndow frames and sash and doors in vent shaft that are to be covered 
with tin. 

"Ail the material to be manufactured and fltted together In the most prac- 
ticable manner at the shop and shipped in as large sections as possible. ïrim 
l'or doors and Windows not put together but mitred." 

The "^ecifications" referred to are the spécifications prepared by the Su- 
pervislng Archltect of the United States government, and raade the basis of a 
contract between the United States and the Campbell Building Company (de- 
fendant in error being the sub-contractor of the Campbell Building Company) 
accordiug to whlch said Post Office building was to be construeted. 

The issue In thls case arises out of the fact that whereas the oak speoifled 
in the government's spécification, for the flnlshing of the entire building ex- 
cept the basement, loolcouts, post office work room, money order and registry 
work rooms, was to be of white oak, quarter sawed, the contract between plain- 
tiff in error and défendant In error stipulated that such oak should be red oak. 

The défense was by plea of the gênerai issue; and by spécial plea, that dé- 
fendant in error, through Its authorized représentative, before and at the time 
of the signlng of the contract, and for the purpose of Inducing plaintiff in error 
to sign the same, represented that the above mentioned flnlshing work of the 
entire building, with the exceptions above stated, was required by the govern- 
ment to be of red oak; that such statement was false and fraudulent, and 
known to défendant in error to be false and fraudulent when made ; that 
plaintiff In error, in slgnlng the contract, relied on the truth of such state- 
ments; but that subsequently plaintiff In error diseovered that what was re- 
quired by the United States government in Its spécifications for the flnlshing 
of the building, with the exceptions as above atated, was to be of white quarter 
sawed oak, and that défendant was bound Dy its contract with the govern- 
ment, to furnish such white quarter sawed oak. 

•For ottor casas see same toplo & § numbee In Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexe» 
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Th« spécial plea further avers: 

"Tliat as soon as It was dlscovered tliat the requiremeiits in connection 
with the construction of said post office building were white quarter-sawed 
oak, that It stopped work upon said contract and notifled the plaintiff and 
demanded an explanation; that thereupon the représentative of the plaintiff 
(défendant in error) said A. C. Mack, came to Chicago, and stated to the de- 
fendant that whlle the govemment required whlte quarter-sawed oak in con- 
nection with the construction of said post office building, it the plaintiff, had 
made au arrangement with the govemment inspecter in charge of said build- 
ing whose duty it was to pass upon materials fumished and to see that they 
complled with the contracts and requirements of the United States govem- 
ment, by which said govemment inspector would aecept red oak, contrary to 
the requirements of said United States govemment. 

"And the défendant avers that the plaintifC in seeking to fumish red oak 
in connection with the construction of said post office building was in a con- 
spira cy to defraud the United States govemment; that red oak was eheaper 
and inferiôr In quality and so known to be by the plaintiff, and the plaintiff 
In order to enable it to foist said red oak upon said United States govem- 
ment In connection with the construction of said post office building, had en- 
tered Into a corrupt bargain and eonspiracy with représentatives of the Unit- 
ed States govemment by which said inferiôr wood, namely, red oak, would 
be accepted ; that the défendant, upon galning knowledge of said eonspiracy, 
refus«d to partlcipate therein and declined to proceed with said supposed 
contract." 

On the trial, as évidence of damages, a contract was introduced between 
défendant in error, and the Warren Manufacturlng Company to fumish (in 
white oak, however) the lumber undelivered by plalntlfC in error, for the sum 
of twenty-three thousand, five hundred dollars. 

At the conclusion of the évidence, a motion for a verdict In favor of plain- 
tiff In error was denled. Motion was also submitted on the part of défendant 
In error to strike out ail of the évidence upon the plaintiff in error's spécial 
plea, which motion was sustained, and thereupon the court instructed the 
jury that the measure of damages was "the différence between the contract 
price that the plaintiff had with the défendant and such amount as It was 
forced to pay (as you find f rom the évidence) to complète its contract had 
with the défendant, to carry out the contract as défendant agreed to earry it 
out (as has been discussed hère) to make the plaintiff whole under the évi- 
dence, and under that alone" ; to ail of which proper exceptions were pre- 
served, ail of which are made the subjeet matter of assignments of error 
hère. 

The verdict was for fourteen thousand dollars, upon which judgment was 
eutered. The further facts are stated in the opinion. 

Keene H. Addington, for plaintiff in error. 
Frank B. Stephens, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts as above, de- 
livered the opinion. 

Act Feb. 20, 1893, c. 146, 27 Stat. 468 (2 U. S. Comp. St. 1901, p. 
2522),provided: 

"That the Seoretary of the Treasury be, and he Is hereby, authorized In 
his discrétion to obtaln plans, drawings, and spécifications for the érection 
of public buildings for the United States, authorized by Congress to be erect- 
ed under the supervision and direction of the Secretary of the Treasury and 
the local supervision of the construction thereof by compétition among archi- 
teets, under such conditions as he may prescribe and to make payment for the 
services of the arehitect whose plan may be seleoted out of the appropria- 
tions for the respective buildings: Provided, that not less than five archi- 
tects shall be Invlted by the said secretary to compete for the fumishing of 
such plans and spécifications and the supervision of such construction; and 
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provided further, tliat tlie général supervision of the work sj^all continue in 
the office of the Supervisinj? Ar chltect of tlie Treasury Department, tlio Sn- 
pervlsing Arcliitect to be the n presentative of the Government in ail mat- 
ters connected with the érection and completion of such buildings, the reeeipt 
of proposais, the award of contracts therefor, and the disbursement of mou- 
eys thereunder, and perform ail the duties that now pertain to his office, ex- 
cept the préparation of drawings and spécifications for such buildings and 
tlie local supervision of the cousti uction thereof, the said drawings and spé- 
cifications, however, to be subject iit ail tnnes to modification and change re- 
lating to plan or arrangement of building and sélection of material therefor 
as may be directed by the Secretary of the Treasury." 

No question is made but that between white oak and red oak, as 
material for the finishing of a building such as the post office at Sait 
L,ake City, there is a very substantial distinction ; and no pretense is 
made that any substitution of red oak for white oak was ever submit- 
ted to, or ever approved by, any officer of the government above the 
local inspecter. The sole attempt, at argument, to justify this de- 
parture from the spécifications is that red oak "is as good" as white 
oak, and that subsequently, to the extent of one-half of the finishing 
provided, red oak went into the building without objection from the 
inspector. 

The government of the United States can act only through its law- 
fully empowered officiais. The power of such officiais is to be found 
only in the laws of the United States, or such rules and régulations 
of the department and other superior officers, as are in pursuance of 
power conferred by law. And until it is shown in some such law, or 
in some such rule or régulation, that a local inspector has power to 
change the spécifications drawn by the supervising architect, and made 
;the basis of a contract between the United States and the contracter, 
we are not at liberty to accept his conduct as évidence of such power. 
On the contrary, we must, until otherwise informed, treat such conduct 
as either a usurpation of power, or a violation of his duty — in either 
case leaving his act as one outside of his authority. 

That proposition settled, the rest of this case is readily disposed of ; 
for if the substitution of red oak for white oak was unauthorized — 
the contract sued upon being an executory contract entered into with 
référence to the spécifie contract between défendant in error and the 
government — there was no proof that tended to show that the failure 
of plaintiff in error to furnish the red oak entailed any loss or damage 
upon défendant in error under its obligations to the government; 
for how can défendant in error be heard to say that its contract to put 
into the building a white oak finishing is harmed by plaintiiï in error's 
failure to furnish it with red oak for such finishing. 

We might stop hère, reversing the case in conséquence of what has 
already been said, and sending it back for a new trial ; but we think 
■we ought, in view of a new trial, to indicate our opinion upon the issue 
raised by the spécial plea, the proof to sustain which, offered by plain- 
tiff in error, was ruled out on the trial below. 

The contract of défendant in error with the government, as al- 
ready stated, was for the finishing of the building in quarter sawed 
white oak. The btiilding was an important government work, and to 
finish it in red oak without the consent of the proper officer of the 
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United States, whether with or without the connivance of any inferior 
officer, would be a fraud on the government. New any agreement 
which is intended to defraud the government, even though it may not 
amount to a criminal conspiracy, is illégal and void. Woodstock Iron 
Co. V. Richmond & Banville Extension Co., 129 U. S. 643, 9 Sup. Ct. 
402, 32 L. Ed. 819. And if such agreement amount to criminal con- 
spiracy to defraud the United States, ail the parties thereto with 
knowledge, are guilty of an offense punishable with fine and imprison- 
ment. Rev. St. U. S. § 5440 (U. S. Comp. St. 1901, p. 3676). The 
proof that was submitted, taken in connection with the circumstances, 
tended directly to show that a fraud upon the government was con- 
templated, and that plaintiff in error withdrew from its performance 
of its contract with défendant in error, to avoid becoming a party to 
such fraud. And the facts, which such proof tended to establish, in 
our judgment of the law justified plaintiff in error in declining to exé- 
cute the contract. It is not for us to say that the proof offered was not 
conclusive, or even convincing. It is enough, that together with the 
admitted circumstances, it raised a substantial issue of fact — an issue 
that ought to bave been submitted to the jury. 

The judgment of the Circuit Court is reversed, and the case re- 
manded with instructions to grant a new trial, and proceed further in 
accordance with this opinion. 



OHIO COPPER MINING CO. V. HUTCHINGS et al. 

(Circuit Court of Appeals, Eighth Circuit. June 30, 1900.) 

No. 2,745. 

1. Master and Seevant (§ 221*) — Master's Liabilitt fob Injubt to Sebv- 

ant— asstjmption of elsk. 

A miner, going to work In a place whleh he knew would otherwlse be 
dangerous, In rel lance on a représentation by a superlor, who represented 
the employer, that It had beea protected and made safe, and where the 
Insufficlency of the protection was not obvious, cannot be charged with 
having assumed the risk. 
[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 221.» 
Assumption of rîsk Incident to employment, see note to Chesapeake & 
O. E. Co. T. Hennessey, 38 C. G. A. 314.] 

2. Dépositions (§ 13*)— Peepettjatiotî of Testimont— Construction or Utah 

STATin-E. 

Rev. St. Utah 1898, §§ 3466, 346T, provides for the perpétuation of the 
testlmony of a wltness on présentation by the applicant of a verlfied péti- 
tion stating "(1) that the applicant expects to be a party to an action in a 
court In this state, and In such case the names of the persous whom he 
expects will be adverse parties ; or (2) that the proof of some fact Is neces- 
sary to perfect the tltle to the property In which he Is Interested, or to 
establish marrlage, descent, heirshlp or any other matter which It înay 
hereafter beeome material to establish, though no suit may at the time 
be antlclpated, or if antlclpated he may not know the parties to such 
suit; and (3) the naœe of the wltness to be examined," etc. Held, that 
It was the Intention by such statute to prescrlbe in the flrst two para- 
graphs two separate and distinct classes of cases, in elther of which tes- 

*For otber cases see same topic & S numbbb in Dec. te Am. Bigs. 1907 to date, & Rep'r ladezM 
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■ tlnaohy mlght be perpetuated ; that under the flrst the testlmony of a per- 
son injured and not expected to reeover might be taken and perpetuated 
for use In a contemplated action on behalf of hls wife and mlnor children 
to recorer for hls death; 

' [Ed. Note.— For othef cases, see Dépositions, Cent Dig. § 28; Dec. Dig. 
8 13.*] 

3. CoTJBTS (I 350*) — ^Fedeeal Cîoubts— Use of Dépositions Taken to Peepetu- 

ATE TeSIIMONT. 

Rev. St. i 867 (U. S. Comp. St 1901, p. 664), providing that "any court 
of the United States may In its discrétion admit in évidence in any cause 
before it any déposition taken In perpetuam rei memoriam whlch would 
be so admissible in a court of the state wherein such cause is pendiug ac- 
cording to the lavvs thereof," does not limit the use of such dépositions 
to any particular cases, nor to those talcen In any particular manner, but 
leaves such matters to be determined by the laws of the state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 923; Dec. Dig. 
§ 350.*] 

4. Masteb and Servant (§ 270*) — Mastee's Liabilitt fos Injuet to Skbv- 

ANT— Actions— Evidence. 

In an action to reeover from a minlng company for the death of a miner, 
who was liUIed by the falling of the roof of the entry in which he vvas 
worlîing, alleged not to bave been properiy supported, testimony of an 
experièneed mine timbernian as to the ordiuary practice in tlmbering in 
mines under similar conditions, as compared with what was doue at the 
place of the accident, was admissible in support of such allégation. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 270.*] 

In Error to the Circuit Court of the United States for the District 
of Utah. 

C. S. Varian, for plaintiflf in error, 

T. Marioneaux (O. W. Povvers, on the brief), for défendants in 
error. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

HOOK, Circuit Judge. The widowr and children of Willard Hutch- 
ings, deceased, recovered a judgment against the Ohio Copper Min- 
ing Company for damages sustained by his death, alleged to hâve been 
caused by its négligence. The company says the trial court erred in 
(1) refusing its request for a directed verdict; (2) admitting a dép- 
osition of Hutchings taken in his lifetime as in perpetuam rei mem- 
oriam ; and (3) admitting certain testimony of two witnesses. 

There was substantial évidence of the following facts : The deceas- 
ed was in the service qt the company, which was engaged in mining 
in Bingham Canyon, Utah. The accident which resulted in his death 
occurred near the end or face of a drift at the 300-foot level. Owing 
to the unstable and treacherous character of the formation in that part 
of the mine, it was necessary, and it was the custom of the company, to 
follow up closely the extension of the drift with wooden f rames or 
sets made of stout timbers or stulls and covered with slabs or lagging. 
Thé frames were about six feet in height and width, and a succession 
of them, when covered, tnade an entry along which the employés could 
.move in the performance of their duties and be protected from rock 
and earth falling from above. The duty to construct thèse frames had 

•For other cases aee same topic & 9 numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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been intrusted by the Company to employés called "timbermen." The 
miners, of whom the deceased was one, besides pursuing their ordi- 
nary duties in driving forward the face of the drift, also prepared the 
floor for the sills of the frames above referred to. While engaged in 
this latter work they were necessarily outside of the protection of the 
covered passage ; and it was the duty and custom of the company, 
through its timbermen, to protect the miners while so engaged by plac- 
ing headboards against the dangerous places above and by bracing 
them with stulls. The roof or hanging wall of the drift, from which 
the danger proceeded, ran at an angle of about 45 degrees to the plane 
of the floor. The deceased was on the night shift. While he was at 
work preparing the floor for the sills of a frame near the face of the 
drift, several tons of rock fell from the hanging wall and inflicted in- 
juries which finally caused his death. 

The night before this accident somé rock had fallen and scared the 
men out, and this had been reported to a foreman charged with the du- 
ty of directing and superintending the timbering in the mine, and who 
was a vice principal, not a fellow servant, of the miners. On the night 
of the accident the deceased told the foreman he did not want to go 
in there ; but the foreman said he had had it fixed up, and it was ail 
right and safe enough. Relying upon this assurance, the deceased 
went to work, with the resuit mentioned. There was testimony that, 
instead of bracing headboards against the dangerous place on the 
hanging wall with stout stulls or timbers, a single headboard was used 
and the bracing was done by a single slab, clearly insufiîcient for the 
purpose. There was a conflict of évidence upon this subject, but we 
think there was proof tending to support the claim of the plaintifïs 
so substantial that the trial court would not hâve been justified in di- 
recting a verdict for the company. The spécifie négligence upon whjch 
recovery was had was that of the foreman in making the représenta- 
tion to induce the deceased to go to work. 

It is also urged that the évidence disclosed an assumption of the 
risk by the deceased. We do not think so. The place was dark, save 
as it was illumined by an ordinary candie, which it was the custom of 
the miner to place on a ledge or niche in the wall of the drift. The 
bracing that had been done was above him, and was doubtless indis- 
tinct. Had he observed it in the gloom, it is questionable he could bave 
told without particular inspection whether headboards had been prop- 
erly placed, and, if so, whether braced by stuU of slab. He knew that, 
unprotected, the place was dangerous; but he also knew that men 
in another branch of the service were specially charged with the du- 
ty of safeguarding it, and he was entitled to rely upon the représenta- 
tion of performance of that duty made by a superior who spoke for 
his employer, unless its untruthfulness was manifest. It was not in- 
cumbent on the deceased to make eflfort or take care to discover wheth- 
er the assurance of safe condition given him was true, and we are un- 
able to say that the insufficiency of the précautions adopted were so 
patent as to be readily observable by him. In such a situation there is 
no assumption of the risk. Kirkpatrick v. Railroad, 159 Fed. 855, 87 
C. C. A. 35 ; M., K. & T. Ry. Co. v. Wilhoit, 160 Fed. 440, 87 C. C. 
A. 401 ; Chicago, M. & St. P. Ry. Co. v. Donovan, 160 Fed. 826, G7 
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ce. A. COO; Chicago Great Western Ry. Co. v. McDonough, 161 
Fed. 657, 88 C. C. A. 517; Fédéral Lead Co. v. Swyers, 161 Fed. 687, 
88 C. C. A. 517; Western Inv. Co. v. McFarland (C. C. A.) 166 Fed. 
76 ; United States Smelting Co. v. Parry (C. C. A.) 166 Fed. 407. 

While Hutchings was in a hospital, not expected to live, hls déposi- 
tion was taken in a proceeding instituted by his wife on behalf of her- 
self andtheir minor children under a Utah statute providing for the 
perpétuation of testimony. After his death the widow and children 
ibrought their action in a state court, whence it was removed to the 
Circuit Court on the application of the company. The déposition, which 
contained material testimony bearing on the vital issues of the case, 
was read at the trial over the objection of the company. It is contend- 
ed (a) that the state statute did not authorize the perpétuation of 
testimony for use in such an action; (b) that the déposition was not 
taken in perpetuam rei memoriam within the meaning of the féd- 
éral statute (section 867, Rev. St. [U. S. Comp. St. 1901, p. 664]), 
authorizing the use in the courts of the United States of testimony so 
taken; and (c) that the plaintifïs did not at the time it was taken 
hâve a présent interest in. an existing subject of litigation. The Utah 
statute (Rev. St. 1898, c. 56) provides as follows: 

"Sec. 3466^ ïhe testimony of a witness may be taken and perpetuated as 
provldeçl in this chapter. 

"Sec, 3467. Tlie applicant must prodiiee to a district .judge a pétition verifled 
by liis oath stating: (1) That the applicant expects to be a party to an action 
in a court In thi^ state, and in sucli case tlie nanies of the persons whom he 
dxpects will be adverse parties ; or (2) that the proof of some fact Is necessary 
to perfeçt tlie title to the proporty in which he is interested, or to establish 
inarriagè, descent, heirship, or any other matter which it may hereafter be- 
coiiie rpaterial- to establish, though no suit may at the tirpe be auticipated, or 
if ailtièlpatèd he may not know the parties to such suit; and (3) the name of 
the Witness to be examlned, his place of résidence and a gênerai outline of the 
facts expec-ted to be proved." 

Then follow in the same ând succeeding sections detailed provisions 
relating to procédure, notice, etc., ail of which were complied with. 
Côunsel representing the company cross-examined the witness. 

It is contended that the state statute should be construed as authoriz- 
ing the perpétuation of testimony only in cases specifically described 
in the second paragraph of section 3467 — that is to say, cases involving 
the title to property or the fact of marriage, descent, or heirship, etc. — 
and that the broader lan^uage of the first paragraph should be accord- 
mgly limited. In other words, the contention is that the statute does 
nothing more than to provide a short and speedy substitute for the 
ancient practice in courts pf chancery, which was, generally speaking, 
confined to the subjects mentioned, and did not embrace personal in- 
juries as the basis of an auticipated action at law. But to reach this 
construction counsel would hâve us read as "and" the disjunctive "or" 
which co-ordinates the first two paragraphs of the section. Commonly 
the word "or" marks the alternative, and, though it has other mean- 
ings, and may be read "and" where the context seems to require it, we 
think it manifest that the législative intent was to prescribe two sep- 
arate and distinct classes of cases, in either of which testimony might 
be perpetuated, first, for use in any action in a court in the state to 
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which the applicant expects to be a party and when he can name the 
persons he expects will be bis adversaries ; and, second, to prove some 
fact relating to title or to establish marriage, descent, etc., though no 
suit be anticipated, or, if anticipated, bis adversaries are unknown. 
The use of "and" to connect the third paragraph of the section with 
those preceding indicates that the common function of the word "or" 
between the first two was intentionally employed. In other words, 
the statute seems plain that a person desiring to perpetuate the testi- 
mony of a witness may do so if his case is within either of the first two 
paragraphs, but in any event he must comply with the third. That 
the Utah statute as so construed is an innovation will not justify us in 
ignoring its clear terms. Indeed, we perceive no reason why a state 
may not authorize the perpétuation of testimony for use in cases like 
that at bar, particularly when, as hère, proper safeguards are pre- 
scribed to prevent abuse and protect the rights of those to be affected. 
Nor is there anything in the fédéral statute (Rev. St. § 867) restrict- 
ing the use of testimony so taken to the limited class of cases em- 
braced in the ancient practice. It proviides : 

"Any court of the United States may, in its discrétion, admit in évidence 
in any cause hefore it any déposition talien in perpetuivni rel menioriam, whicli 
would l)€ so admissible in a court of tlie state wherein such cause is peuding, 
according to the laws thereof." 

The phrase "in perpetuam rei memoriam" is descriptive of the gen- 
'eral character of the dépositions intended, and was not designed to pre- 
scribe the particular cases in which they might be taken or the partic- 
ular procédure to be followed. That was left to the laws of the states, 
subject as to their admission in évidence when so taken, to the discré- 
tion of the court of the United States to be exercised in the interest of 
justice. 

It is also urged that, as plaintiffs' cause of action did not arise until 
the death of Hutchings, they had not, when his testimony was taken, 
such a présent, vested interest in a subject-matter of litigation as au- 
thorized the proceeding. Hère again are invoked the old rules that 
obtained in the chancery practice. Doubtless a court of the state would 
décline to make an order for taking testimony in perpetuam in a case 
of this character unless the applicant showed a substantial expectancy 
of an action and interest therein. Moreover, the interest of the moving 
party and the circumstances and procédure must be such as to appeal 
to the discrétion of the court of the United States where the testimony 
is ofifered as proof. Hère every élément of a complète right of action 
in the widow and children existed, save Hutchings' death, and that 
was imminent. There was a potential right of action, which we think 
was sufhcient under the statute. 

A witness of 18 years' expérience in mining, 13 or 14 of which was 
as a timberman, testified to what was customarily or usually done in 
mines to support treacherous and unstable ground and to protect the 
miners therefrom, and then he was allowed to compare the ordinary 
practice with what he observed at the point of the accident. This was 
admissible. What was ordinarily done in other mines with référence 
to like conditions, while not the measure of reasonable care, is com- 
pétent évidence thereof. Another witness of 12 years' expérience as 
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a tirtibéfmân in mines, who was at the place of accident shortly after 
jt ilappened, and who knew the character of the formation of the hang- 
ing wall, was allowed to testify that it was practicable to hâve support- 
ed it with headboard and stull. This also was admissible. 
The judgment is affirmed. 



WESTERN REAL ESTATE TRUSTEES et al. r. HUGHES.t 

(Circuit Court of Appeals, Eightli Circuit. August 18, 1909.) 

No. 2,814. 

1. Négligence (§ 122*) — Contbibutobt Négligence— Pleading and PEOor 

IN Fedeeal Coukis. 

In the fédéral courts, in actions grounded upon négligence, tlie plaln- 
tiff Is entitled to rest upon the presumptlon that he was without fault or 
négligence untll the contrary is in some way made to appear; and the 
burden of alleging and provlng the contrary rests upon the défendant. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 221 ; Dec. Dig. 
§ 122.*] 

2. Pleading (f 34*) — CoNSTEUCTioN— Implication. 

What is plalnly implied In a pleadlng is as much a part of it as what 
Is expressed. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. | 69; Dec. Dig. 
S 34.*] 

S.- Pleading (§ 404*) — ^Waiveb of Defects. 

Where a pleading contalns an allégation whlch is not a nulUty, but is 
subject to crlticism as being indeflnite and largely a conclusion of law, 
and the opposite party, without questioning Its sufflciency In a timely 
way, takes issue thereon and proceeds to trial, the defect is waived. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 1349 ; Dec. Dig 
§ 404.*] 

4. Masteb and Sebvant (f 305*)— Tobts oï Servant— Eesponsibilitt of 
Masteb. 

A master is responsible for the tortious acts of his servants, done In 
hls business and wlthin the scope of thelr employment, although he did 
not anthorize or know of the particuiar act, or even if he dlsapproved or 
forbade It. 

TEd. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1223, 
1224 ; Dec. Dig. § 305.*] 

6. Masteb and Servant (| 305*) — Scopb of Employment. 

Servants do not départ from the scope of thelr employment merely be- 
cause in executlng the work assigned to them they exceed or violate thelr 
Instructions in respect of Its détails or the manner of doiug it. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1223; 
Dec. Dig. § 305.*] 

6. Damages (§ 62*) — Duty of Injubed Party to Avoid ob Lessen— Effect of 
Failure. 

While one whose property Is endangered through the négligence of an- 
other Is required to exercise reasonable care to avold or lessen the threat> 
ened Injury, the conséquence which the law attaches to a négligent fail- 
ure so to lessen the injury is not the loss of ail right of recovery, but the 
élimination from Ihe recovery of such damages as could hâve beea avoid- 
ed by the exercise of reasonable care. 

[Ed. Note. — For other cases, see Damages, Cent Dig. 5 119; Dec. Dig. 
S 62.*] 

(Syllabus by the Court.) 

*For other cases see same topic & § nvmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Rebearlng denled October 16, 190S. 
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In Error to the Circuit Court of the United States for the District 
of Nebraska. 

See, also, 153 Fed. 560. 82 C. C. A. 514. 

William Baird (Edgar A. Baird and Claire J. Baird, on the brief), 
for plaintiffs in error. 

Irving F. Baxter (Richard S. Hall and John F. Stout, on the brief), 
for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges. 

VAN DEVANTER, Circuit Judge. This case arose out of the 
falling of a party wall in Omaha, whereby the buildings of which it 
was a part were carried down and much damage was done to the stock 
of groceries and store fixtures of the plaintifï below, who was occupy- 
ing one of the buildings under a lease from Andrew J. Hanscom, its 
owner. The other building was owned by the défendants below. The 
party wall consisted of a stone foundation, or cellar wall, seven feet 
high and a brick superstructure extending upward four stories. The 
plaintifï sought to recover from the défendants the amount of his loss, 
and in his pétition alleged that "the défendants, through their agents 
and employés, were engaged in making certain extensive altérations 
in their said building, among other things in particular, in loweritig 
the main floor; * * * that •* * * the work of making said al- 
térations * * * was being done * * * in a grossly négligent and 
careless manner, in that the défendants, by their agents and servants, 
did eut away and remove large portions of the stone foundation 

* * * without properly and adequately supporting the superstruc- 
ture, * * * and did thereby so weaken said stone foundation and 
undermine and weaken the said brick superstructure as to cause the 
coUapse of" the latter; that "said altérations and everything done in 
connection therewith were made and was done in a négligent manner," 
and that "the collapse of the said party wall, so as aforesaid caused and 
brought about by and through the négligence of the défendants and 
of their agents and employés, caused the collapse and fall of the 

* * * building * * * occupied by plaintiff." In their answer 
the défendants denied the négligence so charged against them, and al- 
leged that the plaintiff negligently had contributed to the falling of the 
party wall (a) by permitting waste water from a large refrigerator 
in the building occupied by him to overflow against and into the party 
wall, whereby its stone foundation was weakened; (b) by storing in 
such building, near the party wall and above the part of the founda- 
tion which was so weakened, a large amount of merchandise, the 
weight of which was excessive considering the condition of the founda- 
tion; and (c) by failing to remove such merchandise or any part 
thereof on the evening preceding the falling of the party wall, after 
discovering the weakened condition of the foundation. In his reply 
the plaintiff denied the négligence so charged against him, and a trial 
of the issues resulted in a verdict and judgment in his favor, which the 
défendants now seek to avoid. A prior trial had resulted in a like 
verdict and judgment; but the judgment was reversed (82 C. C. A. 
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514, 153 Fed. 560) because of an erroneous ruiing on a question which 
was resolved favorably to the défendants at the second trial. 

To a proper appréciation of the questions now presented for dé- 
cision, it is neeessary that tlie case made by the évidence be stated 
briefly. In the construction of the party walI the sides of its stone 
foundation vi;ere carried up separately, the center was filled in with 
small stone and mortar, and the whole was bonded at the top by wider 
stone. Tlie upper or brick portion was narrower than the foundation, 
leaving a wide shoulder on the défendants' side and a lesser shoulder 
on the other. Originally the joists of the main floor in the défend- 
ants' building were rested at one end upon the wide shoulder; but 
later the floor was raised and the shoulder was carried up correspond- 
ingly, so that the joists still could be rested thereon. On the occasion 
in question the défendants, through servants employed for the purpose, 
were engaged in lowering the floor, and at some time in the course 
of the work a part of the foundation of the party wall split or sep- 
arated in the direction of its length, the défendants' side bulged out 
perceptibly, and bricks in considérable numbers fell from the base of 
the upper wall. Thereupon those to whom the work of lowering the 
floor had been committed removed a part of the défendants' side of the 
foundation, and placed a jack screw and header under that part of the 
upper wall from which the bricks had fallen, and also placed a like 
support under the main floor on the plaintiff's side; their immédiate 
purpose being to prevent more bricks from falling and to take some 
of the weight off the foundation. Things were left in that condition 
overnight, and the next morning, after the défendants' servants re- 
sumed work, the party wall fell and carried down the two buildings. 

At what time the foundation began to split and to bulge, what 
caused it to do so, and whether reasonably appropriate and adéquate 
précautions were taken to support the upper wall, are matters in re- 
spect of which the évidence was conflicting. That for the plaintiiï 
tended substantially to show that when the floor was lowered, so that 
the joists touched the original shoulder, the défendants' servants de- 
clared that the floor would hâve to corne down about four inches more, 
and proceeded to, and did, pry off a substantial part of the shoulder, 
including several of the bond stones, which extended well under the 
upper wall ; that this materially weakened the foundation, ànd under- 
mined and weakened the upper wall, and shortly thereafter the founda- 
tion began to split and to bulge at that place, and bricks in considérable 
numbers began to fall from the upper wall; that the précautions then 
taken to support the wall were not reasonably appropriate or adé- 
quate; that other designated précautions usually were taken in like 
circumstanCes, and should hâve been taken in this instance; and that 
the overflow of waste water from the plïiintifî's refrigerator had not 
been, such as to weaken the foundation. But the défendants' évidence 
was otherwise, and tended especially to show that there was no in- 
tention or attempt to lower the floor beyond its original position; 
that thjâ splitting and bulging of the foundation and the falling of the 
bricks occurred while the floor was being lowered so that the joists 
would rest upon the original shoulder; that no part of the foundation 
was pried out or removed until after it hàd split and bulged and bricks 
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f rom the upper wall had f allen in considérable numbers ; that no more 
of the foundation was then removed than was requisite in placing a 
necessary support under the upper wall ; and that the défendants' 
servants exercised reasonable care in ail that was done by them. There 
was no évidence that the weight of the plaintiff's merchandise was ex- 
cessive, considering the conditions prior to the splitting and bulging 
of the foundation and the falling of the bricks, and, while it was 
shown that after the wall was thus weakened the plaintiiï made no ef- 
fort to remove the merchandise or any part of it, there was no conclu- 
sive showing that in the particular circumstances he was négligent in 
that regard. 

The défendants objected to the admission of the testimony that 
their servants pried out a part of the stone foundation, including sev- 
eral of the bond stones, so that the fîoor could be lowered beyond its 
original position; the grounds of the objection being, fîrst, that the 
pétition did not allège that the plaintiff was without f ault or négli- 
gence in the premises, , and, second, that it did not allège that the 
défendants' servants were then acting within the scope of their em- 
ployment. The objection was overruled, and properly so. By the 
uniform course of décision in the fédéral courts the plaintiiï was en- 
titled to rest upon the presumption that he was without fault or négli- 
gence until the contrary in some way was made to appear, and the 
burden of alleging and proving the contrary restèd upon the défend- 
ants. Texas & Pacific Ry. Co. v. Volk, 151 U. S. 73, 14 Sup. Ct. 239, 
38 L. Ed. 78; Chicago G. W. Ry. Co. v, Price, 38 C. C. A. 239, 346, 
97 Fed. 423, 430. And while it was incumbent upon the plaintifï to 
show that the défendants' servants were acting within the scope of 
their employment, in so far as his right of recovery was rested upon 
their acts, it does not admit of doubt that in his pétition he met this 
requirement sufficiently to render the testimony in question admis- 
sible. As has been seen, he there alleged, not only that "the défend- 
ants, througli their agents and employés," were engaged in "lower- 
ing the main floor," but also'that the work was being done in a grossly 
négligent and careless manner, in that "the défendants, by their agents 
and servants, did eut away and remove" a substantial part of the stone 
foundation, etc. In this there was a plain implication that the agents 
and servants were acting within the scope of their employment, be- 
cause, if they were not, it was not true that the défendants, by them, 
did the acts described. What is plainly implied in a pleading is as 
much a part of it as what is expressed. United States v. Babbit, 1 
Black, 55, 61, 17 L. Ed. 94; Cornett v. Williams, 20 Wall. 226, 250, 
22 E. Ed. 254 ; Brewster v. Eanyon Zinc Co., 72 C. C. A. 213, 224, 
140 Fed. 801, 812. 

The défendants also objected to the admission of the testimony that 
the précautions taken to support the wall were not reasonably ap- 
propriate and adéquate, and that other designated précautions usually 
were taken in like circumstances and should hâve been taken in this 
instance; the ground of the objection being that the pétition did not 
tender any issue of fact to which such testimony was applicable. But 
the pétition did allège that a substantial part of the foundation negli- 
gently and carelessly was eut away and removed "without properly 
^ 172 F.— 14 
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and adequately supporting" the upper wall, and that thîs caused the 
wall to fall; and the défendants, wïthout questioning the sufficiency 
of the allégation in point of substance or form, took issue thereon 
and went to trial. Doubtless it was subject to criticism as being in- 
deiinite and largely a conclusion of law ; but it was not a nullity, and 
the défendants, by failing to take advantage of the defect in a timely 
way, waived the right to do so. Atkins v. Gladwish, 27 Neb. 841, 
847, 44 N. W. 37; Omaha, etc., Co. v. Wright, 49 Neb. 456, 68 N. 
W. 618; Fremont, etc., Co. v. Hariin, 50 Neb, 698, 70 N. W. 263, 36 
Iv. R. A. 417, 61 Am. St. Rep. 578. Plainly the testimony was ap- 
plicable to the issue so tendered and joined. 

A motion for a directed verdict in favor of the défendants was 
denied, and it is now urged that this was error/ because there was no 
substantial évidence of négligence on the part of the défendants, and 
because the évidence of négligence on the part of the plaintif? was 
conclusive. Of this it might suffice to say that the évidence as set forth 
in the record has been carefully read and considered, with the resuit 
that it has been found that neither branch of the contention is tenable. 
But in déférence to the earnestness with which it is urged that the de- 
fendants' purpose was to lower the floor only to its original position, 
that their servants exceeded or violated their instructions if they at- 
tempted to lower it beyond that point, and that for such an act the 
défendants were not responsible, it may be well to add that, by the 
uni form course of décision in this jurisdiction, a master is responsible 
for the tortibus acts of his servants, done in his business and within 
the scope pf their employmerit, although he did not authorize or know 
of the particular act, or even if he disapproved or forbade it. Phila- 
delphia & Reading R. Co. v. Derby, 14 How. 468, 486, 14 L. Ed. 502 ; 
Railroad Co. v. Hanning, 15 Wall. 649, 657, 31 h. Ed. 220; Steam- 
boat Co. V. Broclcett, 121 U. S. 637, 645, 7 Sup. Ct. 1039, 30 L. Ed. 
1049; Singer Manufacturing Co. v. Rahn, 132 U. S. 518, 523, 10 
Sup. Ct. 175, 33 L. Ed. 440; Bowen v. Illinois Central R. Co., 69 C. 
C, A. 444, 451, 136 Fed. 306, 313, 70 E. R. A. 915; Standard Oil Co. 
V. Parkinson, 83 C. C. A. 29, 152 Fed. 681. True, when his servants 
step aside f rom his business or départ from the scope of their employ- 
ment, for however short a time, the relation of master and servant is 
suspended, and the reSulting respônsibility ceases (Chicago, etc., Co. 
v. Bryant, 13 C. C. A. 249, 65 Fed. 969; Bowen v. Illinois Central R. 
Co., supra; St. Louis, etc., Co. v. Harvey, 75 C. C. A. 536, 144 Fed. 
806) ; but servants do not départ from the scope of their employment 
within the meaning of this rule merely because, in executing the work 
assigned to them, they exceed or violate their instructions in respect 
of its deta;ils or the manner of doing it (Philadelphia & Reading Rail- 
road Co. V. Derby, supra), which is at most what was done in the prés- 
ent case. 

The court refused to incorporate in its charge to the jury an in- 
struction to the effect that, although the lowering of the floor was 
intrusted by the défendants to their servants, still, if the latter attempt- 
ed to lower it beyond its original position, and in so doing exceeded or 
violated their instructions, the former were not responsible for any 
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act done in that attempt ; but, as the proposed instruction was in con- 
travention of the rules of law just stated, it was properly rejected. 

The court also rejected an instruction to the effect tliat, if the floor 
in its elevated position was furnishing latéral support to the party 
wall. and if the lowering of the floor withdrew that support, and either 
caused or contributed to the falling of the wall, that alone did not 
make the défendants liable. In this there was no error. The plaintiff 
was not seeking to ground his asserted right of recovery upon any 
withdrawal of latéral support, and the court unequivocally told the 
jury that the défendants were not liable unless the work of lowering 
the floor was negligently done, as charged in the pétition. To read the 
record carefuUy is to appreciate that the jury found that that work 
was negligently done as charged. 

Error is assigned upon the withdrawal from the jury of the charge 
in the answer tïiat the plaintiff negligently had contributed to the fall- 
ing of the wall by overloading the building occupied by him ; that is, 
by storing therein a large amount of merchandise, which was excessive 
in weight, considering the condition of the foundation. Upon looking 
at the answer it is manifest that this charge referred to the condition 
of the foundation prior to the défendants' opérations — that is, before 
it began to split and to bulge; and upon looking at the évidence it 
also is manifest that there was no proof of such an overloading or ex- 
cessive storing. The ruling, therefore, was right. Whether or not 
there was any substantial évidence that the plaintiff negligently con- 
tributed to the falling of the wall by failing to remove his merchan- 
dise, or some part of it, upon discovering, after the défendants' op- 
érations were well advanced, that the foundation was then in a weak- 
ened condition, was a différent question, and was not affected by 
the ruling. 

Quite apart from any négligent contribution by the plaintiff to 
the falling of the wall, and after correctly stating that one whose prop- 
erty is endangered through the négligence of another is required to^ 
exercise reasonable care to avoid or lessen the threatened injury, and 
can then charge the delinquent with the labor and expense properly 
incident thereto, the court instructed the jury that if the plaintiff by the 
exercise of reasonable care could hâve removed ail or a part of his 
property from the building after discovering that the wall was in dan- 
ger of falling, and he failed so to do, he could recover only such of the 
damages sustained as would not hâve been'avoided by so doing. But 
the défendants insisted then, and still insist, that if the plaintiff negli- 
gently failed to lessen his damages he was without any right of re- 
covery; that is, if he was négligent in failing to remove a part of his 
property from the building he could not recover at ail, although he 
reasonably could not hâve avoided the injury to the remainder of his 
property. The law is not so unreasonable. On the contrary, as was 
indicated in the instruction given, the conséquence which it attaches 
to a négligent failure to lessen damages is not the loss of ail right of 
recovery, but the élimination from the recovery of such damages as 
could hâve been avoided by the injUred party by the exercise of rea- 
sonable care. Warren v. Stoddart, 105 U. S. 224, 229, 26 L. Ed. 1117 ; 
Douglass V. Stephens, 18 Mo. 362 ; Kansas Pac. Ry. v. Mihlman, 17 
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Kan. 224, 234; 1 Sutherland on Damages (3d Ed.) § 88; 13 Cyc. 
71 et seq. 

The several points advanced to obtain a reversai hâve now been 
considered, and, as none has been found to be well taken, the judg- 
ment is affirmed. 



MINOT et al. v. SNAVELT.f 

(Circuit Court of Appeals, Eighth Circuit. July 19, 1000.) 

No. 3,022. 

Masteb and Sebvant (§ 330*) — Injuries to Thied Pebsons— Action Against 
Mastbh— Issues— INCOMPETENCY of Servant. 

In an action against a master to recover for an injury to a thlrd per- 
Bon through the alleged négligence of a servant In the line of his employ- 
aient, the llability of défendant dépends wholly upon the question wheth- 
er the injury was caused by such négligence without eontributory nég- 
ligence. The question of the gênerai competency or ineompetency of the 
servant is immaterial in such case, and the réception of évidence on such 
an issue, tendered by plaintiff, and its submission to the jury, constitute 
error prejudicial to the défendant. 

[Ed. Note. — For other cases, seee Master and Servant, Cent Dlg. f 
1271; Dec. Dig. | 330.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Lathrop, Morrow, Fox & Moore, R. J. Ingraham, and Cyrus Crâne, 
for plaintiffs in error. 
Fyke & Snider and James H. Richardson, for défendant in error. 

Before VAN DEVANTER, Circuit Judge, and CAREAND. Dis- 
trict Judge. 

CARLAND, District Judge. Elizabeth R. Snavely sued Minot and 
Adams, as trustées, to recover damages for the négligent killing of 
her husband on March 2, 1908, while passing from a passenger ele- 
vator operated in the American Bank Building, Kansas City, Mo. She 
recovered a verdict of $5,000. The pétition specified two grounds of 
négligence: (1) Négligent and careless opération and handling of 
the elevator by the person in charge thereof at the time Snavely re- 
ceived the injury which resulted in his death. (2) That the agent or 
servant in charge of said elevator was wholly unfit by reason of his 
youth and inexpérience to handle the elevator with safety, which facts 
défendants well knew or by the exercise of ordinary care might hâve 
known. The parties to the action in this opinion will be called plain- 
tifï and défendants respectively, as they appeared in the trial court. 
At the trial, for the purpose of sustaining the charge of négligence in 
the above spécification numbered two, counsel for plaintiff, over ob- 
jection, introduced the following testimony. 

Witness A. J. Read, speaking of what he observed a day or two 
before the accident: 

"Q. State what you saw, Mr. Read? A. The operator would endeavor to 
stop the elevator at a certain floor; and, instead of the floor of the elevator 

*For otber ca.se> see saine toplc & § numbsr ia Dec, & Am. Dlgs. 1907 to date, tb Rep'r Indexes 
t Rehearing denled August 9, 1909. 
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stopping on an eveu basis with tlic particular floor, it would go up probably 
from six inclies to a foot, or woukl stop below that floor, and tlieu the elevii- 
tor would start, and it would start with sucli a jerk that It almost tUrew a 
person down. It almost threw me down. 

"Q. What, if anything, did you notice with référence to his manipulation 
of the lever? A. His hand seemed to be pulling the lever bacii and forward 
ail the time. 

"Q. Do you know whether or not this young man was a regular elevator 
operator in that building? A. He was not. 

"Q. You were acquainted with the other elevator operators — were you? A. I 
was. 

"Q. Did you observe any différence between his management of the elevator 
and the management by the other operators? A. ïes, sir." 

Witness G. W. Duvall : 

"A. I had known this young boy for some time before this accident, and I 
had talked with him about béing careful. He was nervous, and seemed to 
bave trouble in stopping the cars on a level with the floor. He would often 
stop the car above the floor, and often below. He was quite nervous — botli 
before the accident and afterwards." 

Snavely, the deceased, was not a servant of the défendants, and 
hence was not a fellow servant of CorHss, the person operating the 
elevator. Counsel for défendants requested the court to charge the 
jury as fdllows : 

"The court charges the jury that the charge in plaintifC's pétition that the 
said défendants were négligent in employing an attendant who, on account of 
his youth, inexpérience, and incompetency, was unfit to bave charge of said 
elevator car in question Is withdrawn from your considération, and in arrlv- 
ing at your verdict you must disregard said charge of négligence in that re- 
spect" 

At common law a master is not Hable for injuries personally suf- 
fered by his servant through the ordinary risks of the business, in- 
cluding the négligence of a fellow servant, acting as such, while en- 
gaged in the same common employment, unless the master is charge- 
able with négligence in the sélection of the servant in fault, or in 
retaining him after actual or constructive notice of his incompetency. 
The exception above mentioned to the nonliability of the master to his 
servant for the négligent acts of a fellow servant never had any exist- 
ence as a substantive ground of liability except in favor of the servant. 
It is a part of the fellow-servant rule, and is inapplicable to any ac- 
tions, except those brought by the servant against the master for inju- 
ries received by reason of the négligence of a fellow servant. 

The master is liable to third persons for the damage caused by the 
wrongful or négligent acts of his servant in the course of his em- 
ployment as such, and he is liable irrespective of the care used in 
the sélection of that servant or of notice of his incompetency. It 
necessarily follows that the spécification of négligence numbered 2, 
above mentioned, had no place in the pétition, the évidence, or the 
charge of the court. Notwithstanding, however, évidence was ad- 
mitted tending to show gênerai incompetency of the person in charge 
of the elevator, and the jury were told by the court in its charge that it 
was the duty of défendants to employ a reasonably safe, prudent per- 
son, in the handling of the elevator. The liability of the défendants in 
Ihe case at bar depended wholly upon the fact as to whether the per- 
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son operating the elevator was guilty of négligence at tlie time Snavely 
was passing from the elevator, which was the proximate cause of his 
death, except, of course, as this liability might be afïected by the con- 
tributory négligence of Snavely himself. As the défendants could not 
relieve themselves from liability for the négligence of the operator of 
the elevator by showing that they exercised proper care in his sélec- 
tion or had no notice actual or constructive of his incompetency, 
so it was incompétent for plaintiff to attempt to fix a liability upon 
the défendants by showing want of care in the sélection of the op- 
erator of the elevator or .actual or constructive notice of his gênerai 
incompetency. We are of the opinion that the admission of the tes- 
timony herein quoted taken in connection with the charge of the court 
in relation thereto was necessarily very prejudicial to the défendants. 
We are unable to say upon which spécification of négligence the 
jury found for the plaintifï, but, if their verdict was based upon the 
négligence of the operator at the time of the accident, the évidence 
of his gênerai incompetency may hâve determined the case against 
the défendants. 

We are invited by error properly assigned, upon the déniai of a 
motion made to the trial court, to review the whole évidence for 
the purpose of determining whether there is any substantial évidence 
in the record to support the verdict. But, as a new trial must be or- 
dered in any event, we prefer, for reasons which need not be men- 
tioned at this time to leave the question of the sufficiency of the évi- 
dence as a whole undetermined. 

For error in refusing to instruct the jury as requested in the in- 
struction before quoted the judgment of the trial court is reversed, 
and a new trial is ordered. 



NORTH AMERICAN RY. COXSÏ. CO. v. CINCINNATI TRACTION CO. 

(Circuit Court of Appeals. Seventli Circuit. April 13, 1909.) 

No. 1.483. 

1. INDEMNITY (§ 9*) CONSTRUCTION OF CONTBACTS— SCOPE AND EXTENT OF LIA- 
BILITY. 

Coiitracts of Indemnity, such as tliose given by a contracter for work 
doue In pulillc streets, are usnally Inteiided to provide against loss or 
liability of one party tlirou^îh the opérations of the other, or caused by 
pl'ysical conditions which are under the eontrol of the other, and over 
which the indenmifled has no coutrol, and are not ordinariîy to be con- 
strued as covering liability for injuries or accidents the proximate cause 
of which is the négligence of the party indemuified. 

[Ed. Note. — Foi- other cases, see Indemnity, Cent. Dig. § 16; Dec. Dig. 
S 9.*] 

2. Indemnity (§ 9*) — Construction of Contrac'i>— Scope of Liability. 

A contract for the rehabilitation of the tracks of a street railroad Com- 
pany, the work to be done wlthout luterfering with the opération of ita 
cars, provided that the contraetor should indemnify the eompany against 
ail suits lirought against It on account of claims for damages done or 
caused in the course of construction of the work, "or in conséquence tliere- 
of," ineluding injury to i-)ersons, land, or buildings. At a place where 
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NORTH AMERICAN ET.. CON8T. CO. V. CINCINNATI TRACTION CO. 215 

the Company switched Its east-bouncl cars onto the west-lx)und track to 
pass around a long excavation, 14 Inehes In depth, niade by the cou- 
traetor for replaciug the east-bound track, a car was stopped in the night 
between street crossings, and a passenger alighting on the ri!,'ht-liand 
side fell Into the excavation and reeeived injuries for which she recov- 
ered a .ludgment against the conipany. Held, that the injury was uot 
one reeeived "in consefjuence" of the contractor's work. but was proximate- 
ly due to the négligence of the eonipany's employés operating the car, who 
with knowledge of the excavation permltted the passenger to alight on 
that side of the car at an unusual place, and that the company could not 
recover over on its indemnity contract. 

[Ed. Note. — For other cases, see Indemnitv, Cent. Dig. § 16; Dec. Dig. 
§ 9.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

The writ of eiTor is to reverse a judgment fouuded upon a direeted verdict 
in favor of the défendant in error, a traction company, against plaintiff in 
error, a construction company, for the sum of six thousaiid seven hundred 
dollars — the direction being given at the conclusion of ail the évidence. 

The action was by the traction conipany against the construction conipany, 
upon a contract under which the construction conipany was to rehal-.ilitate the 
tracks of the traction company. And the partic-ular provisions of the contract 
relied upon as the basis of the action, were the following: 

"The said contractor will be required to take at his own expense ail pré- 
cautions against accidents such as maintaining lights, barricades, etc., as are 
required by laws and building régulations of Cincinnati or the orders of the 
said englneer which may be issued from time to time or by reasonable pru- 
dence and shall be responsible for ail damages resulting from omission in this 
regard." 

"The said contractor further agrées to protect, indemnify and save harmless 
the said company from ail suits and actions which may be brought against the 
said Company and from and against ail claims of any kind for damages done 
or caused in the course of construction of the work provîded for by this con- 
tract, or in conséquence thereof, in any manner, includlng ail damages and in- 
jury to persons, to land or buildings, ail Injuries to animais or vehicles or to 
any property whatever." 

"Street Traffic, Guards and I-ights. 

"The said Contractor must provide plank sidewalks or bridges, properly 
fastened, having railing on each side, and In ail respects to conform to ail 
City régulations for keeplng the streets open for travel and traffic. 

"AU construction hcrein provided for must be carefully guarded by ropes 
or tlniber barricades, and must be lighted at night by a sufficient number of 
red lights. 

"Ail material along the sidewalk or roadway must be guarded and lighted 
as above provided." 

The action hère is an action over, growlng out of an action brought by one 
Mary F. Whitteker in the Superior Court of Cincinnati, Ohio, against the trac- 
tion company, wherein she obtained a judgment for six thousand dollars on ac- 
count of injuries reeeived by her in alighting from one of the traction com- 
pany's cars — the construction company having had due notice of such action 
and having been requested to participate in its défense. 

The principal fac"ts upon which the Cincinnati Judgment was founded are 
agreed upon as follows: The work of rehabilitating the traction company's 
•tracks — a work that was to go on wlthout interrupting the traction company's 
opération of cars — left in Madison Road in Cincinnati at the time and place 
where the accident occurred, where the eastbound track was being replaced, 
an excavation about one thousand feet in length, eleven and one-half feet wide, 
and fourteen inehes deep, which excavation was at the time and place named, 
-shunted by the eastbound car being switched to the westbound rails at the 

«For other cases see satne toplc & { numbee In Dec & Am. Digs. 1907 to date, & Rep'r Indexe» 
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western eud of the excavation, and passlng along those rails to the eastern 
end of the excavation, being tli«re svi^itched bacli to tbie eastbound track. Tlie 
tiine when the accident occurred was half past ten at nlght ; the car was one 
of a type known as summer or open car, thirty feet long, with réversible seats 
runnlng transversely aeross the entii-e width of the car. A footboard ran along 
each side of the car a few inches below the floor. There was no guard-rail or 
other guard on either side of the car. Mary F. Whitteker was a passenger 
on the eastbonnd car — the car belng at the tlme in charge of a condnctor and 
motorman employed by the traction ■ company. She sat at the extrême south 
end of the seat, third frorn the front (the side of the car that when it stopped. 
was next to the excavation) and when the car was stopped in obédience to 
her signal, stepped to the running-board, and from there into the excavation, 
from which she received the injuries upou which her suit was brought. The 
traction company knew of the existence of the excavation, and its exact loca- 
tion, but no ropes or bars were put in place, on the side of the car next to the 
excavation, during the time that the same was being passed, to prevent pas- 
sengers from alighting on that side. 

AU thèse are facts agreed upon in stipulation between the parties. It was 
further agreed that the précise point at which the car stopped, was a "contro- 
verted question," but there was no controversy that the point at which the 
car stopped was outside any street crossing — the testlmony of some of the 
wltnesses being that the car stopped almost immediately after it had passed 
over Oleliiview Avenue, and of some, that it stopped some distance after it 
had passed that avenue ; ail the witness agreelng that Cleinview Avenue had 
been erossed before thé car stopped. 

ïhe excavation at the point where Mrs. Whitteker got olï, was marked by 
red llghts, but had no rope or railing around it. 

Edgar B. Tolman, for plaintif? in error. 
William E. Church, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above), de- 
livered the opinion. 

Contracts of indemnity such as the one hère sued upon, are usuall)' 
intended to provide against loss or hability of one party, through the 
opérations of the other, or caused by physical conditions that are un- 
der the control of the other — over which the party indemnified has 
no control, and the party indemnifying has control. Indeed, it would 
take clear language to show that a contract of indemnity was intend- 
ed to cover conditions or opérations under the control of the party 
indemnified, and not under the control of the indemnifying party. 
such, for instance, as accidents, the proximate cause of which is the 
négligence of the party indemnified. 

The provision of the contract under considération provides that the 
rehabilitation contractor agrées to indemnify the traction company 
against ail suits brought against it on account of claims for damages 
donc or caused in the course of construction of the work, "or in con- 
séquence thereof," including injury to persons, lands or buildings. 
The injury to Mrs. Whitteker was not caused in course of construc- 
tion of the work. It must therefore fall, if it falls at ail, within the 
clause "or in conséquence thereof," that is to say the injury must be 
in the Une of direct cause and effect of the work done, or the condi- 
tions created, by the indemnifying party. 

The facts before us do not disclose that such was the case. Proxi- 
mate cause is the wrongftil act that caused the injury, usually the first 
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wrongful act that starts the party injured on his way to the injury. 
That act, in this case, was the négligence of the traction company in 
allowing Mrs. Whitteker to get off on the wrong side of the car, the 
side next to the excavation. True, if the excavation had not been 
there, the négligence of the traction company might not hâve resulted 
in injury. But the excavation was not wrongfully there, and was not, 
as against the traction company, wrongfully left unmarked and un- 
lighted. The responsibility of the traction company for the injury in 
this case — the place where Mrs. Whitteker fell into the excavation be- 
ing away from any street crossing or other line of travel — is not dif- 
férent from what it would hâve been had the traction company pick- 
ed up Mrs. Whitteker on the sidewalk adjacent and carried her to the 
excavation where she fell in. In no view of this case can we see the 
proximate cause of the injury as other than the wrongful act of the 
traction company in depositing Mrs. W^hitteker where she was de- 
posited. 

Upon thèse facts, and with this view of the true intent and mean- 
ing of the contract of indemnity between the parties, there is in our 
judgment no cause made for liability, and the Circuit Court was in 
error in instructing the jury to bring in a verdict for the défendant in 
error. The judgment of the Circuit Court is reversed with instruc- 
tions to grant a new trial, and to proceed further in accordance with 
this opinion. 



WOMACK T. HICKS LOCOJIOTIVE & CAR WORKS. 

(Circuit Court of Appeals, Seventh Circuit. April 13, 1909.) 

Ko. 1,442. 

1. Masteb and Sebvant (§ 288*) — Masïer's IjIability for In,tuby to Serv- 

ant — AssuMPTioN or RiSK. 

l'ijiiiitiff was eiuploycd in the car mîinufacturing anil repalring worlvs 
of défendant, and was sent t)y a forenian with anotlior employé to put 
pin lifter.s on cars then standing on switch tracks in the yards, and while 
so at worlc was injured when the string of cars on whicli he was worlîing 
was nioved by a sv.-itch engine from tiie opposite end. It appeared that 
It wiis custoniary, when worlimen were worliing on cars on any of suoli 
tracks, to put up a signal ilag to wi\vn the engineer : but plaintifC liart 
not M'orlîed there before, and was not given a flag, nor instructed to us(> 
one. Ileld, that he could not be cliarged with havir.g assunied tlie risk 
as matter of law ; it behig the dnty of défendant to see that proper ac- 
tion was talien to nialce the place safe. 

[Kd. Note. — For other cases, see Slaster and Servant, Cent. Dig. § 1071 ; 
Dec. Dig. § 288.* 

Assmnption of risk incident to employraent, see note to Chesapeal^e & 
O. R. Co. v. Hennessey, 38 G. O. A. 314.] 

2. Mastbe and Servant (§ 289*) — Injury to Servant— Contbibutort Nég- 

ligence. 

PlaintifC In such case was not chargeable with eontributory négligence 
as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 1089; 
Dec. Dig. § 289.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Eastera 
Division of the Northern District of IlHnois. 
The facts are stated in the opinion. 

Lee D. Mathias, for plaintiff in error. 
Ralph M. Shaw, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

The action was for damages for injuries growing out of the alleged' 
neghgence of défendant in error in not giving to plaintiff in error, 
its employé, a safe place in which to work. At the conclusion of plain- 
tiff's évidence an instructed verdict for défendant was returned, upon 
which judgment was entered. To reverse this judgment the writ of 
error is prosecuted. 

The question presented is, whether there was évidence tending to 
show the plaintiff in error's right to recovery. Défendant in error 
is engaged in the business of manufacturing and repairing freight cars. 
Eor more than a year, and until two or three days before the injury, 
plaintiff in error was an employé in the locomotive company's shops. 
The plant is located at Chicago Heights, and covers a tract of ground 
about a quarter of a mile square, containing, besides the shops, six 
railroad tracks, ail of which diverge from one main track, used for 
the purpose of storing and repairing cars. The entrance to the track 
is through a gâte in tlie fence enclosing the grounds. 

On the day before the injury, plaintiff in error was taken by the 
assistant gênerai foreman of the shops, from the shops to the tracks 
outside, to certain cars standing on the tracks, and directed, commenc- 
ing on the west end of a string of flat cars on track No. 3, and pass- 
ing over, when they were finished, to another string of cars on track 
No. 2, to put in pin lifters on the end of each car. The work on the 
cars on track No. 3 having been finished, plaintiff in error, with a fel- 
low workman, passed immediately over, under the instruction received 
the day before from the assistant foreman to track No. 2, working 
backward upon that track upon the string of cars, some eighteen or 
more in nvimber. It was at this time that the injury was received, due 
to the backing of a switch engine operated by défendant in error 
against the west end of a string of cars on track No. 2, between two 
of which the plaintiff in error was working. The évidence shows that 
the backing of this switch engine was done without warning, and that 
the physical situation was such that plaintiff in error did not see the 
danger to which he was exposed, there being eighteen or nineteen cars 
between him and the engine. 

The plaintiff in error, as has been already said, was new to this class 
of outdoor work. He had, according to his own testimony, received 
no instructions or directions respecting the putting up of flags or sig- 
nais, or any other précautions to prevent what occurred. He knew 
from what he had observed passing to and fro, that the switch engine 
operated frequently upon thèse tracks, and that flags were from time 
to time set up upon the tracks, but he had never been told and did not 
know (accepting his own testimony as we must on this hearing) that 
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thèse flags were used as signais not to operate upon a given track, or 
that the repairers were expected to put up such signais. 

The contention of défendant in errer, and the view adopted by the 
court below, vvas that plaintiff in error's knowledge that the switch en- 
gine frequently operated on thèse tracks was enough to put him into 
such a relation to the défendant in error that whatever risks he took 
in going between the cars were assumed, and that going between the 
cars without putting up a precautionary fiag was contributory négli- 
gence. We cannot concur in this view. To begin with, it was the 
duty of défendant in error to provide the plaintiflf in error with a rea- 
sonably safe place in which to perform his work. Doubtless the put- 
ting into his possession of a flag or other signal, with instructions as 
to its purposes, would be a compliance with this duty in cases where 
accident occurred through the employé's failure to use the flag. But 
in the case under considération no such signal was provided, and no 
such instruction given. For ail that the évidence discloses, plaintifï in 
error reasonably may hâve supposed that the company, in some other 
way, was performing its duty to provide him a safe place in which to 
do his work. Indeed, on the day previous when he was set to work, 
the assistant foreman said (according to the assistant foreman's tes- 
timony) that he would attend to the setting of the flags. There is 
nothing in the évidence that brings knowledge home to him that no 
such provision was being made. And whatever his knowledge other- 
wise, he had no knowledge, upon the évidence under considération, 
that an engine or cars would be moved on the track where the repair- 
ing was going on. 

Thèse facts entirely distinguish this case from Southern Pacific 
Company v. Poole, 160 U. S. 438, 16 Sup. Ct. 338, 40 !.. Ed. 485, r.pon 
which the défendant in error chiefly relies, for, in that case — the case 
of a repairer who had gone under the last car of a train which was due 
to start in a short time — the going under the car was "with a certainty 
that a caboose was to be attached to the rear" — in other words, a cer- 
tain knowledge of what was about to occur that called upon him to put 
out a flag or some other signal of warning. And the other cases cited 
are cases in which either from actual instruction, or from long ex- 
périence in connection with the work, the party injured must hâve 
known of the danger to which he was exposing himself in the absence 
of a flag or other signal. Indeed it is just at this point — the présence 
of such knowledge in the cases cited, and the absence of such knowl- 
edge in this case— that this case difïers from the cases relied upon by 
•défendant in error. 

The judgment of the Circuit Court is reversed with instructions to 
grant a new trial, and to proceed further in accordance with this opin- 
ion. 
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TIIB BARALONG. 

(Circuit Court of Appeals, Second Circuit. May 19, 1909.) 
No. 250. 

SHIPPINQ (§ 132*) — LlABILITY FOB INJUEY TO C.\.KGO— EfFECT OF EXCF.FTIONS 
IN BILI, OF LADINO. 

To entltle a shlpper to recover for damapce to oarso from heat, wheii 
llability for sucli damage is excepted in tlie bill of ladliig, tlie burdeii rests 
on liim to sliow that tlie carrier was négligent in stowing or vcutilatiug 
the cargo. 

[Ed. Xote. — For other cases, see Sh'ipping, Cent. Dig. § 481 ; Dec. Dig, 
§ 132.* 

Burden of proof as to cause of loss or injury to goods slilpped by ves- 
sel and diligence or négligence of carrier, see note to The Patria, G8 C. 
C. A. 398.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Convers & Kirhn (J. Parker Kirlin and John M. Woolsey, of coun- 
sel), for appellant. 

Robinson, Biddle & Benedict (Roderick Terry, Jr., and Wm. S. 
Montgomery, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. This case was decided by the District Court in 
September, 1907, upon the authority of an earUer décision of that 
court in the case of The St. Quentin, reportcd in 1G2 Fed. 883. And 
we agrée with the District Court that tlie two cases are similar 
in principle. After careful considération we are unable to differ- 
entiate between them in any material particular favorable to tlie libel- 
ant. Under both bills of lading we think that, in view of the ex- 
ception of damage from heat, the burden rested upon the hbelant to 
show that the carrier was negHgent in stowing or ventilating the car- 
go or otherwise. This he failed to estabUsh. Indeed, hère the évi- 
dence goes far toward establishing freedom from neghgence on the 
carrier's part. It follows, therefore, that the same principles wliich 
required this court to reverse the décision of the District Court in 
the case of The St. Quentin, 163 Fed. 883, require us to reverse its 
decree in the présent case. 

The decree is reversed, witli costs, and the cause remanded, with 
instructions to dismiss the hbel, witli costs. 

NOTE. — Tlie following is the opinion of Adanis, District Judge In the court 
below : 

ADAMS, District Judge. This action was brouglit by E. E. Androvette, the 
owuer of 189 bags of shellac, agaiust the steanisliiij Baraloug, to recover the 
damages claimed to hâve been suffered by reason of the dolivei"}- of a portion 
of the shellac In bad order. It was shipped at Calcutta for New York on tluï 
28th of August, 1906, In good order, according to the bill of laûiug, and de- 
livered, according to the évidence, in damaged condition by some of the sliellac 
beiug fused and stuck togetlier. The damage was doubtless due to beat and 



•For other cases see same topic & § numbeh in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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uiiless there was some négligence on the vefîsel's part, it was protected by a 
clause in the bill of lading exemptlng tbe carrier for damage caused in tliat 
way. 

It is urged by the libellant that although beat eaased the loss, the clause of 
the bill of lading is ineffective because the heat was caused by the négligence 
of the vessel in failing to fully ventilate the cargo. 

The injured shellac was stowed in the square of one of the hatches. Other 
shellac stowed in the wings of the ship was uninjured. It is probable that 
there was a draught in the former which the latter would not be subjeeted to 
and that doubtless wlll account for the damage. ïhis case seems to be similar 
In prînciple to The St. Quentin (decided by Judge Holt Jaiinary 17, 1907) 162 
Fed. 884, where it was held that the damage was due to négligence in furnish- 
Ing insufficient ventilation. The évidence hère shows that some of the shellac 
was blocked when shipped, but probably not injured thereby, the real dam- 
age was due to excessive heat in the particular place of stowage of the dam- 
aged shellac, whlch must hâve been caused by négligence. Although the bur- 
den of showing this was upon the libellant in view of the exception, there 
seems to be no other explanation of the damage than that some négligence ex- 
Isted in the stowage and ventilation, subjecting the shellac to an extraordinary 
degree of heat. ïhe exception does not sufHce to relieve the claimant from 
respousibility for thèse deficiencies. The testlmony shows that the refuse lac 
required something like 140 degrees Fahrenheit to make it fuse, while the tes- 
tlmony from the steamer is that the heat to which it was subjeeted did not 
at any time exceed 90 degrees. Taking ail the testimony into considération, 
it sufficiently establishes négligence on the part of the vessel in subjecting the 
injured lac to a degree of heat which the exception does not cover and which 
can only be accountetl for by négligence. 

Decree for libellant, with an order of référence to ascertain the extent of 
the damages caused by the négligence of the vessel. 



KOVELTY GI>ASS MFG. CO. v. BROOKFIEI.D. 

(Circuit Coiu-t of Appeals, Third Circuit. August 12, 1909.) 

No. 6, October Term, 1908. 

1. Patents (§ 325*)— Suit eoe Infeingement— Costs— Failcre to File Dis- 

CLAIMEB. 

Bev. St. §• 4922 (U. S. Comp, St. 1901, p. 3390), which provides tliat a 
patentée who bas inadvertently claimed more than he is entitled to can- 
not recover costs In a suit for infringement unless he bas filed a disclalnier 
as to the invalid claims before conunenceraent of the suit, makes it ob- 
ligatory on the courts to deny costs in such case both in the Circuit and 
appellate courts, although the décision that certain claims are invalid is 
flrst œade by the latter court in affirming the decree of the court below 
as to other claims on gênerai assignments of error which cliallenge the 
validity of ail of the claims. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ C07-612 ; Dec. 
Mg. § 325.*] 

2. Patents (§ 325*)— Suit foe Infringement— Costs on Appeal— Pleadings. 

The question does not dépend on the pleadings In the appellate court, 
and cannot be made to. Even, therefore, if the assignments of errors 
are severable or distiibutive between the différent claims of patents, and 
In conséquence hâve to be overruled, the costs must nevertheless be 
denied ; such assignments only goiug to the issues raised according to 
which the decree below is to be considered. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 325.*] 

•For other cases see same toplc & § numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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3. Patents (§■ 325*)— Suit for Infringement— Failure to Disclaim— Costs. 

The effect of faiinre to disclalm is négative merely. Tàe statute dénies 
costs, but does not give tliem, and défendant Is not entitled to recover 
costs, because of the want of disclalmer. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 325.*] 

4. Patents (§ 322*)— Suit foe Infringement— Failure to Disclaim— Profits 

AND Damages. 

Much less Is the plaintlfC upon that aceount to be refused an account 
for profits and damages. 

lEd: Note. — For other cases, see Patents, Dec. Dig. § 322.*] 

On Motion to Modify Mandate. 

For opinion on the merits, see 170 Fed. 946. 

Joseph C. Fraley, for the motion. 
Robert N. Kenyon, opposed. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

ARCHBALD, District Judge. But ohe claim of the patent in 
suit having been sustairied, a: motion is made to deny costs to thé 
complainants. This motion, in our judgment, must prevail. By the 
express provision of the statute (Rev. St. § 4923 [U. S. Comp. St. 
1901, p. 3396]), whenever a patentée, through inadvertence, acci- 
dent, or mistake, and without any willful default or intent to defraud 
or mislead the public, has claimed more than he is entitled to, while 
he may maintain a suit for infringement of the part which is bona 
fide his own, no costs are recoverable tmless a proper disclaimer has 
been entered before the commencement of the suit as to the rest, for 
which provision is made by section 4917; nor, even then, if the dis- 
claimer has been unreasonably neglected or delayed. Where thèse 
conditions appear, the court has no discrétion, and costs must be 
denied as a matter of law. 

In the présent instance the complainants relied on the first, second, 
third, sixth, seventh, and eighth claims of the patent involved, which 
were thus put at issue, and ail but claim 2 found to be beyond what 
the inventer was entitled to ; the first being too broad,- and the others 
being distinguished from the second by éléments not of sufficient 
significance to be made the subject of separate claims. Within the 
meaning of the statute, the inventor had thus got more by his patent 
than he could maintain, and was required, in conséquence, to dis- 
claim the rest, in order to save the good from the bad, which not 
having been donc before suit was brought, even though the patent is 
in part valid, there can be no costs. 

The question does not dépend on the pleadings in this court, as 
argued, and cannot be made to. The assignments of error may not, 
as they stand, be severable or distributive between the différent claims, 
and may hâve to be overruled, as they hâve been; one of the claims 
being found good. But that does not control. It only goes to what 
are to be regarded as the issues raised, according to which the decree 
below is to be considered and adjudged. We hâve decided that it 

*For other cases see same topio & § numbek m Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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is entitled to a modified affirmance, having been justified so far as it 
is based on the one claim, but not as to the rest ; and this brings up 
the judgment to be entered hère and the mandate to be sent down. 
The statute, while allowing the patentée to cure his patent^when 
found to cover more than it should, which would under ordinary 
circumstances make it wholly bad— déclares that no costs shall be 
recovered unless the privilège of disclaiming bas been exercised be- 
fore suit brought. This we hâve no authority to diSregard. As in- 
dicated in the opinion disposing of the appeal, the decree must be 
affirmed as to claim 2 of the patent; but, there being no disclaimer 
as to the others, it will be without costs. And this applies as well 
to the costs in this court as in the court below; the same infirmity 
attending the suit hère as there. 

This relief is merely négative, however. It dénies costs, but does 
not give them; and vi'e see no occasion, in the conclusions reached 
with respect to the patent, to direct that the défendants shall recover 
any costs hère, or any further portion of their costs below than was 
there allowed them. Much less do we feel that the complainants 
shall be denied the right to an accounting. The substance of the in- 
vention which the défendants are found to bave deliberately infringed 
is contained in the claim which has been held to be valid, the others 
disallowed, excepting the first, being addressed to comparatively mi- 
nor features; and we are not persuaded that profits hâve been in- 
cluded in the amount which the défendants hâve been directed to 
pay, which are ascribable to the use of the spécial form of device in 
either of them, distinct from the gênerai invention, or that, in de- 
fending the suit, the défendants were put to any appréciable extent 
to costs and expenses beyond what they would hâve been had thèse 
claims been eliminated. 

The judgment in this court and in the court below will therefore be 
without costs, except as the court there has allowed the défendants 
a certain portion of them; and, as so modified, the decree sustaining 
the second claim of the patent, finding infringement, and ordering 
the payment of profits, will be afiîrmed. 



T. W. & 0. B. SHERIDAN CO. et al. v. ROBERT O. LAW CO. 

(Circuit Court of Appeals, Seveiitti Circuit April 13, 1900.) 

No. 1,530. 

Patents (§ 283*) — Suits fob Inpbingement— Eqdity JuHr.SDicTiON. 

Where no spécial equities are pleaded, a suit in equity caunot be niain- 
taiiied for infriugeiuent of a patent wliicli expired before the suit wa.s 
brouglit. 

[Ed. Note. — For otber cases, see Patents, Cent. Dig. § 448; Dec. Dig. 
§ 283.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

•For other cases see same topic & § numbep. in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The bill flled December 19th, 1007, was in the nsual form for an Injunction 
(iio prior adjudication or otlier spécial equity being set fortli) restrainlng tlie 
infringement of letters patent Ko. 493,553, issued Marcli 14tli, 1893, and letters 
patent. Ko. 428.741, issued May 27t)i, 1890, upon macliines for covering books 
and biuding books — tbe latter patent expiring May 27tli, 1907, about seven 
montlis before the commencement of the suit. 

To the bill appellees flled a demurrer on the ground that the bill showed a 
misjolnder of an expired and a livlng patent, thereby making tbe bill multi- 
farious. Upon the demurrer having beeu sustained by the court below, appel- 
laut eleeted to stand thereby, and theieupon tbe bill was dismissed, aud this 
appeal taken. 

A. G. N. Vermilya, for appellant. 
Dwight B. Cheever, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above), de- 
livered the opinion. 

The court below, with the acquiescence of counsel for both par- 
ties, treated the demurrer as raising the qtiestion whether, no spécial 
equities having been pleaded, the complainant was entitled to an in- 
junction upon a patent that had expired. Upon the authority of Root 
V. Railway Company, 105 U. S. 189, 36 L. Ed. 975, and other décisions, 
notably Consolidated Safety Valve Company v. Ashton Valve Co. (C. 
C.) 26 Fed. 319, we are of the opinion that in answering this question 
in favor of the appellee, the court committed no error. Trtte, as inti- 
mated by Judge Seaman, in McDonald v. Miller (C. C.) 84 Fed. 344, a 
patent being about to expire, there may be spécial circumstances enti- 
tling the patentée to an injunction against the manufacture of infring- 
ing devices pending the expiration of the patent ; as for instance, the 
manufacture of a supply of articles covered by the patent preparatory 
to their being put upon the market the moment the patent expires ; for 
such manufacture within the time of the patent, in contemplation of 
providing the market, the moment the patent expires, would be a dis- 
tinct damage to the monopoly of the patentée, who is entitled, against 
the manufacturer as well as against the user, to the injunction of 
"hands ofif" until the patent has actually expired. 

But no such spécial equities are shown in this case. The appellee is 
a user, not a manufacturer. It made no préparation, prior to the expi- 
ration of the patent, to flood the market — the whole act complained of 
being its préparation to use the patent in its business as a binder of 
books, afterthe patent had expired. And if as the resuit of such prép- 
aration the appellant has suffered any injury, a full remedy is furnish- 
ed at law. 

The decree of the Circuit Court is affîrmed. 
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OKOWN CORK & SEAL CO. OF BAr/TIMORB OITT v. BROOKLYN 
BOTTLE STOPPER OO. et al. 

(Circuit Court, B. D. New York. July 15, 1909.) 

1. Patents (§ 256*) — Infbingeiient— Machines Sold Undeb License Con- 

TBACTS — Violation of Conditions. 

A manufacturer of patented machines for applying a spécial pattern of 
seal or cork to bottles may lawfuUy sell such machines under llceuse con- 
tracta blndlng the purchasers to use the same only In connection with 
seals or corbs inade by the seller, and a violation of sueh contract by a 
purchaser or by a secondhand purchaser havlng knowledge of such restric- 
tion will constitute an Infringement of the patent. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 256.*] 

2. Patents (§ 259*) — Oontbibutoby Infbinsement. 

Ooniplalnant made machines for applying a spécial form of seal or cork 
to bottles, protected by patents, whlcli It sold only under license con- 
tracts providing that they should be used only wlth seals or corks mado 
by cornplainant, which were not protected by patent. Its machines were 
practically the only ones in use in this country. Défendants, wlth knowl- 
edge of such facts, made a slmilar seal, which could be used on complain- 
ant's machines, and sold the same to ail wbom they could induce to buy ; 
the resuit being that they were chiefly bought for use and used on com- 
plainant's machines. Beld, that défendants were chargeable wlth contribu- 
tory infringement of complainant's patents, and would be enjoined from 
selilug their product to any purchaser who was bound by the restrictions 
of complainant's license contracta. 

[Ed. Note. — ^For other cases, see Patents, Cent. Dlg. § 401; Dec. Dlg. § 
259.* 

Contributory Infringement of patents, see notes to Edison Electric Light 
Oo. V. Peninsular Light. Power & Heat Co., 43 O. O. A. 485; iEolian Co. 
V. Harry H. Juelg Co., 86 C. C. A. 206.] 

S. Patents (§ 290*) — Suit for Infringement— Parties Liable. 

Individuals, who organized a corporation wlth a small capital for the 
sole irarpose of enabling them as individuals to make and sell an Infring- 
ing article through the corporation without being subject to personal lia- 
bility, may be .loined with the corporation as défendants in a suit for the 
infringement and held jointly liable therefor. 

[Ed. Note.— For other cases, see l'ateuts, Dec. Dig. £• 290.*] 

In Equity'. On final hearing. 

Philipp, Sawyer, Rice & Kennedy (Edwin G. Baetjer, Robert H. 
Parkinson, and James Q. Rice, of connsel), for cornplainant. 
Louis C. Raegener (S. L. Moody, of counsel), for défendants. 

CHATFlEIyD, District Judge. The présent action involves primari- 
ly an issue of fact with relation to the knowledge, and necessarily 
résultant intent, with which the défendants attempted to make, and 
made, sales of caps for use as corks, upon bottles containing liquids 
which require hermetical sealing. 

The particular form of the cap in question is that of a tin disk, with 
the edge so bent over and crimped as to form a shallow metallic flange, 
capable of compression over an annular shoulder upon the lip of the 
bottle to be closed, and with a thin packing or disk of cork inside of 
the cap, to insure perfect sealing, when applied by an appropriate 

•For other cases see same topic & § ndmbeb in Dec. & Am. DigB. 1907 to date, & Rep'r Indexe» 
172 F.— 15 



'226 172 FEDERAL REPORTER. 

machine, adapted to compress the crimped flange and the cork disk 
upon the neck and opening of the bottle. This method of sealing and 
form of cork is a comparatively récent adaptation, and the patent under 
which the business has grown up was issued, upon the 26th day of 
April, 1893, No. 473,776, to WilHam Painter, of Baltimore, Md., who 
in turn assigned his patent to the complainant. 

The testimony shows that at the présent time some 85 per cent, of 
the bottling business of the United States is using this form of seal, 
and the figures given in the testimony, as to the number of seals sold 
and used each year, are enormous. The complainant corporation was 
organized under the laws of the state of Maryland, has built up a large 
and profitable business in supplying thèse caps, known as "Crown 
corks," has built machines under patents making use of the method 
above referred to, for applying the corks in question, and has sold its 
machines urlder a license, by the terms of which the purchasers agreed 
to buy their corks from the complainant corporation alone. 

At various times litigation with relation to the form of the cork has 
been had, with a resuit that the cork itself has been held open and free 
from patent rights (Crown Cork & Seal Co. v. Standard Stopper Co., 
136 Ked. 841, 69 C. C. A. 200 [Second Circuit]) ; and the complain- 
ant, inasmuch as it was unable to prevent the manufacture and sale of 
such corks, has endeavored to dérive a profit from its ownership of the 
method patent, and from the manufacture and sale of the patented ma- 
chines for the use of this method, by an attempt to restrict ail per- 
sons to the purchase of its own seals or corks, by means of the license 
agreement above referred to. The présent action necessarily involves 
a considération of the scope of the complainant's rights in attempting 
to restrict the use of the machines and the method above referred to, 
by means of the licenses required, and a détermination as to whether 
the laws of the United States with respect to patents allow the en- 
forcement of the patent by injunction and awarding of damages, for 
the use of such articles as thèse Crown caps, in violation of such a li- 
cense; that is, whether such a use would be an infringement of any of 
tlie patents involved. Another question that must be cpnsidered is 
whether unconscious or unwitting use of such caps, by a party ob- 
taining possession of one of the machines in question by sale or any 
other manner of acquisition, can be the subject of injunction, in the 
absence of any license agreement with the party making such use; 
but apart from thèse questions, and perhaps independent of them, is 
the issue of contributory infringement, involving the issue of fact 
spoken of at the outset of this opinion. 

The complainant corporation obtained, by assignments duly filed, 
and upon which the patent was granted to the complainant as assignée, 
the rights to a machine operated by power, for doing the work de- 
scribed in the patent of April 26, 1892, and this later patent was issued 
December 5, 1899, under No. 638,354, upon the application of William 
Painter, as an assigner to the Crown Cork & Seal Company of Balti- 
more, Md. This patent provided for the automatic application of 
seals to the bottles, by a movement of the bottle supports, and the au- 
tomatic feeding of the caps to thèse bottles ; the machine, as has been 
said, being operated by povi'er. Upon the 20th day of February, 1900, 
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another patent, under No. 643,973, was issued to the Crown Cork & 
Seal Company, as assignée of William Painter and John T. Hawkins, 
inventors, to cover a mechanism designed to be an improvement over 
the feeding mechanism of the patent last mentioned, and substantially 
provides for a hopper or feeding-chute, to direct the crowns to the 
sealing mechanism, and an independent rotating device, adapted to 
receive the crowns and direct them to the chute. 

The présent action was instituted by the filing of a bill of complaint, 
in the month of September, 1907, and it must be noted that patent No. 
473,776, issued on April 36, 1892, has expired since the beginning of 
the action, and soon after the final submission of the case. The com- 
plainant allèges that the défendant corporation was organized by the 
three individual défendants, for the purpose of evading liability for 
what are charged to be infringing acts and opérations, both on the 
part of the corporation and of the individual défendants; it being 
chargéd that the corporation has insufificient financial responsibility to 
answer the damage which it is alleged to hâve caused, and that it is 
managed and controlled by thèse défendants substantially as a cloak 
for their Personal acts. The extent of thèse infringing opérations is 
stated to be considérable, and to hâve caused much damage to the 
rights of the complainant ; and the défendants are charged with knowl- 
edge, not only of the complainant's patents and its business, but of 
the extent thereof, and the system of licenses alleged, as has been said, 
to be intended to cover, and to actually include, substantially ail of the 
opérations of the parties in the United States, making use of the meth- 
od of sealing bottles by means of such corks or stoppers as those here- 
inbefore described. 

The testimony shows without dispute that the corks or seals manu- 
factured and sold by the défendants are substantially identical in ap- 
pearance with those of the complainant, and that no one but an ex- 
perienced and expert mechanic can distinguish between them. The 
testimony further shows that the défendants' stoppers can be used and 
applied by the machines of the complainant, and practically ail of the 
witnesses who hâve been shown by the testimony to be customers of 
the défendant hâve used or are using machines originally manufac- 
tured by the complainant, and, when sold, delivered subject to the 
signing of a license in the form required by the complainant at the 
time. Many of the machines hâve come into the hands of persons now 
using them by the sale of business or plant, and even, in some instan- 
ces, the sale of an individual machine. The complainant has been, ac- 
cording to the testimony, alert in following up such sales, as soon as 
information has been gained, and suits instituted or new licenses ob- 
tained from thèse purchasers. 

The défendants furnished évidence as to some 93 customers, of 
whom 80 hâve been shown to be licensees of the complainant, and of 
some 20 witnesses, who are using cap machines without a license; 
but, of thèse 80, 18 are shown to bave machines previously licensed to 
other parties, and obtained in some manner from thèse other parties. 
One machine was not identified, and the original license, if it existed, 
could not be traced. With référence to the other, no license was 
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signed ; but the purchaser was informée! by the salesman of the terms 
under which the machine was sold, and placed his order with that 
knowledge. The défendants also produced three dealers, who testi- 
fied to having bought machines at varions times from différent con- 
cerns, which, with two exceptions, were shown to bave originally nad 
bcenses from the complainant. 

A hand machine, built under a patent to one Fox, No. 703,716, June 
17, 1902, shown by the testimony to be used in at least four places by 
saloon keepers who bottle their own material to be sold over the coun- 
ter, seems to be capable of applying Crown corks; but it is claimed by 
the complainants that Fox's machine is an infringement of patent No. 
473,776, and its use is not shown to bave been extensive enough to 
seriously affect the issues in this case. 

Another concern, the Crown Cap & Machine Company of New Jer- 
sey, which acquired the plant of the Ëastern Cork Company, is testified 
by one of the witnesses to hâve made 50 machines, and the Eastern 
Cork Company to hâve made 100 machines, under the Beyer patent. 
No. 850,288, similar in purpose to the machines of the complainant; 
but the only sales actually traced in the testimony were testified by 
other witnesses to be a présentation to Katz Bros. Brewery, and that 
the machines did not prove satisfactory and were not used. 

Certain other machines manufactured by the Standard Stopper Com- 
pany, used a substantially différent cap ; but the use of thèse machines 
has been discontinued, and it would seem that if the défendants relied 
upon an impression that their customers, represented by thèse varions 
witnesses, were not using the complainant's machines, and were not 
subject to the opérations of the license, then their reliance has proven 
unfounded, and such sales can only be justified, if at ail, upon the 
broad questions which must be considered hereafter. 

The resuit of the testimony leads to the conclusion: That the com- 
plainant Controls substantially the entire output of machines capable of 
using seals or corks of the description involved, and also supplies 
almost entirely the seals or corks themselves for use upon thèse ma- 
chines; that the System of licensing has been consistently followed out; 
that no lâches or acquiescence, of such extent as to work an estop- 
pel, has been shown in following up any exception to the universality 
of this license System; and that the complainant by its methods of 
sale, its acts in dealing with sold or assigned machines, and in prose- 
cuting ail parties who, do not comply with its license System, or who 
may seem to infringe its patents, has donc ail that could be expected 
of it, and has shown a state of facts upon which the défendants did not 
hâve the right to sell to or invite the purchase of their own caps, by 
any one who was not affirmatively known to them to be using a ma- 
chine and method which did not infringe the complainant's patents, 
or, if they did make such sales, that it was at their péril if the sales 
proved infringements. 

This détermination brings us to a considération of just what rights 
the complainant has under its licenses, and as to what would consti- 
tute contributory infringement. 

It is claimed by the défendants that under the décision of Cortelvou 
V. Charles E. Johnson & Co., 207 U. S. 196, 28 Sup. Ct. 105, 53' L. 
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Ed. 167, and l-iô Fed. 933, 76 C. C. A. 455, reversing _(C. C.) 138 
Fed. 110, such materials as thèse caps cannot be the subject of a li- 
cense in connection with their use upon patented machines. In the 
récent case of A. B. Dick Co. v. Milwaukee Office Specialty Co. (C. 
C.) 168 Fed. 930, the Circuit Court for the Eastern District of Wis- 
consin, foUowing the opinion in the case of A. B. Dick Co. v. Henry 
(C. C.) 149 Fed. 424, upholds the doctrine of contributory infringe- 
ment set forth by Judge Ray in the latter case, and says that sucli is 
the settled law of the Circuit Court of Appeals of the Seventh Circuit ; 
while in the still more récent case of A. B. Dick Co. v. Henry, upon 
appeal from Judge Ray's décision, the Circuit Court of Appeals in the 
Second Circuit, upon the 16th day of March, 1909, certitied to the 
Suprême Court tire direct question whether the acts of the défendants 
constituted contributory infringement of the complainant's patents. 
Until the détermination of the question by the Suprême Court of the 
United States, it would seem to be established law that the right to 
restrict the use of such articles as the caps involved in this suit can be 
made the subject of a license in connection with the possession of pat- 
ent rights upon the machine upon which the articles are used, and 
thèse caps do not seem to be of the nature of the "ordinary commodi- 
ties of life" referred to by the Circuit Court of Appeals in the case of 
Cortelyou v. Charles E. Johnson & Co., supra. 

If the patent upon the form of cap had been held valid, the com- 
plainant's right to that cap would hâve made the entire question one 
of infringement, no sy.stem of licenses would bave been necessary, and, 
of course, no question of contributory infringement, through induce- 
ments to cause violation of the license rights, would bave arisen; but, 
inasmuch as the patent on the cap was held invalid, the only way 
open to the complainant to obtain a profit from the extensive use of 
its machines, after the sale of the machines themselves, was to es- 
tablish a System of licenses, by which the monopoly granted through 
the patents to the machines could be extended and made profitable, by 
requiring the purchase of the caps to be used, from the complainant 
company, in connection with the patented machine. 

It is claimed by the défendants that the right to make and sell thèse 
caps bas been secured to them by the décision in the suit based upon 
the cap patent, and that, having the right to sell such a product, the 
doctrine of license (by which the use of a patented article may be 
secured in its full enjoyment to the holder of the patent), cannot be 
so extended as to effect the same results which would bave followed 
if the patent upon the caps had been he'd valid. It is contended that 
the doctrine of license should be limited to use of the patented arti- 
cle or machine, and cover thereby only such products as are necessari- 
ly employed, and are peculiarly iitted, as éléments of a combination, 
to the opération of the machine itself, in performing functions, or 
carrying out the method, covered by the patent. 

As bas been said, this particular question is now before the Suprême 
Court of the United States ; but up to the présent time the doctrine of 
license has been treated broadly enough to justify such a contract in 
the form of a license as that exacted by the complainant from the 
purchasers of its machines, and it may be made the basis of the collée- 
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tion of a royalty upon the use of that machine, in the form of an agree- 
ment to secure to the patentée profits from such use, through the sale 
of the particular supply needed for the opération of the patented ma- 
chine itself. 

It may be assumed that there can be no contributory infringement, 
even where such acts complained of are knovvingly committed, unless 
the use itself would constitute infringement on the part of those whose 
opérations are contributed to by the défendants ; but, having reached 
the conclusion that such use of a patented machine as that involved 
in this action could be made the basis of a license for the supplying of 
caps for the opération of thèse machines, we must pass to a considér- 
ation of whether the licensees and purchasers of secondhand machines 
from thèse licensees could be charged with infringement of the ma- 
chine patents, by using those machines with caps purchased in viola- 
tion of or without considération of the license under which the ma- 
chine was originally sold. 

It is clearly established that the purchaser of a patented machine, 
where no title has been reserved or license for limited use required, 
is entitled to a free and fuU use of that machine, including the right 
to sell it to other parties, and that such use by the original purchaser 
or his vendees cannot be infringement. Heaton-Peninsular Button- 
Fastener Co. v. Eurêka Specialty Co., 77 Fed. 288, 25 C. C. A. 267, 
35 L. R. A. 738, and cases therein cited. It would seem to follow that 
a machine may be sold absolutely, so far as title to the machine is con- 
cerned, but subject to a license as to its use, and that infringement of 
the patent may resuit from a violation of the license, although this 
is independent of the right to use or sell the machine, when full ob- 
servance of the conditions of the license is respected by the licensee or 
his assigns. It must also follow that a violation of the license can be 
made the basis of a suit for damage; but, where the license covers 
the right to enjoy the benefits of the patent, that a suit for infringe- 
ment will lie, when such a license is violated, either knowingly or un- 
intentionally, if the violation of the license is sufficient to constitute 
such infringement. Further, if the machines sold under license con- 
tain a plate or notice of the condition or existence of the license, then 
a purchaser of the machine cannot disregard the license merely because 
he was not the original party thereto. In other words, such a license, 
in connection with a patented article, runs with the machine as a part 
of the monopoly granted by the patent. Such monopoly is not a viola- 
tion of the Interstate commerce or anti-trust laws. Bernent v. National 
Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058, and Hea- 
ton-Peninsular Oo. V. Eurêka Ce, supra. 

The peculiar question presented by the présent case is whether such 
a license System can be created by oral notices, advertisements, written 
contracts with the purchasers of the machines, and a substantially 
uniform and complète method of bringing home to ail persons engag- 
ed in the trade actual knowledge of the existence of the licenses in 
question. 

It need not be decided in this case whether the purchaser of a sec- 
ondhand machine, who could show that he had no knowledge what- 
ever of the existence of a license, might be free from a suit for in- 
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fringement, prior to the time when such a license was brought to his 
attention. Nor need we consider the exact position of each one of the 
présent owners of a secondhand machine of the complainant, for the 
testimony shows that substantially ail of thèse owners of secondhand 
machines had knowledge, from which they must be presumed to hâve 
been warned, of the existence of the license in question, and, as has 
been said previously, substantially ail of the machines referred to in 
the testimony were shown to hâve been originally sold under a license, 
good as against the original purchaser, and against any one, at least 
having reason to know that the license had existed. 

The testimony of the individual défendants themselves, especially in 
connection with the exhibit called the "New England Bottling Compa- 
ny letter," proves that the défendants were endeavoring to sell their 
product (which it may be admitted they had a right to make and sell) 
to any one who could be induced, by considérations of cheapness or 
préférence, to use their caps. The défendants contend that they hâve 
the right to assume that the persons purchasing were entitled to buy, 
in that they claim they are not shown to hâve had knowledge that thèse 
purchasers were making any use, or purposed to make any use of this 
product, in violation of the licenses in question. 

The défendants claim that the burden is not on them to make sure 
that their customers were properly and legally respecting their license 
rights and the patents of the complainant, but that, on the other hand, 
the burden rests upon the complainant to show that it has made sales to 
parties for the very object of a violation of license rights, if thèse li- 
cense rights are held valid. But the défendants further contend, and 
apparently believed at the time of writing the New England Brewing 
Company letter: (1) That no such license rights could be main- 
tained with respect to the complainant's patents; (2) that such li- 
cense rights could not be enforced against the users of the machines 
purchased from any source other than the complainant; and (3) that 
they were not responsible, as has been said, unless they were shown 
to hâve had actual knowledge of the situation, even if the first two 
propositions be decided against them. 

But it seems to the court that the complainant has made out a case 
upon which it must be held that it was entitled to insist on certain li- 
cense rights, such as it exercised under its patents ; that subsequently 
practically ail of the parties who hâve been shown to be customers of 
the défendants could not use caps other than those of the complainant, 
without laying themselves open to a suit for inf ringement ; and that 
the défendants knew of the substantial uniformity of the complainant's 
license System, knew that practically no machines were in actual use 
except those of the complainant, and knew that its customers were, in 
almost every instance, liable to the effects of an action for infringe- 
ment, unless the validity of the licenses could be successfully attack- 
ed, when the question should be raised. 

AU the cases which hâve been brought to the court's attention in- 
volve license rights of which notice was given by a plate or inscription, 
made a part of the patented machine itself. Thus knowledge of the 
license in each case was brought home to ail persons using or having 
possession of the machine. Such an inscription or plate upon the ma- 
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chines of the complainant would remove one of tlie greatest déments 
of uncertainty in the présent case ; but it is considérée! that the knowl- 
edge possessed by the défendants in the présent action, of the sub- 
stantially universal license System of the complainant, and of the ex- 
trerhely limited sale of the caps in question, possible to persons not 
afifected in some way by the complainant's rights under thèse licenses, 
put the défendants upon notice, and made it necessary for them to 
avoid sales to persons who could only use the caps in such a way as 
to i'nfringe the complainant's patents. 

In the case of Cortelyou v. Charles E. Johnson & Co., 145 Fed. 935, 
76 C. C. A. 457, the court said : 

"To compel the dealer to make iuqulries and take the précautions necessary 
to save hlmself from being sued as an hifringer would i>lace intolérable bur- 
dens upon business." 

But this holding would not apply, it seems, to sales made under such 
circumstances, and to parties where the vendor had reason to know 
that a violation of patent rights was being invited and induced. In 
the présent case the testimony shows exactly this condition of affairs, 
with a total disregard of the validity of the licenses, because of an ap- 
parent reliance on the part of the défendants upon an ability to show 
that in some instances caps might be applied to machines carrying no 
permanent notice of the license, in the hands of purchasers from li- 
censes, and instances where thèse caps might be applied by machines 
contended by the users not to infringe the complainant's patents. 

In the case of National Phonograph Co. v. Walker (C. C.) 169 Fed. 
146, the court refused to détermine, upon an application for a pre- 
liminary injunction, the scope of a license relating to phonograph rec- 
ords, in the hands of persons other than the original licensee ; but 
no reported case seems to bave passed upon the précise question hère 
considered, and the défendants cannot justify their attempts to sell, 
and their sales, of caps, to any customer who may buy, in the face of 
their knowledge of the rights claimed by the complainant, unless they 
can justify sales to licensees themselves, and should be enjoined from 
selling to any parties as to whom they cannot show justification, with 
an accounting for profits on ail sales made to those at least who know- 
ingly hâve machines issued under licenses of the complainant, and up- 
on which the caps sold by the défendants were in fact used. 

It is true that the New England Brewing Company letter resulted 
in no sale, and an injunction could not issue for a mère inducement to 
consider an act of contributory infringement. where the matter never 
proceeded beyond the question of discussion ; but the position taken 
by the défendants in that letter, and their statements upon the witness 
stand, are sufficient to justify the issuance of an injunction against 
them, restraining them from selling their caps to any person who is 
restricted in the use of such caps to machines manufactured by the 
complainant, and sold under a license, and to an accounting for any 
profits which may bave been derived from such sales as can be proven 
to hâve been made to such parties, and where it cannot be aiîirma- 
tively shown that the use made of the caps sold was not in violation 
of the license. 
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The first patent covering the method and the machine for using that 
method has expired. The testimony does not show with exactitude 
just which machines, and mider which patents, the hcenses affecting 
the défendants' customers hâve been issued; and it necessarily fol- 
lows that sales made since the expiration of this patent, of caps to be 
used upon machines as to which the patent has expired, could not be 
contributory infringements of such patents. It also necessarily fol- 
lows that a license to use a patented machine, and to employ only cer- 
tain methods or certain products in such use, ceases to be a patent ques- 
tion with the termination of the period as to which any right of mo- 
nopoly can be enforced. The right of enjoyment, which is secured un- 
der the license, would be a mère question of contract, after the ex- 
piration of the patent itself. The présent action was begun and tried 
iDefore the patent expired, and at that time the complainant was entitled 
to an injunction and accounting. AU other questions can be disposed 
of upon the accounting, and the complainant may hâve an injunction, 
accordingly, against the défendant corporation. 

As to the individual défendants, the testimony shows that they are 
engaged in the cork business, and formed the défendant corporation 
for the purpose of manufacturing and supplying caps of the nature 
described, in which they hâve made use of the cork disk previpusly 
referred to. The testimony as to the amount of capital stock paid in, 
the persons interested in the formation and conduct of the business, 
and ail of the circumstances connected therewith, indicate that the 
three individual défendants organized the corporation for the sole 
purpose of enabling them as individuals to carry on, in corporate form, 
a side line or business, in which they could as individuals hâve the en- 
tire management and direction, but in which they wovild not be respon- 
sible beyond the small amount of investment shown in the présent case. 

Theproperty of the corporation has been shown to hâve been large- 
ly destroyed by fire, and yet the individual défendants bave proceeded 
to carry on the activities of the business, and the personal élément of 
the three individual défendants has been présent in ail acts of the 
corporation set forth in the testimony. Upon thèse facts, under the 
authority of such cases as Peters v. Union Biscuit Co. (C. C.) 120 Ked. 
679, Saxlehener v. Eisner (C. C.) 140 Ped. 938, affirmed 147 Fed. 
189, 77 C. C. A. 417, and Whiting Safety Catch Co. v. Western Wheel- 
ed Scraper Co. et al. (C. C.) 148 Fed. 39G, it must be held that the 
individuals were properly joined as défendants, that they should be 
united with the corporation in any decree that may be made, and that 
they should personally be held responsible for the expenses of the 
litigation in case the corporation is unable to answer therefor. ■ 

The complainant may bave a decree in accordance with the fore- 
going against ail the défendants. 
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AKMSTRONG V. BELDING BROS. & CO. 
(Circuit Court, D. Ccnnecticut. July 6, 1909.) 

-. , , No. 1,217. 

Patents (§ 328*) — Vaiiditt and Infringemekt— Thbead Package. 

l'he Schroeder patent, No. 546,251, for a tliread package, is a pioneer 
patent of merit, and entltled to a libéral construction, being the first de- 
vlce for packlng indivldual skeins of embroidery silk wliicli protected 
them from being tangled and soiied, and enabled tlie user to draw out the 
sllk tliread by thread without breaking the package. The Schroeder pat- 
ent. No. 546,123, is also valid as coveriug a spécifie improvement on the 
package of No. 546,251, which was the earller invention. Both patents 
also held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing^. 

Livingston Gifford and Ernest Chadwick, for complainant. 
Robert B. Honeyman, A. Parker-Smith, and Gross, Hyde & Ship- 
man, for défendant. 

PIvATT, District Judge. This is the usual patent suit, based on 
daims 1 and 3 of Schroeder patent, No. 546,251, dated September 10, 
1895 ; the sole claim of the Armstrong patent, No. 523,139, dated 
July 17, 1894; and claims 1 and 2 of a later Schroeder patent. No. 
546,133, dated September 10, 1895. The inventions covered by thèse 
patents are said to be capable of conjoint use. They are stated above 
in the order of their importance, because the date of the invention of 
the first-named Schroeder patent is stipulated to be as early as January 

I, 1894, and the Armstrong and later Schroeder patents stand on the 
dates of their respective applications, viz., May 18, 1894, and June 

II, 1895. For convenience the claims at issue are hère set forth. 

Schroeder Patent, No. 546,251. 

Clalm 1: "A thread package, consisting of a folded casing embraclng the 
skeln, the said casing being provided with a bearing pièce, folded upon itself, 
the bight of the fold formlng a bearing for the skein and a partition tetween 
the sldes of the skein, the said folded bearing pièce being permanently at- 
tached to one only of the opposite sides of the casing, substaJitially as set 
forth." 

Claim 2: "A thread package, consisting of a folded casing for embraciug 
the skein, one of the folded parts of the casing located between the walls of 
the casing being further folded, the bearing edge of the fold exteuding trans- 
versely to the longitudinal direction of the skein and forming a partition be- 
tween the sides of the skein, ,substuntially as set forth." 

Armstrong Patent, No. 523,1.'39. 

Sole Claim: "A thread package, consisting of a casing or envelope, inelos- 
Ing a skein as set forth, said casing being closed at one end within the doubled 
portion of the skein to prevent the withdravval of the latter, ail substantially 
as specllied." 

Schroeder Patent, No. 546,123. 

Claim 1: "A thread package, coniprising a folded body portion, an end por- 
tion reiuforced by folded flaps and further folded within the end of the casiug, 

•For other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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formlng a beariug over which tlie threads of tbe skem may be withdrawn 
from the package, substantially as set t'orth." 

Claim 2: "The thread package, comprising tbe folded body portion and the 
end portion formed intégral vvith the body portion aud relnforced by folded 
flaps, the said end portion beiug further folded within the en<l of the casiug 
to form a bearlng over whlch the threads of the skein may be withdrawn, 
substantially as set forth." 

The Schroeder patent, 546,251, is entitled to generous treatment. It 
was the first invention which undertook to préserve and care for in- 
dividual skeins of embroidery silk. Up to that time the silk had always 
been packed and sold as shown in Complainant's Exhibit Old Style 
Package. The invention did what its author said it would do. Tan- 
ghng and soihng of the skeins were practically done away with ; the 
worker could remove the entire skein, thread by thread, without break- 
ing up the package; color and size could be duplicated at the store, 
vi^ithout carrying a sample ; and, in gênerai, it was a boon to maker,, 
seller, and user. 

It is more than a package or envelope. It is really a machine, witb 
a well-defined mode of opération. The mechanical idea has to do witli 
the removing of thread after thread of the skein without tangling the 
silk or destroying the envelope.' A portion of the package, being left 
free on one side, can be folded upon itself, and then, after further 
folding, can be used as a support over which the skein of silk is 
thrown. The sides of the package are then folded over each other 
and over the support, thus retaining the skein snugly within the pack- 
age or casing. The support serves to separate the skein and to fur- 
nish a bearing pièce over which each individual thread can, after the 
skein has been eut at the bottom end, be drawn forth and used by the 
worker. 

This invention was a new and useful thing. The attempt to hunt 
out something which might suggest the idea among envelopes and fly 
books and embroidery cases is vain and unconvincing. The peculiar 
characteristics of floss silk make it impossible to wind it upon spools 
or to run it through holes in cardboard or wood. It is, therefore, évi- 
dent that nothing in the prior art tended in the remotest degree to 
shed any light upon the problem which confronted Schroeder anc! 
Armstrong at the time of the interférence in 1894. The end pull mode 
of opération upon the silk threads within the inclosing and retaining 
package is the essence of the invention. It demands the co-operation 
of the silk, the bearing pièce, and the casing, and it works like a charm. 

The word "pioneer" has been worked overtime in patent opinions ; 
but I am bound to say that it can be applied to the Schroeder inven- 
tion with very good grâce. The Neergaard exhibits are unconvincing. 
The raw edges never were used as bearing pièces, and were never 
thought about as useful for such a purpose. Moreover, they could not 
hâve been so used, if any one had thought of trying to do so. To re- 
ly upon them as anticipating devices is to ignore every principle of law 
which has been laid down by the courts regarding such matters. 

If my notion about the Schroeder invention is correct, every question 
discussed by the contestants herein answers itself. It would be wasted 
time to dissect the infringement proposition. The defendant's struc- 
ture reads upon the claims of the earlier Schroeder patent with un- 
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iisual exactness. Whenever it goes in any degree beyond the patent 
discussed, it invades the later Schroeder patent; and certainly the de- 
fendant présents no excuse for a trespass on Schroeder by showing 
that at the same moment it was stepping upon other people's corns. 

Just a Word about the birth of tlie Schroeder idea: Armstrong and 
he had the same notion, and both applied for patents — Armstrong on 
Aiigust 4, 1894. and Schroeder on June 22, 1894. The subject-mat- 
ter of the interférence was: , , ■, 

"A tliretid package, cousistiiig of a folded casiiig for embracing the skeln, 
oue of the folded parts of the casing located between the walls of the casing 
heïng further folded, the bearing edge of the fold extending transversely to 
the longitudinal direction of the skein and forming a i^artitlon between the 
sides of the skein." 

Armstrong had filed another application on May 18, 1894, which 
resulted in patent 523,139, dated July 17, 1894. That was cited against 
his August 4th application, but did not narrow in any way the subject 
of interférence. Schroeder carried his date of conception back of 
January, 1894, and won the interférence contest. Armstrong then 
bought up Schroeder, and used the claims of his August 4th appli- 
cation as fitting and appropriate to the invention set fortli in Schroed- 
er's . spécifications. They appear to fit the invention described by 
Schroeder with exactness, and I can see no reason for searching into 
a controversy between Armstrong and the patent examiner to learn 
what meaning should be attached to the claims when fitted upon the 
Schroeder disclosures. No such right inheres to an invader of the 
Schroeder préserve as it was finally ticketed, labeled, and issued from 
the Patent Office. The claims which appear in the Schroeder patent 
are, as I hâve said, perfect fits for the Schroeder disclosure, and that 
ought to be the end of the contention about the eiïect of the claims 
and what they mean. 

, Schroeder in 546,251 was the first to utilize a folded-over part of 
the skein-embracing casing as a bearing for the withdrawal of the 
threads. Armstrong, in patent 523,139, shows an extension of one por- 
tion of the casing upon which a skein can be hung, and which is then 
folded over so as to prevent the withdrawal of the skein. Complain- 
ant says that this end extension, when folded over, forms a bearing 
upon which the individual threads can be drawn out. Nothing is said 
in the spécifications or claim about its acting as a bearing pièce, and I 
doubt whether it bas that funçtion inhérent to its construction. It 
is certain that, if Armstrong had made such a claim for his invention, 
it would hâve been a pertinent référence against his claims in the Au- 
gust 4th application. As hère construed it was unimportant, as I 
hâve said just above in discussing the transfer of claims. 

The value of the folded-over extension as a bearing pièce belongs 
co Armstrong, because he bought it from Schroeder, and the only im- 
portance to be attached to his invention of 523,139 lies in the fact that 
he gets from it the right to fold over endways an extension of the cas- 
ing, and thus prevent the removal of the doubled skein through which 
the extension bas been passed. The patent may be valid. Whether 
infringed or not is another matter. If my views of the earlier 
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Schroeder patent are correct, it is better to eliminate it from our dis- 
cussion. 

The later Schroeder patent embodies the essential éléments of the 
earlier Schroeder patent and an endvvise-folded bearing flap which 
is first reinforced by portions of the sida extension folded over it. 
There is nothing new presented against this patent, except Fraley, 
534,390, "silk or thread package," and Smith, 536,313, "skeinholder." 

Fraley has a "skein retainer" within his casing, which is introduced 
as a separate entity, and after fastening it within the casing he tries 
to get a bearing for the individual threads by his combination. This 
is a complicated efifort to arrive at a resuit which Schroeder gets by 
using a folded portion of the casing itself as a bearing. Smith's way 
of getting the individual threads out is more complicated than Fra- 
ley's. They hâve no value as anticipations. It would be unfair to 
this patent to treat it in any other way than as a spécifie improvement 
upon the broader conception of the earlier Schroeder patent. Thus 
treated, it is infringed. 

The defendant's structure has a flap, folded first sideways and then 
endways, which is utilized as a bearing pièce over which the individual 
threads can be drawn forth. It therefore infringes the underlying es- 
sential principles of the first Schroeder patent and the spécifie improve- 
ments thereon to be found in the second Schroeder patent. Defend- 
ant's thread package conforms exactly to the requirements of a pat- 
ent which it owns ; but, of course, that furnishes no excuse for an in- 
vasion of complainant's property. 

If both parties owned nothing more than improvement patents, it 
goes without saying that the diiïerences of détail in construction are 
enough to save the défendant. The complainant's patents, however, 
if entitled to the rank which I am sure they deserve, taken as a whole. 
entitle him to the protection which he seeks. 

The claims of the two Schroeder patents in suit are valid and in- 
fringed. The défendant should not he held accountable for invasion 
of the sole claim of the Armstrong patent. 

Let a decree be drawn in accordance herewith. 



CASEIN CO. OF AMERICA v. A. M. COLLIXP MFG. CO. 

(Circuit Court, E. D. Pennsylvania. July 21, 1000.) 

No. 14. 

1. Patents (§ 328*) — Pbior Use—Enameling Compound for Coating Paper. 
The Hall patent, No. 620,537, for an eiiameliiig coinpound for surfac- 

ing paper aud method of produciiig tlie same, is vold for priur use of the 

compound for mauy years, prodiiced by the same inethod. 
[Ed. Note. — For other cases, see l'atents, Dec. Dlg. § 328.* 
Priorlty aud coiitinuauce of public use of invention as aflecting i)atenta- 

billtv. see note to Eastman v. Mayor, etc., of City of New York, Gl) C. C. 

A. 640.] 

'2. Patents (§ 328*) — Prioe Use — Enameling Compound fok Coatinq Paper. 
The Hall reissue patent, No. 11,811 (oi'iginal No. 609.200), for au in- 
soluble waterproof compound for coatinj; paper, etc., is void for prior use of 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the same or aimllar compound for more than two years prier to tlie ap- 
plication. 

[Ed. Note. — l'or otlier cases, see Patents, Dec. Dig. §■ .328.*] 

In Equity. On final hearing. 

Wetmore & Jenner, for complaînant. 

Harris S. Sparhawk and Horace Pettit, for défendant. 

HOLIvAND, District Judge. This suit was instituted alleging in- 
fringement of two letters patent issued to William A. Hall, relating 
to casein coatings for paper. For the first he filed his application 
April 5, 1897, and the original patent was issued August 16, 1898, 
being No. 609,200, hereinafter called the "formaldehyde patent." An 
application for the reissue of this patent was filed November 17, 1899, 
and the reissue bears date March G, 1900, being numbered 11,811. 
The other patent, No. 626,537, was applied for July 25, 1898, and 
issued June 6, 1899. This will be referred to hereafter as the "free 
acid patent." Both thèse patents were duly assigned to the complain- 
ant Company, a corporation orgànized under the laws of New Jersey. 
It is alleged in the bill that the inventions and improvements described 
and claimed in thèse patents are capable of conjoint use in the same 
compound and in the method of preparing- the same, and are in 
fact so conjointly used by the défendant ; anc^ f urther, that the latter 
has infringed both thèse patents, for which the usual demand for 
relief is made. 

The answer admits the issue and reissue of the formaldehyde 
patent to Hall, but dénies the validity of the reissue on the ground 
that: (a) It is for a différent invention from that for which the 
original was granted; (b) that Hall was guilty of lâches in apply- 
ing for the same ; and (c) that the original was not surrendered for 
insuiificiency arising without fraudulent intent. It is further alleged 
that both the original and reissue are void for lack of patentable 
novelty in view of the prior state of the art and by reason of certain 
enumerated prior patents and publications, and prior knowledge and 
use by certain enumerated persons, and dénies infringement of said 
reissue letters patent. 

As to the "free acid patent," the answer admits the issue of this 
patent, but dénies the novelty and utility of the alleged invention, or 
that Hall was the first inventor, and allèges that the said invention was 
without patentable novelty in view of the prior state of the art, and of 
certain prior patents and publications, and because of prior knowl- 
edge and use by certain persons ; and further allèges that the said 
invention is incapable of producing the resuit described in said patent, 
and was in public use in the United States for more than two years 
before the application for the patent. 

Patent No. 626,537 for the "free acid patent" will be first con- 
sidered. The claims of this patent are as follows: 

"1. An insoluble coating or euamel for paper composed of casein, a free 
acid, an alkali, and clay or other suitable minerai base, in substautially tbe 
proportions specifled. 

•For other cases see same topic & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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"2. An insoluble coating or enamel for paper composed of casein contain- 
ing a free acld, In substantlally tlie proportions specifled. 

"3. The method of producing an Insoluble coating or enameling composition 
for paper which consista in precipltating casein by the use of an acid, partial- 
ly washlng the casein so as to leave a portion of the acid combined therewith, 
drying out the acid .casein thus produced, dissolving said casein by means of 
a suitable alkali, and introdueiug a minerai body or Aller to the alkallne- 
casein solution tliùs formed." 

This patent is for a new and useful improvement in enameling 
compounds and method of producing the same. The invention has 
for its object the production "of a coating or enamehng for finishing 
and surf acing paper," etc. The composition, as stated in the spécifi- 
cation "belongs to that class of clay coatings in which a minerai 
base — such as clay, blanc fixe, or a similar ingrédient — is used to 
give body to the composition." 

Of the numerous matters of défense set up in the answer, it will 
be necessary to consider only one, to wit, public use of the mixture 
and sale of the product for more than two years in the United States 
before the application for the patent. An examination of the évi- 
dence, both documentary and oral, clearly establishes that an insoluble 
coating or enamel, such as described in the "free acid patent," was 
produced and used for the purpose of coating walls, signs, paper, 
and other articles for many years prior to the date of the patent. 

It will be noticed that this patent was issued to cover a composi- 
tion of matter and the method of producing it. The claims are three 
in number, two of which claim the composition, and the third the 
method of producing it. The description informs us of the ingrédi- 
ents essential to the product, which are, as stated: 80 per cent, of a 
minerai base, 17 per cent, of casein, containing about 1 per cent, of 
the free acid used to precipitate the curd. In mixing the casein and 
minerai base, a small amount of alkali, about 3 per cent, of the 
composition, is used, and any suitable alkali, such as borax, ammonia, 
or carbonate of soda, will be suitable for the purpose. We find from 
the spécifications a further description as to the method of producing 
the casein, which is accomplished by precipltating the curd from 
milk by the use of any suitable acid which will throw down the curd, and 
the patentée states that he leaves a small portion of the acid in the 
curd or casein for the reason that the efïect of the acid is to render 
the curd insoluble after the composition has been applied and has be- 
come seasoned, and furthermore it leaves the curd in a wholesome 
and clean condition, without imparting to it the "cheesy" odor re- 
sulting from rennet curdling or natural souring. 

Three ingrédients are used in the composition — casein, minerai 
base, and any suitable alkali. This patented enamel requires casein 
produced as above described. An examination of the évidence shows 
that this composition had been produced and used for a long time 
prior to the issuing of the patent. Milk had been subjected to the 
use of the same acid for the purpose of throwing down the curd after 
which tbe acid was washed out; but frequently it occurred that some 
of the acid remained in the curd, and in fact it is somewhat difficult, 
as the évidence showâ, to entirely eliminate ail the acid by washing, 
so that prior to the issuing of the patent the very same kind of case- 
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in was frequently produced, although we do not find it anywhere 
claimed in the prior use that tiie remaining acid in the casein was of 
any advantage to it in the production of an insoluble enamel coating; 
but it was produced prior to the patent, the same as it is being manu- 
factured at the présent time. This casein was used in connection 
with a minerai base of about the same proportion as that stated in 
the spécifications, and an alkali was also used in connection with 
casein and the minerai base long prior to the issuing of the patent 
for the same purpose as stated in the patent; that is, to eut and dis- 
solve the curd in mixing it with the minerai base. This coating was 
sold upon the market without any statement as to the particular func- 
tions of the varions ingrédients entering into it, but that it was made 
in the same way the évidence clearly establishes. 

The formaldehyde patent is for a new and useful improvement in 
insoluble waterproof compounds which are to be used for coating 
paper, and it is péculiarly adapted for surfacing walls of rooms or 
of advertising signs intended for outdoor service, or of paper, cloth, 
leather, or analogous substances, which it is désirable should receive 
an insoluble coating and one which is pervious to but unaiïected by 
water, and yet remains in such condition as to readily take the inks 
in printing or décorative work. The proportions of the mixture are 
80 per cent, of a minerai base, 16 per cent, of casein, and one part 
alkali, and 31/2 per cent, of formaldehyde. It is claimed the minerai 
base acts as a retarding agent, preventing the composition from set- 
ting too rapidly after it has been mixed, and that the formaldehyde 
is to render it, when fully dried out, insoluble in or insensible to the 
action of weather, either at normal or at high température. We 
find from the évidence that there is nothing at ail new in this com- 
bination, as ail thèse substances had been used in about the same pro- 
portions long prior to the issuing of the patent. The Zimmerman 
British patent, applied for in 1894, discloses the use of the casein 
solution with formaldehyde forming an insoluble film; but it is en- 
deavored to draw the distinction between a film coating, in that it 
is essential that a paper coating should contain a minerai base. It is 
established that a minerai base in varying proportions had been used 
for years prior in producing coatings for différent use, and Zimmer- 
man could hâve used in his mixture what was then being used by 
other firms manufacturing insoluble coatings in such proportions as 
were then in use and produced the best resiilts; but, aside from 
whether or not Zimmerman could hâve added a minerai base to his 
composition after the patent was issued in the same proportion as 
used in the latter, the évidence shows that the same mixture with 
formaldehyde had been used as early as 1889. Thèse prior mixtures 
consistéd of casein precipitated by acid, dissolved in an alkali mixed 
with clay or other suitable minerai base as a coating, and as early 
as in the year 1894 formaldehyde was used in the production of an 
insoluble coating, not experimentally, but in a commercial stage. 

We conclude that the ingrédients used in the composifion both of 
the free acid patent and the formaldehyde patent had been used by 
the public for more than two years before the application for the 
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patents in question, intermixed in the same manner, and producing 
tlie same resuit, and that both patents are invalid. 

For the reasons stated, the bill should be dismissed, with costs to 
défendant, and it is so ordered. 



UNITED STATES v. PATTIÎRSON. 

(District Court, D. Oregon. August 0, 1909.) 

No. 5,136. 

rEEJUKT (§ 11*) — FEDERAI, StATUTE— OaTH TO APPLICATION FOB PATENT. 

A willfully false statement in an oatli to an application for a patent, 
made as retiuired by Eev. St. § 4892 (U. S. Comp. St. IfWl, p. P/AS4), that 
tlie applicant verily lielleves liiniself to be tlie oi-iginal, first. and sole in- 
ventor of the device for which the patent is souglit, is of a niaterial niat- 
ter, and constitutes "perjnry," withln Rev. St. § r>;^02 (U. S. Conip. St. 
1901, p. 3653). 

[Ed. Note.— For other cases, see Perjury, Cent. Dig. J 40; Dec. Dig. 
§ 11.* 

For other définitions, see ^A'ords and Phrases, vol. 6, pp. 5305-5310 ; 
vol. 8, p. 7751.] 

On Motion for New Trial. 

The trial court instructed the jury in this case as follows: 

You hâve heard the testimony in this case, and you hâve listened to the ar- 
gument of counsel, and It beconies my duty at this time to advise you touch- 
ing the law of the case as applied to the facts whleh hâve becn narrated in 
your hearing. 

The défendant Is charged by the Indictment herein with liaving sworn false- 
ly, uuder an oath administered to hlm by G. W. Hodson, a notary public for 
Oregon, in a matter material to an inqulry before the Connnissioner of Pat- 
ents of the United States. The indictment Is drawn under section 5392 of the 
Revised Statutes of the United States, which provides that every i)erson who, 
having taken an oath before a compétent tribunal, offlcer, or person in any 
case in which the law of the United States authorizes au oath to be admin- 
istered, that he wlU testify, déclare, dépose, or certify truly, or that any writ- 
ten testimony, déclaration, déposition, or certiflcate by him subscril)ed is true, 
willfully and contrary to such oath states or subscribes any material matter 
which he does not believe to be true, is guilty of perjury. 

A copy of the oath alleged to hâve heen taken and subscribed is set fortli 
in the indictment, whereby the défendant, Charles A. Patterson, swears "that 
he verily belleves himself to be the original, first, and sole inveutor of the 
Improvement in buckles descrlbed and clalmed in the annexed spécifications," 
whereas it Is alleged by the indictment that he, at the time of taking said 
oath, namely, the 14th day of March, 1907, well knew that he was not the 
original, first, and sole inventer of said improvement in buckles, as descrlbed 
and claimed in said spécifications. 

Under the law of Congress relating to patents It is requisite for one desir- 
Ing to obtaln a patent right upon a new invention, or any novel improvement 
on an old Invention, to make application therefor in writlng to the Commis- 
sioner of Patents, and flle the same in the Patent Office, specifying in certain 
manner and particulars the invention deslred to hâve patented. The law 
further requires that the petitioner shall make an oath that he does verily 
believe himself to be the original and first Inventer or discoverer of the art, 
machine, or Improvement for which he soliclts a patent. Such an oath, déc- 
laration, or attidavlt cbnstitutes in part the proof upon which the Commls- 
sioner of Patents acts in determlning whether or not the invention claimed 

•Kor other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
172 F.— le 
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îs ue\v and ttseful, and is sueli a one a,S: to entitle the claimant to a patent 
theréon. Tlius it is that the daim for the patent forms the basis upon whlch. 
this inqiilry proeeeds, and the oath, declnration, or affidavit subscribed in 
support of the application is therefore touching a matter materlal to the in- 
quiry before the Commissioner of Patents, and is such a one upon wliich per- 
Jury may be predicated under said section 5392, If the party taking the oath 
or making the déclaration or affidavit swore falsely with relation thereto, or 
if at the tinie of taking said oath he did not believe the matter or f acts set 
forth thereln to be true. 

The plea of not guilty puts in issue ail the materlal allégations of the In- 
dictment, and this casts upon the governmeut tlie burden of provlng or sub- 
stantlating ail of such allégations, to your satisfaction, beyond a reasonable 
doubt. 

The law présumes the accused to be innocent until he is proven guUtj'. 
This Is not a presumption to be regarded lightly, but is real and substantial, 
and attends the accused until it is overcome by évidence satisfylng your minds 
of his guilt. 

The real issue in this case is reduced to very narrow llmits. The oath or 
déclaration alleged to hâve been subscribed and verified by the défendant, I 
instruct you, was touehing a matter materlal to an inquiry before the Com- 
missioner of Patents, which disposes of that élément in the case. Further- 
more, the proofs touehing the defondant's subscription and vérification of the 
oath, déclaration, or affidavit set forth in the indictment before 0. W. llodson, 
a notary public for Oregoii, Is very persuasive, so that there can scarcely be 
any question about that. ludeed, neither the défendant nor his .counsel make 
any spécial question upon the subject. But, however that may be, I leave it 
for you to détermine whether or not the défendant so subscribed and verified 
such oath or déclaration. 

The pivotai controversy is touehing the alleged improvement upon the buck- 
le which has been exhlbited to you. The first question with référence to this 
Is: Who was the original, first, and sole inventor of the imjjrovement claim- 
ed? I refer to the invention which consists of an improvement upon a one- 
plece buckle ; the principal f eatures or éléments of the improvement belng a 
clamplng plate, having an inner flat face, Connecting with side bars at one 
«nd, the inner face of said plate lying at an angle to the normal strain, and 
a couni:er bar jolning the side bars at the opposite end, with an approximate- 
ly seuilcircular projection extending rearwardly in a plane coïncident with a 
I>i.!ine therefrom passing through a médian longitudinal Une of the side bars. 
<)r, to simplify it, the Invention consists of this blnding plate composing the 
front of the buckle and the projection or lip on the Connecting bar at the rear. 
AU other features or éléments claimed for the improvement are purely ar- 
Mtrary and without inventive utility. I call your attention to the binding 
plate, which is this front pièce of the buckle. This is one élément of the in- 
vention. And then this lip or extension on the after bar, which Is another 
part or élément of the invention. Somethlng has been said and testified to 
hère before you relative to a mechanical principle which has been attempte<i 
to be illustrated by the plate marking the quarter part of a circle. But that 
élément is not claimed in the patent itself, and It is not a part of the claim 
hère, so that you may as well put that out of your minds. Another élément 
as spoken of in the clalm is the forward edge of the clamping plate belng of 
appréciable width to form a binding face, and lylng in a plane coïncident 
with the plane of the forward edge of the side bars and at an angle to the 
plane or inner face. That refers to the face of the plane at the front of the 
buckle belng coïncident with the sldes of the bar; but that is not a matter 
of Invention. That is nierely arbitrary, so that that matter is not in this case. 
It is also claimed in the patent that this pin is placed at rlght angles with the 
clamplng face. That is an old devlce, and It is not claimed as a part of the 
improvement hère; so that the improvement or the éléments of the improve- 
ment are reduced to two, as I hâve stated them to you: Simply the binding 
plate, composing the front of the buckle, and the projection or lip on the Con- 
necting bar or rear. So that you can disabuse your rplnds of ail other com- 
plications about this patent, and reduce it to thèse two éléments or conditions. 

Was it Van Emon, or was it the défendant, who was the inventor of this 
new improvement? Both of thèse œen claim to be the original or first inven- 
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tor of sald improvement. If the défendant was the original, first, and sole 
inventor of sueh improvement, then that is the end of this case; liecause. If 
so, his oath or déclaration would be tnie. and lie vTOuld not be guilty of per- 
jury under tUe indictment. But If Van Emon was the original, lirst, and sole 
Inventor — and thîs you must ascertain — then another question will arlse, 
which has two aspects, namely : Whether the défendant knevc that Van Emon 
was such original, flrst, and sole inventor, and, having sueh knowledge, took 
the oath or made the déclaration in question ; or whether he had no sueh 
knowledge of sueh fact, but, knowing that he himself was not sueh inventor, 
verified sald oath or déclaration — because In either event he could not hâve 
believed the alleged facts stated In sald oath or déclaration to be true. 

In this relation, I further Instruct you that, to constitute perjury, the falso 
oath must hâve been taken willfully and corruptly; that is to say, it must 
hâve been taken with some degree of délibération, and with an intent to tes- 
tify falsely, and the accused must not, at the time, hâve believed the fac*^"- 
so verified and sworn to to be true. The Inteut or motive being a condition 
of the mind, you must détermine as to that by the aets and demeanor of the 
accused, and by ail the attendant facts and circumstances. Men do not usu- 
ally act wlthout some impelling influence, some purpose in view; and for the 
ascertainment of that purpose, or the intent or motive behind It, where there- 
is no express déclaration respecting It by the accused, resort must be had to 
his acts and demeanor, his relationship with the principal and controUing 
facts in the case, and ail the attendant circumstances that may throw light 
upon the subject. 

False swearing, in an honest belief that the statements verified are true, 
could not constitute perjury ; and if the défendant, when he made oath to the 
déclaration in question, truly beliaved that he was the original, flrst, and sole 
inventor of the specified improvement, and honestly and in good faith believed 
sueh statement to be true, he would not be guilty of the charge. The law also 
présumes that a persoa to whoni a patent has been Issued is the original and 
flrst inventor of the device or thing patented ; that is to say, the production of 
the patent makes a prima facie case in his favor. But this presumption or 
prima facie case may be overeonie by proof to the contrary, and has been over- 
come In the courts, because patents hâve been set aside and canceled on sub- 
séquent ascertainment and proof that the elaimant was not in truth and in 
fact sueh original and flrst inventor. 

It is further essential to this case, before a conviction can be had, that Van 
Emon must hâve beeu the original and first inventor of the improvement upon 
a one-plece buckle eontalning the same éléments that défendant has obtained 
the patent upon, which principal and essential éléments I hâve explained tO' 
you heretofore. For the ascertainment, therefore, as to who of thèse parties. 
Van Emon or the défendant, was tlie original, first, and sole inventor of this 
improvement in question, you will take into considération the relationship of 
the parties, the purchase of the Larsou elaim or application for patent jointly 
by Van Emon, the défendant, and Mrs. Parrish, the opportunity afforded the 
parties, namely. Van Emon and the défendant, for ascertaining mlnutely the 
éléments of sueh claim, the suggestions and discussions between them and 
others as to Its utillty, and touching auy Improvement thereto, and cspeeially 
the improvements in question ; the further joint application for a patent upon 
a buckle by Van Emon, the défendant, and Mrs. Parrish, the purpose they had 
in view in making sueh application, and the final withdrawal of sueh claim, 
and how and why it was done ; and the subséquent application of the défend- 
ant alone for the patent to the improvement in question, and how and why he 
so made the application alone, and without joining with the other parties con- 
cerned in the previous clalms for a patent particularized by the last inven- 
tion upon a one-piece buckle. 

You wlU further take into considération the models that hâve been produc- 
ed hère by the respective parties, namely. Van Emon and the défendant, and 
détermine, if you can, who originated or produeed the flrst and primary idea 
of the improvement, which is shown fortli by the one-plece buckle patent — 
whether, consldering ail thèse, together with other testimony in the case bear- 
ing upon the subject, bearing in mind at the same time the credibility of the 
witnesses and the welght to be given sueh testimony, Van Emon produeed the 
original, flrst, distinct and deflnite idea of the improvement, not vague and 
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fancifiil, but ■«•ell-defined, exact, and susceptible of démonstration, or whetli- 
er the défendant was the original, first, and sole inventor, as he déclares under 
oath that lie believes lie was. If lie was not such original, first, and sole in- 
ventor tliereof, as I Uave said before, and was conscious that Van Eiuou was 
sucli inventor, if you so find that Van Emon was, or was conscious that lie 
(défendant) was not such original, first, and sole inventor, and deliberately, 
with culpable and corrupt intent, swore to such déclaration that lie believed 
lie was the original, flrst, and sole inventor of sucli improvement, and did not 
at the time believe the déclaration to be true, he would be guilty under the 
charge. Otherwise, he should be acquitred. 

I will explain to you now the signlflcance of the expression "reasonable 
doubt." It is such a doubt as exists in reason — not captions, frivolous. or 
whimsical, but of substantial moment — and Intercejits or arrests satlsfactory 
conviction in the mind, and causes hésitation and nucertainty as to the real 
fact. Applied to a flnding as to the guilt of the accused in criminal practice, 
it is sueli a doubt, snggested by the dictâtes of reason, comnion sensé, or com- 
uion understanding, not fanciful or far-fetched, as will interoept fair convic- 
tion in the minds of the jury touching the guilt of the accused under the 
charge for whieh he is being tried, after a carefnl survey and considération of 
ail the testimony in the case. Stated objectively, it is that state of the case 
which, after entire comparison and considération of ail the évidence, leaves 
the minds of the jurors in that condition that they caunot say they feel an 
abiding conviction to a moral certainty as to the truth of the charge. If, there- 
fore, upon such proof as hère adduced, consideriug it in its fuUness and en- 
tlrety, there remains in your minds a reasonable doubt as to the guilt of the 
accused, he is entitled to the beneflt of it by an acquittai ; that is, the évidence 
must establish guilt under the charge to a reasonable and moral certainty — a 
certainty that coiivinces and directs your understanding, and satisfles your 
reason and judginent, acting under your duties and obligations as jurors. 

It is the province of the court to instruct you touching the law governing the 
cause at issue, and you will take and accept the law given to be the law in 
the case. But it is your sole province, under the instructions of tlie court, to 
flnd the fact or facts froni the testimony adduced ; that is, you inust judge of 
the effect of the évidence and return your verdict accordingly. And hère I 
will say to you that, if the court lias expressed an opinion upon the fact or 
facts In the case, you will not be controUed by that, but you mnst use your 
own .iudgment upon that subjeet. Your power and authority of judging of 
the effect of évidence is, however, not arbitrary; but your function in that 
regard should be exercised wlth légal discrétion, and in subordination to the 
rules of évidence. For instance, you are not bound to tiud in conformity with 
the déclarations of an y nnniber of witnesses, wliich do not produce conviction 
in your minds, aguinst a less numlier, or against a presumption or otlier évi- 
dence satisfying your minds. ïo justify conviction upon a cliarge of perjury, 
it must be supported by the testimony of two crédible witnesses, or by one 
witness worthy of crédit and other corroborating proof or circumstances. 

A witness is presumed to speak the truth. This presumption, however, may 
be overcoiiie by tlie mi.uiner in which he testifies, by the character of bis tes- 
timony, or by évidence affecting his cliaracter on oatli, or by contradictory 
évidence. And a witness false in one part of his testimony is to be distrusted 
in ail. 

Being the judges of the effect and value of the évidence, you are necessarily 
the judges also of the credibility of the witnesses. This you must détermine 
by the nianner in which the witness déports hiniself upon the witness stand — ■ 
whetlier he appears to be candid and fair, or wliether he is evasive, or is swift, 
or is reserving part of the truth, iiot detailiug the wliole truth, and also by 
testimony serving to contradict or impeaeh the witness, or by any facts or 
circumstances appearing in the case tending to his discrédit, coiisidering at 
the same time any bias or interest the witness may hâve in the causç. In this 
relation, I direct your attention to the fact tliat the défendant bas taken the 
witness stand in his own behalf, which he had a right to do, if he so chose. 
Having gone upon the stand, it was compétent for the governmeiit to discréd- 
it his testimony, as that of any other witness, and by the same methods. You 
eau properly consider, therefore, his manner of testlfying, the inhérent proba- 
bilities of his story, the aiuount and character of the contradictory testimony, 
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the nature and extent of his iiiterest in the resuit of the trial, and the Im- 
peaeliing évidence, wlialever it may be, In determinlng how mucli credence he 
is eutitled to. 

Now gentlemen of the jury, you will take this case, and, under the instruc- 
tions that I hâve glveu you, aetingfalrly and impartially, and witliout préju- 
dice or bias, either towards the government or towards the défendant, as 
Iriers of fact, you avIII détermine from ail the testimony adduced at the trial 
whether the défendant is guilty or uot gùilty under the charge contained in 
the indietment, as I hâve explaiued it to you, and render your verdict accord- 
ingly. 

Walter H. Evans and J. R. Wyatt for the United States. 

H. H. Riddell, R. A. Wade, and E. S- J. McAllister, for défendant. 

WOLVERTON, District Judge. This is a motion for a new trial, 
based upon the instructions of the court touching the alleged crime 
charged in the indietment, naniely, perjury, and what act or assevera- 
tions on the part of the défendant would render him guilty of that 
offense. 

The indietment is drawn under section 5392 of the Revised Statutes 
of the United States (U. S. Comp. St. 1901, p. 3G53),which provides 
that every person vvho, having taken an oath before a compétent tribu- 
nal, ofïicer, etc., that he will testify, déclare, dépose, or certify truly, or 
that any written testimony, déclaration, déposition, or certificate by him 
subscribed is true, willfully and contrary to such oath states or sub- 
scribes any material matter which he does not believe to be true, is 
guilty of perjury. It is alleged in the indietment that the défendant 
took an oath before C. W. Hodson, a notary public, to the effect that : 

"He verlly believes himself to be the original, flrst, and sole inventor of the 
Improvenient in buckles described and claimed in the annexed s])eciflcation ; 
that he does not know and does not believe that the same was ever known or 
used before his invention or discovery thereof." 

The indietment négatives the statements in the oath in the follow- 
ing language: 

"Whereas, in truth and In fact, the said Charles A. Tatterson, at the tinie 
when he so swore and niade his said déclaration and aflidavit as aforesaid. 
well knew that he was not the original, flrst, and sole Inventor of said improve- 
]nent in buckles," etc., and that he "well knew and btOieved that the same had 
been known and used before his alleged invention and discovery tliereof." 

The theory upon which the case was tried, and that upon which 
the court instructed the jury, was that the charge of perjury was 
based upon the words contained in the oath, namely : 

'■That he verily believes himself to be the original, flrst, and sole inventor 
of the improvenient in buckles." 

This is indicated by the instruction of the court, as follows: 

"Was it Van Emon, or was it the défendant, who was the inventor of this 
new iniprovement? Both of thèse nien claim to be the original or flrst inventor 
of said improvenient. If the défendant was the original, flrst, and sole In- 
venter of such improvement, then tliat is the end of this case; because, if so, 
his oath or déclaration would be true, and he would not be guilty of perjury 
under the indietment. But If Van Emon was the original, flrst, and sole in- 
ventor — and this you must aseertain — tlien another question will arise, which 
has two aspects, namely: Whether tlie défendant knew that Van Emon was 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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such original, flrst, and sole Inventor, and, havlng sucb knowledge, took the 
oath or niade the déclaration in question ; or, whether he had no such knowl- 
edge of sncli faet, but, kuowing tliat he himself was not such inventor, verifled. 
said oath or déclaration — because in either event he could not hâve believed 
the alleged facts statad in said oath or déclaration to be true." 

It will be seen that the word "sole" bas a material bearing, both 
on the theory upon whicb the case was tried and on that upon which 
it was put to the jury by the instruction of the court. If perjury 
cannot be predicated upon the use of that word, in connection with 
the words "original" and "first," the oath having been made in a pro- 
ceeding to obtain a patent, then a new trial should be granted ; oth- 
erwise, it must be conceded that the judgment is proper. The the- 
ory upon which the court proceeded is that the oath was taken in an 
inquiry before the Commissioner of Patents as to whether a patent 
should issue for this improvement in buckles to Patterson, the ap- 
plicant for the patent. 

"Any person who haa iuvented or discovered any new and useful art, ma- 
chine, nmnufacture, or composition of matter, or any new and useful improve- 
nients thereof, not Icnown or used by others in this eountry, before his inven- 
tion or discovery thereof, and not pateuted or described In any printed publi- 
cation in this or any foreign eountry, before his invention or discovery there- 
of, or luoré than two years prior to his application, and not in public use or 
on snle lu this eountry for more tlian two years prior to his application, un- 
less the same is proved to hâve been abandoned, may, upon payaient of the 
fées required by law. and other due proceediug had, obtain a patent therefor." 
Section 4886, Rev. St. (U. S. Comp. St. 1901, p. S382). 

It is further provided (section 4888, Rev. St. [U. S. Comp. St. 
1901, p. 3383]) that, before any inventor or discoverer shall receive 
a patent for his invention or discovery, he shall make application there- 
for, in writing, to the Commissioner of Patents (specifying what the 
application shall contain), which application shall be signed by the 
inventor and attested by two witn esses. Then follows the require- 
ment of section 4892 (page 3384), which is as follows: 

"The applicant shall make oath that he does verily believe himself to be the 
original and first inventor or discoverer of the art, machine, manufacture, com- 
position, or improvement for which he solicits a patent; that he does not 
kuow and does not believe that the same was ever before known or used." 

Then by section 4893: 

"On the flling of any such application and the payment of the fées required 
by law, the Commissioner of Patents shall cause an examluation to be made 
of the alleged new invention or discovery ; and if on such examination it shall 
appear that the claimant is justly eiititled to a patent under the law, and that 
the same is suftieiently useful and important, the Commissioner shall issue a 
patent therefor." 

It is plain to be seen f rom thèse statutes that the Commissioner of 
Patents has a very important duty to perform in this relation, namely, 
that of an examination of the application and proofs, for a détermina- 
tion as to whether or not the applicant is entitled to the patent ap- 
plied for. It seems to me, therefore, that the subscribing of the oath 
in question was the production of matter material to that inquiry, 
and a false oath taken with référence thereto would bring the case 
within the intendment of section 5393 of the Revised Statutes, and 
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wouîd render the affîant guilty of perjury. And this is the especial 
theory upon which the court ins'trùcted the jury in the case. 

By rule 46 adopted by the Cornmissioner of Patents, with the ap- 
proval of the Secretary of the Interior:, 

"The appUeant, If the inventor, must make oath or affirmation that he does 
verlly believe himself to be the original and flrst inventor or diseoverer of the 
art, machine, manufacture, composition, or improvement for which he solicits 
a patent; that he does not know and does not believe that the same was ever 
before known or used, and shall state of what country he Is a citizen and 
where he résides, and whether be is a sole or joint Inventor of the invention 
claimed in hls application." 

This rule, if not authorized by law, of course, could not make that 
perjury which is not constituted perjury under the statute of Con- 
gress. One of the purposes of the inquiry, as indicated by the rule, 
was to détermine whether the applicant was the sole inventor, or 
whether he had invented a device jointly with some one else. If he 
were jointly interested with some one else, it is plain that he would 
not be entitled to a patent in his own right ; so that this condition 
was one very material to the inquiry before the Cornmissioner of Pat- 
ents, The Commissioner, if it had appeared by the application in 
■question and under the affidavit made by the défendant, Patterson, 
that he was a joint inventor with some other person, would not hâve 
issued him any patent at ail, or else would hâve issued the same to 
Patterson jointly with the other individual entitled with him to an in- 
terest therein. So it is the use of the word "sole" was a thing ma- 
terial and important in the inquiry being made, and that an oath 
taken with référence thereto, if false, constituted perjury under sec- 
tion 5392. After ail, the word "sole" is a shorter way of saying that 
the applicant does not know and does not believe that the same, name- 
ly the invention, was ever before known or used. If the applicant 
was a joint inventor with some one else, it follows, without question. 
;that it would hâve been previously known and used. Hence the word 
"sole" means the same thing, practically, as is couched by significa- 
tion in the clause just alluded to, But it seems to me, however, that 
the use of the word "sole" in the affidavit as subscribed, in connec- 
tion with the words "original" and "first," has a significant and ma- 
terial bearing in the inquiry which was then being prosecuted before 
the Commissioner of Patents, and that a false oath with référence 
thereto renders the affiant guilty of perjury. 

I am familiar with the doctrine as announced in the cases of Wil- 
«amson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 
278, and Robnett v. United States (C. C. A.) 169 Fed. 778; but in 
those cases the oath was taken with référence to matter not deemed 
material to the inquiry, and it seems to me they do not hâve appli- 
.cation hère. 

For thèse reasons, the motion for a new trial will be denied. 
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MORIMURA BROS. t. UNITED STATES. 

(Circuit Court, S. D. New York. May 21, 1908.) 

No! 5,015. 

CusTOMs DuTiEs (§ 36*) — Classtfication—Papeu Napkins— "Printed Mat- 

lER." 

The provision for "firinted inatter" in Tarlff Act July 24, 1897. e. 11, 
§ 1, Scliedule M. par. 403, .30 Stai. 1&9 (U. S. Coini). St. 1901, p. Iii7;î), does 
not include Japanese napkins niade of crinkled paper and ornanieuted 
vvitli designs iii colors, steneiled, stamped, or i)rinted tliereon. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 3G.* 
For other définitions, see Words and Plirases, vol. 0, pp. 5503, 5504 ; 
vol. 8, p. 7763.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,651 (T. D. 38,350), 
affirmed the assessment of duty by the collecter of customs at the port 
of New York. The Board's opinion reads as follows: 

FISCHER, General Appralser. This prétest relates to the assessment of 
duty under Tarife Act July 24, 1897, c. 11, § 1, Schedule M, par. 407, 30 Stat 
189 (U. S. Comp. St. 1901, p. 1673), as manufactures of paper, on certain nap- 
kins niade of crinkled crêpe paper and brnamented with designs in colors 
steneiled and stamped or printed thereon from blocks of wood. The. import- 
ers clalm that duty should hâve been properly assessed at the rate of 23 per 
cent, ad valorem, as printed matter, under the provisions of paragraph 403 
of said act (30 Stat. 189 [U. S. Comp. St. 1901, p. 1673]). 

This class of merchaiidise has been the subject of many décisions of the 
Board, ail of which hâve followed previous rulings rendered under Taritî Act 
Aug. 27, 1894, c. 349, 28 Stat. 609, and there appears to hâve been a uniform 
customs practice extending back for many years in returning such articles 
as manufactures of paper. The tarife act of 1894 provided a hlgher rate of 
duty on "'printed matter" than on "manufactures of paper"; and the import- 
ers of paper napkins then claimed that such articles were in fact manufac- 
tures of paper, and not the printed matter provided for under the then tarlfï. 
In G. A. 2,803 (T. D. 15,682) they were held to be printed tissue paper ; and 
in G. A. 3,043 (T. D. 16,019) the Board reversed its previous ruling and sus- 
tained the Importers in their claim that Japaaese napkins were properly duti- 
able as manufactures of papér. In the latter case the importers of record 
(Morimura Bros.) are the same concern who appear in the case at bar. 

In that case the record was quite extensive, and the processes of the man- 
ufacture of such paper napkins were dwelt upon at length, and the import- 
ers succeeded in establishing their claim that the said napkins were manu- 
factures of paper and not printed matter. The présent tarilï act provides 
!i hlglier rate of duty ou manufactures of paper than on printed matter ; and 
the same flrm now appears and, reversing Its previous position, seeks to 
])rove the article to be in fact .printed matter. The testiniony in the présent 
case, the samples, and the record before us add no new feature to the issue, 
and succeed in no way in conyincing us that Japanese paper napkins are less 
manufactures of paper than they were under the previous tarilï act. Thèse 
na))l-:,ins are completed articles, and adapted for a particular purpose, and to 
1)0 used as any other ordinary napkin would be used. The design in colors 
pi'inted on such articles is merely décorative, and the article, as an article, 
luis its usefulness, irrespective of the décorative feature. It thus falls dl- 
rectly within the ruling of U. S. v. Hensel (C. G.) 152 Ped. 578, T. I). 27,856, 
wherein so-called lace-paper tops and dollies, eut or stamped out of sheets 
of paper and with printed inscriptions thereon, were held to be in fact man- 

•For other cases see same topic & ! numbbs In Dec. & Am. Digs. 1807 to date. & Rep'r Indexe» 
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nfaotures of paijer, and not printed matter ; the court following and citing 
che case of Kraut v. U. S. (C. C.) 334 Fed. 701, T. D. 25,829, afflrmed 142 Fed. 
103T, 71 C. C. A. 684, T. I). 2(),94(;. According to such authorlty "printed mat- 
ter," in paragraph 403 of the tariff act of 1897, does not iuc-lude an article or 
material on which tlie priutiug is a subordinate feature. 

Tais being tlie case, Japauese paper napkins with designs in colors printed 
thereon are clearly not included witliin the provisions for priiited matter. 
That they are is the only daim set up by the importers in their protest ; and 
the same nuist therefore be overruled, and the décision of the collector af- 
flrmed. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

PLATT, District Judge. Décision afifirmed. 



YAMANAKA & CO. v. UXITED STATES. 

MOKIMUKA BROS. v. SAME. 

(Circuit Court, S. D. New York. Jlay 20, 1900.) 

Nos. 5,,'J29, 5,330. 

1. CCSTOMS DUTIES (§ 38*)^Classification— "Joss I.rGIIT." 

A dried paste of sandlewood dust aud ehiy, in tlie forni of sticks, eoues 
and coils, which, wlieu lighted, yields a fragraut odor aiid is burnt at tlie 
altars and shrines of joss houses and temples in China and Japan, is 
■'joss light," within the nieaning of Tariff Act ,Tuly 24, 1897, c. 11, § 2. 
Free List, par. 587, 30 Stat. 198 (U. S. Comp. St. 1901. p. 1084). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.*] 

2. Customs Duties (§ 38*) — Classification— Comiiercial Désignation. 

Articles wiiich are in truth and fact joss sticks or j().ss liglits are sul)- 
ject (o classitication as such uuder Tariff Act July 24, 1897. c. 11, §• 2, 
Frte Eist, par. 587. 30 Stat. 198 (U. S. Comp. St. 1901, p. 1084), notwith- 
staiidiiig that they may hâve no commercial désignation as such. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.*] 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

The articles in controversy were held in the board's décisions not 
to be subject to classification as joss sticks or joss light, under Tariff 
Act July 34, 1897, c. 11, § 2, Free List, par. .587, 30 ' Stat. 198 (U. S. 
Comp. St. 1901, p. 1684), because not shown to be so known in trade 
and commerce. The importers contended that it was not necessàry to 
prove commercial désignation, but that it was sufificient to show that 
the articles were in fact joss sticks or joss light. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importers. 
D. Frank Lloyd, Asst. Û. S. Atty. 

PLATT, District Judge. The merchandise is a dried paste of san- 
dalwood dust and clay, variously in the form of small sticks, cônes, 
and coils. When lighted it yields a fragrant odor. The testimony in 
the record fully establishes that it is used in joss houses and temples 

*For other cases see same topic & § mumbbk ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in China and Japan, beirig bùrnt at their altars and shrines. Clearly it 
seems to be the joss light intended by Congress to be allowed free 
entry under paragraph 587 of the tariff act (Act July 24, 1897, c. 11, 
§ 2, Free List, 30 Stat. 198 [U. S. Comp. St. 1901, p. 1684]). 

Champion v. U. S. (C. C.) 150 Fed. 239, T. D. 27,495, has no appli- 
cation hère. The goods there considered were not, in truth and f act, 
joss sticks, but were allowed that classification because of their being 
so denominated in trade. The articles before me now, being actually 
joss sticks or lights, are clearly entitled to exemption from duty. 

The décision of the Board of General Appraisers is reversed. 



IIAVEN & CLEMENT v. JAMES. 
(Circuit Court, N. D. Georgia, W. D. August 12, 1909.) 

1. Qamino (§ 12*) — WAGEBisa CoNTRACTS— Sale of Cotton fob Future De- 

LIVEEY. 

A contract for the purehase or sale of cotton for future delivery on the 
New York Cotton Exchange, made sub,ject to the rules and by-laws of 
the exchange, which provide that aetual delivery of the cotton shall be 
contemplated by such contracta and may be required thereunder, is valid, 
and not illégal as a wagering contract. 

[Ed. Kote. — For other cases, see Gaming, Cent. Dig. § 22 ; Dec. Dig. 
f 12.*] 

2. Gaming (§ 12*) — Purchase or Saie of Oommodity on Exchange— Mode 

op Settlement. 

The fact that a contract for the purchase or sale of cotton on an ex- 
change for future delivery, made by a broker In his own nanie, but on 
behalf of a customer, is settled between the brokers by setting it ofE 
against other contracts, or "rung ont," as permltted by the rules of the 
exchange, does not extinguish it, or render it invalid as between the bro- 
ker and hls customer, who had knowledge of such rules. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. § 22 ; Dec. Dig. 
§ 12.*] 

At Law. On motion by défendant for new trial. 

Brown & Randolph and Spencer R. Atkinson, for plaintiffs. 

Smith, Hammond & Smith and C. E. Battle, for défendant. 

NEWMAN, District Judge. This case having been tried by the 
court with a jury, and a verdict having been rendered in favor of the 
plaintififs, the défendant made a motion for new trial, and the prés- 
ent hearing is on that motion. 

The suit was brought by Haven & Clément against D. W. James 
for $10,145, "for work and labor done, services rendered, and money 
paid out and expended by said plaintiffs during the montlis of Octo- 
ber, November, and December, 1904, at the instance and request of 
the défendant," which amount it is alleged the défendant afterwards, 
in considération of the premises, promised to pay the plaintiff upon 
request. Plaintiffs were engaged in buying cotton on the New York 
Cotton Exchange, and the amount stated is claimed to be due by the 
défendant to the plaintiffs on account of transactions between them. 

*For otber cases Bee Bame loplc & S numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It is alleged that they were employed by James, at various times named 
in the déclaration, to buy and sell cotton in accordance with his de- 
sires. It is further alleged that plaintiffs — 

"being at said time (referring to the dates mentioned in the déclaration) bro- 
liers engaged in the buying and selliJig of cotton for a commission, they niade 
said scveral purchases and sales of cotton for and at the request of the said 
défendant at the priées respectively authorized by him, and at his instance and 
request entered into bindlng contracte of purchase and sale for future dellvery 
at the times aforesaid, in accordance with the rules and by-laws of the New 
York Cotton Exchange, for ail of the cotton so purchased and sold ; and 
plaintiffs further show, as members of the New Yorlî Cotton Exchauge, that 
parties from and to whom said purchases and sales were made dld not and 
do not know the said défendant, but look solely to the plaintiffs for a com- 
pliance with said contracts of purchase and sale, and hold your petitioners 
llable, bound for due compliance therewith." 

It is then alleged that the défendant well knew that the plaintiffs 
were to rriake, and did make, said purchases and sales under and sub- 
ject to the rules and by-laws of the New York Cotton Exchange, and 
were held personally bound for carrying out contracts in accordance 
with the rules and by-laws of the exchange. ■ They allège that they 
advised the défendant that the several purchases and sales of cotton 
were made for his account and in accordance with his instructions, 
subject to the rules and by-laws of the New York Cotton Exchange; 
and that : 

"Said orders for the purchase and sale of cotton for future delivery were re- 
■ceived and executed with the distinct understanding that actual delivery was 
contemplated as provided by the rules of said exchange, ail of whicli was 
well known to the défendant." 

It is further alleged that: 

"After said purchases and sales of cotton were made, as hereinbefore charg- 
ed by them, for the said défendant, at his instance and request, for future de- 
livery at the times aforesaid, cotton decllned or advanced, as will appear from 
the bill of particulars attached to the original déclaration, until the loss in 
the purchases and sales amounted to the sum of $9,280, which sum plaintiffs 
were bound to make good and pay, and which they did make good and paid 
to those from whom said cotton was bought or sold as the case may be, ail 
of which was doue for the beneflt and at the instance and request of the said 
défendant." 

It is then alleged that the défendant promised to remit upon re- 
quest and to place in the hands of plaintiffs a sufîicient sum to pro- 
tect the plaintiffs, but that he failed in this respect — that is, in the 
sum of $9,380 mentioned — and thereby became indebted to them in 
that sum. It is then alleged that the défendant is indebted to plain- 
tiffs (in addition to the $9,280) for commissions for services ren- 
dered by them, in the sum of $840 for work done and services ren- 
dered, said commissions being based upon the rules of the New York 
Cotton Exchange; that it was well known to the défendant, and 
under the rules of said exchange, plaintiffs were entitled to $7.50 for 
100 baies of cotton bought or sold — the commissions for the same 
100 baies bought and sold being the sum of $15. They allège that 
the défendant is indebted to them in the sum of $25, being collection 
charges charged and paid by plaintiffs upon certain checks remitted 
to plaintiffs by défendant in checks drawn on banks in the state of 
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Georgia; said collection charges being paid by plaintiffs for collecl- 
ing thèse checks through their bank in New York. They allège they 
are entitled to interest at the rate of 6 per cent. 

To this déclaration a demurrer was filed, which was overruled. An 
answer was then filed. Défendant denied liability upon varions 
grounds. Défendant denied that he had any transactions with the 
plaintififs in the purchase and sale of cotton, except in the purchase 
and sale of cotton futures. He dénies that certain advances which — 

"plaintiffs claiiu were uiado by them, were made by the direction and request 
of défendant, or with his Ivnowledge and consent, but were voluntary acts of 
plaintiffs, for which they hâve no right to hold défendant liable, and for whlcli 
he dénies any and ail liability." ; , , ,,■..'_.- ,_. 

By an amendment to the answer the défendant says that no pur- 
chase and sales of actual cotton were contemplàted by either party to 
the transaction, or were made, or intended to be made; that it was 
fully understood between the parties that the purchases and sales were 
siniply purchases and sales of futures, and were only wagers dépend- 
ent on the course of the fluctuations of futures and to the variations 
of the price thereof; that no actual cotton was bought, sold, or de- 
livered, or received by plaintifï, in connection with any of the alleged 
transactions described in the complaint; that the deliveries or receipts 
of cotton which the plaintiffs may daim to hâve made, or which may 
bave been made in the plaintiff's books, were not genuine or bona 
fide deliveries or receipts of cotton, but were in fact known and un- 
derstood by both plaintiiïs and défendant, and by any other persons, 
firms, or corporations with whom the plaintiffs may hâve dealt, or 
pretended to deal, to be merely fictitious transactions, not involving the 
delivery or receipt of any actual cotton ; that thèse contracts were in 
violation of certain statutes in New York against betting and wager- 
ing; that the New York Cotton Exchange was not a market or ex- 
change for dealing in any actual cotton, or for the purchase, sale. 
or delivery of any actual cotton, and that it was well known to both 
the plaintiffs and the défendant that said exchange was not such an 
exchange or market for the dealing in actual cotton, but was an agen- 
cy solely for the purpose of wagering money upon the fluctuations 
of priées of futures, which priées in themselves were fictitious, and 
not in accord ance with the contemporaneous price at which actual 
cotton was or could be bought for actual delivery in any market; 
that at the times mentioned in the complaint the New York Cotton 
Exchange maintained, through its rules and through the action of 
its classification committee, a fictitious and arbitrary classification of 
cotton, upon an arbitrary and uncommercial table of différences, pro- 
viding grade, premiums, and discounts not in accordance with the 
actual différences of grade recognized by dealers in or users of ac- 
tual cotton; that at the times mentioned in the complaint there was 
at the port of New York, and within reach thereof for the purpose 
of delivery under contracts, only a very small quantity of cotton in 
comparison with the amount of apparent dealings Upon said exchange 
within the time referred to, and an amount totally inadéquate for the 
fullfilment of the contracts made on said exchange, had the same been 
bona fide; that ail the foregoing facts show the lack of intent to deal 



HAVEN & CLEMENT V. JAMES. ' 253 

in, and the difficulty or impossibility of dealing in, actual cotton on 
the floor of the exchange as a legitimate business proposition, or in 
any wise to deal therein, except for the purposes of and as gambhng 
transactions, and were at ail times mentioned in the complaint and 
for a long time prior thereto well known to plaintiffs and to ail per- 
sons with whom any transactions or pretended transactions were had. 

The answer further sets up that if the plaintiiïs actually made any 
real or pretended transactions for the défendant, as alleged in their 
complaint, then they, the said plaintiffs, claiming to act under certain 
by-laws, rules, régulations, and customs of the said exchange, on or 
after the date of the said initial transactions set forth in their said 
complaint, and prior, respectively, to the second or "closing out" trans- 
actions, and before the défendant gave any orders for such closing 
out (if any in fact were given), ofïset, closed out, "rang out," set- 
tled on différences, and canceled the said original transactions. or "con- 
tracts," as they are called upon the said exchange, and each of them, 
and thereby released ail parties thereto, so that the defendant's rights 
arising by virtue thereof were canceled and utterly destroyed ; that 
such offsetting, closing out, "ringing out," settling upon différences, 
and cancellation was donc and had without notice to or the knowl- 
edge of défendant and against and in violation of his rights in the 
premises ; that the défendant had no knowledge or notice of the by- 
laws, rules, régulations or customs of the said exchange under which 
plaintiffs prétend and claim to hâve acted or of any right or author- 
ity claimed by them so to offset, close out, "ring out," settle on différ- 
ences, or cancel the said transactions or "contracts" ; that the said by- 
laws, rules, régulations, and customs which are claimed to authorize 
the same are wholly unreasonable and unlawful, and at ail times hâve 
been utterly void as against this défendant, and of no binding force 
and efïect upon him; that the losses, if any, made, occasioned, or 
paid upon, as well as any other payments made upon such ofïsettings, 
closing out, "ringing out" on différences, or cancellation, were not 
made, occasioned, or paid by virtue of any authority of the défendant, 
or by virtue of any right of the plaintiffs against him, or otherwise, 
in the premises, nor is he in any way responsible therefor, nor do they, 
or any matters or things growing out of the same, in any way fix or 
détermine his liability to the plaintiffs, if any, nor are they binding 
upon him, nor do they give rise to any cause of action against him ; 
that by such action the plaintiffs vîolated and abandoned their agency, 
to the total exclusion of any right to recover any sums whatever claim- 
ed in their complaint, or otherwise, from this défendant, because of 
any of the transactions or accounts in said complaint mentioned. 

On the issue thus made the case went to trial before a jury. A 
considérable amount of évidence was offered by both parties. The 
plaintiffs offered évidence tending to establish their claim as to the 
various items named in the déclaration and aggregating the sum claim- 
ed. No contest whatever was made, as the court understood it, over 
the amount of the plaintiffs' claim; the whole contest being over the 
validity and legality of the transactions, the défendant claiming that 
it was a mère wagering agreement and that he was not liable for that 
reason. There was some évidence which tended to show explicitly 
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that the défendant dealt in actual cotton. A telegram of November 
25, 1904, from the défendant to the plaintiff was as foUows: 
"Wliat Is the last day for tendering December cotton? Oan tender Tuesday." 

And a letter from the défendant to Mr. Sterrett Tate, agent of the 
plaintiffs, as follows : 

"Your telegram received late this afternoon. The wires hère hâve been so 
very busy that the operator could not get in at ail. It was 3 o'clock before I 
heard a Une from you to-day. A large block of the cotton that your house 
carried for me was for other parties, and I hâve the cotton receipts as col- 
latéral. I will get the matter ail straight next week. Say to your people to 
rest easy, as the tliing broke worse to-day than any of us were looking for. 
Your house should not lose a dollar, though, if it was double the amount. 
Thanking you for yoar kindness In the matter." 

There was évidence to show that the défendant bought and sold 
actual cotton, having a warehouse at his place of business in Blakely, 
Ga. Certain slips, being memoranda of purchases and sales made by 
plaintifïs on account of défendant as set out in the déclaration, are 
ofiFered in évidence. Telegrams in cipher and letters from the plain- 
tiff to défendant indicate purchases or sales according to the trans- 
actions. 

Mr. Haven, one of the plaintifïs, after identifying the various tel- 
egrams and letters, made the following statement: 

"The total amount of gain which Mr. James made upon the purchases and 
sales is $4,820. The total amount of losses whlch he made upon thèse sales 
Is $24,100. The total amount of Mr. James' net loss upon the entire trans- 
action, after deducting his profits, is .Ç19,280. ^Ve received from Mr. James 
on account of thèse matters on November 5, 1904, $5,000; December ,^th, $5,- 
000. Deducting thèse amounts fi-om the net losses leaves $9,280 due. Thé 
total amount of our commissions is §840. Another charge against Mr. James 
for thèse two $5,000 checks there, is $25 collection charges. That makes the 
total amount of the clalm $10,145. That was December 5, 1904. Referring to 
the loss of $19,280 on account of thèse transactions, as to how that matter tak- 
en eare of by my fimi' — well, we hâve pald the money out on those" contracts. 
We paid out $24,100, and took in $4,800 and also took m $10,000, that Mr. 
James paid. We paid out this amount of loss, $24,000, because we were liable 
on thèse contracts." 

This is not denied in any way, as I gather from the évidence. The 
défendant oftered évidence for the purpose of showing that the en- 
lire transactions between the défendant and the plaintifïs constituted 
an agreement for wagering on the fluctuations in the price of cotton, 
and that the claims made by the plaintiffs on the défendant were in- 
valid for this reason. There were some minor items of défense, as 
stated, which were referred to in the charge ; but the main défense in 
the case was on the ground that it was whoUy a gambling transaction. 

After argument, the case was submitted to the jury with the fol- 
lowing instructions from the court : 

"The flrst proposition that I submit to you In connection with the law of 
this case is this: That under the law, as settled now by the highest authority 
for us, the Suprême Court of the United States, thèse contracts made In the 
New York Cotton Exchange are valid and bindiug, when they are put In writ- 
ing by slips of the character introduced in évidence hère. ïhe Suprême Court 
has held distinctly that they are sufflcient memoranda in writing to bind the 
parties — to make a good contract between the parties to thèse slips. Thèse 
contracts for the future delivery of cotton. are sustained upon the ground 
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that nndér the law of New York, uncler the charter of the New York Cotton 
Bxcliauge, aiid under the contracts, the dellvery of the cotton — the actual cot- 
ton — can be required. Therefore thèse contracts are sustained as valid sales 
of a commodlty, If the coimnodity is demanded by the purchaser. Now it is 
incumbent upon the plaintifCs in this case — that is, up to this point In the case, 
the plaintiffs hâve the burden upon them of showing you that a contract such 
as I hâve described. was made by them in this form for Mr. James, the de- 
fendant. 

"It is claimed by the défendant that what is called 'ringlng ouf extinguished 
thèse contracts that were made by Ilaven & Clément for Mr. .James ; that 
when the ringlng out was made, and the niatter carried through, that ail thèse 
contracts whlch they had made for Mr. James were thereby extinguished. It 
is claimed on the part of the plalntifC that this is not true. They say that 
the contracts provided that they should remain in force until they were finally 
executed, notwithstanding this arrangement ; that the contract to deliver on 
the part of any particular broker who sold to Ilaveu & Clément, or their con- 
tract if they sold, existed and could hâve been enforced under the" rules of the 
exchange, notwithstanding thèse contracts had, as they called it, been 'rungout.' 
This is a matter for you to détermine from the évidence. I do not express any 
opinion, but leave it for you to say if the contracts had l>een extinguished by 
this 'ringing out,' if any existed, between Ilaven & Clément and the other bro- 
kers. . Then, if the bàsis upon which the validlty of the contracts rested was gone, 
of course, if the contract was ended which provided for the actual delivery of 
the cotton, and which eouUl hâve been enforced, if that was gone and extinguish- 
ed, the basis upon which the contract rested, of course, would go with it ; that 
is, the right to demand the actual delivery of the cotton. So, in my Judgment, if 
that was the effect of it, the plaintifC would not be entitled to recover, beeause 
the validity of the contract would be gone, for the reason stated. It is for 
you to détermine. If you believe there still existed the right to demand the 
delivery of the cotton, then you will pass to some other points of défense in 
this case, which are set up by the défendant.- 

"It is next claimed by the défendant that the évidence shows that Mr. James 
and the plaintiffs' représentative, Mr. Tate, had an express understanding that 
this arrangement made by Mr. James with the plaintiff firm was a mère wa- 
gering arrangement, and that twth parties so understood it. If what he says 
about that — He told you about that on the stand; that there was to be no 
delivery of cotton ; that is, it was simply taklng — I do not remember the ex- 
act expression he used — a 'fiier' or something like that, but you will remem- 
ber what he said, and that Mr. Tate so understood, that he told Mr. Tate about 
that. And you heard what Mr. Tate said. He denled it. If there was an 
agreement between Mr. Tate and Mr. James, and if Mr. Tate was to do the 
business as he described it, and If he had authority to make this sort of an 
agreement, of course thèse contracts would fall, and could not be enforced 
at ail. If the arrangement Tate had with James was that it was to be a mère 
wagering contract, and no delivery contempUited at ail, the contracts could 
not be sustained. That is for you to say. But my understanding of Mr. James 
was upon the line indicated by me heretoforo — that Mr. James wanted Mr. 
Tate to understand that 'this thing I am to do with you has nothing to do with 
my business at Blakely; It is entirely separate and distinct' Of course, he 
may bave intended it difCerently ; but that is the impression I got. If you 
understood it difCerently, and if you believe they had the understanding hère 
claimed by the défendant and hls counsel, it would render thèse contracts in- 
valid. 

"The défendant also claims, as I understand It, that when thèse contracts 
were closed out on Dcccml;er 3d, he was allowed to go beyond liis margin. As 
I get the idea from tho défendant, he states that he had an arrangement with 
Mr. Tate that he was never to allow liim to go beyond bis margin, and that 
vtf'hen hls margin which lie had put up with them was exhausted, they were 
to notify him, and if he did not increase it they were to close him out, and 
that by allowing him to go beyond his margin he was injured. Of course. If 
they failed to comply with his instinactious to the extent that he was injured 
by their holding it contrary to his instructions, they ought not to recover 
ag-ainst him. ïou heard the claim about the $5,000, about there being a mis- 
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api)rehei)sion aliout. a olisek for Sri.OC»') beliîfx ou the way, or sometliing of that 
kind. ïhat is anotlier défense for you to pass uitou, us you believe abont the 
évidence. Of course, if Mr. James gave Mr. Tute instructions to close liim 
out as soon as Iiis margin was exbausted, uuless tbey heard from bim, tbey 
should bave doue it, and to tbe extent to wbicb he was injured by tbat tbere 
ougbt not to be any recovery against bim. Mr. ïate testifled, as I uuderstand, 
tbe eontrary, and also explahied anotber matter ; tbat is, tliat sonietimes tbe 
marlcet fluctuâtes so rapidly tbat it was simply impossible to do tbat. ïliat 
is a matter for you to consider. 

"Now you talte this case, gentlemen, and apply the évidence to it. Tbere 
is a large amount of évidence, sonie documentary, tbese dépositions, and sonie 
oral évidence. Give it ail fair considération, and, as you believe about tbis 
case, so flnd. I believe tbe four points to wbleb I bave called attention are tbe 
controlling points, and if you are satisfled, under tbe instructions tbat I bave 
given, that the plaintifCs are entitled to recover, flnd a verdict in tbeir favor 
for tbe amount tbat I believe tbere is no dispute about, $10,125. Tbis is cou- 
tained in some of the papers tbere wbicb will be given you." 

I think the charge fairly présentée! the issues in the case to the 
jury. It was brief ; but the case had been elaborately and thoroughly 
presented to the jury in évidence and argument, so that they under- 
stood fully the issues upon which the case turned. According to my 
understanding there bas been no doubt of the vaUdity of the con- 
tracts made for the purchase and sale of cotton on the New York Cot- 
ton Exchange under the charter, by-laws, rules, and régulations of 
the exchange, since the décision by the Suprême Court in Bibb v. 
Allen, 149 U. S. 481, 13 Sup. Ct. 950, 37 L. Ed. 819. In that case, 
in the opinion by Mr. Justice Jackson, it is said: 

"Upon tbe tbird assigumeut of error, wbicb présents tbe question wbetber 
the transactions in which the parties were engaged were illégal, because tbey 
were wagering contracts, under tbe New York statute against wagers, bets, etc., 
the évidence in the case clearly fails to make out sucb a défense. In enter- 
ing into tbeir arrangement, it is showu by tbe correspondence and by otber 
testimony in tlie case tbat tbere was no agreemeut or understanding between 
the plaintiffs and défendants tbat tbe cotton sold for future dellvery vi^as not 
in fact to be actually delivered. In their correspondence as to the ternis on 
which the agency was to be undertaken the plaintiffs were distinctly infornied 
that the défendants did a large business for tbe best and most reliable people 
of their loeallty ; tbat tbey would hold tbemselves personally responsible for 
ail orders sent, and hold their correspondents responsible for ail orders exe- 
cuted as to margins ; tbat tbey bandled sometimes from 3,000 to 5,000 baies 
of cotton a day, and tbat tbeir eustomers dealt In orders for from 500 to 1,0(W 
baies at a time, and were entirely responsible. It was also testifled by both 
tbe plaintiffs and défendant Bibb that there was no understanding or agree- 
meut, either express or implied, between them, at the time of entering up- 
on tbe transactions or during tbeir progress, that the cotton sold for aecount 
of the prlncipals was not to be delivered at the time stipulated in tbe contracts 
of sale made for tbeir aecount. It is not (piestioned that, if tbe transactions 
in wbicb tbe parties are engaged are illégal, the agent cannot recover, either 
commissions for services rendored therein or for advances and disbursements 
by him for hls principal (Story on Agencj-, IS ;î30. 344, and authorlties cited) ; 
the reason for tbis rule being that in sucb illégal transactions, of wbicb t!u; 
agent bas knowledge, be is regarded as particeps criminis, which precludcs 
bim from the recoverv of either connnissions or advances. Irwin v. Willlar, 
110 U. S. 499, 510, 4 Snp. Ct. 100, 28 L. Ed. 225. 

"But the facts of tliis case do not bring tlie transactions in question witbiiL 
the opération of that principle ; for the évidence set out in tbe bill of excep- 
tions fails to show that either party to the transactions Intended tbe same as 
wagering or gambling spéculations. On the eontrary, the undisputed testi- 
mony establisbes tbat the sales were not wagers. but that tbe cotton was to 
be actually delivered at the time agreed upon. Bibb's own statement at tbe 
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transactions does not disclose the fact that they \rere iiitended, even on liis 
part, as gambling or wagering spéculations. He certaiuly never disclosed to 
the plaiutiffs, as his brokers, eitlier in their correspondence or iti tlieir verbal 
conumniications, tliat lie did not iiitend to deliver the cotton sold through theni 
for future dellvery. In addition to this, it is shown that the rules and rég- 
ulations impose upon the seller the obligation to deliver the cotton sold, and 
upon the purchaser the obligation to receive it, except in certain specifled cases, 
which hâve no application to the présent case. Thèse rules, which were au- 
thorlzed to be made by the statute of the state of New York, under v»-hich the 
exchange was incorporated, enter into and form part of the contracts of sale 
in this case. The défendants, in one of their earliest communications to the 
plaintiffs, Informed them that they would use in their télégraphie correspond- 
ence vrhat was known as 'Shepperson's Code,' which provided that, 'uniess 
otherwise stated as agreed, it is distinctly understo(!d that ail orders sent by 
this chapter are to be sub.ieet in every respect to the by-laws and rules of the 
market where executed,' and, further, 'that with every telegram sent by this 
table the following sentence will be read as a part of the message, vlz.: This 
sale bas been made subject to ail the by-laws and rules of our Cotton Exchange 
in référence to contracts for the future delivery of cotton.' " 

The contracts in question in this case were evidenced by a sHp, such 
as are referred to in the opinion in Bibb v. Allen, and the cipher code 
known as "Shepperson's Code" was used in connection with the trans- 
actions, in that case as in this. Mr. Justice Jackson distinguishes Bibb 
V. Allen from Irwin v. WilHar, 110 U. S. 499, 4 Stip. Ct. IGO, 28 L. 
Ed. 325, which is strongly relied upon by défendant in this case. 

In Clews V. Jamieson, 183 U. S. 461, 31 Sup. Ct. 845, 45 L. Ed. 
1183, in the opinion by Mr. Justice Peckhatn, this is said : 

"In Irwin v. Williar, 110 U. S. 499, .'jOT, 4 Sup. Ct. 160, 28 Ia Ed. 225, the 
trial judge in substance chargea the ,iury that the burden of showing that tiie 
parties were carrying on a wagering contract and were not engaged in legiti- 
mate trade or spéculation rests upon the defendinit. Contracts for the future 
delivery of merchandise or stock are not void, whether such property is in ex- 
istence in the hands of the seller or to be snbsequently acquired. On their 
face thèse transactions are légal, and the law does not, in the absence of proof, 
presTime that the parties are gamblii:g. The proof must show that there was 
a mutual understanding that the transaction was to be a mère settlement of 
différences ; in other words, a mère wagering contract. This charge was ap- 
proved by this court, and the prlnciple was again approved in Bibb v. Allen, 
149 U. S. 481, 13 Sup. Ct. 950, 37 L. Ed. 819, supra." 

In the présent case, the court instructed the jury that: 

If "there was an agreement made between Mr. Tate and Mr. ,Tames, and if 
Mr. Tate was to do the business as he described it, and if he had authority 
to make this sort of an agreement, of course, tliese contracts would fail, and 
could not be enforced at ail. If the arrangement Tate had with .lames was 
that it was to be a mère wagering contract, and no delivery contemplated at 
ail, the contract could not be sustained." 

The instructions of the court seem to me to foUow the rule thus 
laid down in Clews v. Jamieson, supra. 

The last décision on this subject by the Suprême Court is Board 
of Trade v. Christie Grain & Stock Company, 198 U. S. 236, 25 Sup. 
Ct. 637, 49 L. Ed. 1031, Mr. Justice Holmes, in delivering the opin- 
ion of the court, says: 

"It appears that in not less than three-quarters of the transactions in the 

grain pit there is no physical handing over of any grain, but that there Is a 

settlement, eîther by the direct method, so called, or by what is known as 'ring- 

hig up.' Tlie direct method consists simply in setting ofÊ contracts to buy wheat 

17^ F— 17 
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of a certain amount at a certain tlme against contracts to sell a like amount 
at tlie same time, and paying the différence of prlce lu cash, at the eud of the 
business day. Ttie ring settlement Is reaelied by a comparison of bocks amoug 
the clerks of the nieiubers buying and selling In the pit, and picklng ont a 
séries of transactions whlch begins and ends with dealings whlch can be set 
against each otlier by ellminating those between^as, if A. has sold to B. 5,000 
bushels of May wheat, and B. bas sold the same amount to O., and O. to D., 
and D. to A. Substituting D. for B. by noyation, A.'s sale can be set against 
liis purchase, on slmply paying the différence in price. The Circuit Court of 
Appeals for the Eightli Circuit took the defendaut's Tiew of thèse facts and 
ordered the bill to be dismissed. 125 Fed. 161, 61 C. C. A. 11. The Circuit 
Court of Appeals for the' Sevéntli Circuit declined to follow tlils décision and 
granted an injunctlon as prayed. 130 Fed. 507, 64 0. O. A. 669, 69 L. R. A. 59. 
T'hereupon writs of certiorarl were granted by this court and both cases are 
hère. 

"As has appeared, the plalntlff's Chamber of Commerce is, in the first place, 
a great market, where, through Its 1,800 members, is transacted a large part 
of the grain and provision business of the world. Of course. In a modem 
market, contracts are not confined to sales for Immédiate dellvery. Peoi)le 
wlll endeavor to foreoast the future and to make agreements according to 
their prophecy. Spéculation of this klnd by compétent men Is the self-adjust- 
meht of Society to the probable. Its value Is weïl known as a means of avoid- 
ing or mltigating catastrophes, equallzing priées, and provlding for perlods of 
want. It is true that the suecess of the strong Induces imitation by the weak, 
and that incompétent persons bring themselves to ruln by undertaklng to spec- 
ulate in thelr turn. But Législatures and courts generally hâve recognlzed 
that the natural évolutions of a complex society are to be touched only with a 
very cautious hand, and that sueh coarse attempts at a remedy for the waste 
incident to every social functlou as a simple prohibition and laws to stop Its 
belng are harmful and vain. This court has upbeld sales of stock for future 
dellvery and the substitution of parties providert for by the rules of the Chi- 
cago Stock Bxchauge. Clews v. Jamieson, 182 U. S. 461, 21 Sup. Ct. 845, 45 
h. Ed. 1183." 

And again in the opinion, as pertinent to this case: 

"But, again, contracts made in the pit are contracts between the members. 
We must suppose that from the beglnnlng, as now, if a member had a con- 
tract with another memlier to buy a certain amount of wheat at a certain time 
and another to sell the same amount at the same time, it would be deemed un- 
necessarj- to exchange warehouse receipts. We must suppose that then, as now, 
a settlement would be made by the payment of différences, after the analogy 
of a clearing house. This naturally would take place no less that the con- 
tracts were made in good faith for actual dellvery, slnce the resuit of actual 
delivery would be to leave the parties just where they were betore. Set-off 
has ail the effeets of dellvery. The ring settlement is slmply a more complex 
case of the same klnd. Thèse settlements would be fréquent, as the number - 
of persons buying and selling was comparatlvely small. 

"The fact that contracts are satisfied In this way by set-off and the pay- 
ment of différences detracts in no degree from the good faith of the parties, 
and if the parties know when they make such contracts that they are very 
likely to hâve a chance to satlsfy them I]i that way, and iutend to make use 
of it, that fact Is perfectly consistent with a serions business purpose and an 
lutent that the contract shall mean what It says. There is no doubt, from the 
rules of the Board of Trade or the évidence, that the contracts made between 
the members are inteuded and suppose! to tie blnding In manner and form as 
they are made. There is no doubt that a large part of those contracts is made 
for serions business purposes. Hedging, for Instance, as it Is called, is a 
means by which collectors and exportera of grain or other products, and man- 
ufacturers who make contrac-ts In advance for the sale of their goods, secure 
themselves against the fluctuations of tlie market by counter contracts for the 
purchase or sale, as the case may be, of an equal quantlty of the product, or 
of the materlal of manufacture. It Is noue the less a serlous business con- 
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tract for a legitimate ar,<l useful purpose that it may be offset before the tiiiie 
of delivery in case delivery slionld not be needed or deslred." 

A still further extract, which appears to bear upon the question 
now under considération, is as follows: 

"In the view which we take, the proportion of the dealings in the plt which 
are settled in this way throws no light on the question of the proportion of 
serious dealings for legitimate business purposes to those which falrly can be 
classed as wagers or pretended coatracts. No more does the fact that the con- 
tracts thus disposed of eall for many times the total reoeipts of grain in Chi- 
cago. The fact that they can be and are set off sufflciently explains the pos- 
sibility, which is no more wonderful than the enormous disproportion between 
the currency of the country and contracts for the payment of money, many 
of which in lilte manner are set off in clearing houses without any one dream- 
ing that they are not ï>aid, and for the rest of which the same money sufflces 
iu succession ; the less belng needed the more rapld the circulation is." 

On the trial of the présent case the question as to whether the "ring- 
ing out" extinguished thèse contracts was submitted to the jury, as 
is shown by the charge. I thought on the trial that this was the prop- 
er course, and still think so. The jury necessarily found the issue 
against the défendant. When the contracts for the sales of cotton 
were "rung out," as related in the évidence, and Haven & Clément 
were thereby left liable to James on the contract, I do not think the 
effect was, as contended, to render the contracts invalid and relieve 
James from the indebtedness. This is fully established by décisions 
of the Suprême Court and of the Circuit Court. The latest décisions 
on this subject are Clews v. Jamieson, supra, and Board of Trade v. 
Christie Grain & Stock Company, supra. See, also, on this question, 
Clarke v. Foss, 5 Fed. Cas. 955 ; Williar v. Irwin, 30 Fed. Cas. 38 ; 
Ward V. Vosburgh (C. C.) 31 Fed. 15; Pardridge v. Cutler, 68 111. 
App. 569-579; Irwin v. WilHar, 110 U. S. 507, 4 Sup. Ct. IGO, 38 
h. Ed. 225; Higgins v. McCrea, 116 U. S. 671, 6 Sup. Ct. 557, 29 
h. Ed. 764; and Hansen v. Boyd, 161 U. S. 403, 16 Sup. Ct. 571, 40 
L. Ed. 746. 

The only reason drawn from the authorities why this would not be 
true, so far as I can discover, is that James should be ignorant of the 
rules of the New York Cotton Exchange on this subject. There was 
évidence tending to establish the fact that he was fully acquainted' 
with the rules of the exchange, and of such character that the jury 
might well hâve considered it sufficient to establish the fact. 

The other minor matters referred to in the charge are peculiar to 
this case, and I think were fairly submitted to the jury. 

It is claimed that a récent décision by the Circuit Court of Appeals 
for this (the Fifth) Circuit, in Williamson v. Majors (decided May 
19, 1909) 169 Fed. 754, is an important authority in favor of the de- 
fendant, and in favor of granting a new trial. I do not think so. 
The opinion is by Circuit Judge Pardee. In the opinion Judge Par- 
dee, araong other things, says: 

"There was much évidence bearing on the question as to whether the Mem- 
phis establishment, managed by Bettis Majors, was or not a bucket shop, 
and on the allégation that each and every order of Williamson to buy or sell 
cotton futures was executed on tlie exehange and strictly according to rule, and 
as to the impeccability of the rules of the New Orléans Cotton Exchange in 
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the matter of actual dellvery of ail products sold tliereio and thereon — as to 
ail of which, and under our view of tlie other issues, no fludiiig need be gireii 
liere." 

He then proceeds to quote from Embrey v. Jemison, 131 U. S. 343, 
9 Sup. Ct. 776, 33 h. Ed. 172, and says : 

"We find nothtng in Bibb v. Allen, 149 U. S. 481, 13 Sup. Ct. 900, 37 L. Ed. 
819, or iu lîoard of Trade of tUe City of Chicago v. Chiistie Grain & Stock 
Co., 108 II. S. 23G, 25 Sup. Ct. 637, 49 L. Ed. 1031, cited by appellee, nor iu auy 
other Suprême Court décision broiight to our attention, in conflict with or 
eveu modifying Embrey v. Jemison, supra, and that case must influence tbe 
décision of the main issues iu this case; but in view of the pleadings, and 
considering that the transactions complained of were in Tennessee, that the 
présent case is now pending in the Circuit Court of the United States in Mis- 
sissippi, and relief is asked under the laws of the last-named state, it is prop- 
er, if not necessary, to further consider the questions involved under Ten- 
nessee and Mississippi laws." 

Judge Pardee then proceeds to discuss those laws. It is unneces- 
sary to discuss the facts in that case, or the opinion of the court fur- 
ther. I do not think it means anything more than that the contracts 
between Wilhamson and Majors were mère wagering contracts on 
the facts appearing in the record, and it is not intended, of course, 
to differ with the décisions of the Suprême Court from which I hâve 
quoted. 

As the jury were properly instructed as to the law of the case, and 
as the évidence is suiificient to support the verdict, I would not be jus- 
tified in setting it aside. Consequently the motion for new trial must 
be denied, 

For want of time I hâve not gone into the interesting questions 
raised in this case as fully as the exhaustive argument and ÏJriefs of 
counsel on both sides merit, but I hâve stated what I regard as the 
controlling reasons for deciding the motion as indicated. 



THE H. A. BAXTER. 
(District Court, D. Connecticut. July 22, 1900.) 
No. 1,580. 

1. Admir.\i,ty (?' 101*) — LiBEL— Sale op Vessels— Bistributton or Pkoceeds — 

Peiority— Seamen's Waqes— Fées and Costs. 

Where a vessel is sei/.ed and sold under a libel, seameu's wages and 
preferred feos and costs are eiititled to be flrst paid out of tlie j>roceeds. 

[Ed. Note. — For other cases, see Admlralty, Cent. Dig. § 097; Dec. 
r>ig. § 101.*] 

2. SiiippiNG (§ 02*) — Mastbr— AuniORiTy. 

lu admiralty law. the master of a vessel is the agent of the owner, with 
authority to bind the ship for re3)airs and supplies ordered i]i a foreign 
port, which he does by ordering such repairs, etc., without other agree- 
ment. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 257-2G9; Dec. 
Dig. § 02.*] 

•For other cases see same topic & § numbee lu Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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3. IIabitime Liens (§ 69*)— Sale of Vessel— Lien fo» Repairs— Décree. 

Where libelant had procured a decree pro confesso on default for neces- 
sary repairs to a vessel. ordered by the master while in a foreign port, 
for whlcli the libelant bad a lien, it was entltled to bave the amount thereof 
allowed in full as a preferred clalm ont of the proceeds of the sale of the 
vessel. 

[Ed. Note.— For otber cases, see Maritime Liens, Cent. Dig. § 107 ; Dec, 
Dig. § 69.*] 

In Admiralty. On exceptions to the report of the clerk, as spécial 
inaster to state, marshal, and report claims under the twenty-fourth 
admiralty rule. 

Fred P. Latimer, for John W. Burton and others. 
Currier & Barnard, for Charles A. Borkholm and others. 
John C. Geary, for Davis & Co. 

Waller & Waller, for New London Marine Iron Works Co. 
Hyland & Zabriskie, for Burt & Mitchell Co. 

Carpenter, Park & Symmers, for Gardiner B. Reynolds Co. and an- 
other. 

Schutz & Edwards, for Eastern Coal Co. 

Wray & Callaghan, for Elmer A. Keeler. 

Alexander & Ash, for Alex Miller and another. 

Delagnel Berrier, for Hudson Oil & Stipply Co. 

Gross, Hyde & Shipman and Eugène D. Flanigan, for trustée. 

PEATT, District Judge. This is not a pleasant case, and is full 
of tangles and knots. It grew out of the insolvency of the Robin- 
son, Baxter & Dissosway Towing & Transportation Company, which 
formerly owned the steam tug Baxter. Eosing its active manager by 
death, and a large fleet of vessels by storm, it became fînancially in- 
volved and went to the New York state courts for protection ; but the 
creditors petitioned it into bankruptcy in the Southern district of New 
York, and later the entire matter went to the Northern district of New 
York, where a trustée was appointed, who is now looking a f ter the 
afïairs of the estate. About the time when troubles were beginning 
to reach the surface of things, the Baxter happened to be in New 
London, in this district, undergoing repairs. Creditors of the embar- 
rassed companj' came down upon the poor steam tug like wolves up- 
on a sheepfold. (I hâve used a milder comparison than the one which 
almost slipped off my pen.) Libels were filed in this court ad infinitum, 
if not ad nauseam. 

After much manœuvering, which was unwarrantably extended by 
the actions of the New York creditors and the probable oversight of a 
New York judge, the tug was finally sold for $5,500, although a far 
better price would hâve been obtained if there had been no inter- 
férence. The clerk has now, under our rule, found, marshaled, and 
reported the claims against the fund in the registry, and that report 
is before the court under exceptions from certain creditors. It will 
unduly extend this opinion to rehearse the various exceptions in détail, 
but they hâve been carefully examined. No one criticises so much of 

•For other cases see same topic & § numbek in Dec. & Am. Digs. m07 to date, & Rep'r Indexéa 
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the report as deals with seamen's wages and preferred fées and costs, 
and to that extent it is accepted at the outset. 

There is then left for distribution a balance of $4,042.68. It is over 
the treatment of this balance that the contest rages. The clerk first 
charges the residue with the claim of the New London Marine Iron 
Works for repairs between December 23, 1907, and January 20, 1908, 
amounting, with costs, to $1,216.98. He finds that this claim covers 
the last repairs upon the tug, that they were made upon the crédit 
of the vessel, that but for them the tug would hâve brought next to 
nothing at the sale, and, in short, that they are of the highest order 
of merit and entitled to précède the others. If the report is accepted 
in this respect, the fund will be reduced to $2,825.70, and the other 
claims which are entitled to rank as maritime liens must be prorated, 
so that it is essential to settle the status of the Marine Iron Works 
claim before going further. 

Exceptions to the réport on this claim hâve been filed right and left. 
The proctor for Hudson Oil & Supply Company thinks that the work 
was not done on the crédit of the vessel, and, if it was, that the lien 
ought not to be carried beyond January 7, 1908 (the date when the 
marshal took possession). The proctor for Burt & Mitchell Company 
also objects to the right of lien in toto, and certainly to so much there- 
of as represents work done after an order to stop came from the 
trustée, or after the marshal took possession. The proctor for Bork- 
holm. Central Coal Company, and North River Coal Company thinks 
that no right of lien existed. Proctor for the trustée of the bank- 
rupt estate objects to everything in siglit. 

The clerk finds as a fact that the repairs were made upon the crédit 
of the vessel, and that finding should not be disturbed, unless the proof s 
upon which he based his conclusion show plainly that he is wrong. 
The New London Marine Iron Works, libelant, had obtained upon 
default a decree pro confesso, and the pétition upon which the decree 
was based contained an allégation that the repairs were furnished up- 
on the order of the "master and agent of the owner of the tug." This 
language is not unusual in libels which are intended to claim a right 
of lien, and is, so far as I can understand, in no sensé ambiguous. 
It refers to one person as doing the ordering, and calls him the "mas- 
ter and agent" of the "owner." In admiralty law the master is the 
agent of the owner, and, when he orders necessary repairs or supplies 
in a foreign port, the irnplication is that, if nothing more is said, he 
binds the ship. It is of the essence of seafaring business that this 
should be so. 

With such an interlocutory decree on file, there was nothing left 
for the clerk to do except to compute the value of the service render- 
ed, and to find the extent of the lien security, and assign it the posi- 
tion which it deserved. The other lienors had no right to dispute 
the libelant's right to hold the tug for services. If the law were not 
so, the question as to whom the services were rendered wovild be an 
open one, and the évidence shows that the master brought his tug to 
the libelants in a badly crippled condition and ordered the repairs. 
The ov/ner was consulted later about the extent of the repairs, but 
such talk could not divest the libelants of their right of lien. The 
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repairs were essential to further navigation of the tug", and were 
charged on the books of the libelants directly to the tug. 

When the master first approached the libelants, neither party may 
hâve known about the insolvency; but the bargain was about a dis- 
abled vessel in a foreign port in charge of the master, and the libel- 
ants could proceed upon the work with absolute safety, se far as what 
they did was necessary, and the only point in talking with the owner 
would be to settle the extent of that necessity. The work had not gone 
far before the libelants knew about the insolvency; but they kept 
along and put the tug in such shape that the marshal was able to get 
a reasonable sum for her at the sale. She would hâve been almost 
unsalable as a crippled and disabled hulk. The services were exceed- 
ingly meritorious, and it would be a perversion of justice if, upon 
technicalities, the libelants should lose the whole or a part of the 
reward which belongs to them. 

It is not clear that the trustée ordered them to stop, and what they 
did while the marshal had possession brought a large return to the 
other creditors, some of whom hâve only themselves to berate for the 
delays in the sale, which resulted in a probable loss of over $3,000 to 
the registry fund. For thèse reasons, the report upon the claim of 
the New London Marine Iron Works is accepted. 

Then there remains in the fund $2,825.70. In disposing of this bal- 
ance the clerk has heard much testimony, and received additional 
évidence under commissions, and reports his conclusions upon a large 
number of claims which he finds ought to come in and be allowed to 
participate pro rata, since their aggregate amount is considerably 
larger than the balance to be distributed. He finds in this list that 
the claims of Hudson Oil & Supply Company and Burt & Mitchell 
Company hâve no right of lien back of May 2, 1907, the date of the 
beginning of the next claim. This cuts ofï $711.46 from the former 
and $266.46 from the latter. The date selected, the proctors for thèse 
libelants insist, is arbitrary and capricious, and not founded on reason. 
I am not sure that the reason for it is not as plain as that assigned 
for some of the settled rules in vogue in other districts, and it seems to 
coïncide with the reasoning of the late Judge Townsend in The John 
T. Williams (D. C.) 107 Fed. 750. At any rate, it works out justice 
in this particular case, and must not be considered as a binding préc- 
èdent. Some definite rule must be evolved and adopted before such 
a situation will exist. 

The testimony adduced before the clerk regarding thèse claims has 
been examined with as much care as one's last efforts in hot weather 
permit, and I am bound to say that, except in so far as they may be 
governed by the defaults, it is not certain that either claim is entitled 
to be protected as a maritime lien. The situation, however, présents 
this apparently unsurmountable obstacle. If the report of the clerk 
in regard to them shall not be accepted, there will be no gain to the 
bankrupt estate, because the claims which hâve undisputed rights of 
priority are enough to practically absorb the fragment of the fund 
which has not hereinbefore been lawfuUy distributed. The prorated 
lienors hâve not disturbed themselves about thèse claims, but hâve 
leît that burden upon the shoulders of the proctor for the trustée, 
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who, as it turns out, can hope to gain little, if anything, even should 
he succeed. 

It is a curious circumstance that the proctors who fidget so much 
about the loss of a portion of their daims are, with the same breath, 
criticising without mercy the claim of the Marine Iron Works, be- 
cause, as they insist, and again insist, those repairs were not donc 
upon the crédit of the vessel, but were the resuit of a bargain with 
the owner. Their own daims are weighted down by the same infirm- 
ity. They can see the mote in the Marine Company's eye, but ignore 
the beams in their own eyes. I am çonvinced that it will be an act 
of wisdom on the part of thèse belHgerent proctors to accept with grâce 
the more than half a loaf offered them by the clerk as master, even if 
his conclusions hâve been reached somewhat irregularly. If they con- 
tinue, their warfare, they may discover, when they open their hands 
at the end of it, that, while clutching at what they think is substance, 
they hâve in reality been grasping a shadow. After serions consid- 
ération, it seems to me that the facts leave the final conclusion in suf- 
ficiçnt doubt, so that it is my duty to accept the report of the clerk 
on thèse daims. 

, Those who filed libels find fault with the clerk because he let in 
claimants against the proceeds who waited until after the sale. The 
clerk has acted in accordance with the rules of this district, and I can 
see no reason why the rule should be changed. It is not thought that 
a creditor waives his right of lien by not hurrying to pile up his 
libel on top of others which are amply sufficient to hold the ship and 
effectuate a sale. Such a rule might please proctors ; but I cannot see 
how it could benefit any law-abiding, peace-loving citizen. If there 
shall arise in the district many such situations as the one in hand, a 
rule compelling litigants to pause before creating unnecessary expense 
would be more appropriate than the one suggested. 

Exception is ta!ken about the taxing of costs in advance of action 
by the court; but it strikes me that the fault-finding creditors hâve 
been treated with cxceptional generosity in the report. 

Let the final decree be prepared in accordance with the report. 



THE DOMINGO DE LARRIXAGA. 

THE EDWARD I^UCKENBAOH. 

(District Court, E. D. New York. July 26, 1909.) 

1. towage (§ 11*) tug and tow— collision with tow — use of lono 

HawseeB in New Yoek Harboe. 

The use of long tow Unes In New York Harbor, whlle not to be com- 
mended, does not render the tng liable for damages caused to her tow by 
collision with another yessel through the fault of the latter, to whlch the 
length of the tow dld not contrlbute. 

[Ed. Note. — For other cases, see Towage, Cent. DIg. $ 18; Dec. Dlg. 
§ 11.*] 

2. Collision (§ 95*) — Steameb and Vessel in Tow— Négligent Navigation. 

A collision in New York Harbor between a steamer going out to sea 
and a schooner in tow coming through Gedney's Channel into the Main 
i 
*For otber oaies see same topic & § numbeb In Dec. & Ara. Digs. 1907 to date, & Rcp'r Indexe» 
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Ship Channel held to hâve been due solely to the fault of the steamer In 
falliug to exercise care to avold crossing the tow, although the schooner's 
lights could be seen, shcwlng that she was In tow. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 200-202; Dec. 
Dig. § 95.*] 

In Admiralty. Suit for collision. 

MacFarland, Taylor & Costello, for libelant. 

Butler, Notman & Mynderse, for the Domingo De Larrinaga. 

Peter S. Carter, for the Luckenbach. 

CHATFIELD, District Judge. The libelant is the owner of the 
schooner Arthur C. Wade, which upon the 20th of March, 1906, was 
brought into collision vvith the steamer Domingo De Larrinaga in 
what is known as Gedney's Channel, in New York Harbor, at about 
8 :12 in the evening. The testimony shows that the Wade, with a cargo 
of lumber, through some leak which prevented her from proceeding 
under sail (but which was kept down by the pump and did not inter- 
fère with her progress in tow), had been brought from Norfolk, Va., 
by the steam tug Edward Luckenbach. At the time in question this 
tow was proceeding westward in Gedney's Channel, the Luckenbach 
having a barge on a hawser 150 to 200 fathoms in length, and back of 
the barge the schooner Wade, with a hawser 150 fathoms long between 
the barge and the schooner. The trip had been made thus from Nor- 
folk, the weather being clear and the sea calm, and the captain of the 
Luckenbach testifîed that he did not shorten the hawsers before going 
through the channels of New York Harbor, because of some ground 
swell which might cause trouble if the schooner and the barge were 
hauled up close to each other and the tug. 

The testimony of the witnesses seems to place the position of this 
tow somewhat north of the center of the channel, or nearer the red or 
northern Une of buoys marking Gedney's Channel, and the three boats 
in the tow were proceeding in a comparatively straight line, parallel 
to the buoys of the channel, prior to the accident. The tug and the 
barges had proper lights and seem to hâve been properly steered, the 
barge attempting to foUow in the wake of the tug and the schooner in 
the path of the barge; and the only testimony in relation to their 
movements, especially that of the helmsman upon the Wade, which 
seems entirely worthy of credibility, is to the efïect that the path of the 
tow, up to the time of the accident, had not substantially Changed 
from a straight line. The testimony fixes the location of the Wade' 
at the time of the collision at a point nearly through Gedney's Channel, 
toward the west. The men upon the tug observed, while they were stilli 
in Gedney's Channel, the steamer Domingo De Larrinaga cëming 
down the Main Ship Channel, some mile or more away, on her way to 
sea, and proceeding at what the testimony shows was a speed of some 
nine or ten knots per hour. The Larrinaga observed a tug, and is 
said by her witnesses and by the pilot who was on board to hâve made 
out from the light carried that a tow was followingj but did not ob- 
serve, until just as the Larrinaga was entering Gedney's Channel, the 
lights of the schooner Wade. Prior to that time it would appear that 

*For other cafés see same topic ft i numbsb. la Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 



26ft; , 172 FEDERAL REPORTER. 

the officers and pilot of the Larrinaga had assumed that the tow con- 
sîsted 6f the Luckenbach and the barge, or, if they had anyidea that 
any other vessels were in the tow, they did not locate them by their 
lights. 

Gedney's Channel is extremely narrow, and the turn from the Main 
Ship Channel into Gedney's Channel requires a vessel passing eut to 
operate under a strong port helm, especially if any other vessels be 
in the channel. The Larrinaga, thus passing out and meeting the tow, 
cannot be considered as crossing and having the tow upon her star- 
boardltand, as is suggested by libelant, so as to bring her under rule 19 
(Act June 7, 1897, c. 4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2883]), 
but she was bound by the provisions of rule 25 that in narrow channels 
each vessel must keep to starboard, but as near to the conter of the 
channel as possible. Under thèse circumstances the Larrinaga was 
bound to proceed in such a way as nOt to intersect with her course the 
waters of the channel where the tow had a right to be, yet it would 
seem that she was unable tô stop direçtly at the turn because of the 
conditions of wind and tide. The witnesses agrée that the tide was 
running ebb at the rate of about a mile and a half per hour, that 
the wind was blowing from the W. N. W., or almost directly down 
Gedney's Channel ; and, as the Larrinaga was making a turn from the 
Mairl Ship Channel into Gedney's Channel, the wind and tide would 
both hâve a tendency to set her upon the mud bank at the western cor- 
ner of thé channel. The testimony shows that there was no moon, 
some of the witnesses thinking that it was starlight and some that it 
was cloudy; but ail agrée that there was no fog or storm, and that the 
lights of ail the vessels could be seen at the distances with which we 
hâve to do in this case. 

Some testimony was introduced to indicate that the Larrinaga made 
an abrupt turn to port, and it is argued from this that the helmsman 
of the Larrinaga put his helm to starboard, rather than to port, under 
a tiniâtake of orders. But the testimony of every bne upon the steamer 
contradicts this, and no such movement of the vessel could hâve taken 
place without notice by some one, and such a cause is not necessary to 
explain what happened. The Larrinaga gave a signal of one whistle 
to the Lilckenbach. She gave no signais at ail to the Wade, nor did 
she pay any attention to the fact that the Wade was a sailing vessel, 
and that a steamer, therefore, could not cross her bow with impunity. 
The testimony shows that the Larrinaga did cross the bow of the 
Wade. An examination of the chart and a considération of ail the 
testimony would indicate that the Larrinaga must hâve described a 
considérable arc in making the turn into Gedney's Channel at the 
speed under, which she was proceeding, and from a point so close to 
the corner as she had to go when passing the Luckenbach and the 
Independent. Further, the Larrinaga had shown her red light to ail 
of the vessels until just before the collision, when her green light be- 
came évident: to those upon the Wade, and yet the testimony agrées 
that she passed across the Wade's bow, coming in collision and doing 
damage, and then proceeded around the Wade, passing her to star- 
board, and then going to sea. 

The testimony shows that the Wade at some time came to anchor 
almost in the Une of the black or southerly line of buoys of Gedney's 



THE DOMINGO DE LARRINAGA. 207 

Channel, and between buoy 6 and 8. As soon as possible she display- 
ed a flare light as a signal of distress. Those upon the Larrinaga did 
not see or give any heed to this signal ; but at the speed at which they 
were going it may be assumed that this shows nothing beyond the 
fact that they had already reached a point far from the scène of the 
collision, and did not pay further attention to the Wade. The Wade 
was some hours later taken up to Sandy Hook by the Luckenbach, 
which had learned of the loss of its tow, and which had corne to anchor 
after arriving at a safe place of anchorage. The damage to the Wade 
was repaired, and for this the libel was filed. The Larrinaga also 
suffered some injuries, but no claim has ever been made, and she has 
defended, not only by alleging that she was without fault herself and 
that the Wade was at fault in the way in which she was steered, but 
also the Larrinaga has brought the Luckenbach into the case as a 
party défendant, and claims that the Luckenbach was at fault in pro- 
ceeding at too great speed, with too long hawsers, and in following an 
improper course in making the turn into the channel in such a way 
that the wind and ebb tide necessarily drifted her tow down into the 
waters which the Larrinaga had a right to be navigating under thèse 
circumstances. 

None of thèse objections seem to be borne out by the testimony, 
with the exception of the question of the length of the hawsers. While 
there is some différence as to the exact position occupied by the Luck- 
enbach at the time of the accident, and the weight of the testimony 
would seem to indicate that she had, at least partially, made the turn 
into the Ship Channel, and that therefore the tow must bave begun to 
settle across the channel, under the influence of the wind and tidc, 
nevertheless no négligence has been shown in this respect; nor did 
the positions of the vessels relieve the Larrinaga from the care which 
should hâve been exercised in making the turn at the speed at which 
she was proceeding. 

As to the length of hawsers, a comparatively difficult question pré- 
sents itself. A vessel using hawsers of such a length in towing 
through the narrow channels of New York Harbor is bound to use the 
greatest caution, and must be held responsible for any accident that 
is caused directly from the unnecessary length of the tow, and must 
foUow such course as not to impede navigation more than would be 
the case if shorter towing Unes were in use, unless extraordinary con- 
ditions of storm or danger compel the maintenance of the long tow 
lines, and in such time of storm or danger the care of the tug must be 
measured by the conditions which exist. In the présent instance no 
particular danger was présent. The Luckenbach merely considered it 
safer to keep the barges far apart than close together, but must there- 
fore be held for any accident which was occasioned merely by the 
length of the tow, or by the inability of the boats to follow in the prop- 
er course. 

On the évidence as a whole, however, it does not seem that in the 
présent case either the length of the tow or the course followed by the 
tug affected the situation. The Larrinaga was able to observe the 
tow at ail times, to make out the signais of the Wade indicating that 
she was in tow, and to avoid the difficulty which evidently presented 



268 172 FEDERAL EErOIlTER. 

itself in making the turn iiito Gedney's Channel. She used no care in 
so doing, and whether she mistook the position of the Wade, or as- 
sumed that she was not in tow, or whether she was unable to prevent 
intersecting the path of the tow by the course which, under her own 
momentum and velocity, she was compeUed to take, makes no différ- 
ence. The évidence indicates that the accident could hâve been avoided 
by the Larrinaga witla due care and a proper appréciation of the situ- 
ation; and under such circumstances, while the use of sucli long tow- 
lines cannot be commended or countenanced, nevertheless their prés- 
ence, unless contributing to the accident, should not be made the basis 
of merely punitive damage. 

The Hbelant may hâve a decree against the Larrinaga alone. 



UNITED STATES, to Use of GUISCOM-SPENCER CO., v. UNITED 
STATES FIDELITY & GUARANTY CO. 

(Circuit Court, E. D. Pennsylvania. August 16, 1909.) 

No. 528. 

United States (§ 67*) — ^Contsactoes' Bonds— Extent of LiabilIty. 

A surety on the bond of a contractor witli the United States for a pub- 
lic work, eonditioned for the payment by such contractor of ail clainis 
for labor and materials, as required by Act Aug. 13, 1894, c. 280, 28 Stat. 
^278 (U. S. Comp. St. 1901, p. 2û23), is not released from llability to a 
sulieontraetor by the taking by the latter of a note from the contracter 
for his claim due in three months, but which did not mature until final 
settlemeut had beeu made between, the contractor and the United States 
and a few days after receivers in insolvency had been appolnted for the 
. contractor. 

[Ed, Note. — For other cases, see Uuited States, Cent. Dig. J 50; Dec. 
, Dig. § 67.*] 

At Law. Sur rule for judgment for want of sufficient affidavit of 
défense. 

See, also, 171 Fed. 247. 

Samuel Crowther, Jr., and George Ouintard Horwitz, for plaintiff. 
R. Stuart Smith and Morgan, Lewis & Bockius, for défendant. 

HOLLAND, District Judge. This suit for $2,120, with interest, 
is instituted in the name of the United States, to the use of a subcon- 
tractor, under the Act of Congress approved August 13, 1894 (28 
Stat. 278, c. 280 [U. S. Comp. St. 1901, p. 2523]), to recover for 
material furnished in the construction of four mine planters for the 
United States army. It is alleged in the statement of claim that the 
Neafie & Levy Ship & Engine Building Company, of Philadelphia, 
undertook the building of four vessels for the United States army, 
by a contract dated June 24, 1903, for the sum of $122,000 each. The 
shipbuilding company, in compliance with the requirements of the 
above-mentioned act of Congress, filed a bond in the sum of $100,000, 
with the United States Fidelity & Guaranty Company, the défendant, 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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as surety, for the completion of the contract, and, inter alia, to 
■"promptly make full payments to ail persons supplying it labor or ma- 
terials in the prosecution of the work provided for in said contract." 
The vessels were completed, delivered, accepted, and final payment 
niade on November 3, 1904. The use plaintiff, at the request of the 
contractor, furnished certain feed water heaters on March 4, 1904, 
which were used in completing the work. Thèse claims were not paid, 
and on December 9, 1904, the contractor passed into the hands of a 
receiver appointed by the common pleas court of Philadelphia county. 
Thereafter the use plaintiff filed an affidavit with the War Depart- 
ment and received a certified copy of the contract and bond, under 
date of May 29, 1908, and in accordance with the above-mentioned act 
of Congress brought suit against the surety on the bond. 

To this statement of claim the défenses made in the affidavit filed 
are: (1) That a vessel is not a pubhc building or public work, within 
the meaning of the acts of 1894 and 1905, and that the cause of action 
did not accrue until the use plaintiff had obtained a "certified copy 
of the contract and bond," which was on the 39th day of May, 1908, 
and at that time the statute of hmitation in Act Feb. 24, 1905, c. 778, 
33 Stat. 811 (U. S. Comp. St. Supp. 1907, p. 709), amending the act of 
1894, was applicable to this case, and under the provisions of this 
latter act the right of the use plaintiff to recover is barred by the lim- 
itation of one year therein contained. It will not be necessary to con- 
sider thèse questions, because they hâve been considered by Judge 
Lanning in the case of United States of America, to the Use of Wil- 
liamson Brothers, v. United States Fidelity & Guaranty Company 
(April Sessions, 1909, No. 59G) 171 Fed. 247, wherein he disposed of 
them against the contention of the défendant. 

The second défense set up is that on September 15, 1904, the use 
plaintiff accepted the promissory note of the contractor, payable De- 
cember 15, 1904, for $2,151.80, which included the contract price of 
the heaters, plus $41.80 interest on the note to date of maturity. The 
note was immediately discounted by the use plaintiff at a Philadelphia 
bank, and it is claimed that by accepting and discounting a note for the 
full contract price of the heaters the use plaintiff extended the time 
of payment for the material furnished beyond the termination of the 
contract, and deprived the surety of the opportunity of compelling the 
appropriation of the sums received from the government to the pay- 
ment of the claims, and therefore released the surety. 

On September 15, 1904, when the use plaintiff accepted the promis- 
sory note of the contractor, the government had not then made final 
payment to the latter for the completion of the work. On that date 
the use plaintiff accepted thèse promissory notes, payable in three 
months, and they fell due on December 15, 1904, which was more than 
a month after November 3d of the same year, the date of final pay- 
ment by the government. The défendant claims that the effect of the 
acceptance of this note by the use plaintiff in law extended the time of 
payment beyond the termination of the contract, and thereby released 
the surety. The plaintiff, hovvever, insists that the mère acceptance 
of the note was not payment of the contract price, nor did it extend 
the time of payment in law. This contention is no doubt sustaiued by 
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the Pennsylvania authorities upon which the plaintiff relies. Uniess 
there is a spécial agreement that notes acceptée! by a creditor from iiis 
(iebtor shall be received as payment, the debtor remains liable for his 
original debt (Collins v. Busch, 191 Pa. 549, 43 Atl. 378) ; and, fur- 
ther, uniess it is especially agreed that the acceptance of notes by the 
creditor shall extend the time of payment, suit may be instituted by the 
creditor against the debtor on the original debt before the notes fall 
due (Shaw & Leigh v. First Associated Presbyterian Church, 39 Pa. 
236; Buck v. Wilson, 113 Pa. 433, 6 Atl. 97; United States, to the 
Use, etc., V. Hegeman, 304 Pa. 438, 54 Atl. 344; Philadelphia v. How- 
ell, 19 Pa, Super. Ct. 76 ; Hummelstown Brownstone Co. v. Knerr, 35 
Pa. Super. Ct. 465) . It would seem, however, that the United States 
courts hold that by the gênerai commercial law a promissory note ac- 
cepted by the creditor for his claim, while it does not discharge the 
debt for which it is given, in the absence of a spécial agreement to 
that effect, still opérâtes to extend until the maturity of the note the 
time for the payment of the debt. The creditor may return the note 
when dishonored and proceed upon the original debt ; but in the mean- 
time the action upon the original debt is suspended. Harris v. John- 
ston, 3 Cranch, 311, 3 L. Ed. 450 ; The Kimball, 3 Wall. 37, 18 L. Ed. 
50; Looney v. District of Columbia, 113 U. S. 361, 5 Sup. Ct. 463, 
28 L. Ed. 974; Segrist v. Crabtree, 131 U. S. 387, 9 Sup. Ct. 687, 
33 L. Ed. 135 ; Guarantee Co. v. Press Brick Ce, 191 U. S. 416, 34 
Sup. Ct. 143, 48 E. Ed. 343. 

It is held by the défendant that in passing upon questions of gên- 
erai commercial law the fédéral courts are not bound by the décisions 
of the court of the state where the contract in question was made and 
is sought to be enforced. While this may be true, we do not think 
that it is important in the détermination of the defendant's second mat- 
ter of défense, for the reason that the Suprême Court of the United 
States cohsidered the same défense in the case of Guarantee Co. v. 
Press Brick Company, supra, and, we think, decided it against the 
defendant's contention. In that case there was a suit instituted by the 
subcontractor against the surety under the same act of Congress. 
Notes had been taken by the use plaintifï for material furnished, one 
of which was not payable until after final settlement by the govern- 
ment, although there was no insolvency of the contractor intervening 
between final settlement and date of payment of the note, as there is in 
this case; but the Suprême Court in that case uses this language: 

"In this covenaiit the surety guarantees nothing to the principal obligée, the 
go\ernnient, though the latter permlts an action upon the bond for the beneiit 
of the subeontractors. ïhe covenant is made solely for their benefit. The 
guarantor is ignorant of the parties wlth whoni his principal may contract, 
the amount, the nature, and the value of the materials required, as well as the 
time when payment for them will become due. Thèse particulars It would 
prol ably be impossible even for the principal to furnlsh, and it is to be assum- 
ed that the surety contracts with lînowledge of this faet. Not knowing when 
or by whom thèse materials wlU be supplied, or when the bills for theni will 
mature, it can make no différence to hlm whether they were originally pur- 
chased on a crédit of 60 days, or whether, after the materials are furnished, 
the time for payment is extended 60 days, and a note given for the amount ma- 
turing at that time. If a person deliberately contracts for an uncertain lia- 
blllty, he ought not to complain when that nncertainty becomes certain." 
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It was further held that the requirement that the obliger should 
"promptly" make payment to his materialmen "is satisfied by such 
payment as the subcontractor shall accept as having bëen promptly 
made." Were it not for the fact that the contracter became insolvent 
a short while before the maturity of the note accepted by the use plain- 
tifï in the case at bar, Guarantee Co. v. Press Brick Co. would be dé- 
cisive of this case. In the latter case the contingency of insolvency 
had not supervened, and the court said : 

"That tbe facts * * * ditj not call for an expression of opinion as to 
wliether, if an unusual crédit were given, and in tlie ineantime the principal 
obliger had become insolvent, or the surety were otherwise damnifîed by the 
delayj it might not be exonerated." 

There is no averment in this case to lead to the conclusion that an 
unusual crédit was extended, resulting in injury to the défendant. The 
transaction was conducted in the usual way, and only a usual crédit ex- 
tended. It is not alleged that there was anything unusual either in the 
purchase of the material or extension of crédit, and the liability result- 
ing was a liability for which the défendant contracted when it signed 
the bond. The fact that the contractor became insolvent before the note 
given by him to the use plaintifï became due is no défense, because it 
cannot be said as a matter of law that three months was an unusual 
crédit to extend to the contractor by the use plaintiff for the materials 
furnished, It is no unusual thing for subcontractors and contractors to 
take one, two, three, and even four months notes for materials lurnished 
in ail lines of construction, and, so long as it is not averred the usual 
course was violated in the extension of crédit, it is no défense that the 
usùal crédit given in this case happened to extend the time to a point six 
days beyond the date when the receivers were appointed for the con- 
tractor, which was December 9, 1904. The date of final settlement was 
not definitely fixed in the contract, and the use plaintifï could not know 
when it would take place. While it is true he had furnished the ma- 
terial for which the notes were taken on March 4, 1904, and accepted 
three months notes on September 15, 1904, there was no unusual ex- 
tension of time ; and, as stated by the court in Guarantee Co. v. Press 
Brick Co., supra, it could make no différence to the surety that "after 
the materials are furnished the time for payment is extended 60 days 
[in this case 90 days] and a note given for the amount maturing at 
that time." 

We are of opinion, therefore, that the afîidavit of défense is insuffi- 
cient, and that judgment should be entered for debt, interest, and costs. 
It is so ordered. 



UNITED STATES v. CHICAGO, M. & ST. P. RY. CO. et al. 
(Circuit Court, D. Minnesota. Second Division. August 14, 1909.) 

1. COUETS (§ 367*) — FEDERAL COURTS — AUTHORITY Oï STATE StATUTES — I/IS 

Pendens. 

Rev. Laws Mlnn. 1905, § 4389, providing that the pendency of an action 
relating to real estate is notice to purchasers or incumbrancers only from 
the time of the filing of notice thereof in the office of the register of deeds 

*For other cases see same topic & i numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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of the couuty In which the land Is situated, Is a rule ot property of the 
State relating to real estate, and applles to a suit lu equity pending in a 
fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. § 367.» 

State laws as rules of décision In fédéral courts, see notes to Wilsou 
V. Perrin, 11 O. C. A. 71 ; Hill v. Hite, 29 C. G. A. 553.] 

2. Public L.^nds (§ 120*) — ^Patents— Bona Fide Purchasee. 

In a suit in equity by tlie United States to caucel a patent to lands, the 
rule as to what constitutes a bona flde purchaser is no différent from 
what it would be if the coniplaiuant were an individual. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 120.* 
Bona Fide Purchasers, see note to United States v. Détroit Timber & 
Lumber Co., 67 C. C. A. 13.J 

In Equity. 

C. C. Hoiipt, U. S. D. Atty., and Paul A. Ewart, Asst. U. S- Atty. 
W. H. Norris, for défendant railroad companies. 
Durment & Moore, for other défendants. 

WILLARD, District Judge. This is a bill in equity filed by tlie 
United States under authority of Act Cong. March 3, 1887, c. 376, 24 
Stat. 556 (U. S. Comp. St. 1901, p. 1595), providing for the adjustment 
of land grant made by Congress to aid in the construction of railroads, 
and for a forfaiture of unearned lands, etc. 

The grant in question in this case is contained in the act of Congress 
passed on the 4th day of July, 1866 (chapter 168, 14 Stat. 87) ; it be- 
ing the same grant which was before the Suprême Court in the case 
of the United States v. Chicago, Milwaukee & St. Paul Railway Com- 
pany, 195 U. S. 534, 25 Sup. Ct. 113, 49 L. Ed. 306. At the trial the 
government conceded that as to ail the lands described in the bill of 
complâint, except 160 acres, the suit was barred by the limitation of 
five years contained in Act Cong. March 2, 1896, c. 39, 29 Stat. 42 
(U. S. Comp. St. 1901, p. 1603). The défendant Evans claims to be 
the owner of the S. W. 1/4 of the S. W. % of section 31, township 104, 
range 36, being a part of the 160 acres as to which the government 
did not admit that the suit was barred by the statute of limitations; 
and, as to this tract, he claims to be a bona fide purchaser within the 
provisions of the acts of Congress above cited, 34 Stat. 556, and 29 
Stat. 43. The Suprême Court in the case of the U. S. v. Winona & 
•St. Peter R. R. Co., 165 U. S. 463, 17.Stip. Ct. 368, 41 E. Ed. 789, and 
in the case of the U. S. v. C. M. & St. P. Ry. Co., 195 U. S., 534, 25 
Sup. Ct. 113, 49 L. Ed. 306, has defined the meaning of the phrase 
"bona fide purchaser" as it occurs in thèse acts. The brief of the 
government contains a statement of the facts relating to the Evans 
purchase from the railway company as. such facts appear from the évi- 
dence, and from that statement it clearly appears that Evans is with- 
in the décisions above cited a bona fide purchaser of the tract claim- 
ed by him, and the bill therefore as to him cannot be maintained. 

Another tract included in the said 160 acres, as to which the govern- 
ment did not admit the bar of the statute of limitations, is the N. E. % 

'♦For other casés see same toplo& § numbeh in Dec. & Am. Dlgs. 1907 to date, & RepT Indexe» 



TJNITED STATES V. CHICAGO, M. & ST. P. EY. CO. 273 

of the S. E. 1^ of section 31, township 104, range 35. On the Ist day 
of May, 1886, the railway company conveyed this tract by warranty 
deed to Jacob Klenk, and on the 13th day of July, 1904, Jacob Klenk 
conveyed the same property to the défendant Frederick Klenk, who 
on the lOth day of January, 1905, mortgaged it to the défendant the 
Northwestern Mutual L,ife Insurance Company. The facts resulting 
from the évidence, as the same are stated in the brief of the govern- 
ment, show that also with regard to this tract Jacob Klenk was a bona 
fide purchaser thereof within the décisions above referred to. The bill 
therefore cannot be maintained either against Frederick Klenk or 
against the Northwestern Mutual Life Insurance Company. 
, Of the 160 acres above referred to there remains the S. V^ of the N. 
E. % of section 31, township 104, range 25. One Gillson made a 
homestead entry of this land on the 16th of January, 1872. He was in 
possession thereof, claiming adversely to the railway company until 
1880, and he exercised control over the same until 1886 or 1887. Dur- 
ing this time the défendant Jacob Klenk rented this land from Gill- 
son, and occupied the same as bis tenant for three years. Before 
Klenk bought the land from the railway company, he told Gillson that 
he was going to make such a purchase, and Gillson then stated to 
him that he, Gillson, claimed to own the land. Upon this évidence 
there can be no doubt that the défendant Klenk was not a purchaser in 
good faith, and without notice of defects in the title of the railroad 
company. This action was commenced in February, 1901. Jacob 
Klenk was at that time made a défendant herein, but bis son Jacob 
C. Klenk was not made a party to the suit until the 7th day of March, 
1905. Prior to that time, and in July, 1904, the défendant Jacob C. 
Klenk bought the land from his father Jacob Klenk, who by warranty 
deed conveyed the same to him in that month. This deed was duly 
recorded in the proper office on the 13th of July, 1904. The évidence 
shows that Jacob C. Klenk had no notice or knowledge of any defects 
in his father's title, and, under such évidence, was a bona fide pur- 
chaser within the décisions above referred to, unless the pendency of 
this suit at the time he botight in 1904 charged him with notice of such 
defects. The claim of the government is that he acquired his right 
over three years subséquent to the date of the filing of the original bill 
of complaint, that he was a purchaser pendente lite, and took his title 
subject to the resuit of the pending suit. The claim of the défendant 
Jacob C. Klenk upon this point is that by the laws of Minnesota then 
in force (section 4389, Rev. Laws Minn. 1905) the pendency of an 
action was notice to purchasers or incumbrancers only from the time 
of the filing of the notice thereof in the office of the register of deeds 
of the county where the land was situated. In the case of Romeu v. 
Todd, 206 U. S. 358, page 362, 27 Sup. Ct. 724, page 725, 51 L. Ed. 
1093, there was presented a similar question to the one presented in 
this case. By the Spanish law in force in Porto Rico the pendency of 
an action was notice to subséquent purcha.sers only from the time of 
the filing of the notice of such pendency in the proper register's office. 
The United States court for Porto Rico held: 

"As this Is a proceedlng on the equity side of the court, It is governed by 
the priiiciples of equity foUowed by the fédéral courts as distinguished from 
172 F.— 18 
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Pttlts at law where local statutes are adopted. As local laws hâve no bind- 
iug force iipon the TJnlted States courts in matters of procédure in equlty and 
maritime law, the laws of Porto Kicp relating to the flling of notice of lis 
pendons hâve therefore no application In this cnse, and the sufficiency of this 
bill must be determined by the rules and prluciples foUowed In llke proceed- 
ings in the courts of the United States," 

That court held that the pendency of an equity cause in the courts 
of the United States affecting real property constituted constructive 
notice as to third parties, any rule of a state law notvvithstanding. 
That case was taken to the Suprême Court of the United States, but 
the question decided in the lower court was not passed upon by the 
appellate court. That court held that the laws in force in Porto Rico 
had been by the Foraker Act (Act April 13, 1900, c. 191, 31 Stat. 77) 
adopted as the laws of the United States, and that, therefore, a court 
of the' United States sitting in that island, created by an act of Con- 
gress, had no authority to disregard a local law which Congress by ex- 
press législation directed to be continued in force. In reaching that 
conclusion the court assumed, for the sake of the argument : 

"That an innocent third party would be afCected by the constructive notice 
resulting from the peiidency of an equity cause in a Circuit Court of the Unit- 
ed States sitting within a state, * * * although there had been no com- 
pliance vfc'ith a statutory rule of property prevailing in such state requiring 
the recording of a notice of the pendency of snits affecting real property, in 
order to make the same operative against innocent third parties." 

Whether or not that assumption is correct is the question to be de- 
cided in this case. It dpes not fall within the provisions of section 914 
of the Revised Statutes (U. S. Comp. St. 1901, p. 684), which déclares 
that: 

"The practiee, pleadings, and forms and modes of proceedings in civil cas- 
es other than equity and admiralty causes, in the circuit and district courts, 
shall conform, as near as may be, to the practiee, pleadings, and forms and 
mcxies of proceeding existiug at the time in like causes in the courts of record 
of the state within which such circuit or district courts are held, any rule 
of court to the contrary uotwithstandlng." 

The case falls rather within the rule, speaking generally, which re- 
quires a Circuit Court sitting within a state to enforce the laws of that 
state, so far as they relate to real property. Thus in the case of Hinde 
V. Vattier, 5 Pet. 398, p. 401, 8 L. Ed. 168, the court said: 

"There Is no principle better established, and more uniformly adhered to In 
this court, than that the Circuit Courts, in deciding on titles to real property 
în the différent states, are bound to décide preclsely as the state court ought 
to do. AVilklnson v. Leland, 2 l'et. 656, 7 L. Ed. 542. The rules of property 
and of évidence, whether derived from the laws or adjudications of the ju- 
liicial tribunals of a state, furnish the guides and rules of décision in those 
of the Union, in ail cases to which they apply, where the Constitution, trea- 
ties, or statutes of the United States do not otherwise provide." 

In Olcott V. Bynum, 17 Wall. 44, the court said on page 57 (31 L,. 
Ed. 570) : 

"It was held by the court below that this évidence was Incompétent to es- 
tablish the existence of the lost deed, and that the complainant had there- 
fore failed to show any connectiou with the property in question. Upon the 
ground of this objection the bill was disraissed. Whether this ruling was 
correct Is an inquiry which meets us at the threshold of our examination of 
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the case. It Is one to be determlned by the lex loei rei sitte. It Is to be con- 
sldered solely in the ligbt of the statutes and adjudications of North Garo- 
lina. This court must hold and administer the law upon the subject as if it 
were sltting as a local court of that state." 

It is the duty of the fédéral court to apply the rules of the local 
courts, whether the proceeding before it is an action at law or a bill 
in equity. In the case of Brine v. Insurance Co., 96 U. S. 627, 24 
L. Ed. 858, the court said on page 633, speaking of a statute of Illi- 
nois which gave a mortgagor a right to redeem f rom f oreclosure sale : 

"It is denied that thèse statutes are of any force in cases where the decree 
of foreclosure is rendered in a court of the United States, on the ground that 
the equity p'raetlce of thèse courts is govemed solely by the précédents of the 
English Chancery Court as they existed prior to the déclaration of independ- 
ence, and by such rules of practice as hâve been established by the Suprême 
Court of the United States, or adopted by the circuit court for their own 
guidance." • * * ''On the other hand, it is said that the efCect of the sale 
and conveyance made by the commissioner is to transfer the title of real es- 
tate from one person to another, and that ail the means by which the title 
to real property is transferred, whether by deed, by will, or by judicial pro- 
ceedings are subject to, and may be governed by, the législative will of the 
State in which it lies, except where the law of the state on that subject im- 
pairs the obligation of a contract." * • * "We are of opinion that the 
propositions last mentioned are sound ; and if they are in conflict with the 
gênerai doctrine of the exemption froni state control of the chancery practice 
of the fédéral courts, as regards mère modes of procédure, they are of para- 
mount force, and the latter must to that extent give way. It would seem 
that no argument is necessary to establish the proposition that when sub- 
stantial rights, resting upon a statute, which is clearly within the législative 
power, corne in conflict with mère forms and modes of procédure in the courts,. 
the latter must give way and adapt themselves to the forms necessary to give 
efCect to such rights." 

It is true that the Minnesota statute above referred to does in a cer- 
tain manner undertake to détermine what effect shall be given to a 
suit in equity pending in the courts of the United States. But that 
efïect is purely incidental. The act is not limited to proceedings in 
the United States court, but is gênerai and extends to ail actions. 
Moreover, it would not seem to interfère with the equity practice or 
procédure any more than did the Illinois statute allowing a rédemp- 
tion from a foreclosure sale, which, as has been said, the Suprême 
Court held directly applicable to a foreclosure decree rendered in a 
circuit court of the United States. In fact, the Minnesota statute is 
not a law relating to procédure, but is rather a law governing the sub- 
stantive rights of persons dealing with real estate. It is a law to 
which resort must be had when it is necessary for the courts to dé- 
termine who is and who is not a bona fide purchaser of real estate. It 
will be noticed that the Suprême Court in the case of Romeu v. Todd, 
above cited, used this language, "Although there had been no com- 
pliance with the statutory rule of property prevailing in such state," 
thus indicating that a law similar to the Minnesota law would not be 
considered as procédure law, but rather as a statutory rule of property. 

The government in its brief relies upon the case of King v. Davis, 
137 Fed. 222, decided in the Circuit Court for the Western District 
of Virginia, in which it was held that a Virginia statute similar to the 
Minnesota statute hère in question could not hâve any efïect upon a 
suit in equity in the United States Circuit Court. But that case seems 
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to have been décidée! upon the proposition that, under the Virginia 
law, clerks in the state court could not be compelled to fàle notice oî 
lis pendens relating to cases pending in the fédéral court. There is no 
difficulty of that kind in connection with the ]\Iinnesota law. The sec- 
tion above quoted requires the registers of deeds to record alî notices 
which may be presented to them ; and by section 537, Rev. Laws Minn. 
1905, a register of deeds is required to keep suitable books, and requir- 
ed at large and in full, word for word, to enter ail instruments left 
with him for record. The fact that the complainant in this case is the 
United States cannot afïect the resuit. In the case of United States 
V. Détroit Timber & Lumber Ce, 131 Fed. 668. 67 C. C. A. 1, decided 
in the Circuit Court of Appeals. Eighth Circuit, on Tuly 28, 1904, the 
court said on page 677 of 131 Fed., on page 10, of 6"7 C. C. A.: 

"Flnally, thls is a suit in equity. The équitable clainis of tlie TTiiited States 
îippeal to tlie conscience of a cliancellor, with tlie sanie, but wltli no greater 
or legs, force than wouUT those of au individual in llke eircunistances. Bona 
fide purchasers axe the espeelal favorites of courts of equity." 

In the case of United States v. Stinson, 197 U. S. 200, the court said 
on page 204, 25 Sup. Ct. 426, 49 h. Ed. 724: 

"Whlle the govemment, like an indivldual, may maintain any appropriate 
ac-tion to set aside its grants and recover property of which it bas been de- 
frauded, and while lâches or limitation do not of iihemselves eonstltute a dis- 
tinct offense as a.£;iiinst it, yet certain propositions in respect to sucli an action 
have been fuUy estahlished. * * * 

"Second. The governnient is subjected to the same rules respecting the bur- 
den of proof, the (juantity and character of évidence, the presumptiou of law 
and fact that attend the prosecution of a Uke action by an individual. * * * 

"Third. It is a good défense to an action to set aside a patent that the title 
has passed to a bona flde purchaser for value without notic». And, generally 
speaking, equity will not simply cousider the question wUether tlie title has 
been traudulently obtained from the government, but also will protect the 
rights and interests of innocent parties." 

In this case the défendant Jacob C. Klenk bought the property in 
ciuestion, and paid $4,000 therefor. He had no actual notice of the 
pendency of this suit, nor had he any notice or knowledge of any ad- 
verse claim to the land, or of any defect in his father's title thereto. 
No notice of lis pendens as required by the Minnesota law Vi^as filed 
until the 18th of Eebruary, 1905, after the purchase by Jacob C. 
Klenk; nor was he made a party to this suit until the 7th day of 
March, 1905. At that time the suit was barred as to him by the period 
of limitations contained in the act of 1896, and, although he bought 
during the pendency of the action, he is not bound by the resuit there- 
in as to his grantor Jacob Klenk, because no notice of the pendency of 
the action was recorded in the proper register's office, as required by 
the Minnesota law, prior to his purchase. 

The government conceded at the trial that the value of the land 
could not be recovered from the railroad company. 

Let a decree be entered dismissing the bill as to ail the défendants 
therein. 
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UNITED STATISS v. ALBERT LORSCH & CO. 

(Circuit Court, S. D. New York. May 12, 1909.) 

No. 5,302. 

CusTOMS DuTiES f§ .37*) — Ct-.\ssii.'ication— CuT Agate— "Precious Stones 
Advanoed"— "Manufactures of Agate. Gak.net, etc." 

Sm;ill pièces of figate, garnet, etc., advancetl from their natural state 
by cutting or other process, for tlie purposo of fitting tlieui for use as 
settings for jewelry, anrl kiiowu conimercially as agates, garuets, etc., are 
more specifically !>rovi(lecl for as "precious stones advanced," uuder Tar- 
ife Act .Tuly 24, ]S!)7, c. 11, § 1, Scliedule N, par. 4.3.j, 30 Stat. 192 (U. S. 
Comp. St. 1901, p. 167()), than as "manufactures of agate, garnet. etc.." un- 
der Scliedule B, par. ll.ï, 30 Stat. lôO (U. S. Comp. St. 1901, p. Ifi3(i). 

[Ed. Note. — For otlier cases, see Customs Dutles, Dec. Dig. § 37.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,825 (T. D. 29,- 
337), sustained the importers' protest against the assessment of duty 
by the collector of customs at the port of New York. The Board's 
opinion reads : 

SHARRETTS, General Appraiser. Ttie merchaudise in controversy con- 
sists of precious stones, sueh as agate, cornelian, .jasper, onyx, rock crystal, 
etc., advanced in value and condition by cutting, polisliing, oreugraving, uotset, 
but intended to be set as jevrelry. No articles of utility, such as liandies, 
bearings, slabs, rollers, etc., are included in the importation. Duty was assess- 
ed by the collector ujjon said merchandise at the rate of 50 per cent, ad valorem 
under ijaragraph 115, Schedule B ; the importers clalming the sanie to bi: 
dutiable at 10 per cent, ad valorem under paragraph 435, Schedule N, of the 
tarife act of 1897 (Act July 24, 1897, c. 11, § 1, 30 Stat. 192 [U. S. Comp. St. 
1901, pp. 1636, 1676]). 

The provision of paragraph 115 for manufactures of agate, alabaster, chal- 
cedony, chrysollte, eoral, cornelian, garnet, jasper, jet, malachite, marble, 
onyx, rock crystal, or spar, not specially jjrovided for, is no more spécifie 
than the provision of paragraph 193, Schedule C, 30 Stat. 167 (U. S. Comp. 
St. 1901, p. 1645), for articles or wares not specially provided for, composed 
whoUy or in part of iron, steel, lead, copper, nickel, pewter, zinc, gold, silver, 
platinum, aluminum, or other métal. No one would seriously coutend that, 
because Congress provided denominatively for articles composed whoUy o( 
gold in paragraph 193, gold mountings for diamonds or other precious stones 
were removed from paragraph 434, Schedule N, 30 Stat. 192 (TI. S. Comp. St. 
1901, p. 1676), leavlng the provision therein for parts of jewelry to apply oul,\- 
to such as were made of brass or other métal not named in paragraph 193. 
Precious stones advanced in condition or value from their natural state by 
cleaving, splitting, cutting, or other process, and not set, or, in other words, pre- 
cious stones advanced from their natural state to a condition exelusively fitting 
them to he set as jewelry, comprise even a more limited class of goods than 
jewelry or parts thereof. Both ternis hâve a commercial and popular mean- 
Ing that diffierentlates them from manufactures of agate, garnet, etc., on the 
one hand, and articlas or wares composed of iron, steel, gold, etc., on the other. 

It is instructive to note that paragraph 434 provides for jewelry, including 
precious stones set. Hence the words "precious stones not set," contaiued in 
paragraph 435, construed in pari materia, would seem to point conclusive- 
ly to precious stones especially prepared to be set as jewelry ; and in tliis 
connection it may be remarked that both paragraphs are grouped under the 
subheading of ".Tewelry and Precious Stones." It is an elemeutary prineiple 
of tarife construction that, when Congress has provided for an article depend- 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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ent upon Its use, such a provision dominâtes ail others. For instance, white- 
wood, sycamore, and basswood planks prepared for use In the construction 
of vessels would be free under paragraph 699, § 2, Free List, 30 Stat 202 
(U. S. Comp. St. 1901. p. 1689), and net dutiable under Schedule D, par. 195, 
30 Stat. 167 (U. S. Comp. St. 1901, p. 1646), nctwithstanding the tact that 
whitewood, sycamore, and basswood planks are provlded for eo nomine in 
the last-named paragraph. Many other illustrations could be cited, but they 
are deemed unnecessary. 

Both paragraphs 115 and 193 are catch-ail provisions designed to cover man- 
ufactures not provlded for elther denominatively or descriptively in some other 
paragraph of the act. Parts of jewelry composed of goid are more speclfical- 
ly provlded for in paragraph 434 than In paragraph 193 ; and by a parity of 
reasonlng agates and other preclous stones prepared by the lapidary to be set 
as jewelry are more specifleallj'' provlded for la paragraph 435 than in para- 
graph 115. Indeed, we do not think the agate and other stones in question 
would be Ineluded in the provision of paragraph 115 for manufactures of agate, 
etc., even were they not provlded for descriptively in paragraph 435. The 
évidence shows concluslvely that thèse stones bave undergone no process oth- 
er than to be eut and polished, and that they are still known commercially as 
preclous stones — specifically as agates, garnets, etc. They hâve not under- 
gone a process of manufacture whereby thelr name and Intended purpose of 
use bas been chauged Into articles Icnown as knife handles, penholders, scale 
bearings, etc. Preclous stones eut are provlded l'or in paragraph 434, and 
until they bave been eut for some other purpose than to be set as jewelry 
they do not become nianufactures of the minerais enumerated in paragraph 
115. In Hartrauft v. Wiegmanu, 121 U. S. 615, 7 Sup. Ct. 1240, 30 L. Ed. 1012, 
the United States Suprême Court sald in part: "In Schedule M, § 2504, of 
the Revlsed Sta tûtes (page 475, 2d Ed.), a duty of 30 per cent, ad valorem Is 
imposed on 'coral, eut or manufactured' ; and in section 2505 (page 484) 'coral 
marine manufactured' is made exempt from duty. Thèse provisions clearly 
Imply that, but for the spécial provision Imposing a duty on eut coral, it would 
not be regarded as a manufactured article." 

In the case at bar the agates and other preclous stones bave been subjected 
to no process other than cutting, polishlng, or a similar process. Hence, under 
the ftxplicit language of the Suprême Court, they are not manufactures of 
agate, garnet, etc. ; nor can we dlscover in any Instance where the courts 
bave departed from the rule laid down by the Suprême Court In Hartranft v. 
Wiegmanu, supra. In Erhardt v. Hahn, 55 Fed. 273. 5 C. O. A. 99, the Unit- 
ed States Circuit Court of Appeals, Second Circuit, in passing upon handles 
for knives, penholders, glove hooks, shoe hooks, etc., composed of agate and 
tlger eye, held that, having been advanced through one or more processes In- 
fo commercial articles known and recognized in trade by spécifie and distlnc- 
tlve names other than the name of the material, and put into comiJleted shapes 
designed and adapted for a particular use, were manufactures. But the fol- 
lowing dictum of the court shows how rlgldly it adhered to the décision of the 
Suprême Court in the case cited: "If it could be shown that thèse articles 
at the date of the tarife act were bought and sold as preclous stones, or were 
commercially known as such, then, no doubt, they would hâve to fall under that 
classification for duty. Kot only had thèse articles (handles, paper welghts, 
etc.) no such commercial désignation, but the stones themselves (eut for jewel- 
ry purpc^ses), when imported in the form of stones, were bought and sold, as 
were rubles, diamonds, and other preclous stones, by thelr respective dls- 
tinctive names. We think the term as used in Schedule N applies to ail stones 
known as 'preclous,' whether in thelr original condition or advanced beyond 
it by cutting, polishlng, etc., so long as they remaln 'stones' In the commercial 
sensé of the word." 

In Hahn v. U. S., 100 Fed. 635, 40 C. C. A. 622, bis honor, Judge Lacombe, 
speaking for the court, sald in part: "This court further held in Erhardt v. 
Hahn, 55 Fed. 273, 5 C. C. A. 90, supra, that the term 'preclous stones' applied 
only to the minerai substances embraced v.'ithin it whlle they remained stones, 
and that articles llke those in suit (handles, rollers, and slabs) had been ad- 
vanced beyond that condition, and had become completed commercial articles, 
known and recognized In trade by spécifie and dlstlnctlve names other than 
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tlie name of the material, and had been put into a completed sliape desigued 
and adapted for partiailar uses." 

The government's contention that the stones In the case now pending are 
dutiable at 50 per cent, ad valorem under paragraph 115 Is based on the dé- 
cision of the Circuit Court of Appeals, Second Circuit, in the case of V. S. v. 
Lorsch, 158 Fed. 398, 86 C. C. A. 34, T. D. 28,513. We do not flnd anything in 
that décision, however, which justified such a classification. It ruust be 
borne in mind that the court in the Ixirsch Case was dealing with agate bear- 
ings for scales — articles having a distinctlve name and intended for utilitarian 
purposes, and not with articles still eommercially Isnown as stones intended ex- 
clusively to be set as jewelry. The Board, in passing upon the case, had 
expressed the opinion that, Inasmuch as paragraph 434, unllke paragraph 115, 
did not contain the qualifying words "not speciflcally provided for," the agate 
bearings in question were more speciflcally provided for in paragraph 434 
than as manufactures of agate under paragraph 115. His honor, Judge La- 
combe, who reviewed the Board's décision said: "We do not concur In this 
conclusion. The group of articles known as diamonds and other precious 
stones includes many différent species. When Congress sélects by name one 
of those species, and provides that manufactures of that particular stone 
should be dutiable at a différent rate, it so clearly indicates its intention to 
withdraw the article fro.ii the gênerai group as soon as it hecomes a complet- 
ed manufacture that the absence of the words 'not specially provided for' In 
the paragraph coveriiig the group is not particularly significaut. Indeed, im- 
porters' counsel concèdes that agate paper weights, blotters, paper cutters, 
seals, and the like would be properly classifled under paragraph 115. ïhese 
agate bearings, which hâve hecome completed manufactures, salahle as such 
in trade, are plainly susceptible of a similar classification." The itallcs are 
our own, and are inserted to emphasize the point that the court drew a dis- 
tinction between stones eut to be set as jewelry and agate made into complet- 
ed articles for industrial uses. 

This différence is further emphasized by the court's référence to the lower 
court having afflrmed the Board in the agate bearings case on the author- 
ity of U. S. V. Benediet, 145 Fed. 914, 76 C. C. A. 446, T. D. 27,032, and by 
the statement that the Benediet Case related to precious stones eut cabochon, 
întaglio, cameo, and other well-recognized cuts, mainly used for jewelry, while 
in the Lorsch Case the court said: "We are clearly of the opinion that thèse 
:agate bearings hâve become a manufacture separate and distinct from the 
'precious stones advauced' of paragraph 435." In ail of the décisions cited 
it is manlfest that industrial articles manufactured from agate or the other 
minerais enumerated in paragraph 115 are dutiable thereunder at 50 per cent, 
ad valorem, while precious stones, including the species named In paragraph 
115, advanced in condition or value from their natural state by cleaving, 
splitting, cutting, or other process, and not set, if known eommercially as 
X)recious stones and designed for use in the manufacture of jewelry, are du- 
tiable at 10 per cent, ad valorem under paragraph 435. 

In consonance with the views herein expressed, and on the authority of 
the décisions cited, we sustain the protests and reverse the collector's dé- 
cision. 

Addison S. Pratt, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

PLATT, District Judge. Décision affirmed, on the opinion of the 
Board. 
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BENZIGBU BROS. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 18, 1909.) 

No. 5,272. 

CusToiis DuTiES (§ 37*) — Classification— llosABiES—EjusDEM Genebis. 

In Tarilï Act July 24, 1897, c. 11, § 1, Seliedule N, pur. 408, 150 Stat. 189 
(U. S. Comp. St. .1901, p. 1873), rosaries are net subject to duty as "ar- 
ticles * * * In part of beads," because not ejusdem geiieris wltu tlie 
other goods (ornanieuts, trimmlngs, etc.) there enumerated. 

[Ed. Note. — For other cases, see Oustoms Dutles, Dec. Dlg. § 37.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, reported as G. A. 6,739 (T. D. 38,883), af- 
firmed the assessment of duty by the collector of customs at the 
port of New York on imported rosaries. The collector classified 
the rosaries under the provision in Tarifï Act July 34, 1897, c. 11, 
§ 1, Schedule N, par. 408, 30 Stat. 189 (U. S. Comp. St. 1901, p. 
1673), for "articles * * * jjj p^j-^- gf beads." The pertinent 
part of this paragraph is as foUows: 

"408. . • * * Ifabrics, nets, or nettlngs, laces, embrolderies, galloous, wear- 
ing apparel, ornaments, trimmlngs, and other articles not speclally pi-ovld- 
ed for in this act, composed wholly or In part of beads, • * » sixty per 
centum ad valorem." 

The majority and dissenting opinions of the Board of General 
Appraisers read in part as follows: 

McClelland, Gênerai Appraiser. The merchandise Involved is retumed 
by the appraiser as "rosaries," and duty was assessed thereon at the vaU 
of 00 per cent, ad valorem under the provisions of Tarife Act Julv 24, 1897. 
c. 11, § 1, Schedule N, par. 408, 30 Stat. 189 (U. S. Comp. St. 1901, p. 1073). 
The protest is against such assessment, and it is clalmed alternatively that 
duty should hâve beeu assessed thereon according to the coniponent ma- 
terial of chief value. « • * when the protest was called for hearing, it 
was submitted for décision on an affidavit of Issa Batarse, made before the 
American consul at Jérusalem, in the province of Palestine, empire of Tur- 
key, in which it is set forth that in each of the grades of rosaries involved 
the beads are the component material of chief value. It is not the practice 
of the Board to accept such aflidavits, in the absence of corroborative proof, 
as conclusive. But, since the Board has passed upon a simllar question, 
vve deem it unnecessary to make any flnding as to the component material 
of chief value. 

In Abstract 16,039 (T. D. .28,300) the Board passed upon the classification 
of rosaries, which, from the records In that case and the one at bar, we be- 
lieye tb be similar to those we are now called to pass upon; and, as in 
that case it was held that the merchandise was subject to a duty at the 
rate of 00 per cent, ad valorem under the provisions of paragraph 408 of 
sai.d tariff act as hère assessed, we foUow tlie Board's conclusions and 
overrule the protest, aftirming the action of the collector. 

SIIARRETTS, General Appraiser. I do not concur in the conclusions 
reaehed by my colleagues in this case. Rosaries, aUhough eompose<l princi- 
lially of beads, are neither ornaments nor ornamental in charaeter. They 
are carried in the pocket and are used excluslvely for devotlonal purposes. 
In this respect they differ, as far as I am aware, from any other known 
article composed of beads; and I can thlnk of no more appropriate appli- 

•For other cases see Bame topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexoa 
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cation of the principle of ejusdem generis tlian that the provision in para- 
graph 408 for ail other articles eomposed wliolly or in i)art of btîads relates 
only to articles simllar to those specifled therein, ail of vvliich, without ex- 
ception, are ornaments, or articles ornamented, and beads are appUed ttiere- 
to. To include rosaries in paragraph 408 would be to make a single excep- 
tion that would destroy the symmetry of the whole itaraj^raph. The tariff 
act of 1883 (Act March 3, 1S83, c. 121, 22 Stat. 488) and prior acts asso- 
ciated beads with ornamented articles. Turniug to the act of 1883, we tind : 
"396. Beads and bead ornaments of ail kinds, except amber, fiffy per centnni ad 
valorem." The act of 1890 (Act Oet. 1, 1890, c. 1243, 26 Stat. r,m) made 
no separate provision for bead ornaments ; but under the act of 1894 (Act 
Aug. 27, 1894, c. 349, 28 Stat. r)09) there were two paragraphs relating to 
beaded goods, naniely : "''01. traces and articles made whoUy or In part 
of lace * * * and beaded sîlk goods." And : "3.54. Manufactures known 
commercially as beads, beaded or jet triunuings and bead ornaments, thirty- 
five per centum ad valorem." 

As bearing upoii what C'ongress IiîmI in mind in framing thèse paragraphs. 
it is instructive to note that in volume 6, pages .52 and 53, of the hearings 
t)efore the finance committee of the T'nited States Seuate, it was recommend- 
ed that f.-ibrics or articles ornamcntcKl witli heads shonld be classifled with 
laces, edgings, enibroideries, etc. Taragraph 408 of the tariff act of 1897, 
in the light of the provisions of former acts, extending baek for a period of 
more than 50 years, would seem to include only beads and bead ornaments, 
or articles ornamented with beads. Sucli an interprétation of the statutes 
would and should exclude from paragraph 408 articles used solely for devo- 
tional purposes. 

Paragraph 179, Schedule C, of the ]iresent tariff act (.30 Stat. 166 [U. S. 
Comp. St. 1901, p. 3644]), enumerales laces, enibroideries, braids, galloons, 
trimmings, or other articles made wholly or in chief value of tinsei wire, lame or 
lahn, huilions, or métal threads, and it will be observed that the forego- 
ing enunierated articles .are ideutical with those specitied in paragraph 408. 
Merchandise known as metallics, consisting of lame, was returned for duty 
by the collector at the port of New York at 60 per cent, ad valorem under 
paragraph 179 as articles eomposed wliolly of lanie. An appeal having beeu 
taken, Judge Coxe, in passiug upon the question, said in part : "It is en- 
tirely clear, within the recognized doctrine of 'noscitur a sociis', that it 
[metallics] cannot be classed among the articles made of hune, which Goii- 
gress Intended to cover by the last clause in (Question, for that clause re- 
lates to laces, enibroideries, braids, and simihir articles." Marsching v. U. 
S. (C. C.) 113 Fed. 1006. 

Paragraph 339, Schedule J, of tlie présent tarifl; act (30 Stat. [U. S. 
Comp. St. 1901, p. 16G2]), also contaiiis a provision very simllar to that in 
paragraph 408, covering laces, enibroideries, nets, and ]iettings and other 
articles. The Circuit (îourt for the Xorthern District of Illinois U])beld the 
contention of the importer that this did not cover fish netting, but was 
limited by the rule of "ejusdem generis" to articles of the gênerai cbaracter 
therein speeified. Ederer v. U. S. (G. C.) T. 1>. 2.5,111. See, also, Wi(>- 
busch et al. v. U. S., 84 Fed. 451, 28 C. C. A. 154, regarding the rule of "ejus- 
dem generis" or "noscitur a sociis." 

Great stress has beeii laid u]!on the décision of the Suprême Court in Benzi- 
ger V. Kobertson, 122 U. S. 211, 7 Sup. Ct. 1109, .'iO L. Ed. 1149. where it was 
held that rosaries, not being enunierated, were dnliable at .50 per cent, ad 
valorem under Schedule M, § 2504. Itev. St. p. 473 (2d l'd.) the rate appli- 
cable to beads in accordaiice with the provisions of section 2499, Rev. St., 
M"hich enaeted that on ail articles inanufactured from two or more materials 
the duty shall be assessed at the higliest rates at which any of its component 
parts may l)e chargeable. liosaries. although not provided for eo nomine in the 
présent act, are provided for according to material. Were such not the case, 
however, inasmuch as heads unstrung constitute the component material 
of chief value in the rosaries in (piestion, under the Benziger Case they 
would be dutiable at 35 per cent, ad valorem as beads, under paragraph 
408, in accordance with the provisions of section 7 of the présent act (.30 Stat. 
:i05 [U. S. Comp. St, 1901, p. 1094]), and as 35 per cent, would ho the mini- 
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mum raté now claimed by the Importers, I do not deem It necessary t» 
f urther discuss this phase of the case. 

In my opinion the importers' contentioii is vvell founded and the protest 
should be sustained. 

Everit Brown, for importers. 
Addison S. Pratt, Asst. U.S. Atty. 

PLATT, District Judge. Décision reversed, on the dissenting- 
opinion of General Appraiser Sharretts, which thoroughly expresses 
my view that the rosaries in question are excluded from paragraph. 
408 of the tariff act by the principle of ejusdem generis. 



LORD & TATLOR y. UNITED STATES. 

(Circuit Court, S. D. New York. May 21, 1909.) 

No 5,466. 

CusTOMS DuTiEs (§ 32*) — Classification— "CoTTON Cloth"— Fabrics in 
Part op Jute. 

In Tariff Act July 24, 1897, c. 11, § 1, Schedule I, par. 310, 30 Stat. 178 
(U. S. Comp. St. IGOl, p. 1639), the définition of "cotton cloth" as being 
"ail woven fabrics of cotton" refers to goods connwsed entlrely of cot- 
ton, or containiug at most but a small perceutage of some other fiber ; 
and cloth which, though composed chiefly of cotton, yet coutalns a large 
minorlty of jute, is not within the définition. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. §• 32.* 
For other définitions, see Words and Phrases, vol. 2, p. 1642.] 

On Apphcation for Revievv of a Décision by the Board of United 
States General Appraisers. 

The décision below, G. A. 6,875 (T. D. 29,596), afifirmed the as- 
sessment of duty by the collector of customs at the port of New York 
on cloth composed in chief value of cotton, but of which 37 per cent, 
was jute. 

The importers had protested agaiust the action of the collector in classify- 
ing the goods uuder Tariff Act July 24, 1897, c. 11, § 1, Schedule I, par. 
322, 30 Stat. 179 (U. S. Comp. St. 1901, p. 1661), and contended for classifica- 
tion under the provisions in said schedule for "cotton cloth." The Board 
overruled this contention on the authority of a former ruling. 6. A. 5,018 
(T. D. 23,348), which had related to cloth chiefly of cotton, but coutaining, 
respectively, 44 per cent, of flax and 45 per cent, of Jute. The pertinent 
portion of the opinion of the Board in the case last cited Is as follows : 

"Somerville, General Ajipraiser. * * * Schedule I, 'Cotton Manufac- 
tures,' of Tarife Act July 24, 1897, c. 11, § 1, 30 Stat. 175 (U. S. Comp. St. 
1901, p. 1655), embraces varions kinds of cotton cloth, and among other things 
fixes a duty upon the basis of the quality of the cloth, regulated by the 
count of threads to the square inch and the weight of goods to the square 
yard. Paragraph 310, 30 Stat. 178 (U. S. Comp. St. 1901, p. 1659), defining the 
term 'cotton cloth,' reads as follows : 

" '310. The term "cotton cloth" or "cloth," wherever used in the paragraphs 
of this schedule, unless otherwise specially provided for, shall be held to in- 
elude ail woven fabrics of cotton in the pièce or otherwise, whether figured, 
fancy, or plaiu, the warp and fllling threads of which eau be counted by 
unravellng or other practlcable means.' 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, O. Eep'r Indexes 



LORD A TAYLOE V. UNITED STATES. 283 

"The main question for décision is whetber tlie goods under considération 
are to be treated as falllng within tlie terni 'cotton clotli,' notwitlistanding 
tlie fact ttiat sucli cloth contains in one case over 45 per cent, of jute and 
in ttie otlier inore tliau 44 per cent, of flax. This paragraph is a substantial 
reproduction of paragraph 257 of the tariff act of 1897 (Âct Aug. 27, 1894, c. 
S49, Schedule I, 28 Stat. 529), with some slight amendments net necessary 
to be considered. The term 'cotton cloth' appears not to bave been used in 
the tarife acts in force prier to that of March 3, 1883, and it has been con- 
strued to bave no peculiar commercial meaning différent from iiS popuiar 
meaning. Greenleaf v. Goodrich, 101 U. S. 278, 25 L. Ed. 845; Ullmau v. 
Hedden (C. C.) 38 Fed. 95. The 'countable clauses' of the tariff act of 1874 as 
set out in section 2504 of the Revised Statutes, Schedule A, relating to 
'manufactures of cotton' and 'plain woven cotton goods,' were the subject 
■of construction by the Suprême Court in Nevvman v. Arthur, 109 U. S. 132, 
3 Sup. et. 88, 27 L. Ed. 883, where it was held that the thread count con- 
templated by Congress was such a count as could be made by inspection by 
means of a glass, and was not confined to those cases where the counting 
was a matter of commercial usage. 

"In the case of Schmieder v. Arthur, decided by the Circuit Court for 
the Southern District of New York in 1880, not reported, but referred to in 
T. D. 4,565, it was held by Judge Shipnian that certain cloths composed 
of cotton and silk, and other woven fabrics composed in part of cotton 
and in part of flax, cotton being the componeut of chief value in each in- 
.stance, were not dutiable, under the countable clauses of Schedule A of the 
tarife act of 1874 (Kev. St. § 2504), as cotton fabrics of the kiud there 
described, but were subject to duty under the last clause of said schedule, as 
manufactures of cotton not otherwise provided for, ac 35 per cent, ad valorem, 
less a 10 per cent, déduction authorized by section 2503 of the Kevised Stat- 
utes. It nowhere appears what percentage of material other than cotton the 
goods contained ; but it seems probable that it was substantial to an extent 
that placed the matter beyond dispute. 

"We hâve examined the record in this case, as it is filed in the Circuit 
Court, and the fact ia disclosed through the bill of exceptions that the por- 
tion of the merchandise containing silk liad been assessed for duty at 50 
per cent, ad valorem as manufactures of silk, under Schedule H of the act 
of 1874 (Rev. St. § 2504), and that the portion of the merchandise composed 
in chief value of cotton was assessed for duty according to weight and 
count of threads under said Schedule A. The importers claim that ail of 
the goods were dutiable as manufactures of cotton not otherwise provided for, 
pursuant to the provisions of the last clause of Schedule A. It was admitted, 
as shown by the bill of exceptions, that the importations were In fact textile 
fabrics, and were plain woven goods, and were generally known in trade 
and commerce as 'Saxony dress goods,' and that the eomponent materials 
were as above stated ; cotton in every Instance being of cliief value, but 
not being the ouly eomponent material. 

"There were no disputed facts in the case, and the court directed a verdict 
in favor of the plaintiff, upon the ground that the goods in question were 
not composed wholly of cotton, but of mixed materials. The opinion of Judge 
Shipman in this case is not now accessible, but we are kindly favored by 
the présent Attorney General of the United States with an unpublished copy 
of the opinion of Soliciter General Phillips, approved by Attorney General 
Devons under date of June 1, 1880, addressed to the Secretary of the Treas- 
ury, bearing on this case of Schmieder v. Arthur, and advising the department 
that the décision of the court was correct statement of the law. From the 
opinion we quote as follows : 

" 'There are reasons for excluding goods of mixed materials from the 
flrst paragraph of section 2504 that do not apply to the last paragraph. In 
each of the former there is a context, wanting in the latter, that ûxes the 
term "manufactures of cotton" as applying to manufactures of cotton only. 
That context is the référence to the number of "threads to the square inch" 
as establishing the duty; the latter becoming progressively higher as the 
number increases. This implies that the goods hâve a thread of uniform 
size throughout the pièce, and does not permit that in some square inches 
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they shall hâve fine silk threads and in others conrse cotton threads; nor 
Is It intended thereby to impose the same duty uijoii goods wliicli, because of 
an average of coarse cotton witli fine silk threads, hâve as uiauy cuuntable 
threads to the square inch as are to be found in other pièces of very fine 
uniform cotton thread; nor, again, is it meant, because of such average, 
to levy (as I am informed by tlie chief of the customs division is sometimes 
the case) a higher duty upon goods of mixed silk and cotton than by other 
provisions of the tarifE is leviable upon goods entirely of silk. 

" 'Upon considération, therefore, there are reasons for believing that the 
former paragraphs of section 2504 apply only to soods exclusively of cotton 
that do not exist as to the last paragraph. It follows that the jn'esumption 
that goods of mixed materials are provided for somewhere in that section 
applies most naturally to such last paragraph, aiid, in conclusion, that such 
goods do not fall under the opération of any one of the former paragraphs.' 

"Since the rendition of this décision (more than 20 years ago), the practice 
at the varions ports of this country seems to hâve been iniiforni in applylng 
the countable clauses to goods made wholly or substantially of cotton, and 
to such goods only ; mixed goods being placed under otlier provisions. In the 
report of this case by the Treasury Department, in T. D. 4,505, whereln 
the department states Its intention to take no appeal to the Suprême Court, 
the following observation is made: 'In order, however, to conie within such 
classification, the goods must contain a substantial admixture of silk or 
flax ; and cotton goods, which may hâve a few threads of silk or fiax, which 
do not practically change the character or value of the goods, will not be 
considered as affected thereby.' 

"We are entirely satisfled that the goods now under considération, con- 
taiuing so large a percentage of other materials than cotton, cannot be held 
to be cotton cloth within the meaning of that term as defiued by Cojigress 
In said paragraph 310. We are not to be understood, however, as deeiding 
that the term may not be held to embrace clotii which is commercially and 
commonly known as cotton and is substantially such in fact, although it 
may contain a small percentage of other materials, where no spécial provision 
is made for such manufactures in the tarifC aet. The following adjudged 
cases seem to sustain this view and to be in harmouy with the suggestion 
of the department above stated: Chapon v. Smythe, 11 Blatchf. 120, Fed. 
Cas. >vTo. 2,611, where it was held by the Circuit Court for the Southern Dis- 
trict of New York, construing the eighth section of the act of .Tune 30, 1864 
(13 Stat. 210, c. 171), that the words 'silk ribbons' would include ribbons 
made of silk and cotton, silk being the component material of chief value, 
provided it was shown to the satisfaction of the jury that the merchandise 
was bought and sold in trade and commercially known as silk ribbons, not- 
withstanding the percentage of cotton contained in the articies. Note, also, 
T^ane v. Russell, 4 Oliff. 122, Fed. 'Cas. No. 8,053, 14 Opinions of Attoruey 
General, 130; ïhorpe v. Lawrence, 1 Blatchf. 35], Fed. Cas. No. 14,00.5; 
Sill V. Lawrence, 1 Blatchf. 605, Fed. Cas. No. 32.850. In Robertson v. 
Edelhofî, 01 Fed. 042, 34 C. C. A. 34, it was held by the Circuit Court of 
Appeals for the Second Circuit, per Lacombe, J., that an article of sillv and 
cotton, of which cotton constituted more than 25 per cent, of value, could 
not be classifled as 'sillv' goods of the klud described in a certain paragraph 
of the tariff act of ]874 (Rev. St. § 2504), in the absence of any coumiercial 
désignation covering such goods. 

"How far commercial désignation is to govern the classification of mer- 
chandise composed of mixed materials is furtlier lllvistrated in the case 
of Drew v. Grinnell, 115 U. S. 477, G Sup. Ct. 117, 29 L. Kd. 453, and in 
Arthur v. Butterfield, 125 U. S. 70, 8 Sup. Ct. 714, 31 D. Ed. (i4:î. Tlie prés- 
ent décision must therefore be qualified, so as not to confilet with the prin- 
ciples announced In the foregoiug décisions, so far as they may bc applicable. 
It follows from what we hâve said that tlie goods under considération are 
not 'cotton cloth,' within the meaning of paragraph 310 and of the 'countable 
clauses' of the cotton schedule, and that the claim of the Iniporters was er- 
roneous. We thinli; tliey are properiy provided for as manufactures of 
cotton under paragraph 322, where the collecter classilied theni ; and, being 
enumerated in said paragraph, there was no room for the opération of the 
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Similitude clause, which the importers liave involied in tlieir alleriiative 
claim. WolfC v. U. S., 71 Fed. 201, 18 C. C. A. 41; Artliur v. Butterfield, 
125 U. S. 70, 77, 8 Sup. Ct. 714, 31 L. Ed. 643. 

"The protests are overruled, and the décision of the collecter affirmed in 
each case." 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. Décision affirmed. 



WINTER et al. v. B08TWICK et al. 

(Circuit Court, W. D. Wisconsin. August 26, 1909.) 

No. 11. 

1. Mines and Minebals (§ 53*) — Contracts fob Sale of Mining PRorERTY— 

RiGHT TO CaNCELLATION FOB FrAUD. 

A contract giving an option to purchase mining property caunot be 
resciuded for fraud because of erroneous statements made by the sellers 
as to the quautlty of ore on the property, or the title, where the pur- 
chasers were to take possession of and operate the property for several 
months before the option explred, and the statements were made In good 
faith and expressed the honest opinions of the sellers, who were not law- 
yers and had little knowledge of practical mining. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dlg. § 53.*] 

2. Mines and Minebals (§ 53*) — Option to Pubchasb Mining Property— 

RiGHT TO Eescind Contract — Defeotive ïitle. 

Where complaliiants by a contract with défendants and on making a 
cash payment were given an option to purchase mining property until a 
given date, they w-ere not entitled to resclnd the contract on the ground 
that the title to the property was unmarketable prior to the ex])iration 
of such time, and without ofCering to make the paymeuts to complète the 
purchase. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 53.*] 

In Equity. 

Young & Bell and William P. Beiden, for complainants. 
George G. Sutherland and Olin & Butler, for défendants. 

SANBORN, District Judge. Final hearing on bill to rescind con- 
tract of sale of mining stock of the Baxter Mining Company filed 
December 30, 1907. It is alleged as follows : Before the contract was 
made, défendants were asked for the abstract of title to the mining 
property, and défendants stated they could not find it, but that they 
owned a lease of the property, made by the fee owners, that they knew 
ail about the title, knew that it was perfect, had had it examined by at- 
torneys who had pronounced it perfect and unincumbered, and they 
would warrant such title. Complainants believed and relied on thèse 
statements, and would not otherwise hâve made the contract without 
examining the title, there being no means at hand available for such 

•ij or other cases see same topic & § numebh In Dee. & Am. Digs. 1907 to date, & Rep'r Indexai 
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•examination. The contract contains the following covenaiit by de- 
fendants : 

"That the property to be transferred liereunder (certain corporate stock) is 
unincumbered, and that the title of said Baxter Mining Company to said leas- 
es is clear and unimpaired." 

That, by said covenants and warranties, it was understood between 
the contracting parties, as the basis of the entire transaction, that the 
corporation had a clear and unimpaired title to the leases, and the 
absolute right to mine and remove the ore. That, while the contract 
purports to be an option on the stock, it was in fact understood to be 
a method by which the absolute and bénéficiai control of the leasehold 
should be transferred, and that the stock transfer was only incidental 
to securing such control, it being understood that, upon acceptance 
of the option, the existence of the Baxter Mining Company would be 
terminated, and a new corporation created. The bill also states with 
much particularity many représentations made by James Bunt, de- 
fendants' mining superintendent, as to the depth, extent, and character 
of the ore in the mine. The contract price for the stock was $100,000, 
$10,000 of which was paid down. Complainants were given the option 
to purchase ail said stock at any time prior to April 1, 1908, on paying 
the $10,000 down, $40,000 January 1, 1908, and $50,000 on or before 
April 1, 1908. They were to take possession of the mine, operate it, 
pay expenses and royalties, market the ore, deposit the net proceeds in 
escrow, and if they did not exercise the option, or forfeited their 
rights, the deposit was to be paid to défendants, otherwise to a cor- 
poration to be formed by complainants. They further agreed to lay 
eut at least $10,000 in exploration and development, and might sur- 
render their option on 10 days' written notice, forfeiting ail sums paid 
or laid out under the contract, ail net earnings, machinery, etc. Com- 
plainants took possession of the mining property, and operated it 
imtil the latter part of December, 1907, the net receipts being about 
$5,000, not being deposited, but used to pay expenses and royalties. 
They explored the mining property, but found that the représenta- 
tions as to the extent of the ore were materially false, and that a cer- 
tain part of the property represented to be the most valuable part of 
the mine contained no merchantable ore at ail. The représentations 
are alleged to hâve been false and frâudulent, and relied on by com- 
plainants. It became necessary to make certain improvements on the 
property in order to properly carry on the contracted work, consisting 
•of an addition to the mine office, a bunkhouse, boarding house, boiler 
plant, pumps, shafting, machinery, and repairs, and ponds for wash- 
ing ore. The amount expended therefor, and in development, was 
$20,000. 

It is further alleged that the title to the mine on examination proved 
unmerchantable, and that in the fall of 1907 a suit to quiet title to 
the property was commenced by Frank, Patrick, and Peter Whaley 
against the company, claiming three-tenths of the title, with damages 
for waste in taking out ore. On learning of the falsity of the repré- 
sentations as to title and quantity of ore, complainants attempted to 
procure a modification of the contract, but were unable to agrée with 
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défendants thereon. Thereupon they brought this suit for the rescis- 
sion of the contract on the ground of such fraudulent représentations, 
praying for cancellation of the contract, an accounting and repayment 
of the moneys paid out for exploration, improvements, expenses, and 
royalties, for the first payment of $10,000, and for an équitable lien 
therefor on the property. About the time of fîling the bill, and on De- 
cember 31, 1907, complainants served on défendants a notice that they 
elected to rescind the contract, and had brought suit therefor by reason 
of the false and fraudulent représentations inducing the contract as 
set forth in the bill, and demanding the return of the $10,000 and of 
some $23,000 expended in development and improvement ; and offering 
to restore possession, subject to an équitable lien for such moneys. On 
January 10, 1908, défendants gave notice to complainants declaring 
their default in net paying the $40,000 due January 1, 1908, and that 
their rights were forfeited, and défendants thereupon resumed pos- 
session of the property. They answered denying ail charges of fraud- 
ulent représentations, and ail the equity of the bill, and also filed a 
cross-bill asking an account of the ore sold by complainants, and for 
a decree that they hâve no right or lien in or to the property. 

I find from the évidence taken in court, and from reading the dépo- 
sitions, that no fraudulent représentations were made by défendants, 
either as to the quantity of ore or the title. The statements which 
Bunt may hâve made were without any authority from défendants. 
As to the title, défendants were not lawyers, and what îhey said was 
only their opinion. The whole record most clearly shows that the par- 
ties dealt with one another in the most fair and considerate way. De- 
fendants never had the slightest intention to misrepresent or defraud, 
nor did they make reckless statements of fact not known to them to 
be true in order to induce the contract. They had little or no technical 
knowledge of mining. Complainants were simply taking an option, 
and were to find out for themselves whether the mine was valuable. 
The case shows no actionable fraud whatever. A considérable part 
of the argument proceeded upon the theory that complainants were en- 
titled to a rescission for a breach of the contract in not furnishing a 
marketable title by reason of the claim made in the Whaley suit. As 
I construe the bill and notice of rescission, no claim is made on this 
ground. But even assuming that such a claim was actually made, and 
that the Whaleys owned an undivided three-tenths of the Baxter mine, 
I think that complainants had no right to rescind for that reason at the 
time they attempted to do so on the ground of fraud. They still had 
until April 1, 1908, to déclare their option. Meanwhile the title might 
hâve become perfect. Défendants might hâve acquired the Whaley 
title by that date, and then hâve been in a position to assign the stock 
entirely unincumbered. Had they been unable to do so, a différent 
question would arise, but they had until April 1, 1908, to perfect the 
title, assuming it to hâve been unmarketable. There would be no 
breach of the contract by défendants until this time arrived; hence 
complainants hâve no ground of rescission. Green v. Green, 9 Cow. 
(N. Y.) 47, 51 ; Bannister v. Read, 1 Gilman (111.) 99 ; Higgins v. Eagle- 
ton, 155 N. Y. 466, 473, 50 N. E. 287; Annis v. Burnham, 15 N. D. 577, 
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108 N. W. 549; Cléments v. Loggins, 2 Ala. 514; Hanna v. Harper, 
3 Smedes & M. (Miss.) 793, 803; Denman v. Mentz, 63 N. J. Eq. 
C13, 52 Atl. 1117. 

The bill is dismissed, and the cross-bill sustained at complainants' 
costs. 



In re THAW. 
(District Court, W. D. Peniisylvauia. October 20, 1908.) 

No. 4,200. 

lÎANKRUPTCT (| 237*) EXAMINATION OF BANKRUPT PrISONER— HABEAS COEPUS 

To Require I'eoduotion for Examinées. 

Wliile Rev. St. § 753 (U. S. Comp. St. 1901, p. 592), authorizes a féd- 
éral court to issue a wrlt of habeas corpus for a prisoner wlieii "neces- 
sary to bring tlie prisoner iiito court to testify," sucli power will not be 
exercised except in case of necessity, especially wliere tbe prisoner is con- 
fiued by authority of a state court ; and suoh writ will not be granted 
to require the production of a bankrupt for exaniination under Bankr. 
Act July 1, 1898, c. 541, § 21a, 30 Stat. 552 (U. S. Oomp. St. 1901, p. 3430), 
wliere he is contiued in a hospltal for the criniinal insaue in another state 
under a judgaient of a court of sucli state, the taking of his testimony by 
déposition being also authorized by such section. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 237.*] 

In Bankruptcy. 

See, also, 166 Fed. 71. 

Stone & Stone and Albert P. Meyer, for plaintiff. 
Asa Bird Gardiner, for défendant. 

YOUNG, District Judge. This is a writ of habeas corpus ad tes- 
tificandum. The respondent moves the court to quash the writ and 
dismiss the proceeding. 

The writ was granted upon the pétition of the relator, setting out 
that the évidence of Henry Kendall Thaw was necessary in a certain 
proceeding in bankruptcy, pending in this district. As is customary 
in such proceedings, it not appearing from the pétition that the writ 
ought not to issue, the usual order was made, allowing the writ, and 
the case now cornes before us to détermine the whole matter. It is 
not in the nature of an appeal from the order of the court granting the 
writ, but is the proper and orderly considération of the whole matter 
after the service of the writ and the return of the respondent. 

It appears from the record that, Thaw having filed his pétition in 
bankruptcy, it became necessary to subject him to the usual examina- 
tion provided by the act of Congress (Act July 1, 1898, c. 541, 30 Stat. 
544 [U. S. Comp. St. 1901, p. 3418]). The référée, having made an 
order for his examination, it was found that he was beyond the juris- 
diction of the court, and in the custody of Dr. Lamb, superintendent 
of the Matteawan State Hospital for the Criminal Insane in the state 
of New York, where he had been committed by the Suprême Court of 
the state of New York as an insane criminal. This writ was then al- 

*F<jr other cases see same topic & % xumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lowed, directed to Dr. Lamb, to produce the body of the prisoner to 
testify in the bankruptcy matter now pending in this court. 

Section 753 of the Revised Statutes (U. S. Comp. St. 1901, p. 592) 
provides that: 

"The wrlt of habeas corpus shall In no case extend to a prisoner In jail, un- 
less," among other things, "it is necessary to bring the prisoner into court to 
testify." 

We hâve, then, in this section the authority to grant the writ to 
bring a prisoner from his place of confinement to testify ; but the pow- 
er should only be exercised when there is necessity of having the évi- 
dence of the prisoner. Unless the necessity is so great that the ends 
of justice may be defeated if the évidence were not produced, the court 
of the jurisdiction where the évidence is needed will be slow to grant 
a writ which will remove a person confined by the court of another 
jurisdiction from his place of confinement. The comity that exists 
between courts, the reluctance of fédéral courts to interfère with the 
jurisdiction of state courts, will and ought to restrain us from inter- 
fering with the orderly and effective administration and exécution 
of the law in sister courts. 

After a careful examination of this record, in the light of the law 
and practice, as we understand it and hâve indicated, we hâve conclud- 
ed that no necessity has arisen for the bringing of the prisoner away 
from his proper place of confinement into this district. If his évidence 
is necessary, his déposition can be taken. Section 21, cls. "a" and "b," 
of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. 
Comp. St. 1901, p. 3430]), provide ail the means for a thorough ex- 
amination of the bankrupt. 

The writ must therefore be quashed, and the pétition dismissed, with 
costs. 



HAEPER & BROS. v. UNITED STATES. 
(Circuit Court, S. D. New York. May 18, 1909.) 

No. .^5,247. 

OUSTOMS DUTIES (§ 38*) — CLASSIFICATION — FASHION-PLATE BeAWINGS — 

"Works or Art." 

The provision in TarifE Act .Tnly 24, 1S97, e. 11, & 2, Free List, par. 703, 

.30 St;!t. 20:; (U. S. Comp. St. 1901, p. 1090), for "wovks of art," does not 

include fasliiou-piate drawings, which, thoufrli possessiiig artistic merlt, 

are for purely i)ractical and utilitarian purposes. 

[B;d. Note. — For other cases, see Customs Dutles, Dec. Dig. § 38.* 
For other définitions, see Words and Phrases, vol. 8, p. 7524.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collector 
of customs at the port of New York as to fashion-plate drawings 
intended for publication in the fashion department of Harper's Bazar, 
which the importers contended should bave been classified as "works 
of art." The Board overruled this contention, on the authority of a 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
172 F.— 19 
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previous décision (In re Vandiver, G. A. 6,542 [T. D. 27,913]), in 
which the f ollowing observations were made : 

"WKlle some of thèse pletures include landscape, most of them are drawings 
of persons and garments or parts of garnients intended to illustra te tlie modes 
and fashions in France or Paris, where they are drawn. It might be claim- 
ed that tliey are artistic In design or appearance, so far as the landscape Is 
portrayed or in the faces of the figures ; but thèse, In our view, are merely 
incidental to the main thought and purpose of the sketches, whlch is to show 
to the readers of the periodical the styles of garments woru in France. We 
do not think this is a purpose which, when carrled out, would characterize 
the commodity as 'works of art' ; and, aside from this, the works in theni- 
selves are not of such merit, we think, as would warrant us in finding that 
they are works of art, if we could disabuse our minds and thoughts of the 
idea that they are for purely practical and utilitarlan purposes." 

Comstock & Washburn (J. Stuart Tomplcins, of counsel), for im- 
porters. 

Addison S. Pratt, Asst. U. S. Atty. 

PLATT, District Judge. The importations in question, consisting 
of fashion-plate drawings, were classifîed for duty under the provi- 
sions of paragraph 454 of the tariff act of 1897 (Act July 24, 1897, 
c. 11, § 1, Schedule N, 30 Stat. 194 [U. S. Comp. St. 1901, p. 1678]). 
The importers daim free entry under the provisions of paragraph 703 
of said act as "works of art, the production of American artists re- 
siding temporarily abroad." The Board sustained the collector's 
classification, and from that décision the importers appealed to this 
court. 

While thèse drawings may hâve been the production of American 
artists residing temporarily abroad, and while they may hâve some ar- 
tistic merit, I do not think Congress, in enacting paragraph 703, had 
in contemplation productions of this character. As stated by the 
Board, their use is "for purely practical and utilitarian purposes." 
In re Vandiver, G. A. 6,542 (T. D. 27,913). This conclusion makes it 
unnecessary to discuss the question of jurisdiction respecting certain 
of the protests involved herein. 

Décision affirmed. 



DEUTSCH et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. May 14, 1909.) 

Nos. 5,432-5,436. 

CusTOMS Ddties (§ 36*)— Classificatïon— "PEINTE0 Matter"— POST Cauds. 

Post cards, with the inscription "Post card" printed thereon in several 
languages, are "printed niatter," within the meaning of Tariff Act July 
24, 1897, c. 11, § 1, Schedule M, par. 403, 30 Stat. 189 (U. S. Comp. St. 1901, 
p. 1073), because such printing has a useful and valuable connection with 
the article itself. 

[Eld. Note. — For other cases, see Customs Duties, Dec. Dig. § 36.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5563, 5564 ; 
vol. 8, p. 7763.] 

•For other cases see same toplc & § ndmbeb in Dec. & Am. D!gs. 1907 to date, & Rep'r Indexes 
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On Application for Review o£ a Décision by the Board of United 
States General Appraisers. 

Thèse proceedings are also entitled in the names of Hensel, Bruck- 
mann & Lorbacher (three cases), and A. H. Ringk. The décision be- 
low afîirmed the assessment of duty by the coUector of customs at 
the port of New York on articles described in the opinion of the 
Board of General Appraisers as consisting of "a variety of elaborate- 
ly made private mailing or souvenir post cards, made either wholly 
of paper of more than one thickness or of paper in single thickness 
combined with silk, wood, celluloid," etc. The Board added that in 
most of the exhibits the printing consisted of the inscription "Post 
card" in différent languages. 

Comstock & Washburn (George J. Puckhafer, of counsel), for im- 
porters. 

D. Frank Uoyd, Asst. U. S. Atty. 

PLATT, District Judge. The articles in question consist of post 
cards of paper and other materials, and were classified variously under 
the tariff act of 1897 (Act July 24, 1897, c. 11, 30 Stat. 151 [U. S. 
Comp. St. 1901, p. 1636]), as celluloid articles (paragraph 17), manu- 
factures of wood (paragraph 208), manufactures of silk (paragraph 
391), printed matter (paragraph 403), and manufactures of paper 
(paragraph 407). The importers' protests set forth various claims, 
but upon the argument counsel for importers insisted upon a classifi- 
cation under the provision in paragraph 403 for "printed matter." 

In Ringk v. United States (C. C.) 164 Fed. 1021, T. D. 29,037, I 
held that souvenir post cards composed of paper and feathers, feathers 
being the component material of chief value, were not, because of the 
présence of said component material, thereby removed from the pro- 
vision for printed matter in said paragraph 403. I hold that the ar- 
ticles now before me are also properly dutiable under said paragraph 
as printed matter. This is also in line with the décision of the Circuit 
Court of Appeals in Hamilton v. United States (C. C. A.) 167 Fed. 
796, T. D. 29,519, citing Arthur v. Moller, 97 U. S. 365, 24 L. Ed. 
1046. There is actually printed matter on the articles before me. 
Such printing has a valuable and useful connection with the article 
itself. I think it may fairly be called printed matter, even though 
the main élément composing the article may be some valuable ma- 
terial. If imported merchandise is ever brought before me in which 
the printed matter shall be purely incidental, and the merchandise it- 
self shows upon its face that an attempt is being made on the part 
of an importer to introduce into the commerce of the country by sub- 
terfuge a valuable thing which ought to be classified at a high rate of 
duty, it will be my purpose to block the attempt so far as in my power 
to do so. I do not find in the samples before me any évidence of such 
a purpose. 

Counsel for the government cites as an authority in favor of this 
contention the case of Kraut v. United States (C. C.) 130 Fed. 392, 
T. D. 25,178, affirmed 142 Fed. 1037, 71 C. C. A. 684, T. D. 26,946. 
I think, however, that case is easily distinguished from the présent 
case'. The paper bag in question there was concededly a utilitarian 
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article, and found its use as such in the commerce of the country. 
Following my previous décision in Ringk v. United States, supra, I 
hold that the post cards in controversy herein should be classiiied for 
duty as "printed matter" under the provision contained in said para- 
graph 403. 

Décision reversed. 



JAECKEL & SONS v. UNITED STATES. 

(Circuit Court, S. D. New York. May 21, 1909.) 

No. 5,377. 

CUSTOMS DUTIBS (§ 3.3*)— CLASSIFICATION— EMBKOIDEKED FURS. 

Tariff Act July 24, 1807. c. 11, § 1, Schedule J, par. ,'539, 30 Stat. ISl 
(U. S. Conip. St. 1901, p. 1062), provides "tliat no wearing apparel, * * « 
when embroidered, sliall pay duty at a less rate tlian tliat imiwsed in 
any scliedule of tliis act upon any embroideries of tlie inaterials of whicli 
sucb embroidery is composed." Held, tbat under tliis provision valuable 
fur garments, to whicb embroidered sills adornmeiits bave been attaehed 
are subjeet to tbe duty provided for silk embroideries. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 33.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below (G. A. 6,818, T. D. 39,297) affirmed the assess- 
ment of duty by the collector of customs at the port of New York. 
The case dépends upon the construction to be given the embroidery 
proviso in Tariff Act July 24, 1897, c. 11, § 1, Schedule J, par. 339, 30 
Stat. 181 (U. S. Comp. St. 1901, p. 16G2), which reads as follows: 

"Provided, that no wearing apparel or other article or textile fa bric, wlien 
embroidered by hand or machinery, shall pay duty at a less rate than that 
imposed in any schedule of this act upon any embroideries of the materials 
of which such embroidery is composed." 

The importera contended that this proviso was not applicable to em- 
broidered fur garments, and that the assessment should hâve been un- 
der the provision in paragraph 450 for manufactures in chief value of 
fur. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for iniporters. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The marchandise at issue is a manufacture 
of fur, plus a silk-embroidered collar, and is wearing apparel. The 
silk-embroidered collar is an incidental, although a component, part 
of the importation ; its value being almost iniinitesimal by comparison 
with the rest of the garment. This merchandise can only corne within 
the proviso of Tariff Act July 24, 1897, c. 11, § 1, Schedule J, par. 
339, 30 Stat. 181 (U. S. Comp. St. 1901, p. 1G62), by holding that Con- 
gress intended to gather within that proviso ail kinds of wearing ap- 
parel, without thought as to whether or not it is composed wholly or 
in chief value of flax, cotton, or other vegetable fiber. To reach this 
conclusion we must be satisfied that the thought of the proviso is a new 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and îndependent thought, in no sensé a continuation of the thoughta 
expressed above the proviso; in other words, that it is separate and 
independent législation, as completely divorced from the rest of the 
paragraphs as if it were placed in a paragraph by itself. I do not 
think that a valuable fur garment like this is taken out of its natural 
classification as a manufacture of fur because a trivial adornment of 
embroidered silk has been attached thereto. I can find no case of the 
higher court of this circuit which constrains me to so hold. I do not 
think that Carter, Webster & Co. v. United States, 143 Fed. 256, 74 
C. C. A. 394, T. D. 27,135, goes to the extent demanded by the gov- 
ernment in the case at bar. The Carter Case only décides that cotton 
hose, although specifically provided for in paragraph 318, must, when 
embroidered, pay, because of the proviso of paragraph 339, the rat<' 
provided for the silk-embroidered wearing apparel of paragraph 390. 

If this were an original question I should consider it my duty to dé- 
cide it in accordance with the foregoing suggestion. But it seems 
clear that substantially the same issue was before Judge Hazel in 
Lichtenstein v. United States (C. C.) 154 Fed. 736, T. D. 37,919. He. 
decided there that a three-panel folding screen 5 feet 10 inches high, 
with a frame of wood about 6 inches wide and carved and gilded, the 
panels being of embroidered silk, but the wood being chief value, 
should be assessed for duty as a silk-embroidered article under para- 
graph 390, to which he was led by this same proviso of paragraph 339. 
The only différence between the cases is that he found that the silk 
embroidery of the panels in the screen which he was considering "en- 
hanced the value of the article to an appréciable extent." But the fact 
still remains that the merchandise which he was considering was in 
chief value of wood. It seems better for ail parties interested that the 
décisions of the court should be harmonious. The Lichtenstein déci- 
sion seems to hâve been accepted by the importers for about two years, 
and it would be unfortunate to create confusion by a différent inter- 
prétation of the proviso now. 

For thèse reasons, the décision of the Board of Appraisers is re- 
luctantly afïirmed. 



Rien V. UNITED STATES. 

(Circuit CTourt, S. D. New York. May 17, 1909.) 

No. 5,243. 

1. CUSTOMS DUTIES (§ 44*)— CLASSIFICATION— CONOENTRATED FEOTT .TuT-CE. 

CoDcentrated fruit .1uice is diitiable by similitude at tlie rate provid- 
ed for fruit juioe in Tariff Act July 24, 1897. c. 11, § 1, Schedule H, par. 
299, 30 Stat 174 (U. S. Comp. St. 1901. p. 165.^). 

[Eld. Note. — For otiier cases, see Customs Duties, Cent. Dig. § 148; Dea 
Dig. § 44.*] 

2. CtrsTOMs Dtjties (§ 44*) — Similitude — Substantial Resemblance — In- 

EQTJALITY IN Rates. 

Where an unenuruerated article resembles an enumerated one, in any 
of the respects named in Tarife Act July 24, 1S97, e. 11, § 7, 30 Stat. 205 
(U. S. Comp. St. 1901, p. 1693), It cannot be removed from the opera- 

*For otber cases »ee same topic & i nttmbsb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe* 
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tlon of that provision, even though great inequality In tarlff treatment ré- 
sulta, as where a very valuable article is sTib.lectecl to the same spécifie 
duty that is prescribed for a far cheaper article. 

[Ed. Note. — For otlier cases, see Customs Dutles, Cent. Dig. § 148 ; 
Dec. Dig. § 4-1.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porter. 

D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The merchandise in question, described 
on the invoices as raspberry, strawberry, and pineapple "pure fruit 
juice free from alcohol," was assessed for duty by the collector of 
customs under section 6, tarifï act of 1897 (Act July 24, 1897, c. 11, 
30 Stat. 205 |U. S. Comp. St. 1901, p. 169.3]), at 20 per cent, ad valor- 
em, as an unenumerated manufactured article. The importer claims 
that it is dutiable, either directly or by similitude, as fruit juice at 60 
cents per gallon, under paragraph 299 of said act (Schedule H, 
30 Stat. 174 [U. S. Comp. St. 1901, p. 1655]). Alternative claims were 
also set forth in the protests, but were not pressed upon the argument. 
The General Appraiser, in his décision, says : 

"Tiie article hère involved, the évidence shows, is prodticed by subjecting 
fruit juice to a process of evaporation and paslenrisîation, which extracts the 
water and results in a préparation of greatly Increased strength ; the evidenc-e 
showing that 1 galloîi of the iraported product is as strong as 20 gallons of 
the juice from which it is derived. It also appears from the testiniony that 
the value of a gallon of the ordinary raspberry or strawberry juice is worth 
from $1 to $5, while 1 gallon of the concentrated juice Is worth $30." 

I do not hold that the merchandise in question is dutiable directly 
under paragraph 299. It is sufficient to inquire whether the court is 
not bound to place it under that provision by virtue of the similitude 
clause. In Hahn v. United States, 100 Fed. 635, 40 C. C. A. 622, it 
was held that : 

"A noneiiumerated article is to be classified for duty under the similitude 
danse of a tarife act, where the required similitude exists, rather than under 
the gênerai residuary clause." 

While the évidence in this case may not show sufficiently the élé- 
ments of similitude in material or quality, it does in fact unmistakably 
show similitude in use. In fact, it appears that the use of this product 
is identical with that which the government concèdes to be the fruit 
juice of paragraph 299. 

It is not necessary that the resemblance in ail the statutory particu- 
lars, material, quality, texture, and use shall be established. It is suiFi- 
cient nierely that the similitude shall be a substantial one, "importing 
not merely adaptability to sale as a substitute, but referring rath- 
er to the employment of the article or its effect in producing results." 
Weilbacher v. Merritt (C. C.) 37 Fed. 85 ; Sykes v. Magone (C. C.) 38 
Fed. 494. In my opinion, such a substantial resemblance exists in this 
case. 

•For other cases see saine topic & § number In Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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Counsel for the government insists that, if the similitude provision 
is to be applied, then paragraph 21 (Schedule A, 30 Stat. 152 [U. S- 
Comp. St. 1901, p. 1628]), providing for "fruit ethers, oils, or essences, 
two dollars per pound," should be considered in that connection. The 
case was apparently tried before the Board without any référence to 
this provision. The évidence does not disclose what "fruit ethers, oils, 
or essences" are. There is nothing in the record to justify the court 
in applying this provision to the merchandise in question. 

Counsel for the government also calls attention to the inconsistency 
of permitting a highly concentrated and valuable article like that in 
the présent case entry at only 60 cents per gallon, while fruit juice of 
only one-thirtieth to one-sixth in value of the former must also pay 
the same rate of duty. This inequality of treatment under the tariff 
is unfortunate, and the court would, if in its power, seek to remedy it. 
That is a question, however, for the Législature, and not for the court. 

The décision of the Board of General Appraisers is reversed. 



STROHMEYER & ARPE CO. v. TJNITED STATES. 

(Circuit Court, S. D. New York. May 21, 1900.) 

Ko. 5,393. 

CxJSToiis DuTiEs (§ 30*) — Classification— Fisn in Large Tins— "Fisn in 
Othek Packages." 

Tariff Act July 24, 1807, c. 11, § 1, Schedule G. par. 258, 30 Stat. 171 
(U. S. Comp. St. 1901, p. 1650), provides for anchovies, etc., in tins of 
varions sizes, but not larger than 70 cubic inches, with a further provi- 
sioa for (1) sucti fish "in other packages," (2) "ail other flsh * * * 
in tin packages," and (3) "flsh in packages contalning less than one- 
half barrel." Eclâ. that anchovies in tins containing more than 70 
cubic inches and less than half a barrel are subject to the provision for 
flsh "in other packages." 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 30.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collector 
of customs at the port of New York. The case involves the construc- 
tion of Tarifï Act July 24, 1897, c. 11, § 1, Schedule G, par. 258, 30 
Stat. 171 (U. S. Comp. St. 1901, p. 1650), reading as follows: 

"258. Fish known or labeled as anchovies, sardines, sprats, brislings, sar- 
dels or sardellen, packed in oil or otherwise, in bottles, jars, tin boxes or 
cans, shall be dutiable as follows: When in packages containing seven and 
one-half cubic inches or less, one and one-balf cents per bottle, jar, box or 
eau; containing more than seven and one-half and not more than twenty-one 
cubic inches, two and one-half cents per bottle, jar, box or can; containing 
more than twenty-one and not more than thirty-three cubic inches, flve cents 
per bottle, jar, box or can ; containing more than thlrty-three and not more 
than seventy cubic inches, ten cents per bottle, jar, box or can; if in otlicr 
packages, forty per centum ad valorem. AU other fish (except shellfish), in 
tin packages, thirty per centum ad valorem ; flsh in packages containing less 
than one-half barrel, and not specially provided for in this act, thirty per 
centum ad valorem." 

*For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Brown & Gerry (Everit Brown, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PlyATT, District Judge. The merchandise imported is salted ancho 
vies and sardines, brought over in tin packages containing over 70 
cubic inches. The collector and the board agrée that they should be 
classified under the language "if in other packages, forty per centum 
ad valorem," contained in paragraph 258 of the tariff act of 1897. 
The importers insist that they should be classified under the phrase 
"ail other fish (except shellfish) in tin packages," or under the last 
phrase of said paragraph, "fish in packages, containing less than 
one-half barrel, and not specially provided for in this act." 

It is too clear for discussion that the fish in thèse packages are of 
the kinds of fish specially mentioned in the early part of paragraph 
258. They cannot, therefore, be covered by the expression "ail other. 
fish." When Congress said "if in other packages," it undoubtedlyl 
meant other packages than those just immediately before described ; 
and the tin package in which the imported fish come is certainly an-, 
other package from those. Being specially provided for in the phraseï 
under which they were assessed, they cannot be placed under the final 
phrase. 

Décision affirmed. 



B. F. DRAKENFELD & CO. v. UKITED STATES. 

(Circuit Court, S. D. New Yorlj. May 19, 1909.) 

No. 5,282. 

1. ÇusTOMS DuTiES (§■ 26*) — Classification— Coi'PER Plates. 

The provision lu TarifE Act .luly 2-1, 1807, c. 11, § 1, Schedule C, par. 
176, 30 Stat. 105 (U. S. Comp. St. 1901, p. 1G14), for "copper lu roUeil 
plates, ealled brazlers' copper, slieets," etc., covers planished coppeî-, 
plates. 
, [Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. § 2G.*] 

2. CusTOMS DuTiEs (§ 38*) — Classification— l'LANiSHiNG. 

Copper in the form of plauislu^d plates bas beeu uianufactured Guoug:li 
to be taKen out of the provislou for "copper lu plates * * * jj^j maii- 
ufnctured," In Tariff Act July 24. 1897, c. 11, § 2, Free List, par. 532. 
30 Stat. 197 (U. S. Comp. St. 1901, p. 1082). 

Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. § 38.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 
The décision below is reported as G. A. G,748 (T. D. 28,930). 

Comstock & Washburn (Albert H. Washbnrn, of counsel), for im- 
porters. 
D. Frank Uoyd, Asst. U. S. Atty. 

PI/ATT, District Judge. The importations in question, consisting of 
planished copper plates, were classified by the collector as manufac- 
tures of métal under Tarifï Act July 24, 1897, c. 11, § 1, Schedule G, 

•For other cases see same topio & § mumbeb lu Dec. & Am, Dlgs. 1507 to date. & Res'r Indexes 
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par. 193, 30 Stat. 167 (U. S. Comp. St. 1901, p. 1645). The im- 
porters daim primarily that said importations are free of duty under 
section 2, Free List, par. 532, 30 Stat. 197 (U. S. Comp. St. 1901, p. 
1682), as "copper in plates * * * not manufactured." The pro- 
tests also set forth alternative claims under section 1, Schedule C, pars. 
166 and 176, 30 Stat. 165 (U. S. Comp. St. 1901, pp. 1643, 1644). 

I agrée with the board that this merchandise has been manufac- 
tured enough to take it out of paragraph 532 ; but it ought not to go 
in the catch-ail provision for manufactures of métal (paragraph 193) 
if it can be properly placed elsewhere. The relevant portions of para- 
graphs 166 and 176 are as f ollows : 

"1G(!. Steel pluies eiisraved, stéréotype plates, eleeti-otyiie plates, and plates 
of ollier niaterials. engraved or lltliographed, (or printing, twenty-five per 
centuni ad valorem." 

"17(;. Copper iii rollert plates, called brazlers' copper, slieets, » * * two 
and oue-lialf cejits i)er pound. * * * " 

The article in question, if it had been engraved, would undoubted- 
ly be classifiable under paragraph 166. Copper in rolled plates or 
sheets would seem to hâve been provided for by Congress in paragraph 
176, If the collector and the Board of General Appraisers were right 
in their reasoning, they would seem to be charging Congress with the 
intention of classifying this article at a 45 per cent, rate before it is 
engraved and at a 25 per cent, rate after engraving. If the courts 
accepted such an interprétation, the importer would be apt to hâve 
his plates engraved on the other side of the water, to the détriment of 
the American engraver, as well as the finisher. I think the goods at 
issue ought to be classified under paragraph 176. 

The décision of the Board of General Appraisers is reversed. 



UNITED STAÏKS v. LA FETRA (two cases). SAME v. PASSAVANT & CO. 
SAJIE V. TREEOrSSE, GOOUEXÎIEIM & CO. 
(Circuit Vomt, S. I). New York. May 19, 1909.) 

Nos, 5,287-n,2S!>, 5,295. 

CUSTOMS DUTIES (§ .37*) — CLASSIFICATION — I/EATIUOR GlOVES — "SiXGLE STBANDR 
OB CORDS." 

Tariff Act .Tuly 24. 1897, e. 11, ?• 1, Scliedulc N, par. 445, 30 Stat. lOU 
(U. S. Comp. St. 1901. p. 1677), rciating to gloves stitclied witli mort; 
thau "tUree single strauds or coi-ds." does not incliide gloves liaving 
but three points eacli, each point liaving tlireo distinct rows of stitchlng, 
tliongh the stitcbing shows nine chains of emhroidery on the outside 
of the backs of the gloves and nine single rows of stitching on the 
inside. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Uig. § 37. *J 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

*For other cases see same topic & § ndmbes in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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One of the décisions below is reportée! as G. A. 6,757 (T. D, 28,- 
966). The property in controversy consists of embroidered gloves, 
which are described as foUows by the board : 

"The style of embroidery In issue is illustrated by Exliibits A, B, and C, 
whlch show three points each ; each point having three distinct rows of 
stitching. Such stitching shows nlne easily distiiiguishable chains of em- 
broidery on the outside of the backs of the gloves, and niue single rows of 
stitching on the inside of the backs thereof." 

Addison S. Pratt, Asst. U. S. Atty. 

Brooks & Brooks (Frederick W. Brooks, Jr., of counsel), for im- 
porters. 

PlyATT, District Judge. Gloves exactly like those covered by 
thèse protests hâve been passed upon by this court in Trefousse et 
al. V. United States (C. C.) 144 Fed. 708, T. D. 37,023, and were 
found not to be subject to the cumulative duty of 40 cents per dozen 
pairs provided for in the latter part of paragraph 445 of the tariff 
act of 1897 (Act July 34, 1897, c. 11, § 1, Schedule N, 30 Stat. 193, 
[U. S. Comp. St. 1901, p. 1677J). That décision should stand unless 
the govemment has succeeded in showing that such gloves as thèse 
were uniformly, commonly, and generally known in the trade of 
the country as being "stitched or embroidered with more than three 
single strands or cords." The government's own witness, Bolles, 
who appears to hâve been compétent to testify, says very plainly, 
and repeats it again and again, that in the trade and commerce of 
this country prior to 1897 thèse goods would hâve been knovi^n as 
"three-strand embroidered gloves." The other witnesses for the gov- 
ernment are of more or less competency and hâve ail kinds of ideas 
about the matter. I am bound to say, after a careful examination 
of the record, that the government has not sustained the contention 
upon which it embarked. This being so, the former décision, which 
seems to hâve been based upon a common-sense interprétation of the 
latter portion of paragraph 445, ought to prevail. 

The décision of the board is affirmed. 



DAVIES, TURNEK & CO. v. UNITED STATES. 

(Circuit Court, D. Massachusetts. July 7, 1909.) 

No. 556 (2,053). 

CUSTQMS DUTIES (§ 30*) — CLASSIFICATION — "PeINTING PAPEB SuITABLE FOE 

BOOKS AND Newspapers" — "Handmade Paper." 

Handmade paper suitable for priuting books and newspapers is dutlable 
as "printing paper * * * suitable for books and newspapers," under 
Tarife Act July 24, 1897. c. 11, § 1, Schedule M, par. .396, 30 Stat. 187 (U. 
S. Comp. St. 1901, p. 1671), rather than as "handmade * * * paper," 
under par. 401, 30 Stat. 189 (U. S. Comp. St. 1901, p. 1672). 

[Eld. Note. — For other cases, see Customs Dutles, Dec. Dlg. § 36.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inoexes 
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On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Comstock & Washburn and Searle & Pillsbury (Albert H. Wash- 
burn, of counsel), for importers. 

William H. Garland, Asst. U. S. Atty. 

LOWEIylv, Circuit Judge. This is an appeal from the décision of the 
Board of General Appraisers holding a certain importation of paper 
dutiable under paragraph 401 of the Dingley act (Act July 24, 1897, 
c. 11, § 1, Schedule M, 30 Stat. 189 [U. S. Comp. St. 1901, p. 16721), 
rather than under paragraph 396, as contended by the importers. The 
paragraphs are as f ollows : 

"396. Printirg paper, imsizecl, sizetJ or glued, suitable for books and news- 
papers, valued at not above two cents per pound, three-tentbs of one cent 
per pound ; valued above two cents and not above two and one-half cents per 
pound, four-tenths of one cent per pound ; valued above two and one-half cents 
per pound and not above three cents per pound, five-tenths of one cent per 
pound ; valued above tbree cents and not above four cents per pound, slx- 
tenths of one cent per pound ; valued above four cents and not above flve 
cents per pound, eight-tentlis of one cent per pound ; valued above flve cents 
per pound, flf teen per centum ad valorem. • * * " 

"401. Writlng, letter, note, handmade, drawiug, ledger, bond, record, tab- 
let and typewriter paper, weighing not less than ten pounds and not more 
than flfteen pounds to the ream, two cents per pound and ten per centum ad 
valorem; weighing more than flfteen pounds to the ream, three and one-half 
cents per pound and flfteen per centum ad valorem ; but if any such paper 
Is ruled, bordered, embossed, printed or decorated in any manner, it shall pay 
ten per centum ad valorem in addition to the f oregoing rates : Provlded, that 
in Computing the duty on such paper every one hundred and eighty thousand 
square Inches shall be taken to be a ream." 

The importation was handmade printing paper, suitable for books 
and newspapers. It was thus within the terms of both paragraphs. 
Both parties agrée that an importation of this sort was held dutiable 
rmder paragraph 396 by Judge Wheeler in Miller v. United States (C. 
C.) 128 Fed. 469. Judge Wlieeler's décision was affirmed by the Cir- 
cuit Court of Appeals for the Second Circuit without an opinion in 
135 Fed. 349, 68 C. C. A. 131. The United States contends that the 
latter court has, in effect, overruled the Miller Case in United States 
V. Benneche, 153 Fed. 861, 83 C. C. A. 43, and United States v. Seyd, 
158 Fed. 408, 85 C. C. A. 518. 

But in the Benneche Case, the importation was "handmade India 
transfer paper imported from China, * * * used for making lith- 
ographie transfers, and is sold to dealers in lithographie supplies." 
Certainly it was not printing paper suitable for books and newspapers, 
and in the Benneche Case the question was not between paragraphs 
396 and 401, but between 401 and 402. The importation was correct- 
ly described under 401. Theref ore it did not fall into the catch-ail of 
paragraph 402. In the opinions of Judge Wheeler and Judge Lacombe 
disapproval was expressed of a dictum in the opinion of the former 
in the Miller Case ; but Judge Wheeler implied that he still held by the 
décision in the Miller Case, and Judge Lacombe implied nothing to 
the contrary. The Benneche Case did not overrule the Miller Case. 

In the Seyd Case the importation was of handmade surface-coated 
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paper. As handmade paper was specifically provided for in paragraph 
401, the importation did not fall into the minor catch-ail of paragraph 
398, "surface-coated papers not specially provided for in this act." 
So far as I can perceive, this décision had nothing to do with the I\Iil- 
1er Case, except that disapproval of the unnecessary dictum contained 
therein was reiterated. 

It follows that, in a décision not overruled, the Circuit Court of Ap- 
peals for the Second Circuit has held the importation hère in question 
to be dutiable under paragraj^h 396. Further discussion is unneces- 
sary in the case at bar. I may add that I find nothing in the Miller 
Case which leads me to believe it intrinsically erroneous. 

Judgment of Board of General Appraisers to be reversed. 



UNITBD STATES V. TIFFANT & CO. 

(Circuit Court, S. D. New York. May 14, 1909.) 

No. 5,454. 

CuSTOMS DuTiES (§ 37*) — Classification— Dbilled Pkaels— Incomplète 
Necklace — "Jewei.ry"— "Peakls in Tiieir Natueal State." 

Drilled pearls, wliieli had been assembled and nmtched abroad and 
were ordered to be made into a neclUace in New Yorlc, but had never 
been strung as a neelilace, except temporarily, for purposes of display, 
are not "jewelry" under Tarife Act July 24, 1897, c. 11, § 1, Schedule N, 
par. 434, 30 Stat. 102 (C. S. Comp. St. 1901, p. 1076), but are dutiable ei- 
ther directly or by similitude as "pearls in tlieir natural state," under 
paragraph 430, 30 Stat. 192 (U. S. Comp. St. 1901, p. 1676). 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. § 37.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3811, 3812; 
vol. S, p. 7694.] 

■ On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. fi.8C4 (T. D. 29,542), 
reversed the assessment of duty by the collector of customs at the port 
of New York. The opinion filed by the Board reads as follows : 

SHAKRETTS, General Ap]iraiser. The protestants ni this case, Messrs. 
Tiffiany & Co., imported into the TJnited States 59 pearls. valued at •fl0,244.47, 
divided into four paclvagcs, containîng, respsetively, l.'i, 21, 15, and 10 pearls. 
Thèse pearls were ail loose and ail drilled. The appraiser returned theni as 
"pearls," witli the advisory rate of 10 per cent, ad valorem. Tlie collector, 
however, disregarded the appraiser's report and made the followiug return on 
the invoice: "Classified as jewelry, dutiable at 00 per cent, ad valorem by 
similitude under section 7, Act .Tuly 24, 1897, by order of department." 

It appears from the testimony adduced at the several heariugs in the 
case that Mr. M. Guggeuheim, the ultimate purchaser of thèse pearls, vislted 
■thé Paris establishment of TifCany & Co. for the purpose of purchasing a 
ueclîlace for hls wife ; but, finding nothing suitable in stock, he requested the 
salesman to get a number of pearls together to make the desired necklace. 
Mr. Guggenheim vislted Tiffany & Co.'s establishment daily for prohably a 
week, and inspected the loose drilled pearls as they were procured. At 
the expiration of that time the assortment was completed, and a final sketch 
made of the neclilace as it would appear when flnished. Then an order Vtas 

■ •'For other cases see same topio & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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given for a necklace to be made by TifCany at New York from the pearls 
selected, at a cost not exceeding $25,000. Thèse loose drllled ijearls m;iy 
hâve been and probably were temporarily strung lu the Paris establishment 
oue or more times, to show how the string of pearls would appear as a 
necklace; but at no tlme were the pearls made into a completed necklace be- 
fore importation. Nor were they even worn abroad, as far as the testimoiiy 
discloses. 

The relevant facts in the case at bar are substantially the same as those 
fouud by the Board in the Bernard Citroen Case. G. A. 6,617 (T. D. 28,246). 
Kvidence taken before a référée, for the court, subsequently to the Board's 
décision, however, showed that the Citroen pearls had been made into a 
necklace in Paris and there worn on several occasions, after which tbey were 
renioved from the string and shipped loose, in separate i>ackages, to Mr. Leeds, 
the purchaser abroad, who had made a part payment thereoii in Paris. The 
esseutial différence between the Citroen Case and the one hère presented is 
that In the oue the pearls were assembled in the form of a necklace and worn 
as such before importation, while in the other the pearls were never advanced 
beyond the condition of a collection of pearls for a necklace, probably tempo- 
rarily strung for display. G. A. 6,617, supra, upon review, was reversed by the 
Cjircuit Court for the Southern District of New ïork; tho court holding 
that the pearls there in question were dutiable by similitude at CO per cent, 
ad valorem under Tarife Act July 24, 1897, c. 11, § 1, Schedvde N, par. 4;!4. .30 
Srat. 102 (U. S. Comp. St. 1001, p. 1676). U. S. v. Citroen (C. C.) T. 1). 29.124. 
The case having been appealed to the Circuit Court of Appeals, Second Circuit, 
Ihat tribunal held that the pearls in question were dutiable by similitude to 
"pearls in their natural state," at 10 per cent, ad valorem under paragraph 
■mn, 30 Stat. 192 (U. S. Comp. St. 1901. p. 676), reversing the lower court and 
affirniing the Board's décision. Citroen v. U. S. (C. G. A.) 166 Fed. 693, T. D. 
29,."'(02. 

The opinion of the appellate court in the Citroen Case, supra, conclusively 
shon-s that the uearls now in (luestion are dutiable at 1.0 per cent, ad valorem 
under paragraph 436, elther directiy or by similitude. The protest now 
before us is therefore sustalned, and the coUector's décision in assessing du^v 
lin the merchandise at 60 per cent, ad valorem under paragraph 434 is reverseu. 

D. Frank Lloyd, Asst. U. S. Atty. 
Arthur M. King, for importers. 

PLATT, District Judge. Décision affirmed, on the opinion of the 
Board. 



SIMPSON-CRAWFORD CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 22, 1909.) 

No. 5,115. 

1. CusTOMS Dtjties (§ 35*) — Classification— Articles or Silk a:xd Ruisber. 

In construing Tariff Act .Tulv 24. 1897, c. 11, § 1, Sdiodule L. par. 390. 
30 Stat. 187 (U. S. Comp. St. 1901, p. 1670), relatlng to articles of siUi, 
or in chief value of sillt, with a provlso that "the articles provided for in 
this paragraph, * * « when composed lu j)art of inrtia rubber, shall 
be subject to the same duty," helû, that the proviso does not cover arti- 
cles not In chief value of silk. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 35.*] 

2. Customs Dcties (§ 17*) — Significant Component. 

Métal, consisting of steei-point ornamentation and of buckles. was the 
component of chief value in certain belts, and the buckles were an es- 
sential part of the construction of the articles. Held, that the métal 

'For other cases see same topic & § numeek in Dec. & Ai», Digs. 1907 to date, & Rep'r Indexes 
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could not be considered as Immaterial and incidental to the bolts, but must 
be considered in deterniining the tarife classification of tlie goods. 

[Ed. Note. — For otlier cases, see Oustoms Duties, Cent. Dig. § 13 ; Dec. 
Dig. § 17.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, reported as G. A. 6,675 (T. D. 28,480), affirm- 
ed the assessment of duty by the collector of customs at the port of 
New York. The nature of the questions in the case appears from the 
following statenient in the Board's opinion of the character of the 
goods and the tarifï provisions that are involved : 

HOWELL, General Appraiser. Tlie mercliandise in question consists of 
silk elastic belts, withi fancy métal buckles, and more or less elaborately or- 
namented witli steel points or studding. ïlie webbiiig from vvliieh the belts 
are made is composed of silk, cotton, and india rubber, silk being the com- 
ponent material of chief value ; but in the completed belts métal is the compo- 
nent material of chief value, as the value of the steel points or studding and 
the buckles Is greater than the value of any other single component material. 
ïhe articles vi^ere assessed with duty at the rate of 60 per cent, ad valorem 
under Act July 24, 1897, c. 11, § 1, Schedule L, par. 390, 30 Stat. 187 (U. S. 
Comp. St. 1901, p. 1670), the pertinent provision of which is as follows : 
"Articles of wearing apparel of every description, * * * made of silk, or 
of which silk is the component material of chief value, not speclally provided 
for in this act, * * » sixty per eentum ad valorem : Provided, that any 
wearing apparel or other articles provided for in this paragraph (except 
gloves), when composed in part of india rubber, shall be subject to a duty of 
sixty per eentum ad valorem." The importers conteud that, inasmueh as métal 
is the component material of chief value in the belts, tliey are excluded from 
paragraiJh 390, and are properly dutiable at 4.5 per cent, ad valorem under the 
provision in paragraph 193 for "articles or wares not specially provided for in 
this act, composed wholly or in part of iron, steel, * * * or other métal." 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The Board has found as a fact that the ar- 
ticles in question are completed belts and that métal is the component 
material of chief value. It is only as a belt that they can be considered 
as wearing apparel. So that to be wearing apparel at ail the buckle 
is an, essential part of the entity. The Board seems to think that the 
buckles are as immaterial and incidental to the belt as the screws on 
a door are to the door. But, on the contrary, the belt is not a belt 
without the buckle. Take away the buckle, and you hâve only a pièce 
of belting, which is provided for eo nomine in paragraph 389. The 
reasoning of the Circuit Court of Appeals in Horrax v. United States 
(C. C. A.) 167 Fed. 526, T. D. 29,505, and Rheims Company v. United 
States, 160 Fed. 926, 88 C. C. A. 107, T. D. 28,783, seems to be ab- 
solutely décisive of the issue in the case at bar. 

The décision of the Board of General Appraisers is reversed. 

*For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ACKEKSON V. UNITED STATES. 

(Circuit Court, S. D. New York. May 22, 1900.) 

No. 5,362. 

CusTOMS DuTiEs (§ 26*) — Classification— "Structubal Siiapes"— "Fitted 
FOB Use"— WiNDOw Sashes. 

Where steel parts hâve been assembled and united into complète window 
sashes, they hâve been too far advanced in manufacture to permit 
their inclusion witliin Tarlff Act July 24, 1897, c. 11, §• 1, Scliedule C, par. 
125, 30 Stat. 159 (U. S. Comp. St. 1901, p. 1636), relating to "structural 
shapes of iron or steel * * * fitted for use." 

[Ed. Note. — For otlier cases, see Customs Duties, Cent. Dig. § 54; Dec. 
Dig. § 26.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below (G. A. 6,810, T. D. 29,876) affirmed the assess- 
ment of duty by the collector of customs at the port of New York on an 
importation classified by the collector under paragraph 193, tariff act 
of 1897 (Act July 34, 1897, c. 11, § 1, Schedule C, 30 Stat. 167 [U. 
S. Comp. St. 1901, p. 1645]), as manufactures of métal. The import- 
er's contention is set forth as f oUows in his assignments of error : 

"Sald merchandise consisting of steel window casements with the hard- 
ware attached, said merchandise should hâve been separated or segregated, 
and the steel window casements assessed at five-tenths of 1 cent lier pouiid 
under paragraph 125 of said act, and the hardware attached assessed under 
paragraph 193 of said act." 

The pertinent portion of said paragraph 125, Schedule C, 30 Stat. 
159 (U. S. Comp. St. 1901, p. 1636), is as follows: 

"Building forms, together with ail other structural shapes of Iron or steel, 
whether plain or punched, or fitted for use, flve-tonths of one cent per pound." 

Hiram A. Odell, for importer. 
Addison S. Pratt, Asst. U. S. Atty. 

PLATT, District Judge. The articles imported were found by the 
Board to be "complète steel window sashes with steel sides, fitted 
with gun-metal stays and gun-metal handles or hinges, ail fastened to- 
gether." I cannot fînd from the record that a claim for ségrégation 
of the gun-metal attachments was made, and I understand the im- 
porter to admit that ail that portion of the invoice ought to be classi- 
fied under paragraph 193, tarifï act of 1897. I do not consider the 
question of ségrégation important, however, because I think the 
merchandise imported without the attachments has been too far ad- 
vanced in manufacture to permit its inclusion within the provisions 
of paragraph 135 of said act. The steel parts out of which the sashes 
hâve been manufactured might very well corne within the description 
"shapes of iron or steel, punched and fitted for use" ; but after they 
hâve been assembled and united into the complète window sashes which 
we hâve before us I think they should be treated as manufactured, 

The décision of the Board of General Appraisers is affirmed. 

•For other cases see same topic &. ! ndmeek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indese» 
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G, CUCOIO DI G. & CO. V. UNITED STATES. 

(Circuit Court, S. D. New York, May 21, 1909.) 

No. 5,319. 

1. CUSTOMS DUTIES (§ 78*)— ROTTEN FEUIT— TiME OF EXAMINATION. 

An Importation of lemons was not entered untll six days after arrivai, 
and was not exanalned unti) they had lain on the dock for a week. Hold 
that, as much loss probably occurred by rotting during that period, 
the loss dlscovere(i at such examlnatlon Is not a sufflcient basls for de- 
termiuing the condition of the fruit at the tlme of importation. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. | 78.*] 

2. Customs Duties (§ 15*) — When Duties Attach. 

The gênera) prlnciple of law Is that duty attaches to Imports Immedl- 
ately after their arrivai wlthin the llmlts of our ports, and whlle to as- 
certaln the condition of perishable merchandise we may perhaps go be- 
yond the date when the vessel contalning the goods drops anchor, it 
would be going very far to go beyond the date of actual entry of the goods. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dlg. § 12 ; Dec. 
Dig. S 15.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,777 (T. D. 29,094), 
affirmed the assessment of duty by the collector of customs at the 
port of New York, on the authority of Denunzie v. U. S. (C. C.) 
164 Fed. 909. 

Walden & Webster (Howard T. Walden, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The importers were successful in the 
protests which are grouped in Schedule B (Tariflf Act July 24, 1897, 
c. 11, § 1, 30 Stat. 155 [U. S. Comp. St. 1901, p. 1632]). They failed 
in those contained in Schedule A. The gênerai principle of law is 
that the duty attaches to the goods immediately upon their arrivai 
within the Hmits of our ports. To save the importers in their conten- 
tion hère, we must stretch that principle, and hold that the duty does 
not attach until the importer has the absolute control of his goods. 
We may, perhaps, go beyond the date when the vessel containing the 
goods drops anchor ; but it would be going very far to go beyond the 
date of actual entry of the goods. 

The facts about protest 203,186 are typical of ail the protests in 
Schedule A. The vessel arrived December 22, 1905. Entry was 
made December 28, 1905. Examination took place January 4, 1906. 
The lemons of thèse protests then lay upon the dock about a week 
after entry had been made and before examination. Much loss by 
rotting probably occurred during that week, and it would be a danger- 
ouS précèdent to say that the loss discovered at the examination should 
serve as a basis for determining the condition of the fruit a week 
earlier. I agrée with the Board that the importer has not gîven us suffi- 
cient évidence upon which to base the percentage of nonimportation. 

The décision of the Board of General Appraisers is affirmed. 

*Kor other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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OAKES et al. v. UNITED STATES. 
(Circuit Court of Appeals, Eigbtli Circuit. August 2, 1909.) 

No. 2,797. 

1. INDIANS (§ 1.3*) — RiGHT TO SjIAEE IN TKIBAL PrOPERTT. 

Orlfrinally the to.st of tlie right of individuel Iiidians to sliare in tribal 
lands aud other tribal i)roperty was exi.stinii; inember.ship in tbe tribe ; but 
thls rule bas l>een so broadened by Aet Jlarcb P>. 187.5, c. 131. § 15, 18 Stat. 
420 (T:. S. Conip. St. 1901, p. 1419), and Act Feb. 8, 1887, c. 119, § 6, 24 
Stat. .390, and otlier acts, as to place individual Indians wbo liave abandon- 
ed tribal relations, once existiiiK, aiul bave adopted tbe cnstoms, habits, 
and manners of clvilized life, upon the sanie footing in resisect of tbis 
rigbt as though they had maintained their tribal relations. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. §• 13.*] 

2. Indians (§ 13*) — Act Januaey 14, 1889, Relating to Ciiippewas in Min- 

nesota— Interprétation. 

Aet Jau. 14, 1889, c. 24, 25 Stat. 642, relating to the cession of part ot 
the Clilppewa réservations in Minnesota and to the allotment in severalty 
of the remainder, does not expressly or by necessary implicatiou displaee 
the saving provisions of tbe acts of 1875 aud 1887, above nanied, whereby 
individual Indians wlio hâve abandoned tribal relations, once existing, 
and hâve adopted the customs, habits, and manners of civilized life, are 
accorded the sanie right to share in tribal property as though they had 
maintained their tribal relations ; nor does it render those provisions less 
applicable to tlie Ciiippewas in Minnesota than to other Indians. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

3. Indians (§ 13*) — Act June 7, 1897, Relating to Rights of Childeen of 

MixED Blood. 

Act June 7, 1897, c. 3, 30 Stat. 02, relating to the rights of children of 
a white inan and an Indian woman in tribal property, does not embrace the 
children of a mother who was living at the time of its passage aud was 
not then recognized by the tribe as one of its inembers. 

[Pîd. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

4. Suit to Enporce Rigiit to Allotment — Parties. 

Qua;re: Whether in a suit against the United States mider Act Feb. 6. 
1901, c. 217, 31 Stat. 700, to enforce a right to an allotment of specified 
land, whieh bas been allotted to another Indian, a decree displaeing or 
annuUing the existing allotment lawfully can be rendered ^vlthout maklng 
tbe allottee a party aud giving him an opportunity to défend. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Harvey S. Glapp (C. B. IMiller, on the brief), for appellants. 
Charles C. Houpt, U. S. Atty. 

Before SANBORN and VAN DEVANTJiR, Circuit Judges, and 
AMIDON, District Judge. 

VAN DEVANTER, Circuit Judge. By their suit commenced and 
prosecuted under Act Feb. 6, 1901, c. 217, 31 Stat. 760, tlie appel- 
lants asserted that they were entitled to hâve allotted to tliem in 
severalty, ùnder Act Jan. 14, 1889, c. 34, 25 Stat. 642, certain specified 
lands in the White Êarth Indian réservation in Minnesota, that their 

•For other cases see same toplc & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
172 F.-- -20 
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applications for such allotments had been unlawfully denied by the 
officers charged with the allotmeiit of the lands in that réservation, 
and therefore that they were entitled to a decree recognizing and en- 
forcing their rights to such allotments. Upon the final hearing the 
Circuit Court, being of opinion that none of the appellants came with- 
in the terms of the act of 1889, entered a decree dismissing the bill, 
and an appeal has brought the case hère. The facts established by the 
proofs are as follows: 

The appellants are descendants of Margaret Beaulieu, a full-blood 
Mississippi Chippewa, who was enrolled and recognized during ail her 
life as a member of that tribe and was living upon the tribal réserva- 
tion at White Earth at the time of her death in 1877. Jane B. Oakes, 
one of the appellants, is a daughter of Margaret Beaulieu, was by 
birth a member of the same tribe, and was enrolled and recognized as 
such from the time of her birth until 1849. In 1839, while she was 
attending a mission sehool, she married a Mr. Oakes, a white man, 
and they lived at a trading post in the Chippewa country until 1849. 
In that year they moved to Ft. Ripley on the Mississippi, and the next 
year to St. Paul, where Mr. Oakes engaged in the banking business 
until the time of his death in 1879. jane B. Jones, another of the 
appellants, is a daughter of Mrs. Oakes, was born in the Chippewa 
country in 1841, and was enrolled and recognized as a member of the 
Mississippi Chippewa tribe until 1849, when her parents took her to 
Ft. Ripley and then to St. Paul. She grew to womanhood in the latter 
place and has been married twice, each time to a white man. Jane 
Andrews and Cornelia Van Etten Bent, the remaining appellants, are 
daughters of Mrs. Jones by her first husband. They were born and 
reared in St. Paul, never were enrolled or recognized as members of 
the tribe, and are married to white men. After the Oakes family 
moved to St. Paul, Mrs. Oakes and Mrs. Jones abandoned their former 
tribal relations, adopted the customs, habits, and manners of civ- 
ilized life, and ceased to be recognized as members of the tribe, Some- 
times they exchanged visits with members of the tribe; but thèse 
visits did not occur often, and were confined to relatives. The appel- 
lants were ail résidents of St. Paul when the act of 1889 was passed, 
and shortly thereafter they asserted that they were entitled to allot- 
ments thereunder. In 1894 the names of Mrs. Oakes and Mrs. Jones 
were placed upon a supplemental census of White Earth Mississippi 
Chippewas by the chairman of the commission charged with making 
a census and allotments under the act of 1889, and the next year their 
names were dropped from the census; but the circumstances in which 
thèse acts were donc are not disclosed. In 1905, before applying for 
allotments of spécifie lands, Mrs. Oakes and Mrs. Jones removed to 
and took up their résidence upon the White Earth Réservation. 
Whether or not Mrs. Andrews and Mrs. Bent did likewise may be 
left undetermined, because, if they did, it would not help them, as 
will be seen presently. 

The White Earth réservation was set apart as a tribal réservation 
for the use and occupancy of the Mississippi Chippewas under the 
treaty of March 19, 1867 (16 Stat. 719), and was being allotted in 
severalty under the act of 1889 when the appellants applied for allot- 
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ments therein and when tliis sujt was commenced. That act is entitled 
"An act for the relief and civilization of the Chippewa Indians in the 
State of Minnesota," and provides for obtaining a cession and re- 
linquishment by "ail the différent bands or tribes of Chippewa Indians 
in the state of Minnesota," of ail their tribal réservations in that state, 
excepting so much of the Red Lake réservation and of the White 
Earth réservation as shall be deemed necessary "to make and fill the 
allotments required by this and existing acts." It further provides r 
That the cession and relinquishment shall be deemed siifficient as to 
each réservation, other than the Red Lake réservation, if made and as- 
sented to in writing by a designated portion of "the band or tribe of 
Indians occupying and belonging to" such réservation, and shall be 
sufficient as to the Red Lake réservation if made and assented to in 
like manner by a like portion of "ail the Chippewa Indians in Minne- 
sota"; that, for the purpose of determining whether the requisite 
number of Indians participate in the cession and relinquishment and 
of making the allotments and payments mentioned in the act, an accu- 
rate census of "each tribe or band" shall be made; that as soon as 
the census shall be taken, and the cession and relinquishment shall be 
obtained and be approved by the Président, "ail of said Chippewa 
Indians in the state of Minnesota, except those on the Red Lake 
réservation, shall * * * be removed to and take up their résidence 
on the White Earth réservation," and thereupon allotments in sev- 
eralty shall be made to the Red Lake Indians from the unceded part 
of the Red Lake réservation and to "ail the other of said Indians" 
from the lands in the unceded part of the White Earth réservation, 
such allotments to be made "in conformity with" the gênerai allot- 
ment act of February 8, 1887 (24 Stat. 388, c. 119); that any of said 
Indians "residing on" any of said ceded réservations may, in his dis- 
crétion, take his allotment on such réservation; and that ail money 
accruing from the disposai of the ceded lands, after deducting ex- 
penses, shall be placed in the treasury of the United States to the crédit 
of "ail the Chippewa Indians in Minnesota" and be used for their 
benefit or paid out to them in the manner and at the times stated in 
the act. The cession and relinquishment so provided for were obtain- 
ed in the manner prescribed and were approved bv the Président 
March 4, 1890. House Ex. Doc. No. 247 (Ist Sess. 5ist Cong.). 

Originally, the test of the right of individual Indians to share in 
tribal lands, like the Chippewa réservations in Minnesota, was exist- 
ing membership in the tribe, and this was true of ail tribal property. 
The question therefore arises : Is there any provision of lavv which 
broadens this original rule in a manner which is helpful to the appel- 
ants or any of them? If not, their effort to obtain allotments from 
tribal lands must fail, because it is a necessary conclusion from the 
facts before recited that Mrs. Oakes and Mrs. Jones, although once 
members of the Mississippi Chippewa tribe, long since ceased to be 
such, and that Mrs. Andrews and Mrs. Bent, although possessing 
some Mississippi Chippewa blood, never were members of the tribe; 
and, if there be such a provision of law, it must be found elsewhere 
than in the act of 1889, for that act does not in itself alter the origi- 
nal rule in a manner which is helpful to any of the appellants, but 
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coiitains provisions which, in the absence of some provision of law 
to the contrary, probably would require that the allotments mentioned 
therein be confinée! to tribal Indians. 

For many years the treaties and législation relating to the Indians 
proceeded largely upon the theory that the welfare of both the Indians 
and the whites required that the former be kept in tribal communities 
separated from the latter, and, while that policy prevailed, etïect was 
given to the original rule respecting the right to share in tribal prop- 
erty; but Congress later adopted the policy of encouraging individual 
Indians to abandon their tribal relations and to adopt the customs, hab- 
its, and manners of civilized life, and, as an incident to this change 
in policy, statutes were enacted declaring that the right to share in 
tribal property should not be impaired or affected by such a severance 
of tribal relations, vvhether occurring theretofore or thereafter. One 
of the earlier acts upon the subject was that of March 3, 1865 (13 Stat. 
562, c. 127, § 4), which gave to certain chiefs, warriors, and heads 
of familles of the Stockbridge Munsee tribe the right to become citi- 
zens of the United States, upon their dissolving ail tribal relations, 
adopting the habits of civilized life, becoming self-supporting, and 
learning to read and speak the English language, and then declared 
that they should not be deprived thereby of the annuities to which 
they were or might be entitled. That act and others of its kind 
marked the beginning of the change and were followed by the act 
of March 3, 1875 (18 Stat. 420, c. 131, § 15 [U. S. Comp. St. 1901, 
p. 1419]), which extends the benefits of the homestead law to "any 
Indian born in the United States, who is the head of a family, or who 
has arrived at the âge of twenty-one years, and who bas abandoned, 
or may hereafter abandon his tribal relations," and then déclares that: 

"Any such Indian sliall be entitlod to lils distributlve share of ail aimuitles, 
tribal funds, lands and other iiroperty, the same as thougU he had œaiutained 
liis tribal relations." 

And next came Act Feb. 8, 1887, c. 119, 24 Stat. 388, which, in its 
sixth section, provides: 

"And every Indian boni witliin the territorial limits of the United States 
>\'lio has voluntarily talcen np, witliin said limits, his résidence separate and 
apai't from any tribo of Indians therein, and luis adopted the hal>its of civil- 
ized life, is hereljy deohired to be a citizen of tlie United States, and is entitled 
to ail the rights, pri-\'ileges and inununities of sucli citizeus, whetlicr said In- 
dian has been or not, by birth or otherwis(>, a nieniber of any tribe of In- 
dians within the territorial limits of the United States, witbont in any man- 
ncr impairing or otherwise aft'ectlng the right of any such Indian to tribal or 
other property." 

Another cognate provision is found in Act Atig. 9, 1888, c. 818, 
25 Stat. 393, which déclares that a tribal Indian woman "hereafter" 
marrying a citizen of the United States shall become thereby a citizen 
of the United States, with ail the rights, privilèges, and immunities of 
such a citizen, without impairing or in any way afïecting her right 
to any tribal property or any interest therein. 

Thèse acts disclose a settled and persistent purpose on the part of 
Congress so to broaden the original rule respecting the right to share 
in tribal property as to place individual Indians who bave abandoned 
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tribal relations, once existing, and hâve adopted the customs, habits, 
and manners of civilized life, upon the same footing, in that regard, 
as though they had maintained their tribal relations. Not only this, 
but thèse acts, omitting that of 1865, are gênerai and continuing in 
their nature, and therefore are as applicable to the Chippewas in 
Minnesota as to other Indians, unless the act of 1889 discloses, either 
expressly or by necessary implication, that Congress intended other- 
wise. In our opinion that act does not thus disclose such an intention. 
True, it speaks of the Indians concerned as "bands or tribes," provides 
that ah, save those on the Red Lake réservation, "shall * * * be 
removed" to the White Earth réservation, and is entitled "An act for 
the relief and civilization of the Chippewa Indians in the state of 
Minnesota" ; but the inference sought to be drawn therefrom, namely, 
that only tribal and uncivilized Indians are to hâve the benefits of the 
act, is materially weakened when \ve turn to other provisions, such as 
those directing that enough lands be withheld from the contemplated 
cession "to make and fill the allotments required by this and existing 
acts," and that the allotments be made "in conformity with" the act 
of Pebruary 8, 1887, which expressly recognizes the right of individual 
Indians, who hâve abandoned their tribal relations and bave adopted 
the customs, habits, and manners of civilized life, to share in tribal 
property. An inference of such uncertain strength is not enough to 
overcome the gênerai aversion to repeals by implication, especially 
where a settled policy in législation is involved and no reason for dis- 
turbing it is apparent. United States v. Gear, 3 How. 120, 130, 11 
L. Ed. 523 ; Frost v. Wenie, 157 U. S. 46, 58, 15 Sup. Ct. 532, 39 L. 
Ed. 614; United States v. Healey, 160 U. S. 136, 146, 16 Sup. Ct. 
247, 40 L. Ed. 369; United States v. Greathouse, 166 U. S. 601, 
605, 17 Sup. Ct. 701, 41 h. Ed. 1130; McChord v. LouisviUe, etc., 
Co., 183 U. S. 483, 500, 22 Sup. Ct. 165, 46 L. Ed. 289; Great 
Northern Ry. Co. v. United States, 84 C. C. A. 93, 109, 155 Fed. 945, 
961. 

We conclude that Mrs. Oakes and Mrs. Jones, who formerly were 
members of the tribe, are within the saving provisions of the acts 
of March 3, 1875, and February 8, 1887, and so are entitled to share 
in the allotment and distribution of the tribal property, the same as 
though they had maintained their tribal relations, but that Mrs. An- 
drews and Mrs. Bent, who never were members of the tribe, cannot 
dérive any benefit from any of the acts mentioned ; and we reach this 
conclusion with greater satisfaction, because it is in accord v/ith rul- 
ings of the Secretary of the Interior in cases which are not distinguish- 
able from this. William Banks, 26 Land Dec. Dep. Int. 71 ; Minnie 
H. Sparks, 36 Land Dec. Dep. Int. 234. 

In support of the claims of Mrs. Andrews and Mrs. Bent, our at- 
tention is invited to the still later act of June 7, 1897 (30 Stat. 90, c. 
3, § 1), which reads as follows: 

"Ail c'hildren boni of a marriage heretofore solemnized between a whitc 
mail and an Indian wonian, by blood and not by adoi>tion, where said In- 
dian woman is at this tinie, or was at the time of her death, recoguized by 
the tribe shall hâve the same rights nnd privilèges to the property of the 
tribe to wbioh the luother belongs, or belonged at the time of ber death, by 
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Wood, as any other niember of the tribe, and no prior act of Congress shall 
be construed as to debar such child of such right." 

But of this act it is enough to say that its terms are such that it 
does not embrace the children of a mother, such as Mrs. Jones, who 
was living at the time of its passage, and was not then recognized by 
the tribe as one of its members. 

As a défense to the claims of Mrs. Oakes and Mrs. Jones, it is 
alleged that ail of the land selected by the former and a part of that 
selected by the latter has been "duly allotted" to other Indians ; but, 
as this défense was not passed upon by the Circuit Court, and as tne 
record indicates that the évidence bearing thereon is not as full and 
clear as it might be, we deem it the better course to leave the matter 
open to further considération in the Circuit Court. And it is sug- 
gested, without indicating any conclusion thereon, that a question 
has arisen as to whether a decree displacing or annulling the existing 
allotments to other Indians lawfully can be rendered, unless the allot- 
tees be made parties and be given an opportunity to défend. United 
States V. Fairbanks (decided by this court June 3, 1909) 171 Fed. 
337; Minnesota v. Hitchcock, 185 U. S. 373, 387, 23 Sup. Ct. 650, 
46 L. Ed. 954. 

In the answer it is also alleged that part of the land selected by 
Mrs. Jones has been specially set apart for allotment to Indians who 
may be removed from the Mille Lac réservation; but no proof of any 
such setting apart or of any authority therefor is contained in the 
record, and no mention thereof is made in the government's brief, so 
this défense must be regarded as abandoned. 

Following what has been said, the decree of the Circuit Court is. 
affirmed in so far as it dismisses the bill as to Mrs. Andrews and Mrs. 
Bent, and in other respects it is reversed, with directions for further 
proceedings not inconsistent with the views expressed herein. 



COLONIAL TRUST CO. v. MONTELLO BllICK WOEKS. 

(Circuit Court of Appeals, Third Circuit. August 2, 1909.) 

No. 32. 

CORPOEATIONS (§ 642*)— FOBEIGN COBPOEATIONS— "DOING BUSINESS IN StaTE."' 

A corporation organized under the laws of Delaware by résidents of 
Pennsylvania for the purpose of owning the stock of and flnaiiclug cer- 
tain Pennsj'lvania corporations having the sanie officers and substantially 
the same stockholders and which in fact did nothing else, but niaintain- 
ed its office, held its directors' meetings, registered its bonds, and made 
the loans to the other corporations In Pennsylvania, was rtoing business. 
in that state within the meaning of Act Fa. April 22, 18T4 (P. L. 108), and 
its failure to flle its stateraent and otherwise comply with the require- 
ments of that act rendered its contracts made within the state void and 
uuenforeeable. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2520-2527; 
Dec. Dig. i 642.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2155-2160; 
vol. 8, pp. 7640, 7641.] 

*For other cases see game topic & § numbeb m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 163 Fed. 631. 

Richmond L,. Jones, Charles Henry Jones, and John G. Johnson, 
for appellant. 

Harry F. Kantner, for appellee. 

Wellington M. Bertolet, J. Howard Reber, Arthur G. Dickson, and 
Duane, Morris & Heckscher, on brief of objecting creditors. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the claim of 
the Colonial Trust Company, trustée for bondholders of the United 
States Brick Company, against the Montello Brick Works, a bankrupt, 
was denied. Thereupon the trust company appealed. The claim in 
question consisted of promissory notes given by the bankrupt compa- 
ny to the United States Brick Company for borrowed money, and as- 
signed as additional security for its bonds, to the Colonial Trust Com- 
pany, trustée. The United States Brick Company was a corporation 
of the state of Delaware, and never registered as directed by the Penn- 
sylvania act of 23 April, 1874 (P. L. 108), which provides : 

"It shall not be lawful for any corporation to do any business in this com- 
momvealth, until it shall Lave fll«d in the office of the secretary of the com- 
monwealth, a statement iinder the seal of said corporation and slgned by the 
président or secretary thereof, showlng the title and object of said corpora- 
tion, the location of its office or offices, and the name or names of its au- 
thorized agent or agents therein. » » * Any person or persous, agent, 
offlcer or employé of any such foreign corporation, who shall transact any 
business wlthin thls commonwealth for any such foreign corporation, without 
the provisions of this act being complied with, shall be guilty of a misde- 
meanor, and on conviction thereof shall be punlshed by iniprisonment not 
exceediug thirty days, and by fine not exceeding one thousand dollars, or ei- 
tber, at the discrétion of the court trying the same." 

If the Delaware Company in the advance of this money and the 
taking of thèse notes was doing business in the state of Pennsylvania, 
the claim was rightly refused. Delaware Co. v. Passenger Ry. Co., 
204 Pa. 25, 53 Atl. 533; Pittsburgh Construction Co. v. West Side 
Belt Ry. Co., 154 Fed. 929, 83 C. C. A. 501, 11 L. R. A. (N. S.) 1145. 
We turn then to the question whether it was so doing business. 

Now, it may be conceded that, if the transaction hère in question 
consisted simply of the loan of money made in Pennsylvania by a for- 
eign corporation to a company in business in that state, we would un- 
der Construction Co. v. Winton, 208 Pa. 469, 57 Atl. 955, hold it was 
not doing business in that state. Moreover, if the alleged doing of 
business by a foreign corporation in Pennsylvania consisted simply 
in its purchase of stock in a corporation of that state, we would under 
Commonwealth v. Standard Oil Co., 101 Pa. 119, also hold this did 
not constitute doing business within the state. And it has been con- 
tended this was ail that was donc in this case. Regarded from mert 
surface view that may be the case, but when the transaction is judged 
by what was intended and donc by ail parties, including the Delaware 
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Company, we think it clear the latter was doing business in the state 
of Pennsylvania. This requires a due appréciation of the relation be- 
tween the United States Brick Company and the Montello Brick 
Works. The Montello Brick Company, a Pennsylvania corporation 
chartered December 8, 1899, owned brick plants in that state. It leas- 
ed its plants to the Montello Brick Works, the présent bankrupt, a 
Pennsylvania corporation chartered December 4, 1903. The board 
of directors of the two companies at that time and during the trans- 
actions hère detailed consisted of the same persons. On Noveniber 18, 
1904, the same persons who were interested in both the Montello com- 
panies, with a view to financing a number of brick plants in Pennsyl- 
vania, in addition to the Montello plants, joined in the organization of 
a holding and promoting company under the laws of Delaware, and of 
which the directors in the two Montello companies became directors 
also. This Delaware Company took over the patents of one Gery 
covering a process for making brick, subject to a license held by the 
Montello Brick Works, paying therefor its entire capital stock to 
Gery. This stock was distributed in part to the stockholders of the 
two Montello companies, a part used as a bonus to accompany a pro- 
posed bond issue of the United States Brick Company and a part re- 
tained as treasury stock. The object of the création of the Delaware 
Company was to develop thèse patents, and this was to be done by its 
financing of the Montello Brick Works, which company was to oper- 
ate and develop the same at its plants. The loans in question were 
accordingly made to that company under arrangements made prior to 
the organization of the Delaware Company and to effectuate which 
purpose it was chartered. In pursuance of thèse financing plans the 
Delaware Company on December 34, 1904, executed a deed of trust to 
the Colonial Trust Company as trustée, whereby it conveyed to the 
latter 20,000 shares, being a majority it had acquired of the capital 
stock ôf the Montello Brick Company as security for an issue of 
1,000,000 of its bonds. Thèse bonds were made payable at Reading, 
Pa. The- United States Brick Company covenanted to pay ail taxes 
assessed by the state of Pennsylvania upon them, covenanted it would 
suffer no lien or incumbrance to be placed on the pledged stock of the 
Montello Brick Works or dispose of it; that it would permit no in- 
crease thereof ; that on default of the Montello Brick Works it would 
pay ail taxes upon its property. The trust then provided : 

"Sec. 7- United States Brlek Company sliall froui time to time mtxke ad- 
vauces of moneys to Montello Bricli; Works to siich extent as sliall Ije nec- 
essary to Insure sufficient and proper betterments, maintenances, (;.vtensions. 
improvements, equipnients and altérations of its respective proi)erties, and 
also'to such extent as shall be necessary to pay ail operating expenses and 
tixed cliarges, including interest, taxes and rentals, wlienever the eai-nings 
of said Montello Brick Works shall be insufSeient for the purpose ; and to 
prevent an indebtedness of the said Montello Brick Works, resulting froni 
said advauces, in such way and manner as will ln.iure the value as collatéral 
of the shares of stock of Montello Brick Works held under this trust agree- 
meut, United States Brick Company agrées that it v?ill take and will assign 
to trustée évidences of indebtedness resultlng from ail such advances, from 
time to time as the latter shall be made, and trustée shall hold the same as 
collatéral security for the carrying out of the covenants of this collatéral 
indeiiture. There shall be no duty upon trustée to colleet such indebtedness, 
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and It shaU not In any way be responsible for Its failure so to do. The trust 
deed shall operate to vest in trustée an équitable title in and to said Indebt- 
edness for advances as the same from time to time shall arise. Interest on 
the said indebtedness until default under trust deed sliall be coUectible by 
Dnlted States livick. Company and shall not be payable to the trustée. When- 
ever said Indebtedness shall be paid to United States Brick Cîompany, the 
obligations or évidences of indebtedness shall be cancelled by the trustée and 
returned to Montello Brick Works." 

In accordance with this covenant the money hère involved was ad- 
vanced by the United States Brick Company to the Montello Brick 
Works, the notes in question given, and subsequently assigned by it 
to the Colonial Trust Company as trustée. The proofs show the of- 
fice of the Company was in Reading, Pa. Ail of its directors, with the 
exception of a formai Delaware man, were résidents of Pennsylvania. 
Its ofïicers ail resided at Reading, and did their officiai acts there ; its 
books and bank accounts were kept there; its bonds were registered 
at Reading, and were payable there; the money in question was paid 
at Reading, and the notes executed there. Out of $300,000 of availa- 
ble funds the Delaware Company had about $267,000 were thus ad- 
vanced by it in Pennsylvania to the Montello Brick Works and by that 
Company used in Pennsylvania in accordance with the wishes of the 
Delaware Company. It will thus appear this company was called into 
being to do local Pennsylvania work. It had no purpose to exercise 
its charter power elsewhere than in that state, and it made no effort 
or prêteuse so to do. Everything it did was a local act and in ful- 
fillment of the local purpose for which it was created. Manifestly its 
sole purpose was to avoid the requirements of the Pennsylvania lavvs 
in the issue of bonds and doing the financing necessary to enable the 
local company to carry on the local opérations. Indeed, it is clear it 
was a mère extra-Pennsylvania agency called into being and loeally 
utilized by a local company for the purpose of doing local work. On 
the part of the Montello Brick Works, while it was a case of facit per 
alium, it was none the less a case of facit per se. And viewed from 
the latter standpoint it is clear that ail its opérations were, as they 
were at ail times intended they should be, a doing of business in Penn- 
sylvania. Judged from the intent of ail parties concerned and finding 
such intent emphasized by every proven act, we are clear the un- 
doubted purpose of every one concerned was to hâve this company do 
business in Pennsylvania. Whatever its powers were to act elsewhere 
is quite apart from the présent inquiry as to what it actually did in 
Pennsylvania. It is to be judged by the things it has done hère, and 
not by those it has left undone elsewhere. While we recognize the 
légal principle that a corporation does not lose its entity by the own- 
ership of the bulk or even the whole of its stock by another corpora- 
tion (Monongahela Co. v. Pittsburgh Co., 196 Pa. 25, 46 Atl. 99, 79 
Am. St. Rep. 685), yet it is equally well settled courts will look be- 
yond the mère artificial personality which incorporation confers, and, 
if necessary to work out équitable ends, will ignore corporate forms 
(Penna. Knitting Mills v. Bibb Co., 12 Pa. Super. Ct. 346 ; Montgom- 
ery Co. v. Dienelt, 133 Pa. 585, 19 Atl. 428, 19 Am. St. Rep. 663; 
Kendall v. Klap,perthal, 202 Pa. 596, 52 Atl. 92; Cas Co. v, West, 
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50 lowa, 16). Indeed, we think the entire controversy was in terse 
terms summarized by the court below in saying: 

"The brick compaiiy lias an omnibus charter, under which It can do niany 
things. but for présent purposes it is enough to note that it was undoubtedly 
organized for doing just what it proœeded to do, namely, to acquire the stock 
of the bankmpt and to lend it money to carry on the opération of brick mak- 
ing under certain patents. TUis in a few words is the essential faet of the 
présent controversy, and to state it is équivalent to drawing the conclusion." 

Finding no errer in the ruling of the court below, its order respect- 
ing the appellant's claim must be affirmed, and the présent appeal dis- 
missed. 



LANOASTBE ELECTRIC LIGHT, HEAT & POWER CO. v. PLATT 
IRON WORKS 00. 

(Circuit Court of Appeals, Third Circuit. June 8, 1909.) 

No. 33. 

Sales (| 176*) — Construction of Conteact— Waiveh of Delat bt "Ac- 
ceptance" of Maohinery. 

A contraet to furnish certain machinery, to be subject to tests after 
Its shipment and installation to détermine whether it met the warranties 
on which it was sold before It was to be f uUy paid for, which installa- 
tion and tests would necessarily require a considérable time, provided that 
"the aceeptance of the machinery upon arrivai shall constitute a waiver 
of ail damages for delays." Held that, eonstruiiig the entire contraet to- 
gether, the word "aceeptance" In such provision was used in the sensé 
only of "receipt," meaning that. the voluntary receipt of the machinery on 
its shipment, notwithstanding delays, should be a waiver of the sanie, al- 
though still subject to the tests as to Its efUelency and final aceeptance. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 43G; Dec. Dig. § 
176.* 

For other définitions, see Words and Phrases, vol. 1, pp. 53-57.] 

In Error to the Circuit Court of the United States for tlie Eastern 
District of Pennsylvania. 

John G. Johnson, for plaintiiï in error. 
R. Stuart Smith, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BRADFORD, District Judge. The Platt Iron Works Company, 
the défendant in error, hereinafter referred to as the plaintiff, brought 
an action of assumpsit in the Circuit Court of the United States for 
the Eastern District of Pennsylvania against the Lancaster Electric 
Light,- Heat and Power Company, the plaintiff in error, hereinafter 
referred to as the défendant, and recovered judgment against the de- 
fendant for $6,541.68 damages, beside costs. For the reversai of this 
judgment this wfit of error is prosecuted. It appears from the évi- 
dence and is not disputed that the plaintiiï in 1907 was a manufac- 
turer, among other things, of turbine machinery for use in connec- 
tion with water power at Dayton, Ohio; that the défendant in the 

*For other cases see same topio & § numbek In Dec. & Am. Digs. 190Î to date, & Rep'r Indexes 
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same year was engagea in the manufacture oî electricity by water pow- 
er at Lancaster, Pennsylvania ; and that on or about February 20, 
1907, the plaintiff and défendant entered into a written contract as 
f oUows ; 

"Proposal-Contract 

Victor Turbine Machinery 

Made by 

The Platt Iron Works Company, 

Dayton, Obio, U. S. A. 

Dayton, O., February 20, 1907. 

The Platt Iron Works Company, hereinafter called the 'Company,' proposes 
to fumlsh to The Lancaster Electric Light, Heat & Power Company, Lancaster, 
Penna.. hereinafter called the 'Purchaser,' the following Victor Turbine Ma- 
chinery and Apparatiis, according to the accompanying spécifications and the 
following express ternis and conditions: 
Apparatus: 

Two pairs of 42" Turbines, quarter turn discharge, draft-tubes, bulk-head 
thimbles, complète with Draw Rod Gâte work, shaft extension, face couplings 
and sleeve jaw couplings, with Generator type bearings ; also shaft extensions 
one 21" Vertical R. H. Wheel, with shaft extension and draft-tube. 
Shipment: 

One pair of the 42" wheels specified above with Connecting shaft and coup- 
ling, including the Exciter wheel complète will be shipped on June Ist. The 
balance of the shipment will go forward 30 days thereafter. The half of coup- 
lings that go on Generator shafts bit up, and will be rough board, then ship- 
ped to Makers of the Generators. 
Priées & Terms: 

The 'Company' will furnish the above specified apparatus to the 'Purchaser' 
for the snm of Nine Thousand Nine Hundred ($9,900.00) Dollars F. O. B. cars 
at Lancaster, Penna., to be paid in funds at par In Dayton, Ohio, in the follow- 
ing manner, that is to say: SSVs per cent, on receipt of bill of ladiug; SSVs 
per cent, thirty days from date of bill of lading; and balance when the ma- 
chinery Is put in opération and tested as per guarantee. In any event, the time 
of last payment is not to exceed Four Months from date of bill of lading. 
Erecting Superin tendent: 

The 'Company' will supply a compétent man to superintend the érection of 
said machinery for the sum of $5.00 per day, plus expenses from date of his 
leaving the factory until his return ; and in case the services of said man are 
not desired by the 'Purchaser,' the 'Company' shall not be held responslble for 
faulty or détective érection of this apparatus, or trouble arising therefrom. 
General Guarantee: 

The machinery covered by this agreement, is guaranteed to operate and fill 
the requirements of this agreement, when used and operated under the condi- 
tions specified herein. The machinery Is further guaranteed agalnst me- 
chamcal defects due either to faulty design or workmanship, and the 'Com- 
pany' will furnish without charge, any part or parts thereof, which may prove 
détective under such conditions, during a period of six months from date of 
puttlng machinery in opération. 
Guarantee: 

ISach pair of 42" Wheels, when working under 15' effective head, to develop 
462 HP. at Generator Coupling, less 15% for friction on bearings, runniug at 
125 révolutions, uslng the water at 80% efficiency, and that the 21" wheel will 
develop 57 Horsepower under the same head, running betweeu 240 and 260 
révolutions, with the same efRciency. 

Spécifications. 

Each pair of 42" Turbines will be mounted on Horizontal Shafts, and each 
wheel will discharge Into a separate quarter turn, 6' 6" in diameter. The 
wheel shafts will be made of the best mild forged steel, 7%" in diameter, 
coupled between the necks of quarter-turn, by means of forged flange coupling. 
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and this section of sbaft, carrying tlie load of the backwheel, to be 6%" In 
diameter, the head end extended through bulk-head and cover plate a distance 
of 6' 3%" from face of wall to center of wheel coupling, and the distance from 
the face of the same wall to the center of Generator is 29' 4%." The two ex- 
tensions of shaft, Connecting the water wheel coupling to the Generator coup- 
ling, wlU also be niade of niild forged steel, 7%" in diameter, and made the 
necessary leugth, provided with one extra heavy face coupling, to conneet to 
Generator for each side. The two shaft extensions will also be provided with 
a sleeve jaw cut-ofC coupling, for the means of dlsconneeting either ])air of 
wheels, as desired. Sald couplings will be operated by a lever, whlch will be 
îittached to one of the stands; also said shafts will be supported by two Gen- 
erator type bearings, having a base of 5' long, and a vertical height of 69" 
from the center of the shaft to the bottom of base. Each pair of wlieels will 
be provided with steel thiuible, made out of quarter-lnch plate 7' in din meter 
at the front end enlarged to 8' diameter where passing through the wall ; the 
wall being 40" thick, provided with one steel angle ; also one cast Iron angle, 
and riveted to same, and bulk-head cover plate bolted on to the cast iron anglt^ 
In connection with this bulk-head cover plate the dôme of each 42" wheel at 
the head end, will be conneeted by a flange to said plate, thereby, removing 
the water pressure from the stulting boxes. On each cover plate will be monnt- 
ed ail gâte mechanlsm, which will be of our patent Draw Êod Type, removing 
ail gears out of the water. AU Gears and Pinions, for operating said gâtes, 
will be eut gears. The cross shaft on each pair of wheels, for Connecting gov- 
ernor, will be extended 8" outside of bearing. One end keyseated only, and the 
other end provided with a hand-wheel. The draw rods where passing through 
bearings will be covered with brass ; also ail bushlngs conneeted witli same will 
be of brass. Ail adjusting screws used in Connecting with adjustlng boxes, 
that are under the water, will also be made of brass. At the head end of each 
pair of wheels, there will be provided an end tlirust bearing of the Marine 
type. Said bearing will cousist of a sleeve slippod on over the shaft, provided 
with necessary rings or collars, and is also to act ns end thrust bearing and 
shaft bearing, having a water jacket and base under same to conform in de- 
sign to the Generator stands. Tlie distance from tail water to the center of 
the shaft will be 6' 4" and the vertical distanc-e from center of the shaft to 
head water, 9' 8." ïhe length of the draft-tube will be 8' 4" from the center 
of wlieel shaft. 

The 21" Right Hand Vertical Turbine will hâve a draft-tube extended the 
necessary length, provided with face coupling and the vertical shaft extended 
the necessary distance for making conneetion to the Exciter; also the gâte 
shaft on said wheel will be extended through the wall, and provided v.ltli 
stufflng box; ail stuffing boxes throughout, glands of same being made of 
brass, and ail bearings that are babbitt lined. the balibitt will be first pour- 
ed into the box and then afterwards hammered well, then bored out and 
scraped. 

AU the above to be in strict accordance witii our détail drawiiig 17101 and 
General outline 17102. We also agrée to furnish drawings of the 15" 'I' 
beams, showing the necessary openings for the draft tubes; said beams we 
do not furnish, but will be furnished by tlie Turchaser' and put in position, 
l'eady to receive the Turljines on arrivai. 

It is further understood and agreed that ail préviens comnnmications, ei- 
ther verbal or written, with référence to the subjeet matter of tliis agree- 
nient, are hereby withdrawn and annulled, and this contraet sbuU be modi- 
fled only by a duly approved suppleiuentary agreemeut sigued by hoth parties. 

ïhe 'Company' shall not be held liable for delays caused by tires, strikes, 
riots, or by any other causes beyond its oontrol, and it is agreed lluit the time 
of shipment herein specitied shall be contingent upou the furuisiiing of plans, 
drawings or other apparatus to be furnished to the 'Company' and to operate 
in conjunction with the apparatus herein speeifled and that the acceptance 
of the machinery upon arrivai shall constitute a waiver of ail damages for 
delays. 

The foregoing proposai, made in duplicate, Is subjeet to the ajiproval of 
au executive officer of the 'Company' and shall not be binding upou the 'Com- 
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pauy' uiitil so approved, nor, unless acceptée! by the 'Purchaser' within ten 
Ctxi'H t'rom date liereof. 

Signed In duplicate. The Platt Iroii Works Company, 

Per T. R. Van Degrift. 
Approved by 

Pi. S. Fowler, Asst. Secty. & Treas. 
Accepted bv Purchaser: 

Lancaster E. I.. Ht. & Pr. Co., 
Edw. D. Ruth, Supt. 
Approved by 

Lancaster Electric Llght, Heat & Power Co., 
G. Searing Wilson, Président." 

By the foregoing contract the plaintiff undertook to furnish and 
sell to the défendant two pairs of 4S" turbine wheels with shafts and 
couphng as therein described for the sum of $9,900 f. o. b. cars at Lan- 
caster, one pair of wheels with shaft and coupling to be shipped on or 
before June 1, 1907, and the other pair of wheels with shaft and coup- 
ling to be forwarded within thirty days thereafter, and the purchase 
price to be paid as follows : 33% per cent, on receipt of bill of lading ; 
33% per cent, at the expiration of thirty days from date of bill of lad- 
ing, and the balance "when the machinery is put in opération and test- 
ed as per guarantee." It is not altogether clear, in view of the fact 
that the total purchase price of $9,900 was not apportioned between the 
two shipments provided for, at what times the partial payments were 
to be made on account of those shipments respectively. Nor is it 
necessary under the circumstances disclosed in the case to décide this 
point. It safely may be concluded that under the contract 33% per 
cent., or $3,300 of the purchase price was to become due not later than 
the date of the receipt of the bill of lading for the second shipment; 
the additional sum of $3,300 not later than the time of expiration of 
thirty days from the date of the second shipment ; and the balance of 
the total purchase price immediately after the opération and testing 
of the machinery for the purpose of ascertaining its conformity or 
non-conformity to the requirements of the "guarantee" ; the time lim- 
ited for testing and the making of the last payment not to exceed four 
months "from date of bill of lading," which certainly cannot be later 
than the date of the bill of lading for the second shipment. It appears 
from the record that no portion of the machinery contracted for was 
shipped by June 1, 1907, or at or before the time of the expiration of 
thirty days thereafter, or, indeed, until July 29, 1907, when the plaintiff 
commenced making shipments of varions parts of the machinery. The 
shipment of the first pair of turbine wheels with their shafting and 
coupling was not completed until August 19, 1907, nor was the ma- 
chinery so shipped received by the défendant tmtil seven days later. 
The shipment of the second set of wheels, shafting and coupling was 
not completed until on or about September 5, 1907. There was testi- 
mony to the effect that the défendant in anticipation of the receipt 
within the stipulated time of the machinery contracted for had torn 
out certain machinery of its own and had seasonably made prépara- 
tions for the installation of the machinery to be furnished by the 
plaintiflf. It further appears that prior to the bringing of suit the 
plaintiff had received from the défendant $3,300 on account of the 
total purchase price and that the plaintiff sued for the unpaid balance. 
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At the trial the défendant, for the purpose of establishing a connter- 
claim against the plaintiff for damages for delay in shipping the ma- 
chinery contracted for, made two offers of proof which were denied 
by the court below. The déniai of thèse offers furnishes the ground 
for two of the assignments of error. The third and remaining as- 
signment of error is based upon a portion of the charge delivered to 
the jury. The several assignments of error are as follows: 

"1. The court erred In refusing defendant's offer of proof, which was as 
follows: 

'Mr. Johnson: I offer to prove that the works of the défendant are works 
engaged exeluslvely in the manufacture of eleetric power ; that they had a 
contract for the supply of kilowatt power not to exceed 750 kilowatts per 
hour to a responsible company, the Edison Electric Company, which wanted 
the whole of that power ; that their old works were insufflcient to furnish 
that power and that they desired, therefore, to hâve thèse new wheels for the 
supply of the 750 kilowatts power per hour; that it was necessary that the 
wheels be installed befcre October, owing to the fact that high water would 
then prevent their installation until the succeediug year ; that ail thèse facts, 
including the fact of the contract with the Edison Company and that it would 
affect the kilowatt power, were explained to the plaintiff company before the 
contract was made, and it was told the plaintiff company that if the wheels 
were not furnished within the time, they would be unable to be installed un- 
til the following year, and that the défendant would lose the ability to fur- 
nish this kilowatt power; that the loss to the défendant company by reason 
of the delivery of the wheels too late to enable the installation at the time, 
extending the installation into the next jear before it coiild be made, was the 
loss on the second set of wheels alone of over seventy-flve hundred dollars, be- 
ing the loss of the net amount which would hâve been received from the kilo- 
watt power which they had contracted for and which they were unable to 
furnish. This in connection with the testimony already in the case In the 
correspondence and as to what was done when the machinery was received ; 
and also to prove that when the shipments came they came in detached pie- 
ces ; that the second set of wheels was never put together, and that the plain- 
tiff was notified that the défendant would not accept thèse machines until 
there had been a test to show that the machines were within the power, and 
that the test could uot be made until the spring of 1908.' " 

"2. The court erred in refusing defendant's further offer of testimony. 
Said offer and the ruling of the court thereon were as follows: 

'Mr. Johnson: Then I offer so much of the testimony as shows the explan- 
ation to the parties before the contract was entered into, of the condition of 
affairs and the neeessity of time, of the contract which had been made, and 
the neeessity to perform it, and of the loss which would occur In case the de- 
livery was not made in time.' " 

"3. The learned judge erred In charging the jury as follows: 

'Perhaps I niay say at this point, with regard to both machines, that al- 
though the jury has heard something in the case with regard to the possible 
loss of profits upon the part of the purchaser, owing to the delay in furnish- 
ing the machines bCyond the time fixed in, the contract, and beyond the time 
flxed by the extension of the contract. I ii^ftmft you that you are to pay no 
attention to that matter at ail ; that the défendant is not entltled to set up a 
défense based upon asserted loss of profits. That is ail I need say, because 
I am sure the jury will accept the instructions of the court on that subject 
and lay that matter entirely aside, even if you hâve It in your minds at ail.' 

To said charge defendant's exception was as follows: 

'Defendant's counsel excepted to so much of the charge of the learned judge 
as iustructed the jury that they could not take Into considération any dama- 
ges for delay.' " 

It is admitted that the verdict for the plaintiff negatived ail charge 
of breach of warranty; and the siibstantial question before us is 
whether the défendant had a right to introduce évidence, as proposed 
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in the rejected offers of proof referred to in the first and second as- 
signments of error, to establish a counter-claim against the plaintiff 
for damages for delay in shipping the machinery to the former. The 
portion of the charge to the jury referred to in the third assignment, 
in so far as excepted to by the défendant, also relates to the subject 
of damages for the défendant for delay. 

The plaintiff contests on three grounds the asserted right of the 
défendant to establish a claim to such damages : first, that the con- 
tract expressly provides that "the acceptance of the machinery upon 
arrivai shall constitute a waiver of ail damages for delays"; second- 
ly, that the amount of such profits as the défendant might hâve made 
under its alleged contract with the Edison Electric Illuminating Com- 
pany, even aside from the above quoted provision of the contract, was 
net recoverable; and, thirdly, that no sufficient notice of such alleged 
counter-claim had been given by the défendant to the plaintiff. We 
shall consider at this point the first ground. What the parties to the 
contract intended by the words "the acceptance of the machinery upon 
arrivai" must control the construction to be placed by this court up- 
on those words, and in order to ascertain the intent of the parties in 
their use they must be read in the light of other provisions in the 
contract. Considered in and by themselves they doubtless would im- 
port a voluntary acceptance of the machinery upon arrivai as satis- 
factory or in substantial conformity to the contractual requirements. 
But on an examination of the contract as a whole we are unable to at- 
tach to the word "acceptance" its usual meaning. The elementary 
rule, applicable as well to contracts as to statutes, that the varions 
provisions should, as far as may be reasonable, be so read as to avoid 
repugnancy and to give to each term its appropriate effect, to the end 
that the instrument may be sustained in ail its parts, requires, we think, 
that the word "acceptance" must be treated as équivalent only to "re- 
ceipt" in the sensé of a voluntary receipt, in contradistinction to a re- 
jection of the machinery upon arrivai. Unless the word "acceptance" 
be so read an irreconcilable inconsistency will be disciosed on the face 
of the contract. The balance of the purchase price was not to be due 
until "the machinery is put in opération and tested as per guarantee," 
a provision qualified only by the words "in any event the time of last 
payment is not to exceed four months from date of bill of lading." 
The warranties, referred to as guarantees, contemplated that the as- 
certainment of the conformity or non-conformity of the machinery to 
their requirements might extend over a considérable period. It is pro- 
vided not only that the machinery should "operate and fill the require- 
ments of this agreement, when used and operatcd under the condi- 
tions specified herein," but that if there were in the machinery "me- 
chanical defects due either to faulty design or workmanship" the 
plaintiff would "furnish without charge any part or parts thereof, 
which may prove defective under such conditions, during a period of 
six months from date of putting machinery in opération." Thèse pro- 
visions are palpably of such a nature as to render an acceptance by the 
défendant of the machinery upon arrivai within the usual signification 
of that term unreasonable and practically impossible. For if there 
should be an acceptance upon arrivai the défendant thereby would 
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wholly waive and discharge the plaintiff from ail damages for noii- 
conformity of the machinery to the requirements of the warranties. 
It is évident that the word "acceptance" must not be so read as to pro- 
duce such a resuit, no opportunity having been afforded to the défend- 
ant to test the machinery. If, on the other hand, that word be held to 
mean a voluntary receipt of the machinery upon its arrivai, the same 
to be held subject to testing, as provided for in the contract, ail diffi- 
culty will disappear. Such receipt of the machinery could not under 
the ternis of the contract discharge the plaintiff from the usual con- 
séquences of its non-conformity to the warranted excellence ; but n 
well might discharge the plaintiff from "ail damages for delays" and 
the waiver provided for extends no farther than to such damages. 
This construction of the contract cannot in any wise impose hardship 
upon the défendant. While the défendant upon the arrivai of the 
machinery would not be compétent to pass upon its conformity or 
nonconformity to the warranties, it would certainly know vv^hether de- 
lay in its arrivai beyond the time stipulated for its delivery would or 
would not defeat in whole or in part the purpose for which it had 
been ordered. The défendant had an élection in view of the belated 
delivery either to refuse to receive the machinery and hold the plain- 
tiff liable for ail damages sustained through breach of contract, or in 
the exercise of its judgment, having knowledge of its own needs and 
purposes, to receive the machinery, thereby foregoing damages for de- 
lay, but retaining a right to hold the plaintiff in damages for non-con- 
formity to the requirements of the warranties. Unless the défend- 
ant had at the time of contracting with the plaintiff a contract w.ith 
the Edison Electric Illuminating Company it could not maintain a 
claim against the plaintiiï for loss of profits on the contract with that 
Company, there being nothing in the contract between the plaintiff 
and défendant authorizing generally the recovery of profits. The de- 
fendant better than anyone else could judge whether, under the cir- 
cumstances and for the protection of its interests, it would be wise or 
unwise to receive the machinery, notwithstanding the delay. Hav- 
ing received and retained it, as appears in the record, the défendant 
is precluded from the recovery of damages for the delay. There is 
nothing in the correspondence between the parties to raodify or affect 
the force of the provision relating to waiver of damages for delay. 
In view of the conclusion reached it is unnecessary to consider the 
other two grounds of contention on the part of the plaintiff. For the 
above reasons the judgment below must be affirmed with costs, and it 
is so ordered. 
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PETBRSBURG, N. N. & N. STEAMBOAT LINE v. NORFOLK-VIRGINIA 

PEANUT CO. 

(Circuit Court of Appeals, Fourth Circuit. June 9, HX)9.) 

No. 853. 

Shipping (§ 105*) — Caebiage of Goods— Lioss or Injtjby— Lien. 

The tlaimant owned the steamer Pokanoket, winch it operated between 
Petershurg and Norfolk, Ya. Claimant's agent at Petersljurg solicitecl 
cargo and signed bills of ladlng; the master belng a pilot, charged only 
wlth the navigation of the vessel. The agent recelved froni libelant, at 
claimant's wharf in Petershurg, 275 bags of peanuts for carriage to Nor- 
folk on the steamer, and issued a blll of lading therefor. Owiug to a 
freshet, causing an obstruction In the river, the steamer could uot reach 
the wharf, and tlie agent employed a lighter, wUieh came into collision 
wlth an obstruction, and a part of the peanuts were lost and damagert 
before the lighter reached the steamer. Held, that the recei)tion of the 
goods at the wharf was a delivery to the vessel, and that she was llable 
in rem for any loss recoverable. 

[Ed. Note. — For other cases, see Slilpplng, Cent, Dlg. § 411 ; Dec. Dig. 
§ 105.*] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk. 
For opinion below, see 161 Fed. 383. 

Henry Bowden (Thorp ,& Bowden, on the brief), for appellant. 
Thomas H. Willcox and B. H. Marks, for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and BRAWDEY, 
District Judge. 

BRAWLEY, District Judge. The facts in this case, which are not 
disputed, are thus stated in the opinion of the court below : 

"The Petershurg, Newport News & Norfolk Steamboat Company were the 
owners and opei'ators of the resijondents' steamer, the Pokanoket, engaged 
in the carriage of passeugers atid freight upon the waters of the Appomatox 
and James rivers between l>et(îrsburg and Norfolk, and, liavjng duly solicited. 
through George B. Townsend. gênerai freight and passenger agent of sald Com- 
pany and of said steamer, for the freight in question, on the 5th day of 
Septemher, 1906, the 275 bags of peaiujts were delivered at the wharf 
of said Company and of said steamer in Petershurg, for shiinnent to Norfolk on 
the Pokanoket, and the bill of ladlng was issued therefor. On the evening 
of the delivery of the peanuts the steamer Pokanoket could not reach th(; 
harbor of Petershurg by reason of a freshet, which caused a sand bar to 
form some quarter of a mile below the clty. Whereupon a lighter was en- 
gaged by the steamboat compauy to place the steamer's freight, inchiding 
the 275 bags of peanuts, on the Pokanoket, and the gênerai manager of 
the comiiany and others of ils employés were engaged in the navigation of 
the lighter, when it collided wlth an obstruction in tlie river, causing it to 
partially sink, damaging the peanuts, to recover for which this suit was 
instituted; the peanuts being injured to sueh an exteut that most of them 
were not placed on board the Pokanoket." 

A decree for the libelant in the sum of $1,295.76 was entered. No 
question is made by the appeal as to the amount of the loss, and it is not 
denied that the steamboat company is liable for the damage sufifered, 

•For other cases see same topic & § ntjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
172 F.— 21 
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and, while there are numerous assignments of error, the point involved 
in the argument before us is thus stated on page 3 of appellants' brief : 

"Is there any maritime lien on tlie steamer Polianolcet, under the facts in 
this case, where the damage,: if any, was sutïered by peanuts which had 
never been delivered to the steamer by being placed on board, or in the cus- 
tody and control of the master and crew, and without any bill of lading 
haviug been issued by the steamer therefor? Should not this proceeding 
hâve been in personam agalnst the company, instead of in'rem agalnst the 
steamer? This is praetically the only question involved." 

The bill of lading is signed by the agent of the steamboat line, and 
it appears from the testimony that the master of the Pokanoket was by 
occupation a pilot, that his duties were confined to the navigation of 
the boat, that he never issued any bills of lading, and that ail of that 
business was attended to by the agents at Petersburg. The gênerai 
law as to vvhat constitutes the delivery to the vessel is thus stated in 1 
Parsons on Shipping and Admiralty, p. 183 : 

"The réception of the goods by the master on board of the ship, or at a 
wharf or quay near the ship, for the pui-pose of carrlage therein, or by any 
person authorized by the owner or master so to receive them, or seeming to 
hâve this authority by the action or assent of the owners or master, biuds the 
ship for the safe carriage and delivery of the goods." 

The leading case in this country on the point involved in this contro- 
versy is The Edwin v. Naumkeag Steam Cotton Company, 1 Cliff. 333, 
Fed. Cas. No. 4,301, decided by Clitïord, Circuit Justice, affirming the 
decree of Sprague, District Judge, affirmed by the Suprême Court sub 
nom. Bulkley v. Cotton Company, 24 How. 386, 16 L. Ed. 699. In 
that case the master of the bark Edwin, then lying at Mobile, agreed 
through a ship broker to transport for the libelant 707 baies of cotton 
to Boston. A part of the cargo was loaded on the vessel in the city; 
but, as she drew too much water to pass the bar fully loaded, she went 
down the harbor and crossed the bar, where the residue of the cargo 
was tâken to her in lighters. The broker through whom the freight 
was engaged employed a steam lighter for that purpose, and the steam- 
er Streck was loaded with 100 baies of cotton. After she had arrived 
at the side of the Edwin, and before any part of the 100 baies was taken 
out, her boiler exploded, by which ail the cotton was thrown into the 
water. Fourteen baies were picked up by the crew of the Edwin, a 
few baies were lost, and some were picked up by other parties in dam- 
aged condition, and were surveyed and sold. The master signed the 
bills of lading, including said 100 baies, being advised that he was 
bound to do so, and that if he refused his vessel would be arrested and 
detained. On its arrivai in Boston the master delivered 607 baies and 
tendered 14, which the consignées refused to accept on account of their 
being damaged. Justice Clifford thus states the case : 

"It is insisted by the libelant that the liability of the vessel is comniensurate 
with that of the owners, and that the extent of it in regard to both must 
be ascertained and measured by the terms of the contract made by the 
master. On the part of the respondent it is insisted that the ship is not 
bound to the merchandise or the merchandlse to the ship, until it is actually 
placed on board, and that the liability both of the ship and the owner, not- 
withstanding the terms of the contract, must be narrowed to the service 
actually perf ormed by the vessel." 
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The case is fuUy considered, and the decree of the District Court in 
favor of the libelants was affirmed ; Justice Chfford saying, in the 
course of his opinion : 

"AU the cases agrée that so soon as a sufficlent delivery of the goods is 
luade to an authorlzed person for the purix)se of transportation, in pursuance 
of a lawful eontract, the vessel is liable. * * * As a generul rule, wheu- 
ever the owuers are liable the ship is liable, and to such an extent has the 
rule been carried in some of the cases that it is said that the liability of 
the ship, and the respousibility of the owners are convertible terms." 

Mr. Justice Nelson delivered the opinion of the Suprême Court, af- 
firming the decree below, and says : 

"The delivery of the 100 baies to the lighterman was the deliveiy to the 
master, and the transportation by the lighter to the vessel the commence- 
ment of the voyage in the exécution of the eontract, the same, in the judg- 
ment of the la.vr, as if the 100 baies had been placed on board of the vessel 
at the cïty, instead of the lighter. The lighter was simply a substitute for 
the bark for this portion of the service. * * * The argument urged 
against this lien of the shipper seems to go the length of maintaining that 
in order to uphold it there must be a physical connection between the cargo 
and the vessel, and that the form of expression in the cases referred to is 
not to be talîen in the connection and with référence to the facts of the 
particular case, but in a gênerai sensé, and is applicable to every case in- 
volving the liability of the ship for the safe transportation and delivery of 
the cargo ; but this is obviously too narrow and limited a view of the liability 
of the vessel. There is no necessary physical connection betweeu the cargo 
and the ship as a foundation upon whlch to rest this liability." 

The cargo of peanuts in this case was delivered to the owners of the 
steamboat at the place designated by them for the réception of f reight, 
and the bill of lading was signed by the agent of the owners, in accord- 
ance with the custom ; for it appears f rom the testimony that the mas- 
ter of the steamboat never issued bills of lading. The eontract of af- 
f reightment was for the employment of the steamboat ; and the use of 
the lighter was subsidiary to and in exécution of that eontract. The 
shipper fuUy parted with the possession of his goods when he dehvered 
them at the wharf, and had no longer any control or right of control 
over them, and the employment of the lighter to transport them from 
the wharf to the steamboat in- no sensé emanated from the shipper. 
The président of the Norfolk-Virginia Peanut Company testifies that : 

"Either on the 5th, 6th, or 7th of September the captain, or some one down 
at the boat Une, phoned me that they had 275 bags of Spauish peanuts, 
• * * and they sent the freight bill for 275 bags, which I paid." 

Only 138 bags were accepted. On November 9th the gênerai freight 
agent of the line acknowledged the receipt of the claim for shortage, 
and said that it would probably be paid before or about the 12th of 
that month. 

In The Oregon, Fed. Cas. No. 10,553, the steamship was engaged 
in carrying passengers and freight between Portland and San Francis- 
co. On her arrivai at Portland, being unable to get up the river on ac- 
count of the ice, the résident agent of the steamship employed a river 
steamboat, the Cascades, to transport passengers and freight to the 
steamship. The libelant shipped aboard the Cascades certain packages 
of merchandise, taking a receipt from the purser of the river boat. No 
receipt was given by the Oregon to the agent of the libelant, but one 
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receipt was given to the Cascades for the whole number of packages, 
according to the freight list of the latter. One of the packages was 
lost, and for the claimant it was insisted that it was lost before it came 
to the Oregon. The court held the Oregon responsible, saying that: 

"The receipt of the goods by the Ciiscadeis \y;is the ret'cijjt of them by the 
vessel, so as to biiid lier for thelr safe carriage aud tiiiiely delivery. Me- 
(^racken was the agent of the owners, aud, having; chartered the Cascades 
as a lighter to take the freight to aud from the Oregon, that in légal effect 
that was the same as the naaster's seiiding his boat for the goods. In that 
respect the owuer, represented by McCrackeu, had as inuch authorlty lu the 
prenilses as the master," 

— citing ConkHn on AdmiraUy, 151 : 

"The manner of taklng the goods on board and the commencement of tlie 
jnaster's duty in this respect dépend on the eustoni of the particular place. 
More or iess is done by the wharflngers or lighterjuen. according to tbe usage. 
If the master receive the goods at the quay or beach, or send his boat for 
them, his responsibility commences with the receipt." 

In Insurance Company v. North German Lloyd (D. C.) 106 Fed. 
973, a lighter was sent by the steamship company to the elevator to 
bring the corn across the harbor to the steamship, where she was ly- 
ing at her dock. On the way qne of the hghters was upset, and her 
load was lost. The answer of the steamship company averred that it 
employed lighters owned by others to convey grain from elevators to 
its ships when it was not convenient to load directly into the ship itself, 
and that it had agreed to transport the corn from Baltimore to Bremen ; 
that the corn was not received on board the steamship, but was lost by 
the upsetting of the lighter, through no default or négligence of the 
steamship or its agents or servants. Judge ilorris held the company 
liable, saying: 

"Sinee the case of Bulkley t. Cotton Company, 24 IIow. 380, IG L. Ed. 599. 
it has been conceded under circmnstances sucli as are preseuted in tlils case— 
tliat is to say, where tlie contract is to carry goods fiom oue port to another, 
and they cannot be loaded immediately on the vessel which is ])reparing 
for the voyage,~and ligliters are sent by the vessel to brhig the goods from the 
warehouse to the ship — that for the purpose of that service tlie lighter is 
the substitute of the ship, and that the goods are in fact therefore (l<'livered 
into tlie custody and care of the ship and her owners from the time that 
they are placed ou the lighter, and for the purpos(! of this case I shall take 
it that the bill of ladiiig, which was intended to he the contract for tlie ciir- 
riage, was applicable to thèse goods, aud determir-sd the rlghts of the parties 
from the time that the corn was put upon the ligliter." 

It wottld serve no good purpose to multiply authorities on this point, 
for nothing is better settled tlian that if a ship enters upon the perform- 
ance of its work, or any step has been taken towards such performance, 
the ship becomes pledged to the complète exécution of the contract, 
and may be proceeded against in rem for a nonperformance. In the 
very elaborate brief submitted by the appellant there are a number of 
citations which may appear to establish a différent rule ; but examina- 
tion of the cases cited will show that they relate to contracts of af- 
freightment purely executory, or are mère dicta, not décisions upon 
cases calling for such. The first case cited is Vandewater .v. Mills, 19 
How. 82, 15 L,. Ed. 554, where the citation is: 
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"If the cargo be not placed on boarU, it Is not bonnd to the vessel, and the 
vessel camiot be lu default for the nondelivery in good order of goods never 
recelved on board." 

That was a libel against the steamship Yankee Blade for the viola- 
tion of an agreement. There was no contract of afifreightment involv- 
ed, the master or owners had not covenanted to convey any merchan- 
dise for the Hbelant, nor had he agreed to furnish them any, and, as 
the court says, on page 92 of 19 How. (15 L. Ed. 554) : 

"Thls is iiotliing more than an asrreeiut'nt for a spécial and limited partner- 
ship in the business of transporting frcight and passengars betvveen New 
Yorlv and San Francisco. * * * It is not one of those to which the 
peeullar principles or remédies given by the niavitiuie law liave any spécial 
application." 

The next case cited is The Lady Frankhn, 8 Wall. 325, 19 L. Ed. 455. 
In that case the bih of lading was given by mistake by one who was 
the agent of several vessels, ail alike engaged in transporting goods, 
but not connected by any joint undertaking to be responsible for one 
another's breaches of contract. The bill of lading, through a mistake 
of the agent, acknowledged that certain goods had been shipped by the 
Eady Franklin, when in fact the goods had been shipped on another 
vessel, and the only question was whether the bill of lading could be 
explained by oral testimony, and the court held that, being a receipt as 
well as a contract, it may in that regard be so explained, especially 
when it was used as the foundation of a suit between the original, par- 
ties ; the case not being embarrassed by any question of a bona fîde 
purchase on the strength of the bill of lading. 

The next case cited is The Keokuk, 9 Wall. 519, 19 L. Ed. 744. 
There one Robson, a shipper at Winona, took a barge belonging to the 
packet Company, the owners of the steamer Keokuk, without asking 
permission of the master of the Keokuk, or informing him or any oth- 
er person of bis intention to load her, took her to the elevator near by 
with his-own men, and loaded her with wheat to be -shipped to La 
Crosse. The Keokuk arrived at Winona after dark of a stormy night. 
Robson's bookkeeper went to the second clerk of the Keokuk, in the 
dark, in the storm, and handed him two papers, saying, "Hère are the 
bills of that barge." There was no explanation of what the bills were. 
The clerk did not sign for them, and no receipts were asked. The 
barge was not watched by Robson, and in the morning it was found 
sunk at the dock, where he had left it. The court says : 

"Neither the master nor any person on the steamer or in the employment 
of the Company had notice that he had talîen the Darge and loaded it with 
grain, or that he coutemplated doing so. If it be couceded the ccnirse of 
business between the two parties jiistified him in taldng possession of the 
barge and loading it without the direct permission of the master, yet it 
falls far short of showing that t!ie bargc>. when loaded, was considered in 
the custody of the steamer, wlthont notice to any of her otlicers. * * * 
The case of Bulkley v. Naumkoag Cotton Company is cited in <jpi)()sition to tlie 
views hère presented, but it is not applii iille. There the goods were delivered 
to a lighter in the control of the ship. llere the shijjijer tooU control of the 
barge and dld not deliver either barge or cargo to the steamer." 

The Schooner Freeman v. Buckingham, 18 How. 182, 15 E. Ed. 341 , 
is the next case r.ited. In that case one Holmes, who had a spécial 
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ownership in the schooner, had induced the master to sîgn the bills of 
lading, by fraud and imposition, for fleur which was net shipped ; the 
pretended flour being consigned to the libelants as factors of Holmes 
& Co. The main question in the case was whether or not the gênerai 
owner was estopped from proving that no property was shipped. It 
was held that he was not estopped, although the spécial owner, who was 
the perpetrator of the fraud, would be estopped in favor of the bona 
fide holder of the bill of lading. 

The next.case cited, Pollard v. Vinton, 105 U. S. 7, 26 L- Ed. 998, 
was also a case of fraud. A bill of lading in the usual form, signed 
by the gênerai agents of the steamboat, for 150 baies of cotton at Mem- 
phis, was delivered to D.ickinson & Co., who attached it to a sight draft 
on plaintiffs in New York, which draft was duly accepted and paid. 
No cotton was shipped on the steamboat, or delivered at its wharf or 
to its agents. The question in the case was as to the légal character 
and efïect of the bill of lading in référence to its negotiable quality, 
and upon the facts it was held that Cobb & Co. were the agents of the 
steamboat company, with power to solicit freight and to exécute bills 
of lading for freight shipped; that they had no authority to sell bills 
of lading, or to exécute those instruments and go out and sell them to 
purchasers; and that no man had a right to buy such a bill of lading 
of them who had not delivered them the goods to be shipped. 

The Scott V. The Ira Chaflfee (D. C.) 2 Fed. 401, is also relied on by 
appellants. That was a libel against.the Chaffee for breach of contract 
in the carriage of a boiler. The boiler was never put on board the tug-, 
nor delivered to her master as master, although he received it on behalf 
of the schooner Louisa, on which it was laden. The Louisa was caught 
in the ice and detained, and the libel was for damages for détention, 
which was dismissed. The learned counsel for appellants says this 
case "squarely décides the principle of law involved." So it does, but 
the principle of law involved in that case has no relation whatever to 
this. The citation in appellants' argument is taken from the rubric, 
and is : 

"Tlie owner of the cargo has no lien upon the vessel for the breach of 
the contract of afCreightment until the cargo, or some portion, has been 
laden on board, or delivered fo the master.'' 

The following extract from the opinion more fully states the view 
of the learned judge : 

"There Is an abundance of dicta to the effect that the obligation of the 
cargo to the ship and of the ship to the cargo does not arise until the cargo, 
or some portion of it, has been laden on board, or at least legally delivered 
to the vessel ; but no case directly in point has yet been decided by the 
court of last resort. Whatever be the rule with regard to contracts of 
atfreightment vrhich are purely executory, It must now be considered as set- 
tled that if a ship enters upon the performance of its worlv, or any step 
bas been taken towards such performance, the ship becomes piedged to the 
complète exécution of the contract, and may be proceeded against in rem 
for a nonperformauce." 

The case before us might well rest upon this statement of the law, 
for the receipt of the goods by the owners of the boat at the wharf 
where freight was ordinarily delivered, the issue of a bill of lading 
therefor, the loading of the goods upon the lighter, under the control 
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of the owners of the boat, and the moVing of the same towards the 
boat, were each and ail steps taken in the performance of a contract 
of affreightment. 

The Caroline Miller (D. C.) 53 Fed. 136, is also cited as a case "ex- 
actly in point." This was a libel to recover the value of 11 baies of cot- 
ton, an undelivered part of 200 baies, alleged to hâve been shipped on 
board the steamship Caroline Miller by Coles, Simpkins & Co. The 
Caroline Miller had previously been chartered by the claimant to Coles, 
Simpkins & Co., and was run by the latter as a part of the New York 
& Brunswick Steamship Line from Brunswick to New York. Judge 
Brown said in his opinion : 

"The évidence leaves no doubt that she dellvered to the Connecting steam- 
ship in New ïork ail the baies that were laden on board of her, and ail that 
were delivered to her master at Brunswiclt. It also showed that the master 
had nothiug to do with the loading of the steamer, or with the appointment 
of the stevedore. The bill of lading was not signed by the master, but by the 
agent of the New York & Brunswick Line, and it is not recited or stated 
that the cotton had been received on board. It was in part as follows: 
'Received on dock in apparent good order and condition by the New York 
& Brunswick Steamship Line, from Coles, Simpkins & Co., to be transported 
by the New York & Brunswick S. S. Line steamer called the Caroline Miller, 
now lying in the port of Brunswick, 200 baies of cotton, etc., to be conveyed 
in and upon said steamship, or in and upon any other steamship of the line.' " 

It appeared that there were other steamers of the line lying at the 
dock where the Miller lay, and that varions lots of cotton were from 
time to time brought down and placed upon the dock. Judge Brown 
held that this so-called bill of lading was not properly a bill of lading 
at ail, but only an executory contract to ship in futuro ; that the agent 
of the New York & Brunswick Steamship L,ine was not the agent of 
the shipowner, nor of the master, and that the delivery of the goods 
to that agent was therefore neither a delivery to the master nor a de- 
livery to the ship ; in fact, that the delivery of the cotton at the dock 
worked no change in its légal possession, because the cotton belonged 
to Coles, Simpkins & Co., who were themselves the charterers, and the 
agent who signed the so-called bill of lading was their own agent, and 
the cotton, until it was laden on board, remained as completely under 
the shippers' control as before. It further appeared in that case that 
the Caroline Miller had probably left the port before the so-called bill 
of lading was signed. 

The Vigilancia (D. C.) 58 Fed. 698, is another case cited in behalf 
of appellants. That was a libel in rem for the value of supplies fur- 
nished. It appears that the laws of New York prohibited the sale of 
oleomargarine. The libelants, doing business at Jersey City, N. J., 
undertook to supply oleomargarine for the steamers whicli lay at Rob- 
erts' Stores, Brooklyn, within the port of New York, their home port. 
They hired truckmen for the purpose of transporting the goods from 
New Jersey to Brooklyn. The sole question in the case was whether 
there was a maritime lien. There cotild be no maritime lien for sup- 
plies in the home port, and it was held that the place where the ships 
lay was the test of the place of supply, and that the supply was not com- 
plète until the delivery to the ships where they lay, and, as this was in 
their home port, no maritime lien was created thereby. 
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A number of other cases are cited in the argument for the appellant, 
ail of which hâve received our careful attention ; but it would be un- 
profitable to State the resuit of our analysis of them. They are déci- 
sions of the lower fédéral courts, and, while some of them contain gên- 
erai expressions which seem to support the contention of the appellant, 
those expressions must be taken in connection with the facts in which 
they are used, and in none of them are the facts analogous to those in 
the case now under considération. Even if they were, such dicta would 
not be binding upon us, and the case is controlled by the principles an- 
nounced by the Suprême Court in Bulkley v. Cotton Company, 24 How. 
386, 16 L. Ed. 599. 

The decree of the court below is affirmed. 

Affirmed. 
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(Circuit Court of Appeals, Third Circuit. May 19, 1909.) 

No. 29. 

RAtLEGADS (§ 348*)— INJUBT TO PEESON ON CeOSSING — CONTBIBTJTOET NEGLI- 
GENCE. 

Evidence held to establlsh contributory négligence of a plalntlff, who 
was struck and Injured py a fast train while driving over a dangerous 
Crossing on defendant's railroad, wbere there were a number of tracks, 
with which she was famlllar, where by her own testimony, after having 
stopped to look and llsten at the usual place, some 40 feet before reach- 
ing the first track, and waitlng for a frelght train on such traek to pass, 
which train, owing to a eurve in the track, obstructed the view of any 
train approacblng from the opposite direction,, she at once drove on the 
crosslng behind such train, without waitlng untll she could see whether 
the other tracks were clear, aud was struck while crossing the second 
track. 

[Ed. Note. — For other cases, see Kailroads, Cent. Dig. §§ 1144-1150; 
Dec. Dig. § 348.*] 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 
For opinion below, see 164 Fed. 303. See, also, 165 Fed. 350. 

James H. Torrey, for plaintifif in error. 
Paul J. Sherwood, for défendants in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BRADFORD, District Judge. John Flannelly and Mary Ellen 
Flannelly, his wife, the défendants in error, brought an action of tres- 
pass in the Circuit Court of the United States for the Middle Dis- 
trict of Pennsylvania, against the Delaware and Hudson Company, 
the plaintiff in error, hereinafter called the défendant, to recover 
damages for bodily injuries to Mrs. Flannelly, the loss to her husband 
of her services, and the injury and destruction of certain personal 
property through the négligence, as alleged, of the défendant. It is 
alleged in substance in the statement of claim, among other things, 

•For other cases eee same topic & § numbeb In Dec. & Am. Digs. 1907 to date, £ Rep'r ladexes 
t Eeliegrlng denled September i, 1909. 
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Ihat while the plaintiff, Mrs. Flannelly, was with due care attempt- 
ing to drive a horse and wagon across the railroad tracks of the de- 
fendant at a point where they cross at grade a public highway on 
-ivhich she had been travelHng, leading from Scranton to Pittston, 
Pennsylvania, the défendant 

"so negligently operated its freight trains upon sald tracks as to destroy 
the usual opportunlty at said crossing, to see or hear approaehlng trains 
and then did negligently and unlawfully nm her down by a rapidly propelled 
passenger train, commonly ealled the 'Flyer,' whieh train was behind tlme 
and was belng run at sald tlme at great and unreasonable speed, and negli- 
gently approached sald crossing wlthout due and timely warnlng of Its 
approach." 

The case was tried before a jury and a verdict was found as follows : 
"The jury do find in the above case In favor of the plaintiff, Mary Flannelly 
in the sum of $2,000, and in favor of John Flannelly in the sum of $500.00. 
Défendant company was négligent in failing to sound the blast of a whistle 
at the proper place and at the proper time at the crossing of the défendant 
where the plaintiff Mary Flannelly received her injuries." 

A motion for judgment non obstante veredicto was denied and 
judgment in favor of the plaintiffs was entered on the verdict. The 
assigments of error though six in number raise in substance only 
the two following questions: First, was there or not sufficient évi- 
dence of actionable négligence on the part of the défendant to justify 
the jury in finding its existence? And, secondly, if the défendant was 
guilty of such négligence, did or not contributory négligence on the 
part of the plaintiff so clearly appear that the court below was bound 
to render judgment for the défendant non obstante veredicto? The 
counsel for the défendant at the hearing virtually abandoned, and, 
we think^ properly, the contention that it had not been culpably nég- 
ligent, and treat as "the real and vital point in the case" the ques- 
tion of contributory négligence. There is évidence in the case to the 
effect that Mrs. Flannelly on the morning of July 30, 1907, was driv- 
ing a horse attached to a light lumber wagon, in which she and twc 
small boys were riding, on her way from her home in Pittston town- 
ship. Luzerne county, Pennsylvania, to the city of Pittston, about 
five miles distant; that to reach her destination she proceeded on a 
public highway which ran through the village of Dupont or Smith- 
ville; that in pursuing this route it was necessary to cross at grade 
the railway tracks of the défendant from east to west and, in ap- 
proaching those tracks, to cross at grade the double tracks of the 
Lehigh Valley Railroad "cut-off" distant from the defendant's tracks 
several hundred fcet; that the defendant's tracks were three in num- 
ber and at the crossing parallel to each other and running in a gen- 
erally northerly and southerly direction; that on the westerly side 
of the defendant's tracks and in close proximity to them there was a 
switch or branch track of the Lehigh Valley Railroad extending to 
a coal breaker about half a mile north of the crossing; that between 
the Lehigh Valley Railroad "cut-oiï" and the defendant's tracks and 
at the distance of between 20 and 50 feet from the latter there was a 
place where persons, driving such a conveyance as that occupied by 
Mrs. Flannelly, usually stopped to look and listen before undertaking 
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to cross the defendant's tracks; that Mrs. Flannelly after crossing 
the "cut-off" stoppée! at the uSual place, she then being from 40 to 50 
feet from the defendant's tracks, and looked and listened for approach- 
ing trains before undertaking to cross those tracks ; that when she 
reached that place she saw a long freight train of high box-cars 
coming round a curve in the track from the north on its way south- 
wardly towards Pittston; that it was moving slowly and she waited 
for it to pass ; that it passed over the crossing on the track of the 
défendant nearest to her; that while thus waiting two trains, one 
moving north and the other south, passed behind her on the tracks 
of the Lehigh Valley Railroad "cut-off," and still another train passed 
to the north over the crossing on the switch or branch track of the 
Lehigh Valley Railroad which vi^as the fourth track from her; that 
she did not see any train passing on the third or westerly track of 
the défendant ; that after the freight train on the first or nearest track 
had moved to the south and cleared the crossing some distance and 
she had looked and listened in vain for an approaching train or a 
danger sigçal, she drove to and upon the first track so far that the 
head and front feet of the horse were on the second track, and there 
again stopped and looked and listened without seeing or hearing any 
approaching train; that she then drove on until the horse was over 
the middle of the second track when she first saw the train, the 
locomotive of which struck the wagon; that at this juncture the horse 
reared and pranced and delayed her several seconds notwithstanding 
her application of the whip to him several times ; and that she drove 
across the second track but not far enough to clear the locomotive 
which struck the hind wheel of the wagon throwing its occupants out. 
Whether Mrs. Flannelly vi^as delayed on the second track by un- 
manageable behavior on the part of the horse she was driving was a 
question for the jury. It is to be assumed that the jury believed she 
was. Had it not been for that delay the accident undoubtedly would 
not hâve happened. But this circumstance does not necessarily néga- 
tive the existence of contributory négligence on her part operating as 
a proximate cause of the accident; She had, it is true, a right in 
the pursuit of her lawful journey to Pittston to use the public high- 
way notwithstanding the fact that in so doing she would cross the 
defendant's tracks. It was expected and intended that the public using 
that highway should pass over the crossing. Otherwise the crossing 
would not hâve been plàced there. But she was bound under ex- 
isting conditions to exercise due care and circumspection in attempt- 
ing to pass over the defendant's second track. There is uncontra- 
dicted testimony to the eiïect that while Mrs. Flannelly was accustom- 
ed to driving horses, the horse driven by her at the time of the ac- 
cident was "kinder skittish sometimes." If, however, she in ail re- 
spects observed reasonable care and caution in attempting to cross 
the tracks, we should not be prepared to hold that unmanageable be- 
havior on the part of the horse, whether attributable to a restive or 
excitable nature or to the noise of passing trains, should be imputed 
to her as a fault. But from a careful examination of the évidence 
before us it is clear beyond ail reasonable doubt that Mrs. Flannelly 
did not observe such care and circumspection as the law required 
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of her, and that there was nothing before the jury to justify a ver- 
dict importing that she had exercised such care and circumspection. 
The uncontradicted évidence shows that the Dupont or Smithville 
crossing was considered and was a dangerous one to any person 
negligently passing over it ; that Mrs. Flannelly lived in the neigh- 
borhood and was f amiliar with the crossing ; that at the "usual stop- 
ping place" a person at a distance of 40 feet from the first or easterly 
track of the défendant could, unless his view was obstructed by a 
passing train or other object, see a train approaching from the south 
at the distance of g,300 feet; that about 700 or 800 feet to the south of 
the crossing the defendant's tracks curved to the west passing under 
the viaduct of a traction company situated about 1,950 feet below the 
crossing; and that owing to such curvature trains on any of the de- 
fendant's tracks below the crossing and above the curve would be cal- 
culated to conceal an approaching train whether below or above the 
viaduct. There is testimony to the effect that the train which struck 
the wagon was a fast passenger express known as the "Flyer" ; that 
it was behind time ; and that it was moving at a high rate of speed 
as it came northwardly round the curve to the south of the crossing 
and while approaching the point of collision. Mrs. Flannelly's own 
statements condemn her as négligent. Her testimony relative to the 
freight train of box-cars is in part as follows: 

"Q. You say while you were stopped there before you went on the track, 
that a train passed on the D. & H, on the nearest track to you? A. Tes, sir. 
Q. You are very sure about that? A. I know the train passed on that track. 
Q. It was going towards Plttston? A. Yes, sir. Q. That is, golng southerly? 
A. Yes, It was golng towards Plttston. * * * Q. How far had the train 
that was on the track nearest to you gone over the crossing, before you start- 
ed to go over? A. Towards the shanty. Q. What did you say? A. Towards 
the shanty — the flag shanty, some kind of a shanty was there — there was 
a little shanty there. Q. Would you say it was a hùndved feet? A. I could 
not say that, It might hâve been more than a huiidred feet; I couldn't say 
that for certain. Q. Would you say it was as much as two hundred feet? 
A. I might if I was there and took an interest ; I haven't been there and took 
an Interest of it since. Q. You started to go across that track? A. Yes, sir. 
Q. Thls train whlch was golng down on the track nearest to you eut ofC your 
View way down the road, did it not? A. Yes, sir, eut off my view untU I 
got on the second track — when the horse was on, and the englue pushlng rlght 
towards me from up the valley — I couldn't make escape." 

Hère, then, was a woman of maturity, of sound mind, familiar with 
the crossing, knowing that from the usual stopping place she could 
see, in the absence of any obstruction, a train approaching from the 
south as far away as the viaduct or even further, who waited until 
the train of box-cars shut ofï her view to the south, and did not wait, 
notwithstanding the manifest danger of such an omission, until the 
defendant's tracks were sufficiently clear to enable her to cross them 
in safety. It is hard to conceive of a more négligent or reckless dis- 
regard of one's safety than was displayed by her in attempting to 
cross the defendant's tracks at the particular time she did and un- 
der the then existing conditions. Further, on her own showing, un- 
contradicted in the case, she failed to observe due care not only in 
undertaking to cross the tracks before she had an unobstructed view 
of them to the south, but in starting as she did from her first stop 
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on the tracks when she was behind the rear end of the receding train 
of box-cars. She testified as follows: 

"Q. How far eould you see down the second track, wlien you stopped the 
second time with your horse's feet abolit the first track? A. To the nearest 
of my judgment, I should thiuk about tbree hundred feet." 

With this limited scope of vision it was perilous to the last degree 
to attempt to cross the second traclc as she did. She states tliat at 
the point of her second stop where she had only this limited view of 
the track to the south she "looked and listened up and down the 
track" before starting. That this was an utterly inadéquate précau- 
tion is palpable in view of the fact that a train coming up the sec- 
ond track at the rate of 50 or 60 miles an hour would cover from 
73 to 88 feet each second. But we do not attach so much importance 
to what Mrs. Flannelly did after reaching the first track as to what 
she did before. The horse she was driving may hâve become excited 
by the noise of passing trains and unmanageable, and she may hâve 
lost her présence of mind and resorted to mistaken tactics. The fatal 
error she committed was in leaving the "usual place" and getting on 
the tracks before she had an unobstructed view. Her uncontradicted 
statements disclose contributory négligence on her part. There was 
nothing in the case to warrant a verdict based upon an absence of ail 
contributory négligence, and as there was nothing to warrant such 
a verdict the motion for judgment non obstante veredicto should hâve 
been granted. 

The judgment below must be reversed, with costs, and it is so or- 
dered. 
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Before GRAY aad BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BRADFORD, District Judge. This is a pétition for the review of 
an order of the District Court of the United States for. the Eastern 
District of Pennsylvania, made November 12, 1908, granting a spécial 
référence with power to the référée "to take testimony, summon and 
require the attendance of witnesses, and deniand the production of such 
books, papers, documents and other articles as may be required in the 
investigation of the matters pertaining to the business and conduct 
of the alleged bankrupt aforesaid, and ail other persons with whom 
he may hâve transacted business, or in connection with whom he may 
hâve committed unlawful acts." The respondents in the pétition for 
review fiied a pétition in involuntary bankruptcy against Fritz Sku- 
binsky November 3, 1908, alleging, among other things, that he was 
insolvent; that he had transferred, concealed and removed, and per- 
mitted to be concealed and removed a large portion of his personal 
property with intent to hinder, delay and defraud his creditors; and- 
that while insolvent he had transferred a sum of money to certain of 
his creditors, named in the pétition, with the intent to prefer them 
over his other creditors. On the filing of the pétition in bankruptcy 
it was ordered that Skubinsky should appear in the court belov,' No- 
vember 18, 1908, and show cause why the prayer of the pétition shonld 
not be granted, and further that a copy of the pétition together v.ith a 
subpœna should be served on him. A subpœna, returnable November 
18, 1908, together with a copy of the pétition, was duly served Novem- 
ber 6, 1908. W. Bodek was on the day of filing the pétition appointed 
receiver of the assets and efïects of Skubinsky and authorized and 
directed to cause an inventory and appraisement of such assets and 
effects as may come into his possession to be made and to apply to the 
court "for leave to take such action as to the administration of the 
estate as may seem meet and proper," and it was ordered that the 
alleged bankrupt should "forthwith turn over and deliver to the said 
receiver ail books, papers, deeds and documents bearing upon or re- 
lating to his business and affairs." The receiver presented November 
12, 1908, a pétition on which the order complained of was granted, 
setting forth: 

"That he is the receiver in tlie above eiititled case, and has duly quiililieil. 
That your jietitloiier is informed, belleves and expects to be uble to provo that 
wlthiu the last week preceding the fllinK of the pétition in bankrtiptcy in ibis 
matter, the alleged bankrupt above named and nunierous other persons acting 
In collusion witli him, were guilty of removing and concealing projK'rty and 
assets of the said alleged bankrupt. That it is esseutial for tbe interests of 
this estate that an investigation be eonunencod inuuediately for tlie pnrpose of 
discovering what disposition has heen made of the assets wlilch were in the 
I)ossession of the alleged bankrupt Immediately before the filing of the pétition 
in bankruptcy, and of attempting to regain for the interest of this estate as- 
sets which hâve been unlawfully and fraudulently concealed and removed. 
l'etitioner represents that the delay in<'ident to an ad,1udication and tbe call- 
iug of a meeting of creditors before a référée upon the usual notice would reu- 
der practically impossible the proper investigation of the frandulent acts 
wbich hâve been connnitted lu and about the varions attempts which hâve 
lieen made to remove and conceal the assets which lawfully belong to this 
«State." 
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It appears from the record that the order complaîned of was grant- 
ed before Skubinsky made answer to the pétition in involuntary bank- 
ruptcy, or in any manner raised an issue, either of law or of fact, 
with respect to its averments, and six days before the time fixed for 
the showing of cause why the prayer of that pétition should not be 
granted, and thirteen days before Skubinsky was adjudicated a bank- 
rupt. There are three assignments of error, each of them challeng- 
ing the legality of the order of spécial référence. The last reads as 
f ollows : 

"That the learned jiidge of the District Court erred In granting the spécial 
référence before the adjudication of the alleged bankrupt and before his es- 
tate was in process of administration." 

Section 21a of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
553 [U. S. Comp. St. 1901, p. 34301), as amended February 5, 1903 
(Act Feb. 5, 1903, c. 487, § 7, 33 Stat. 798 [U. S. Comp. St. Supp. 
1907, p. 1038]), provides, among other things, as follows: 

"A court of banlcruptcy may, upon application of any ofQcer, banlirupt, or 
créditer, by order require any designated person, includlng the banlcrupt and 
his wife, to appear in court or before a référée or the judge of any state court, 
to be examined concerning the acts, eondnct or property of the bankrupt whose 
estate is In process of administration under this act." 

The authority conferred by this section to grant a référence for 
the purpose of throwing Hght on "the acts, conduct or property of 
the bankrupt" is Hmited to the case of one "whose estate is in process 
of administration under this act." While by virtue of section 1 of 
the act the term "bankrupt" may inchtde a person àgainst whom an 
involuntary pétition bas been filed as well as one who bas been ad- 
judged a bankrupt, section 21 contains the signifîcant and unanibigu- 
ous words "bankrupt whose estate is in process of administration 
under this act." We do not think that the appointment and qualifica- 
tion of the receiver and his exercise of officiai functions before the 
adjudication of Skubinsky as a bankrupt and, indeed, before the re- 
turn of the rule to show cause or the présentation of any issue of 
law or fact in the case, can be tortured into process of administra- 
tion of his estate under the act. It did not appear when the order 
of spécial référence was made that he ever would be adjudged a 
bankrupt. The appointment of receivers in bankruptcy can be justi- 
fied only where it shall be found "absolutely necessary, for the prés- 
ervation of estâtes, to take charge of the property of bankrupts aft- 
er the filing of the pétition and until it is dismissed or the trustée 
is qualified." Such a receivership certainly up to the time of an ad- 
judication is purely a precautionary measure. Until after an adjudica- 
tion the function of a receivership is not administrative of the estate 
in bankruptcy, but solely preservative. And this is equally true wheth- 
er receivers in bankruptcy are or are not authorized by the court to 
conduct the business of alleged bankrupts for Hmited periods. While 
such authority can be conferred upon receivers only "if necessary in 
the best interests of the estâtes," the granting of such authority and 
action thereunder prior to an adjudication of bankruptcy can in no 
legitimate sensé be deemed process of administration of the estate un- 
der the act. 
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It doubtless is true that a receiver may be authorîzed by the court, 
even before an adjudication, to collect and secure possession of nion- 
eys and other property belonging to the alleged bankrupt; but such 
action on the part of the receiver before an adjudication does not 
constitute or involve "process of administration under this act." It 
is simply gaining control of the estate which is to be subjected to the 
process of administration if an adjudication of bankruptcy shall be 
made. If the appointment of a receiver before adjudication per se 
constitutes process of administration and no adjudication be made 
the remarkable resuit is presented of a process of administration, 
and consequently a partial administration, in bankruptcy, of the estate 
of the alleged bankrupt where absolutely no bénéficiai object or pur- 
pose of the bankruptcy act can by any possibility be effected. The 
spécial référence before adjudication to inquire into "matters per- 
taining to the business and conduct of the alleged bankrupt," was 
prématuré, inquisitorial and not to be tolerated. Common fairness 
requires that the alleged bankrupt before being subjected to such a 
proceeding and before any order can properly be made in that behalf, 
should hâve the opportunity to make défense to the pétition seeking his 
adjudication as a bankrupt. We are not aware of any provision in the 
bankruptcy act when fairly construed which justifies the order of 
spécial référence now before us. 

The order must, therefore, be reversed, with costs, and it is so 
ordered. 

BUFFINGTON, Circuit Judge (dissenting). I dissent from the 
construction placed by the majority opinion on section 31, cl. "a," 
of the bankrupt act, which provides : 

"A court of bankruptcy may, upon application of any officer, bankrupt, or 
créditer, by order require any designated person, Includlng the banlcrupt and 
lils wife, to appear In court or before a référée of the judge of any state court, 
to be examined concerning the acts, conduct, or property of a bankrupt whose 
estate is in process of administration under this act." 

By that construction a court of bankruptcy is powerless, until ad- 
judication of an alleged bankrupt, to examine him thereunder. As 
this construction is based on the ground that until that time there is 
no "bankrupt whose estate is in process of administration," it follows 
that no other person can be examined until after adjudication, for 
such inquiry being limited to "the acts, conduct or property of a bank- 
rupt whose estate is in process of administration," and prior to ad- 
judication there being no such person, it follows that no witness can 
be called under this section until after adjudication. Now, as 30 days 
must elapse, whether the bankruptcy is contested or conceded, before 
adjudication, during this time the court is powerless to act under this 
section. Of this period Judge Hough, of the Southern District of 
New York, has, in Re Fleischer, 18 Am. Bankr. Rep. 197, 151 Fed. 
81, well said : 

"The desirability and Importance of promptly conductlng an Investigation 
into the affairs of any person petitioned Into the bankruptcy court has been 
too often shown to be open to doubt. To walt until adjudication to aseertaln 
from the bankrupt's own llps the situs of his property and his own explaua- 
tlons of the situation in which the credltors find themselves is in many cases 
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giving to those guilty of fraud the necessary time to permit tlie fiaud to bc 
consumniated aud the fruits thereof secured. In my opinion it Is not too 
much to say that a sklllful and vlgorous use of early exainluatlons of Involun- 
tary bankrupts Is tlie one thlng which enables creditors to prevent this statute 
being easily turned into a shield for disliouesty aud a poteut aid to fraud." 

And in the case now before us siich construction made a court pow- 
erless to act, although the facts are as stated by the untraversed péti- 
tion of the court's receiver that — 

"the alleged banl^rupt" was "guilty of reuioving property and assets, * « * 
that it is essential for the iuterests of this estate that an investigation be com- 
menced Imniediately for the purpose of dlscoverlng what disposition lias lieeu 
made of the assets which were in the ]iossession of the alleged bankrui)t Im- 
mediately before the flling of the pétition in bankru])tcy," aud "that the delay 
incident to au adjudication * * * would reuder practieally impossible the 
proper investigation of the fraudulent acts which hâve been committed." 

The bankrupt law has two objects : One to collect ail the bankrupt's 
property and marshal it; the other to discharge him from ail liabil- 
ities when he has surrendered ail his property. To enable the court 
to accomplish this, the act makes diiïerent provisions. Thus it is made 
the duty of the bankrupt by section 7, cl. 1, "to attend the first meet- 
ing of his creditors, if directed by the court or a judge thereof to do 
so," and by clause 9, "when présent at the first meeting of creditors 
and at such other times as the court shall order, submit to an ex- 
amination concerning the conduct of his business, the cause of his 
bankruptcy, his dealings with his creditors and other persons, the 
amount, kind and whereabouts of his property, and in addition, ail 
matters which may aflfect the administration of his estate." Now it 
is clear that, while this section makes it the duty of the bankrupt to 
be examined at the first meeting of creditors and also "at such other 
times as the court shall order," it makes no provision when those other 
times are; but as the creditors' meeting can be adjourned and the 
bankrupt examined at such adjourned creditors' meeting^Collier on 
Bankruptcy (4th Ed.) p. 234 — it is évident we must look elsewhere 
in the act for provisions for examinations "at such other times as the 
court shall order." And since provision was thus made for examina- 
tions first and subséquent before the référée, it would seem the act 
would naturally make the other examinations in advance of adjudica- 
tion. Such we find to be the case. Thus by section 9, cl. "a," the 
court is authorized, "at any time after the filing of a pétition by or 
against a person," on proof that "such bankrupt is about to leave 
the district * * * ^q avoid examination," to cause his arrest and 
to imprison him or commit him to bail "for his appearance for ex- 
amination, from time to time, not exceeding in ail ten days." 

Now two things are to be hère noted: First, that the person 
against whom a pétition is filed is herein described as a bankrupt; 
and, secondly, that if such bankrupt is arrested within 10 days 
after the pétition is filed against him, the examination ordered must 
necessarily take place before adjudication, since no adjudication 
can be made short of 20 days. So, also, section 3, cl. "d," com- 
pels a person against whom a pétition is filed and who dénies in- 
solvency to appear in advance of adjudication and "submit to an 
examination and give testirtiony as to ail matters tending to establish 
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solvency or insolvency." And section 2, cl. 3, authorizes the appoint- 
ment of receivers, a power exercised without question in advance of 
adjudication, and authorizes them "to take charge of the bankrupt's 
property after the fihng of the pétition," thus recognizing both the 
court's administrative duty in advance of adjudication and the use 
of the Word bankrupt to describe the debtor. Moreover, as by sec- 
tion 2, cl. 7, the court is authorized to cause the estâtes of bank- 
rupts to be collected, reduced to money, and distributed, and by 
clause 15 "to make such orders, issue such process and enter such 
judgments, in addition to those specifically provided for as may be 
necessary for the enforcement of this act," it would seem, if to col- 
lect the property of the bankrupt it became necessary to obtain from 
hini information that would aid in its collection, that apart from any 
section specifically authorizing thereto this gênerai power in clause 
15 would warrant the court in taking effective summary proceedings. 
Indeed, the plain, direct, and simple agencies of the bankrupt court 
in its administrative capacity is recognized in Mueller v. Nugent, 184 
U. S. 14, 22 Sup. Ct. 274, 46 L. Ed. 405, where the court say. 

"lu otlier words, the qupstiou reduces itself to tliis: H:is the haukrupt court 
the power to coiupel the h.-uikrupt, or his agent, to deliver up iiiouey or other 
sissets of the bankrupt, in liis possession or that of sonie one for him, ou péti- 
tion and rule to show cause? Does a mère refusai by the haukrupt or hls 
agent so to deliver up oblige the trustée to resort to a plenary suit In the Cir- 
cuit Court or a state court, as the case nuiy be? If it be so, the grant of 
jurisdiction to cause the estâtes of baukrui)ts to be collected, and to détermine 
controversies relatlng thereto, would be seriously impaired, and, In niany re- 
spects, rendered praetically ineHScient. ïhe bankruptcy court would be help- 
less indeed if the bare refusai to turn over could conclusively operate to drive 
the trustée to an action to recover as for an indebtedness, or a conversion, or 
to proceedings In chancery, at the rlsk of the accompaniinents of delay, com- 
plication, and exi)ense, Intended to be avolded. by the slmpler methods of the 
bankrupt law." 

And there is no reason for withholding, and every reason for exer- 
cising, the power of the court to act by thèse "simpler methods of the 
bankrupt law" during thèse 20 days. True, the alleged bankrupt 
may not be adjudicated; true, his property, of which the court had 
taken constructive possession by the filing of the pétition and actually 
by the appointment of its receiver, might subsequently be abandoned 
to him; but from the moment the pétition was filed the jurisdiction 
of the court attached, and because jurisdiction had attached the admin- 
istration of the trust and estate had begun. As was said in Mueller 
V. Nugent, supra : 

"It is as true of the ])resent law as of that of 1867 that the flling of the 
pétition is a caveat to ail the world, and in effect an attachnient and in- 
jiuiction." 

But, while ail the provisions cited enable a court of bankruptcy to 
call before it the bankrupt for examination, section 21, cl. "a," pro- 
vided for calling before it other designated persons, "including the 
bankrupt." Its purpose, so far as the bankrupt is concerned, is well 
stated in the referee's opinion in Re Cobb, 7 Am. Bankr. Rep. 104, 
which was adopted by Judge Lowell : 

"It is to be noted in the flrst place that the examination of a witness sum- 
moned under section 21a, upon the application of the trustée, is an entirely 
172 F.— 22 
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distinct aud independent proceeding from the ordinary banlcnipt's examlna- 
tion lield at the flrst meeting of creditors or at some adjourninent thereot. 
* * * Tlie examination of a witness by tlie trustée under section 21a is 
taken solely for liis information, to enalile tiim to act inteiligently in tlie preni- 
ises and to taiie sucli steps as may be necessary for tlie protection and prés- 
ervation of the estate." 

That the examination of the bankrupt ordered under section 81a 
is différent from the examination before the référée at creditors' meet- 
ings is also the view of the text-writers. Collier on Bankruptcy (4th 
Ed.) p. 234, says: 

"It should be noted, however, that while this subsection ,(21a) malces tlie 
banljrupt a compulsory witness as to his own 'acts, conduct or property,' by 
section 7 (9) he mnst also be ready to testify concerning the same things at 
the fîrst meeting of creditors. * * • In effect, the only différence, as far as 
thebanlîrnpt goes, is one of practlce. Where flrst meetings are liept alive by 
continuances, as is ciistomary, his examination ean be had or resumed so 
long as the meeting lasts. If the meeting had been adjoumed, an examina- 
tion eau, UDder section 7 (0), stlU be had at such times as the court shall or- 
der, or it can be required under the section now discussed. Clearly, there- 
fore, the main purpose of section 21a is to authorize and regulate the examina- 
tion of third parties, rather than that of the bankrupt. * * • without the 
power to so examine, the remedy of the statute against préférences and 
frauduleut transfers would often be unavailing." 

So, also, in I^oveland's Bankruptcy (2d Ed.) p. 615, it is said: 

"The language of thèse provisions is very gênerai. They give the référée 
power to summon any person who could give évidence In a court of law. 
They authorize the examination pf them upon ail matters which are likely to 
arise lu respect to the bankrupt or his property. The only limitation as to 
tlme within which this power may be exercised is that the estate shall be In 
process of administration in bankruptcy. The judge ,or référée may therefore 
summon a witness at any tlme after the commencement of proceedings until 
the estate is closed by order of court. The référée, of course, can only sum- 
mon witnesses while the case is pending before hlm upon référence." 

The construction thtis placed on this section makes a complète 
System of the bankrupt law, enables courts to thwart fraud and fulfill 
the purpose of the law, gives effect to this clause, and gives to its 
words the same meaning as in other parts of the act. The act clear- 
ly makes no provision that the court's jurisdiction shall be divided in- 
to two periods, viz., a nonadministrative period prior to adjudication, 
and an administrative one after adjudication. On the contrary, the 
whole ténor of the act is to regard the time from the filing of the pé- 
tition to the close of the proceeding as an administrative whole. Thus 
section 1, cl. 4, provides that the word "bankrupt" shall "include (a 
person against whom an involuntary pétition * * * has been 
filed, or who has filed a voluntary pétition, or who has been adjudged 
a bankrupt"; clause 10, that the word "bankruptcy" "with référence 
to tirne, shall mean the date when the pétition was filed." Moreover, 
the exarnination of the bankrupt in advance of adjudication is no new 
departure in bankruptcy administration. Act Aug. 19, 1841, c. 9, § 
4, 5 Stat. 443, provided: 

"And such bankrupt shall at ail tlmes be subject to examination, * ♦ • 
and his acts and doings and his property and rights of property, which. In 
the judgment of such courts, are necessary and proper for the purposes of 
justice." 
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And in Ex parte Lee, Fed. Cas. No. 8,178 (a voluntary case), it 
was held by Judge Betts that both voluntary and involuntary bank- 
rupts could be examined in advance of adjudication. Hè tliere says : 

"It Js said that Congress intended only that he should be subject to an ex- 
amlnation after beii)g declared a bankrupt. But in referriug to another sec- 
tion of the act it wlU be found that he takes the name of bankrupt before he 
is pronounced se by the court. On flllng their pétitions they are deemed bank- 
rupts, and that is the descriptio personse." 

Under Act Marcli 2, 1867, c. 176, 14 Stat. 517, the examination was 
not deferred until after adjudication, but the court was authorized 
to "at ail times require the examination of the bankrupt." And so, 
also, the word "administration" in the clause before us is in our judg- 
ment used in a broad sensé as descriptive of the whole bankruptcy 
proceeding, rather than in the narrower, technical sensé of that part 
of the administrative work which begins after adjudication. In other 
words, the administration which proceeds from adjudication is sim- 
ply the continuation of that which preceded adjudication. This is 
most clearly implied in section 23, cl. "a," which provides : 

"After a person has been adjudged a bankrupt, the judge may cause the 
trustée to proceed with the administration of the estate or may refer It." 

Proceeding with an administration implies that administration has. 
already begun. Moreover, since by section 64, cl. "b," the first item 
paid out of a bankrupt's estate is "the actual and necessary cost of 
preserving the estate subséquent to filing the pétition," it is hard tO' 
say that the court, which was preserving and keeping intact the prop- 
erty prior to the appointment of a trustée, was not administering. 
The word "administer" means literally to minister to, to serve, and 
surely preliminary préservation, getting trace of assets, preventing 
concealed goods from being spirited away, in other words, preventing 
the scattering and dissipating of property, so that there may be an 
estate to sell and distribute, is the very gist of administration. To 
say that administration, the duty of the court to administer by con- 
servation, does not begin until after ad ..dication, is to lose sight 
of the most effective scope of the court's jurisdiction. With adjudica- 
tion and the sélection by the creditors of a trustée the creditors assume 
charge. But before adjudication, and when creditors hâve no repré- 
sentative, the court is their représentative, and is either by its own 
process or its own receiver administering for their benefit. We may 
rightfully use, of the administration of a bankrupt court, mutatis mu- 
tandis, the language of the Suprême Court of Alabama, in Martin 
v. Ellerbe's Adm'r, 70 Ala. 326, and say : 

"The term 'administration' includes more than the collection of assets and 
the payment of debts and legacies and distribution to the next of kin, and in- 
volves anything that may be done rightfully in the préservation of the as- 
sets of the estate and which may be done legally by tlae administrator in his 
dealings \(^ith creditors, distributees, or legatees, or which may be done by 
tliém In seeurlng their rlghts." 

Holding, then, that an estate in bankruptcy is aptly described as 
"in process of administration under this act" from the time the clerk 
files a pétition in bankruptcy, which is "a caveat to ail the world and- 
in effect an attachment and injunction," I am of opinion the order 
of référence in this case was within the statutory powers of the court. 
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SKUBINSKY et al. v. BODEK. 

(Circuit Court of Appeals, Thlrd Circuit May 24, 1909.) 

No. 16. 

BANKRUPTCT (§ 114*)— AUTIIOEITT OF REOBIVER— REFUSAI, OT BANKEUPT TO 
SURBENDEE PEOPEBTy TO AGENT— CONTEMl^. 

It Is at least doubtful wliether a receiver appointed for the property oi; 
an alleged bankrupt on the flling of an involuntary pétition against hlm. 
In the absence of an express provision to that effect, can delegate to an- 
other hls anthority originally to take possession of the property ; and in 
any event the alleged bankrupt or menabcrs of his family eannot be held 
In contempt of court for a refusai to surrender property or books and 
papers to one elalming to represent tlie recelver, but who produces no 
written évidence of his authority. 

[Ed. Note. — For other cases, see Banbruptey, Cent. Dig. § IGG ; Dec. Dig. 
i 114.*] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Appeal from order adjudging petitioners in contempt. 

Clinton O. Mayer, for appellants. 

Alfred Aarons and Henry N. Wessel, for appellee. 

Before CRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BRADFORD, District Judge. This proceeding, although termed 
a pétition for review, is in substance an appeal from an order of the 
District Court of the United States for the Eastern District of Penn- 
sylvania, adjudging Fritz Skubinsky, an alleged bankrupt, and his 
wife, Fanny Skubinsky, in contempt, and imposing fines on them. 
For it not only appears that the petitioners prayed for and were al- 
lowed an appeal from the order in question, but the case as it is pre- 
sented to us présents matter of fact as well as of law. A pétition in 
involuntary bankruptcy was fiied by Wolf Bodek and others against 
Fritz Skubinsky November 3, 1908, and on the same day Bodek was 
appointed receiver of the estate of the alleged bankrupt. The order 
of appointment authorized and directed the receiver to cause an in- 
ventory and appraisement of such assets and effects as should corne 
into his possession to be made and directed the alleged bankrupt forth- 
with to turn over and deliver to the receiver ail books, papers, deeds 
and documents bearing upon or relating to his business and affaira. 
After duly qualifying for the discharge of his duties as receiver Bodek 
presented November 6, 1908, a pétition to the court below in which, 
among other things, it was in substance alleged that the petitioner in 
accordance with the directions contained in the order appointing him 
went to the former place of business of the alleged bankrupt at No. 
703 South Street, Philadelphia, for the purpose of performing his 
duty; that the alleged bankrupt and his wife and one Dubin, tpgether 
with the chiidren of the alleged bankrupt and his wife, interfered 
with the receiver "in the performance of his duties, concealing prop- 

•For eth«r cases see same toplc & § numbeb iu Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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crty from him, interfering with his search for goods in the premises 
703 South Street, hindering him in his attempt to secure the papers 
which were at said premises," and further, that the receiver's "repré- 
sentatives and deputies were assaulted by the persons above mention- 
ed" ; that "large quantities of the papers bearing upon the business 
of the alleged bankrupt were unlawfully destroyed by the parties above 
mentioned" ; and that "when your petitioner undertook to take pos- 
session of large quantities of goods which had been hidden in the 
dwelling portions of the premises aforesaid, the said alleged bank- 
rupt, his wife and the said Dubin, attempted to prevent him from 
taking possession of said goods, and again assaulted his représenta- 
tives and creatcd great disturbance." The pétition concluded with a 
prayer for an attachment returnable forthwith against the alleged 
bankrupt, his wife and Dubin for contempt. On the same day, No- 
vcmber 6, 1908, the alleged bankrupt and his wife, not having been 
served with process, voluntarily appeared, and évidence having been 
adduced and heard they were adjudged guilty of contempt, and it was 
ordered that Skubinsky pay a fine of $100 and "ail costs of the pro- 
ceedings on attachment, including stenographer's fées and charges," 
and his wife a fine of $150. 

It appears from the record, and is not denied, that the receiver was 
not personally présent at the time and place of the commission of the 
alleged contempt. He had requested his partner in business, Joseph 
J. Rabinovitch. to act for him on the occasion by way of discharging 
his duties as receiver. Rabinovitch did nof obtain from the receiver 
any written instrument authorizing or purporting to authorize him 
to act in the place and stead of the receiver ; but he took with him 
and exhibited and explained to the alleged bankrupt and his wife on 
the premises a certified copy of the appointment of the receiver which 
he had procurée! from the clerk's office. The order of appointment of 
the receiver in the présent instance did not in terms authorize him to 
constitute agents for the purpose of originally acquiring possession 
of the property and assets of the alleged bankrupt in the absence of 
their principal, and it is at least doubtful whether there was any au- 
thority on the part of Rabinovitch acting as the alleged agent or repré- 
sentative of the receiver to assert and en force the authority conferred 
upon the latter under his appointment. Authority to appoint and act 
through agents or custodians for the préservation and management 
of the property of a bankrupt after the receiver has once taken pos- 
session seems quite distinguishable from authority to create an agency 
for the original taking of possession. Authority of the former kind 
in many instances, without express provision, may be implied from 
the fact of the constitution of the receivership. But we are not pre- 
pared, nor is it necessary, to hold that a receiver can in the absence 
of a provision to that efïect, delegate to another his authority original- 
ly to acquire possession. Other considérations are décisive. 

Contempt proceedings in such a case as the présent are quasi crim- 
inal in theîr nature and it should be made clearly to appear that the 
persons charged knowingly and wilfully disregarded or set at défiance 
the order of the court. The order of appointment did not direct that 
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any portion of the estate of the alleged bankrupt should be turned 
over to Rabinovitch or to any alleged agent of the receiver. It pro- 
vided that the alleged bankrupt should "forthwith turn over and de- 
liver to the said receiver ail books, papers, deeds and documents bear- 
ing upon or relating to his business and aiïairs." If it be assumed that 
the receiver had power to appoint and did appoint Rabinovitch to act 
for him on the occasion in question, Rabinovitch made no sufiicient 
disclosure to the alleged bankrupt or his wife of the existence of such 
authority. He did not show them any instrument in writing pur- 
porting to confer it, and they were under no obligation to accept as 
true his mère oral assertion, or that of the witness Sternberger, that 
Rabinovitch had been authorized by the receiver. Indeed, the fact 
that a certified copy of the order appointing the receiver was ex- 
hibited and explained to them, justified them in refusing to turn over 
any portion of the estate of the alleged bankrupt to any other person 
than the receiver named in such order, in the absence of évidence sat- 
isfactory to them that such other person had authority to enter into 
possession in behalf of the receiver. It appears from the évidence that 
some bills or other papers presumably relating to the business and af- 
fairs of the alleged bankrupt were torn or destroyed at the time Rabi- 
novitch undertook to enter into possession. If those bills or papers, 
after the certified order of appointment had been exhibited and ex- 
plained, had been wilfully torn up by the alleged bankrupt and his 
wife, or either of them, for the purpose of destroying ail évidence 
of their contents, the case would hâve presented a materially différent 
aspect. This aspect, however, we are not called on to discuss or con- 
sider; for, notwithstanding some loose testimony given by Rabino- 
vitch, we are, from the évidence, inclined to believe that whatever 
papers were torn or mutilated by the appellants or either of them were 
so torn or mutilated in a struggle with Rabinovitch, not for their de- 
struction, but for their possession, to which they were entitled in the 
absence of a sufficient disclosure to them of authority on the part 
of Rabinovitch to demand and remove the same. The évidence falls 
short of the clear proof required to establish a wilful défiance by the 
alleged bankrupt and his wife, or either of them, of the authority 
of the court below. 

The order appealed from, therefore, must be reversed, with costs^ 
and it is so ordered. 



BARDCH V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 25, 1909.) 

No. 245 (4,419). 

CUSTOMS DUTIES (§ 32*) OlASSIPICATION — "BiNDINQS" — Featheestitch 

Bhaids. 

Bralds used as bindings are specially provided for as "blndings" lu 
Tariff Act July 24, 1897, c. 11, § 1, Scliedule I, par. 320, 30 Stat. 179 (U. 
S. Comp. St. 1901, p. 1661), and, tliough commercially known as "featlier- 
stifch bralds," are tlierefore removed from the provision for "bralds 

•For other cases sea same topic & S numeeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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♦ * » not elsewhere specially provlded for," In Schedule J, par. 339, 
30 Stat. 181 (U. S. Comp. St. 1901, p. 1662). 

LBd. Note.— For other cases, see Customs Duties, Dec. Dig. % 32.*] 

Appeal from the Circuit Court of the United States for the South- 
<rn District of New York. 

For opinion below, see 159 Fed. 294. 

This is an appeal taken by an importer from a décision of the Circuit Court, 
Southern District of New York (159 Fed. 294), afflrming a décision of the 
Board of General Appraisers, which afflrmed a décision of the collector that 
certain Imported mercliandlse, consisting of varions loom-woven fabrlcs, was 
dutiable as braids under paragraph 339 of the tarife aet of 1897 (Act July 24, 
1897, e. 11, § 1, Schedule J, 30 Stat. 181 [U. S. Comp. St. 1901, p. 16G21). The 
merchandise is of three classes, shown in Exhibits A, B, and C. The importer 
-concèdes that the broad articles, shown in Exhlbit 0, were properly assessed 
under paragraph 339, but contends that the narrow articles, lllustrated in 
Exhibits A and B, should bave been assessed as "bindlngs" under paragraph 
320 of said tarife act. 

The two paragraphs in question follow, and, as the development of the 
législation is of importance, they are shown in parallel columns wlth the 
corresponding paragraphs of the tariff acts of 1890 (Aet Oct. 1, 1890, C 1244, 
-26 Stat. 567), and 1894 (Act Aug. 27, 1894, c. 349, 28 Stat. 509): 



Aot of 1890. 
354. Cotton cords, braids, 
boot, shoe, and corset lao- 
ings, thirty-flve cents per 
pound; cotton gimps, gal- 
loons, webbing, goring, sus- 
penders, and braces, and 
•ol the toregoing whicb are 
elastic or non-elastlc, forty 
per centum ad valorem: 
Provlded, that none of the 
articles included in thls par- 
agraph shall pay a less rate 
ut duty than forty per cent- 
lum ad valorem. 



375. Laces, edginga, em- 
TDroideries, Insertings, neclc 
TUffllngs, ruchings, trim- 
mings, tucltings, lace wln- 
dow curtalns, and other 
similar tamboured articles, 
and articles embroidered by 
hand or machinery, em- 
broidered and hemstitched 



Act of 1894. 
263. Cords, braids, boot, 
shoe and corset lacings, 
tapes, gimps, galloons, web- 
bing, goring, suspenders and 
braces, woven, braided, or 
twisted lamp or candie 
wicking, îining for bicycle 
tires, spindle binding, any 
ot the above made ol cot- 
ton or other vegetable flber 
and whether composed in 
part of India rubber or oth- 
erwlse, forty-flve per cent- 
um ad valorem. 



276. La.ces, edglngs, net- 
tings and veilings, embroid- 
erles, insertings, neck ruf- 
flings, ruchings, trimmings, 
tuckings, lace window cur- 
talns, tamboured articles, 
and articles embroidered by 
hand or machinery, embroid- 
ered handkerchiefs, and ar- 



Act of 1897. 

320. Bandings, beltings, 
bindings, bone casings, 
cords, garters, Iining for bi- 
cycle tires, ribbons, sus- 
penders and braces, tapes, 
tubing, and webs or web- 
bing, any of the foregoing 
articles made of cotton or 
other vegetable flber, wheth- 
er composed of in part of 
india-rubber or otherwise, 
and not embroidered by 
hand or machinery, forty- 
five per centum ad valorem; 
spinale banding, woven, 
braided or twisted lamp, 
stove, or candie wicking 
made of cotton or other 
vegetable flber, ten cents 
per pound and fifteen per 
centum ad valorem; loom 
harnesB or healda made of 
cotton or other vegetable 
flber, or of which cotton or 
other vegetable flber is the 
component material of chief 
value, flfty cents per pound 
and twenty-flve per centum 
ad valorem; boot, shoe, and 
corset lacing made of cot- 
ton or other vegetable flber, 
twenty-flve cents per pound 
and flfteen per centum ad 
valorem; labels, for gar- 
ments or other articles com- 
posed of cotton or other 
vegetable fiber, flfty cents 
per pound and thirty per 
centum ad valorem. 

339. Laces, lace window 
curtains, tidles, pluow 
shams, bed sets, insertings, 
flouncings, and other lace 
articles; handkerchiefs, nap- 
kins, wearing apparel, and 
other articles, made wholly 
or in part of lace, or lu 
imitation ot lace; nets or 
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handkerchiefs, and articles 
made wholly or in part of 
lace, ruffllngs, tucklnga, or 
ruching, ail of the above- 
named articles, composed of 
iiax. Jute, cotton, or other 
vegetable flber, or of which 
thèse substances or either 
of them or a mixture of any 
of them is the component 
înaterial of chief value, not 
speclally provided for in 
this act, sixty per centum 
ad valorem: Provided, that 
articles of wearing apparel, 
and textile fabrics, when 
embroidered by hand or ma- 
chinery, and whether spe- 
clally or otherwise provid- 
ed for in this act, shall not 
pay a less rate of duty than 
ïhat fixed by the respective 
paragraphe and schedules of 
this act upon embroideries 
of the materials of which 
they are respectively com- 
posed. 



tieles made wholly or in part 
et lace, ruffllngs, tuckings, or 
ruohings, ail of the above- 
named articles, composed of 
flax. Jute, cotton, or other 
vegetable fiber, or of which 
thèse substances or either 
of them, or a mixture of 
any of them. Is the compo- 
nent materlal of chief val- 
ue, not specially provided 
for in this act, fltty per 
centum ad valorem. 



nettings, veils and vflliiigs. 
etamines, vitrages, neck 
ruffllngs. ruchings, tuck- 
ings, flutings, and quiitings: 
embroideries ajid ail trim- 
mings, including braids. 
edgings, insertings, flouji- 
cings, galloons, gorings îind 
bands; wearing apparel, 
handkerchiefs, and other 
articles or fabrics embroid- 
ered in any manner by 
hand or machinery, wlieth- 
er with a letter monogram 
or otherwise; tamboured or 
appliqued articles, fabrics 
or wearing apparel; hem- 
atitched or tucked floun- 
cings or skirtings, and arti- 
cles made wholly or in part 
of rufHings, tuckings or 
ruchings, ail of the forego- 
ing, composed wholly or in 
chief value of flax, cotton, 
or other vegetable fiber and 
not elsewhere specially pro- 
vided for in this act, wheth- 
er composed in part of in- 
dia-rubber or otherwise, 
sixty per centum ad valo- 
rem: Provided, that no 
wearing apparel or other ar- 
ticle or textile fabric, when 
embroidered by hand or ma- 
chinery, shall pay duty at 
a less rate than that im- 
posed in any schedule of 
this act upon any embroid- 
eries of the materials of 
which embroidery is com- 
posed. 



BIndings appeared for the flrst time in the act of ]S97, when they were In- 
serted in paragraph 320. Bralds at tlie same tinie were inserted in paragraph 
;i39. In the provisions of the acts of 1890 and 1894 the word "brald" appeared 
withont word.s of limitation. In paragraph 339 it is followed by the restric- 
tion "not elsewhere specially provided for in this act." The articles in the 
paragraphs at the head of the parallel coluinn (paragraph 3-'54 of tlie aet of 
1890 ; paragraph 203 of the act of 1894, and paragraph 320 of the act of 1897) 
are primarily articles of utility, not inappropriately designated in tlie brief of 
the importer as "notions." The other paragraphs embrace articles which are 
primarily for the purpose of ornamentation. 

Conistock & Washbiirn (Albert H. Washburn, of cotinsel, and J. 
Stuart Tompkins and George J. Puckhafer, on the brief), for import- 
ers. 

J. Osgood Nichol.s, for the United States. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 



NOYES, Circuit Judge (after stating the facts as above). The 
merchandise in question consists of narrow woven strips bearing 
"featherstitch" or ''herringbone" ornamentation. Tlieir practical use 
is to cover seams. They are inexpensive, and are largely used in mak- 
ing infants' clothing and underwear. The featherstitch ornamentation 
improves the appearance of the garment, and is added for that purpose. 
But the primary purpose of the article is one of utility. 

This article has borne varions names, such as "seam binding," 
"featherstitch binding," "featherstitch tape," etc.; but the name by 
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which it has usually been called is "featherstitch braid." Indeed, while 
the article is not braided, but woven, we should bave little difficulty 
in adopting the conclusion of the Circuit Court and of the Board of 
Appraisers that prior to 1897 it was generally commercially designated 
as "featherstitch braid." But this is not a case in which the finding 
of a commercial désignation carries us far. The question is, not 
whether the articles are braids, but whether they are braids not else- 
where specially provided for in the act. Manifestly commercial désig- 
nation can hâve no bearing upon the latter inquiry. It cannot be said 
that the phrase "braids not otherwise specially provided for" had any 
commercial meaning — différent from the common understanding — in- 
cluding this merchandise. The articles may be called "featherstitch 
braids"; but, if some braids are bindings, it is not inconsistent with 
the commercial désignation to assess them under the binding para- 
graph. 

Had this question arisen under the tarifï acts of 1890 or 1894, the 
situation would be entirely différent. As we hâve seen, the word 
"braid" was used in those acts without words of limitation or quali- 
fication. If in a case under either of those acts it had been shown that 
an article was commercially known as a "braid," it would bave neces- 
sarily brought it within the statute. But an article is not necessarily 
brought within paragraph 339 by showing that it is a braid. It may 
be a braid without question — may bave been made upon a braiding 
machine ; but, if it is more specially provided for elsewhere, it is not 
included. Accepting the commercial désignation of thèse articles as 
featherstitch braids, we only reach the conclusion that they should be 
classified under paragraph 339 if they are not more specifically pro- 
vided for elsewhere. 

Now, the following définition of the word "binding" appears in the 
Standard Dictionary : 

"A braid or strip folded and sewed on the ed;?e of any fa bric, or sewed over 
the place where two parts are joined, so as to protect aud secure tlie parts cov- 
ered by it." 

It thus appears that a binding may be a braid used or adàpted to be 
used for a particular useful purpose. Many kinds of braid are not 
adapted to this use. They are employed for ornamental purposes sole- 
ly. Braids of this character should be classified under paragraph 339. 
And, as we bave seen, this classification would be especially appropri- 
àte, as that paragraph and those corresponding to it in the earlier acts 
bave always applied particularly to articles of ornamentation. But 
thèse featherstitch braids, being used for the purpose of binding seams, 
are, in our opinion, the kind of braids properly called bindings. And 
we think that it may fairly be assumed that, when Congress inserted 
the word "bindings" in the "notions" paragraph and transferred the 
word "braid" to the "trimmings" paragraph with words of qualifica- 
tion, it intended to embrace in the latter paragraph only such braids 
as were not bindings. If the articles are bindings, as well as braids, 
the provision in the "notions" paragraph is the more spécifie. Bind- 
ings are embraced without the words of restriction or qualification. 
Thèse articles as bindings are necessarily included, and they are spe- 
cially provided for elsewhere than in paragraph 339. 
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' This discussion of the <:ase upon ■principle leads us to tlie conclusion- 
that the mercHatidise should hâve been assessed for duty as bindings 
under paragraph 320; 'and we'réach no différent result from an ex- 
amination of other cases, although the question of tlie classification 
of this merchandise has been before the courts several times and con- 
flicting décisions hâve been rendered. In the case of In re Dieckerhofï 
(C. C.) 54 Fed. 161, it was held that thèse articles were dutiable as 
cotton braids under the settion of the act of 1890 first quoted, and not 
as cotton trimmings uhder thé second section quoted. This décision, 
however, has no spécial bearing upon the question now under con- 
sidération because, as we hâve seen, bindings were not provided for in 
the act of 1890. Featherstitch braids may v^^ell not be trimmings with- 
in the ornamental article paragraph of the earlier act and yet be bind- 
ings within the useful article paragraph of the act of 1897. 

The government, how^ever, insists that in view of the Dieckerhoff 
décision it must be presumed that, when Congress used the word 
"braids" in the act of 1897, it intended that it should apply to feather- 
stitch braids. As just pointed out, however, ail that that case held was 
that the articles were braids and not trimmings. It did not hold that 
they were not bindings. And Congress used the word "braid" only 
with words of qualification. We see no force in the contention. Aside 
from the Dieckerhoff décision under the act of 1890 the question hère 
presented has been decided both ways by the Circuit Court. In Stein- 
hart V. United States (C. C.) 121 Fed. 442, it was held that the ar- 
ticles, if braids, were bindings aiso, and therefore dutiable under para- 
graph 320. This décision was followed in The Hague Case which does 
not appear in the Fédéral Reporter.^ In the case of Von Baur v. United 
States (C. C.) 141 Fed. 439, the question was again presented and de- 
cided the other way. The opinion of the board holding that the arti- 
cles were braids under paragraph 339 was affirmed without opinion by 
the Circuit Court. We find the reasoning in the Steinhart décision 
persuasive, and, for reasons already stated, fail to find that the addi- 
tiorial évidence requires any différent conclusion. 

The décision of the Circuit Court is reversed. 



: CANADTAN NORTHERN RT. CO. r. WALKER. 

(arcuit Court of Appeals, Eighth Circuit. July 12, 1000.) 

No. 2,95(5. 

1. Masteb AND Servant (§§ 135, 137*) — Methods of Opeeation Discrétion art 
— Reasônable Sélection Not Négligence. 

A railroad Company, whleh sélects a customary method of opération or 
construction wliicli is neither palpably unreasonable nor clearly danger- 
ous, owes Its servants no duty to adopt a différent method, and it is not 
guilty of négligence for a failure to do so. 

Its ofDcers hâve and must exercise discrétion and judgment in the sé- 
lection of such methods. and thelr décisions of doubtful questions re- 

*For otber cases see same topic & S nvmbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
* No opinion flled. 
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garding sucli matters are presumptively rigbt and may not be lield to 
constitute actionable négligence, in the absence of elear proof to that efïect. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 271 ; 
Dec. Dig. §§ 135, 137.* 

Duty of railroad companies to fiu'nish safe appllances, see note to Fel- 
tou V. Bullard, 37 C. 0. A. 8.] 

2. Master and Seevant (§ 111*)— Railboad Companies not Liable 'eor Nég- 

ligence oF Shippees in Removing Means of Loading. 

A railroad company is not liable to its servants for the négligence of 
shippers in their use and removal of Instrumentalities for loading and 
unioading cars v^hicli form temporary obstructions to tbe safe movement 
of the cars. 

[Ed. Note.— For other casés, see Master and Servant, Cent Dig. H 215- 
217; Dec. Dlg. § 111.*] 

3. Master and Servant (§ 111*)— ^Leaving Duty to Bemove Means of Load- 

ing To Shippees Not Négligence. 

A railroad company is not guUty of négligence becau.se It leaves to 
shippers who use them the duty of removing from its cars necessary in- 
strumentalities for loading or unloading them which form temporary ob- 
structions near them, and to its servants who move the cars the duty to 
see that loading or unloading is not in progress just before they start the 
cars. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 215- 
217; Dec. Dig. § 111.*] 

4. Masteb and Servant (!• 278*) — Facts— Conclusion— Safe Place to Work. 

A railroad company provided a cattle pen, a platform, and means to 
form a temporary chute from the pen to the door of the car to enable 
shippers to load stock into the car. A gâte which opened from the pen 
upon the platform formed, when open, one side of this chute and ex- 
tended to within four or flve inches of the car. The company left the 
duty of loading and unloading their stock and of closing this gâte when 
they had complet ed their work to the shippers, and the duty to ascertain, 
Just before the cars were started, whether or not any loading or unload- 
ing was in progress to the plaintifC. He could not hâve dlseharged that 
duty wlthout learning that the gâte was open. He did not discharge that 
duty. He knew the niethod of using the gâte, and that if it was open it 
would strlke one riding on the ladder on the side of one of the cars toward 
the gâte; but he did not think of the gâte, and when he had failed to 
make his inspection, and the cars started, he rode along on the side of the 
ladder of one of them until the open gâte knocked him ofC. 

Hcld, the company was not gullty of any lack of ordinary care to provide 
the plaintiffl with a reasonably siife place in which to discharge the duties 
of his employment. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 954- 
972 ; Dec. Dig. § 278.*] 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 

of Minnesota. 

Pierce Butler (How, Butler & Mitchell and Clark, Sweatman & 
Mcintyre, on the brief), for plaintiff in error. 
Humphrey Barton, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
POLLOCK, District Judge. 

•For other cases see same topic & § ncmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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, SANBORN, Circuit Judge. At about 11 o'clock on the dark rainy 
night of August 15, 1907, the plaintiff below, a switchman in the em- 
ployment of Canadian Northern Railway Company, the défendant be- 
low, .was knocked off of a ladder on the side of a freight car by the end 
of an open gâte which, when open, formed one of the sides of a cattle 
chute. and when shut closed an opening in a cattle pen in the yards 
of the Company at Winnipeg. lie recovered a judgnient against the 
défendant, which his counsel seeks to sustain on the ground that there 
was substantial évidence that the company failed to furnish a suitable 
fastening for the gâte, and that it did not provide a gateman or make 
any other provision to close the gâte and keep it closed when shippers 
were not loading or unloading stock, and that for thèse reasons it 
failed to exeixise ordinary care to furnish the défendant in error with 
a reasonably safe place in which to work. 

The only évidence concerning the fastening was testimony that 
the Company had so placed a strand or hoo'j of wire upon the post 
against which the swinging end of the gâte shut that this strand could 
be dropped over the post in that end of the gâte in such a way that 
it would hold the gâte closed, and the testimony of one witness who 
said that this wire would hold the gâte when the wind was not blow- 
ing, that it was liable to work ofif the top of the gâte post, but that 
he had never known it to do so. The légal presumption and the proof 
were therefore that the company provided a strand of wire that would 
hold the gâte closed. The mère opinion of a single witness, who nev- 
er saw the wire work ofï the top of the gâte post r.nd never knew 
that it ever did so, that it was liable to do so, constituted no substan- 
tial évidence that this fastening was not adéquate, or that the company 
was guilty of any breach of duty hère, and no judgment for its nég- 
ligence can stand upon a foundation so flimsy. 

Was the company guilty of any breach of duty to the plaintiff be- 
cause it furnished no gateman and made no other provision to close 
the gâte and keep it close.d when shippers were not loading or unload- 
ing their stock? The true answer to this inquiry is conditioned by 
the facts of the case in hand, and, if we résolve ail conflicts in the 
testimony and ail doubtful inferences in favor of the plaintiff, those 
facts are thèse: On the north side of a spur track in the company 's 
yard were two' cattle chutes and platforms, and west of thèse a plat- 
form for loading gênerai nierchandise. Cars were usnally placed on 
this track daily to be unloàded and loaded over thèse platforms. They 
were pulled out toward the east once every night between the hours 
of 10 p. m. and 1 a. m. that they niight hz attached to a train which 
departed at 1 :15 a. m. Shippers were accustomed to load the cars 
as late in the night as they could do so and get through their work 
before the cars were taken away. Hence it became necessary for the 
servants of the company who took the cars out, and it was their duty, 
to inspect the cattle chutes and platforms just before they moved the 
cars in order that they might be certain that no loading or unloading 
Vv'as in progress and that the cars were clear. The accident occurred 
at the west cattle chute. This chute was upon a platform which ex- 
tended from a cattle pen to about 10 in'ches from the car and was up- 
on about the same plane as the floor of the car. Gang or toe planks 
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were provided to cover the space between the platform and the car 
which were placed for the cattle to walk upon and were subsequently 
removed by the shippers. A permanent fence about five feet high 
reached from the post against which the gâte closed to a point about 
three feet distant from the car, and this fence and loose boards, which 
were placed by the shippers between it and the car before they load- 
ed or unloaded cattle, formed the east side of the chute,- while the 
gâte, when open, extended to within four or five inches of the car and 
formed its west side. The shippers uniformly placed the loose boards 
and opened the gâte to load and unload their stock and removed the 
boards and swung the gâte out of the way of the cars and closed it 
after they had completed their work of loading or unloading. 

The plaintifï entered the employment of the company as a member 
of a night crew in this yard on November 24, 1906, and worked there 
with the exception of four days until the accident on August 15, 1907. 
In order of their rank those connected with the work in which the 
plaintifï was engaged- were the yardmaster, the foreman, the engineer, 
the man who followed and coupled and uncoupled the engine, and 
the fieldman, whose duty it was to inspect the platforms, cattle chutes, 
and cars just before the latter were taken off this spur track, and to 
see that no loading or unloading was in progress. At the time of 
the accident the plaintifï was this fieldman. He had followed the 
engine in this yard from November until July, had then been foreman, 
and on the day of the accident one Rice had been made the foreman 
and he had become the fieldman. He had frequently watched and 
waited for the shippers when they were loading cars and had seen 
them, after they finished their loading or unloading, remove the gang 
planks and the loose boards on the east side of the chute and swing 
the gâte out of the way of the car and tip the toe planks toward it. 
He knew that ditïerent shippers used the gâte and planks on différent 
nights to guide stock into the cars, that if the gâte was open it would 
strike one riding past it on the ladder upon the side of a car toward 
the gâte, and that the only way to détermine whether or not shippers 
were loading or unloading stock, and whether or not the side of the 
train was clear of temporary obstructions therefrom, was to inspect 
the platforms and the cars just before the latter were started. He 
testified that when he was foreman he directed some one of liis crew, 
usually the fieldman, to make such an inspection to ascertain whether 
or not there was any loading or unloading in progress, to see that 
the car doors were shut, the gang planks out, and everything clear 
before they started the cars, but that he never instructed him to see 
whéthér or not the gâte was closed. 

On August 13, 1907, two days before this accident, he, then the 
foreman, and his crew injured a horse by taking the cars out while 
a .shipper was loading them, and the yardmaster rebuked the plain- 
tifï and instructed him to go personally thereafter and see if any stock 
was being loaded or unloaded before the cars were moved. On the 
night of the accident the yardmaster told him to help his new fore- 
man as much as he could, and about an hour before the accident his 
foreman told him to be careful about this inspection. It was the 
custom for the fieldman to make the inspection, then to shout or sig- 
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na] to the foreman or some member of the crew to the effect that the 
train was clear, and for the engineer ±o start the cars easterly on the 
spur track upon the receipt of that signal, but not before. There 
were six or seven cars on the track when the foreman told the plain- 
tifï that they wonld pull them out, and the plaintiff went to one of 
the cars near the cattle chute where the accident happened, mounted 
that ,car, released a. brake, walked àlong the top of the train, and 
went: down on the north side of one of the cars to the ground at a 
point west ûf the westerly cattle chute for the purpose of inspecting 
the platforms and the cattle chutes to learn whether or not there was 
any loading or unloading in progress. He testified at one time that 
the night was so dark that he could not see from the top of the train 
whether or not loading was proceeding, and at another time that he 
could hâve seen whether or not loading was going on, whether or 
not the car door was open, and whether or not the gâte was open by 
bending down and swinging his lantern over the side of the car. He 
did not, however, endeavor to pursue the latter course and did not 
inspect the platforms or the chutes before he descended to the ground. 
He intended to walk over the platforms and to inspect them with his 
lantern so that he could be certain that no loading or unloading was 
proceeding, and after he had done this to give the signal for the 
engineer to pull the cars off of the spur track. Just as he stepped upoii 
the ground the other members of his crever moved the cars east with- 
out waiting for his signal. He pulled himself up on the side ladder 
of one of the cars. At first he thought that his fellow servants were 
coupling the angine to the cars, and that they would not take the lat- 
ter ofï the spur track ; but, as they proceeded, he thouçht that the fore- 
man must hâve made the inspection himself; but the thought never 
occurred to him that the gâte might be open, and he rode along the 
side of the car until he came into collision with it and was knocked ofï. 

The law imposed upon the railroad company the duty to receive 
and carry stock in its cars at reasonable rates and to furnish to ship- 
pers pens, platforms, and cattle chutes, by means of which they could 
load and unload their cattle with reasonable facility. It imposed upon 
the shippers the duty to exercise reasonable care to load and unload 
their stock in such a manner and to so use and leave the means fur- 
nished by the company for that purpose that no unnecessary in jury 
woiild be infiicted upon the company or Upon its servants thereby. 

A "railroad," including in- that term the tracks, platforms, instru- 
mentalities, and equipment furnished by its owners to carry freight 
and passengers, is a vast machine, and it is at the same time a place 
for the servants of the company to work. It is the duty of a railroad 
company to exercise ordinary care to provide and to maintain a rea- 
sonably saf e machine for this purpose ; but the faithf ul discharge of 
this duty does not require it to protect its servants against the efïects 
of their own négligence or against the négligence of third parties in 
the use of this machine and place. On the other hand, it is the duty 
of the servants to whom the use of such a machine and place is in- 
trusted'to exercise ordinary care to so use the machine and place that 
it may not be rendered dangerous to them, to the company, or to its 
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customers, tiy reason of its use. American Bridge Company v. Seeds, 
144 Fed. 605, 611, 75 C. C. A. 407, 413, H L. R. A. (N. S.) 1041. 

A railroad company is not liable to its servants for the négligence 
of its shippers or customers, because they are not its servants and it 
has no power to control or direct them in their acts of loading or 
unloading their property (Brady v. Chicago Great Western Ry. Co., 
53 C. C. A. 48, 55, 114 Fed. 100, 107, 57 t. R. A. 712; Standard Oil 
Co. V. Parkinson, 83 C. C. A. 29, 30, 152 Fed. 681, 682), because 
their négligence is not the natural and probable conséquence of their 
use of the railroad or of the instrumentalities furnished to them to 
enable them to use it (Burt v. Advertiser Newspaper Co., 154 Mass. 
338, 247, 28 N. E. 1, 13 L. R. A. 97), and because the danger from 
their négligence is one of the ordinary risks of the opération of the 
railroad which the servants of the company assume. 

A railroad company is not liable to its servants for their own nég- 
ligence in the use and the opération of the railroad, because such nég- 
ligence is a breach of their primary duty to the company and to its 
customers, the risk of which each employé by his acceptance of the 
service assumés. 

The légal presumption is that this railroad company furnished a 
reasonably safe place for the défendant in error to work and reason- 
ably safe instrumentalities with which the shippers might load and 
unload their stock. There is évidence which tends to prove that the 
injury in this case was caused either by the négligence of some ship- 
per who left the gâte open when he finished his work of loading or 
unloading stock, or by the act or négligence of some person unknown, 
or by the négligence of the fellow servants of the plaintiff who start- 
ed the cars before he had made his inspection and had given them the 
signal to move them, or by the négligence of the plaintiff himself, 
who failed to discharge his spécifie duty to inspect the platforms and 
chutes before the cars started, and who rode along on the side lad- 
der of one of the cars when he knew, but failed to think, that if the 
gâte was open it would strike him and knock him from the car. The 
railroad company is not liable to the plaintiff for any of thèse breach- 
es of duty. His counsel, however, argues that the company owed his 
client the duty to furnish a gateman or to make some other provision 
to close the gâte and to keep it closed when stock was not being load- 
ed or unloaded, and that its failure so to do constituted actionable 
négligence. It is common knowledge, however, that the loading and 
unloading of cars, the use of gang planks, cattle chutes, heavy wag- 
ons, and other instrumentalities for this purpose in or so near to 
freight cars that the movement of the latter during the process would 
be dangerous to ail concerned and the subséquent removal of thèse 
instrumentalities after the work of loading or unloading is complet- 
ed is usually intrusted to the shippers, and that the duty to see that 
cars thus loaded or unloaded are clear of thèse temporary but neces- 
sary obstructions before they are moved, is ordinarily imposed upon 
the servants of the railroad company who take the cars from the load- 
ing tracks. The swinging gâte provided with a wire hoop to hold it 
closed away from the cars when shippers were not loading or unload- 
ing- stock and capable of forming one side of the cattle chute during 
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the loading or unloading, and the loose boards to extend the perma- 
nent fence to the car on the other side of the chute were convenient 
and facile means of making the necessary temporary lane to guide 
the cattle from the pen to the car, and the gâte was not more dan- 
gerous or less necessary than the loose boards and the gang planks. 

Railroad companies hâve, and they must exercise, necessarily, judg- 
ment and discrétion in determining the methods of the construc- 
tion, use, and opération of their railroads, and there is a wide field 
hère where their décisions of doubtful questions in the affirmative or 
négative cannot be and ought not to be held to disclose any Avant of 
ordinary care or any breach of duty. It was as reasonable to believe 
that ordinary care vvould be exercised to remove such temporary ob- 
structions by shippers who were pecuniarily interested that their stock 
or property should not be derailed and injured by them, and that rea- 
sonable care would be exercised to see that the cars were clear of such 
obstructions before they were started by the servants of the company 
who moved them and were in danger of injury if such obstructions re- 
mained too near to the cars, as it was to suppose that such care would 
be exercised by a gateman or any other person specially assigned to 
that duty alone. It does not appear from the nature of thèse acts, and 
there is no substantial évidence, that the method of loading and unload- 
ing and of care for the removal of the accompanying temporary ob- 
structions which this railroad company selected was either unreasona- 
ble or specially dangerous. Skilled and experienced railroad operators 
are m^ore compétent than jurors or judges to choose methods of oper- 
ating railroads, and when a railroad company, as in this case, bas se- 
lected and adopted a customary method of loading and unloading its 
cars and of removing temporary obstructions necessarily used in that 
work, which is neither palpably unreasonable nor clearly dangerous, 
it owes its servants no duty to adopt a différent method, and it can- 
not be held guilty of négligence because it bas not doue so. Little 
Rock & M. R. Co. V. Barry, 28 C. C. A. 644, (MS, 84 Fed. 944, 948, 48 
L. R. A. 349 ; Gilbert v. Burlington, C. R. & N. Ry. Co., 128 Fed. 
529, 531, 63 C. C. A. 27, 29. 

There was no substantial évidence of any négligence of the rail- 
road company in this case, and its request for an instructed verdict 
in its favor should bave been granted. 

The judgment below must be reversed, accordingly, and the case 
must be remanded to" the court below, with instructions to grant a 
new trial, and it is so ordered. 

VAN DEVANTER, Circuit Judge (concurring). Without assent- 
ing to ail of the légal propositions set forth in the foregoing opinion, 
I concur in the judgment of reversai, and this for the reason that the 
Personal testimony of the plaintiff, as also the évidence as a whole, 
shows conclusively that he contributed to bis injury by bis own nég- 
ligence, and therefore is without any right of recovery. 
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In re DBMPSTER. 

DEMPSTEU V. WATERS-PIEKCE OIL CO. et al. 

(Circuit Court of Appeals, Eiglitli Circuit. July 26, 1909.) 

Nos. 92, 2.94T. 

1. Bankeuptcy (§ 100*) — Adjudication — Collatéral Attack. 

The validlty of an adjudication of banlsruptey cannot be collaterally 
attacked by a créditer in a court ôf another jurisdiction. 

[Ed. Note.— For otlier cases, see Banl<ruptc}', Cent. Dlg. § 142; Dec. 
Dig. § 100.*] 

2. Bankeuptcy (§ 11*) — Jukisdiction of Court— Scope—Pkoperty in Otiier 

Districts. 

IJnder the bankruptcy law there are no courts of primary and ancillary 
jurisdiction ; but the jurisdiction of the court which malve.s an adjudica- 
tion extends to ail property of the bankmpt situated auywliore in the 
United States, and it niay make such orders with respect thereto as are 
necessary for the préservation, collection, and administration of such 
property. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dlg. § 11 ; Dec. Dig. 
§11.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. aiosher, 11 C. C. A. 313.] 

3. Bankruptcy (§§ 104, 114*) — Jurisdiction of Court— Ancillary Proceed- 

INGS. 

A court of bankruptcy is without jurisdiction, on a pétition or motion 
filed by a receiver in bankruptcy appolnted ii) another district, to appoint 
an ancillary receiver or to grant an injunction to restrain a sale of prop- 
erty of the bankrupt within its district ; Its power to entertain such a 
pétition or motion, or to grant such relief, being limited to causes or pro- 
ceedings regularly pendlng before it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 156, 165; 
Dec. Dlg. §§ 104, 114.*] 

4 Bankruptcy (§ 115*)^Receivers— Autiiority to Maintain Plenary Suit. 

A receiver in banliruptcy, appolnted under Bankr. Act July 1, 1898, c. 
541, § 2 (3), .W Stat. 545 (U. S. Comp. St. 1001, p. 3421), is charged with 
the dnty of i)reserving the property of the bankrupt, and to that end, 
where property is situated at a distance from the court of bis appolnt- 
ment aud is in danger of being dissipated through sales by judgnient cred- 
itors, which wonld cause Irreparalde damage to the estate before he can 
apply to tliat court, he may maintain any plenary suit or action necessary 
for its protection lu the district where the property is situated. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dig. § 105; Dec. 
Dig. § 115.*] 

Appeal from the District Court of the United States for the South- 
eastern Division of the Eastern District of Missouri, in Bankruptcy. 

On April 10, 1908, a pétition in involuntary bankruptcy was flled in the Dis- 
trict Court for the Southern Distrii^t of New York, against the Hudsoii Valley 
Lead Company, a corporation organized under the laws of that state, asklug 
that it be adjudged bankrupt upon its confession in writlng that it was in- 
solvent and unable to pay its debts. The foUowing day the court appolnted 
Harry Arnold receiver of the property of the corporation and authorlzed him 
to conduct its business. The principal estate of the bankrupt was a lead mine 
and machinery and other property used In working the same, situated in South- 
ern Missouri. A few days prior to the filing of the pétition in bankruptcy, 

•For other cases see same topic & § ntjmber in Dec. & Am. Digs. 1907 to date, & Rep'r ladâxeg 
172 F.— 23 
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namely, March 25, 1908, the appellant, Dempster, recovered a judgment agalnst 
the bankrupt In the circuit court of Madison co\uity, Mo., for $11,380.23, iipon 
wliicli exécution was issued and levled upou a large amount of the company's 
real and Personal property. The sale was advertised to take place April 17th, 
aud if carried eut would hâve completely disrupted the business of the corpora- 
tion and greatly impaired the value of the estate. On April 16th the creditors 
(among others the Waters-Pierce Oil Company) vi'ho 01ed the jietition in bank- 
ruptcy in New York and the reeeiver presented a "pétition" in the United States 
District Court for the Eastern District of Missouri, settlng forth the proceedings 
in the New York court, the seizure of the property under the exécution, and the 
imminence of the sale. It further stated that the sale would resuit in a préf- 
érence to Dempster, and waste and destroy the estate of the bankrupt. This 
pétition was not a bill in equity, and prayed for no subpœna or answer. It per- 
tained to no suit or proceeding pending in the court where it was flled, but 
was in efCect a motion made in no cause before the court. It prayed (1) for 
the appointment of an "ancillary" reeeiver to take possession of the estate in 
Missouri ; and (2) for an injunotion restraining Dempster and the sheriff from 
selling the property on the exécution. No notice was served upon Dempster or 
the sheriff, but the bankrupt appeared by counsel and consented that the re- 
lief asked for be granted. On the same day, April 16th, an ex parte order was 
made in accordance with the prayer of the pétition. The sheriff, upon this or- 
der being presented to hlm, tumed the property over to the reeeiver. 

June 19th Dempster applied to the trial court to vacate its order, beeause 
made without jurisdlction, and for a retum of the property to the sheriff. Be- 
fore this date the corporation had been adjudicated a bankrupt in the original 
proceeding In New York and a trustée had been duly elected and qualifled. Ile 
appeared and answered the pétition, not only setting up the adjudication and 
his own élection, but further stating that Dempster had appeared repeatedly 
in the fédéral court of New York, and among other things liad petitioned that 
court to transfer the proceeding to the United States Court for the Eastern 
District of Missouri. The matter came on to be heard on i>etitlon and answer, 
and évidence adduced by the parties. The court entered an order that the re- 
eeiver appolnted in the District Court In Missouri turn over to the trustée In 
bankruptcy appointed in the proceeding In New York "ail the property of the 
bankrupt taken possession of by the reeeiver, but without préjudice to the 
rights of Dempster to clalm and enforce In any court of compétent jurisdlc- 
tion any right or lien to whlch he may be entitled by reason of the judgment 
heretofore rendered in the circuit court of Madison county, Mo." It was fur- 
ther ordered that the injunction agalnst Dempster and the sheriff, restraining 
them from interfering with the possession of the ancillary reeeiver, be con- 
tinued as to the possession of the trustée. A revlew of this order is sought 
both by appeal and pétition. 

H. J. Cantwell and John C. Brown, for appellant. 
E. D. Anthony, for appellees. 

Before VAN DEVANTER, Circuit Judge, and RINER and AMI- 
DON, District Judges. 

AMIDON, District Judge (after stating the facts as above). The 
appellant mainly contends that the written admission of the corpora- 
tion that it was insolvent and unable to pay its debts was collusive, 
and that the adjudication in bankruptcy in New York was without au- 
thority of law. This is a collatéral attack upon the judgment of the 
New York court, which cannot be permitted. When the pétition in 
bankruptcy in that court was filed, it was a caveat to ail the world, 
and the appellant hère was thereby made a party to that proceeding. 
If in his judgment is was without authority of law, or the pétition 
was collusive, it was his duty to appear in that court and contest the 
/proceeding, and, if dissatisfied with the judgment, seek his redress by 
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appeal. He cannot be heard to raise the question collaterally in an- 
other court. 

We are of the opinion, however, that the entire proceeding in the 
trial court was coram non judice. It was definitely decided in this cir- 
cuit in the case of In re Granité City Bank, 137 Fed. 818, 70 C. C. A. 
316, that under the présent bankruptcy law "there are no such things 
in bankruptcy proceedings as courts of primary and ancillary juris- 
diction." The court in which the pétition is filed has plenary jurisdic- 
tion in bankruptcy throughout the United States. Within that limit ail 
the estate in the possession of the bankrupt or held by another as his 
property is brought immediately within the custody of the court and 
made subject to its protection. The filing of the pétition is an attach- 
ment of the estate, and an injunction restraining any act which will 
interfère with its administration in bankruptcy. This jurisdiction is 
national, and takes no account of districts or states. In re Wood and 
Henderson, 210 U. S. 246, 28 Sup. Ct. 621, 52 h. Ed. 1016 ; In re 
Williams (D. C.) 133 Fed. 321, approved by the Circuit Court of 
Appeals of the Second Circuit, in the case of In re Von Hartz, 142 
Fed. 726, 74 C. C. A. 58. See, also. In re Williams (D. C.) 120 Fed. 
38; In re Schrom (D. C.) 97 Fed. 760. Any proceeding necessary for 
the protection of the estate had in any other district must take the 
form of a plenary action at law or suit in equity. A pétition or mo- 
tion, such as was presented to the trial court, can only be made in an 
action, suit, or proceeding pending in court. The appointment of a 
receiver or the issuance of an injunction can only be made in some 
cause properly before the court. Inasmuch as there was no cause or 
bankruptcy proceeding pending in the Eastern District of Missouri 
to which the pétition or motion hère under review could be attached 
as a provisional remedy, the trial court was wholly without jurisdic- 
tion to entertain the motion. 

A contrary conclusion is reached in the cases of In re Benedict (D. 
C.) 140 Fed. 55, and In re Dunseath & Son Co. (D. C.) 168 Fed. 973, 
where the authorities are reviewed. The décisions there relied on, 
however, are misapprehended. Sherman v. Bingham, Fed. Cas. No. 
12,762, and Lathrop v. Drake, 91 U. S. 516, 23 L. Ed. 414, were both 
plenary suits. The former was an action of assumpsit, instituted by 
déclaration and summons, to recover money wrongfuUy received from 
the bankrupt. The latter was a suit in equity, instituted by bill and 
subpœna, to set aside a fraudulent préférence. The question raised in 
thèse cases was whether under Bankr. Act March 2, 1867 (14 Stat. 
517, c. 176), United States courts had jurisdiction of a plenary action 
brought by the trustée in any district other than that in which the péti- 
tion was filed, and it was decided that such jurisdiction existed. Such 
suits are spoken of by the court as ancillary; but the word "ancillary," 
as there used, simply means that the suits are in aid of the court of 
bankruptcy in collecting the assets of the estate. They lend no counte- 
nance to the filing of a pétition or motion in a court where no cause is 
pending. 

Under the présent bankruptcy law the trustée is vested with ail 
the property belonging to the bankrupt, and may pursue any remedy 
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available to the owner of property. If the property has beôn reduced 
to possession, the court of bankruptcy can grant him full relief in 
the exercise of its summary jurisdiction. If it is held adversely, he 
can only recover it by plenary action or suit. The only court in which 
he can proceed by pétition or motion is the court in which the pro- 
ceeding is originally instituted. In re Wilh'ams (D. C.) 123 Fed. ;121 ; 
Ross-Mecham Foundry Co. et al. v. Southern Car & Foundry Co. 
(D. C.) 124 Fed. 403; In re Von Hartz, 142 Fed. 726, 74 C. C. A. 58. 
The only cases to the contrary, besides those mentioned in the pre- 
ceding paragraph, are In re Peiser (D. C.) 115 Fed. 199, in which 
the subject is not in any way discussed, and In re Sutter Bros. (D. C.) 
131 Fed. 654, which must be regarded as overruled by the case of In re 
Von Hartz, 142 Fed. 726, 74 C. C. A. 58. 

It does not follow, from what we bave said, that the parties In in- 
terest hère were without remedy. The authority of the bankruptcy 
court to appoint a receiver for the préservation of the estate pending 
the adjudication, to authorize the receiver temporarily to conduct the 
business of the alleged bankrupt, and to make ail orders necessary 
for the accompli shment of those objects, applies to the entire estate 
of the bankrupt, wheresoever it may be situated in the United States, 
and is not confined to such property as may be within the district 
wherein the pétition in bankruptcy is filed. In short, the authority to 
take précautions for the préservation of the estate pending the ad- 
judication in bankruptcy is quite as broad, territorially speaking, as 
is the authority to collect, administer, and settle the estate after a 
trustée is appointed. Section 2, cl. 3, of the bankruptcy act (Act July 
1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3421]), author- 
izes the court to appoint receivers "for the préservation of estâtes, to 
take charge of the property of bankrupts." Wherever the estate is in 
the United States, there this jurisdiction extends. In its exercise the 
court may authorize the receiver to take possession of property be- 
longing to the estate wherever situated, and restrain third parties 
from interfering with that possession, and may also restrain them 
from pursuing remédies in other courts which will conflict with the du- 
ties of the receiver. In the récent case of In re Muncie Pulp Co., 151 
Fed. 732, 81 C. C. A. 116, the Circuit Court of Appeals of the Second 
Circuit held that a court of bankruptcy in the Southern District of 
New York had power to authorize its receiver to take possession of 
real property belonging to the estate in Arkansas, and to restrain 
creditors residing in that state from prosecuting actions in its courts 
by attachment against the property. Upon the authority of that case, 
the court of New York in the instant case had jurisdiction to restrain 
the exécution sale now under considération by spécifie order. If the 
pendency of that sale was not discovered by the receiver until he 
reached the state of Missouri, and at a time when it would bave been 
too late to apply to the court of his appointment, there vi^ere still 
several courses open to him: (1) He might bave applied to the state 
court out of which the exécution issued to restrain further proceed- 
ings thereon, and it would bave been the imperative duty of that 
court, under section 11 of the bankruptcy act, to grant the relief. 
(2) The sheriff held the property as the property of the bankrupt. 
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Otherwise there would hâve been no foundation for his levy. Clarke 
V. Larremore, 188 U. S. 486, 23 Sup. Ct. 363, 47 L. Ed. 555. In this 
case the Suprême Court decided that money arising from an exécution 
sale of the property of the bankrupt, while in possession of the officer 
making the sale, could be arrested and reclaimed by the trustée. 
Much more could property which is simply held under a levy be 
recovered on behalf of the estate. Holding the property as the prop- 
erty of the bankrupt, it would hâve been the duty of the sheriff, upon 
demand of the receiver, to acknowledge his right and suspend fur- 
ther proceedings under the writ. Any priorities which the creditor 
secured by the levy v/ould hâve been fully protected in the court of 
bankruptcy. (3) If the state authorities had refused to accède to 
the requests of the receiver, he could hâve filed a plenary suit to en- 
force his right to the possession of the property and to restrain its 
dissipation and waste by the exécution sale. It would seem that the 
United States Circuit Court would hâve jurisdiction of such a cause 
as a suit arising under the laws of the United States, within the 
meaning of the judiciary act. The limitations of section 23 of the 
bankruptcy law relate only to suits brought by trustées, and do not 
apply to suits by; receivers. 

It has been held that a receiver in bankruptcy has no power to 
maintain suits for the recovery of property in the possession of third 
parties under a claim of right. Boonville National Bank v. Blakey, 
107 Fed. 891, 47 C. C. A. 43 ; In re Kolin, 134 Fed. 557, 67 C. C. A. 
481 ; Guaranty Title & Trust Co. v. Pearlman (D. C.) 144 Fed. 550. 
It would be easy to press the doctrine of thèse cases too far. It is 
true, as they hold, that the collection of the estate belongs to the trus- 
tée; but its préservation pending the élection of a trustée is the duty 
of the receiver, and in many cases the property of the bankrupt 
can only be saved from dissipation by the receiver's taking it into his 
immédiate actual possession. His powers in preserving the estate are 
larger than those of a trustée. When necessary for its préservation, 
the court may direct him to take possession of property, although the 
same is held adversely under a claim of right — property so situated 
that the trustée could only recover it by a plenary action. This is the 
express holding of the Suprême Court in Bryan v. Bernheimer, 181 
U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814. It is true that in that case 
the party having adverse possession intervened in the bankruptcy 
court by pétition for the protection of his right. But the Suprême 
Court déclares broadly the power of the receiver or marshal to take 
possession of propertv though held adversely. It quotes from the 
case of Sharpe v. Do'yle, 102 U. S. 686, 26 L. Ed. 377, where the 
court sustained the exercise of such a power under the act of 1867 
by an officer proceeding in invitum, and holds that the doctrine de- 
clared in that case is equally applicable to receivers and marshals act- 
ing under the présent bankruptcy law. See, also, Feibelman v. Pack- 
ard, 109 U. S. 421, 3 Sup. Ct. 289, 27 L. Ed. 984; In re Rochford, 
124 Fed, 182, 59 C. C. A. 388. As the Suprême Court points out in 
Sharpe v. Doyle, this power is indispensable to the préservation of 
estâtes. If it did not exist, it would be possible for dishonest bank- 
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rupts and those acting in collusion with them to completely dissipate 
the estate. Horner-Gaylord Co. v. Miller (D. C.) 147 Fed. 295. 

Peculiar circumstances might also exist, owing to the great dis- 
tances in this country and the wide distribution of estâtes, in which 
it would be impossible for the receiver to apply to the court of bis 
appointment to enforce the delivery of possession of property belong- 
ing to the estate against persons refusing to acknowledge bis rights, 
and when the property would be dissipated and the estate suffer ir- 
réparable loss unless prompt relief could be obtained. In such a case 
the receiver could, in our judgment, maintain any action or suit neces- 
sary for the protection of the estate. The authorities which hold 
that a receiver in bankruptcy bas no power to seize property or main- 
tain suits for the protection of the estate outside the district of bis 
appointment confuse such a statutory receiver with the ordinary re- 
ceiver in chancery. A receiver of the latter class dérives ail bis pow- 
ers from the order appointing him, and is confined to the jurisdiction 
of the court from which it émanâtes. A receiver in bankruptcy, on 
the contrary, not only dérives his powers from the statute, but the 
jurisdiction of the court appointing him, as already explained, is, as 
to such receiverships, coextensive with the United States. This dis- 
tinction is clearlv recognized in Booth v. Clark, 17 How. 322, 334. 
15 L. Ed. 164; Haie v. Allinson, 188 U. S. 56, 68, 23 Sup. Ct. 244, 47 
L. Ed. 380. While such a receiver acts at ail times under the supervi- 
sion of the court, his authority to maintain suits for the protection of 
the estate need not be expressly granted. It would spring by implica- 
tion from the nature of his duties. 

The question brought to this court in the présent case is a nnked 
question of law arising unon uncontroverted facts, and can well be 
dealt with under the pétition to revise. The appeal is therefore dis- 
missed. 

It follows, from what we bave said, that in no possible view of the 
matter was the court below possessed of jurisdiction to entertain this 
proceeding. Its order or decree must therefore be reversed, Avith a 
direction to dismiss the pétition or motion without préjudice to the 
rights of any of the parties concerned ; and it is so ordered. 



KNICKEllBOCKER STEAMBOAT CO. v. CUSACIC 
(Circuit Court of Appeals, Second Circuit. Jauuai'y 30, 1905.) 

No. 100. 

1. Fai.se Imprisonmekt (§ 7*)— Civil Liabilitt— Défenses. 

In an action solely for fnlse imprisonment, tlie terminatlon of the crlml- 
nal proceedings is imniaterial, and it is not a défense that the plaintiff 
pleaded guilty to the charge made against him. 

[Ed. Note. — For other cases, see False Imprisonment, Cent. Dig. §!• 5-61, 
79; Dec. Dig. § 7.*] 

2. Aerest (§ 63*) — On Cbiminal Charge — Authority to Abbest Witiiotjt 

Warrant. 

Under Code CIv. Proc. N. Y. § 177, which allowg an arrest by an offlcer 
without a warrant only for a crime, committed or attenipted in his pres- 

•For other cases see same topic & § numeep, in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ence, or when the person arrested bas comniitted a felony, althoiigh not 
in lils présence, or when a felony bas in fact been cominitted and Ue bas 
reasonable cause for believing the person arrested to bave comniitted it, 
the arrest witbout a warrant of a person eliargad only with a misdemeanor 
not comniitted in the officer's présence is illégal. 

[Ed. Note. — For other cases, see Arrest, Cent. Dlg. §§ 144H56 ; Dec. Dlg. 
S 63.*] 

3. False Imprisonment (§ 8*)— Civil Liability— Measube of Damages. 

Under the gênerai rule of damages in cases of false imprisonment that 
the person causing a wrongful imprisonment is liable for ail the natural 
and probable conséquences thereof, where the mate of defendant's vessel 
pointed ont the plaintlff, who was a passenger, to an offleer, and demanded 
his arrest, and after tbe officer had illegally arrested him witbout a war- 
rant and taken him before a magistrate the mate flled a eomplaint against 
him falsely charging him with a criniinal offense, plaintiff's imprisonment 
on such charge may properly be regarded as a continuation of the original 
wrong, for which défendant was liable in damages. 

[Ed. Note. — For other cases, see False Imprisonment, Cent Dig. §§ 68- 
73; Dec. Dig. § 8.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

The défendant in the court below brings this writ of error to re- 
view a judgment for the plaintiiï entered upon the verdict of a jucj! 
in the United States Circuit Court for the Southern District of New 
York. 

Benjamin Trapnell, for plaintifif in error. 
Henry H. Bowman, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The plaintiff was a passenger on 
board the excursion steamer General Slocum, belonging to the de- 
fendant, on an excursion trip from Paterson, N. J., to Rockaway Beach 
and return. There was some fighting on the boat, in the course of 
which plaintiff was assaulted. The mate of the Slocum separated the 
parties, put the plaintiff's assailant and some other persons in the hold, 
and, when the steamboat arrived at Rockaway Beach, pointed plaintiff 
out and directed a police officer to arrest him. The officer took plaintiff 
to the magistrate's court at Far Rockaway, where the mate made a 
eomplaint against him. The plaintiff at first pleaded not guilty, but 
afterwards changed his plea to guilty, and was fined $5. He did not 
hâve the money to pay the fine, and he was chained with some criminals 
and put into a van and driven to Long Island City, where he was put 
in jail and kept in confinement until the next morning, when he was 
discharged. He sued for this false imprisoment, and obtained a ver- 
dict for $800 damages. 

The claim of counsel for défendant that the plea of guilty in tbe 
magistrate's court was a bar to this action is not well founded. The 
authorities are practically unanimous to the eft'ect that, in an action 
solely for false imprisonment, the termination of the criminal proceed- 
ings is immaterial. Newell on Malicious Prosecution, 307 ; Burns 
V. Erben, 40 N. Y. 463 ; Hopner v. McGowan, 116 N. Y. 405^10, 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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33 N. E. 558; Barry v. Railroad Co., 51 App. Div. 385, 64 N. Y. 
Supp. 615. The New York Code of Civil Procédure allows the arrest 
by an officer without a warrant only for a crime committed or at- 
tempted to be committed in his présence, or when the person arrested 
has committed a felony, although not in his présence, or when a felony 
has, in fact, been committed, and he has reasonable cause for beUeving 
the person arrested to hâve committed it. Code Civ. Proc. § 177. 
Hère the plaintiff was guilty only of a misdemeanor, and the arrest 
was illégal. Thorn v. Turck, 94 N. Y. 90, 46 Am. Rep. 136 ; Barry 
V. Railroad Co., supra; People v. Pratt, 22 Hun, 300; Loomis v. 
Render, 41 Hun, 268. The exception to the refusai of the court to 
charge the twenty-ninth request to charge raises the question of the 
measure of damages. This request was as follows: 

"(29) That, if tlie arrest was unlawful, it was only so from the time the 
plaiiitih: was arrested UDtil he reached the niaRistrate's court, which was by 
the undisputed évidence of the police officer ïess than one hour, and that 
damages can ouly lie given agaiust the défendant for the arrest on the boat 
aud the holding of hîm until he came irito the niagistrate's Jurisdiction." 

In respect to this proposition the court charged the jury, inter alia, 
as follows : 

'•If you should eome to the conclusion that the nmte was not warranted in 
pointing the plaintiff out to the officer for the purjiose of having hini arrest- 
ed, theu naturally there follows from that the (piestion what he should receivo 
for this indignity, aud it would be an indignity if you find the former con- 
cl-usions to prevail, what damages you sliall glve liim for such acts, and it 
seeuis to me very clear that the proceedings which followed from the time 
Ollieer Thompson laid his haud on him uutil he was back at his home flow 
naturally from the action of the mate in pointing him out to Officer Thomp- 
son." 

The gênerai ruie of damages in cases of false imprisonment is that 
the person causing a wrongful imprisonment is liable for ail the nat- 
ural and probable conséquences thereof. 12 Am. & Eng. Encyc. of 
Law (2d Ed.) 778, and cases cited. The plaintiff is entitled to recover 
damages for what the party wrongfuUy did. Buzzell v. Emerton, 161 
Mass. 176, 36 N. E. 796. The independent illégal acts of the officers 
of the law are not the natural and probable conséquences of such 
t3.1sc 3,rrcst 

Thus, in Gulf, C. & S. F. Ry. Co. v. Johnson, 54 Fed. 474, 4 C. 
C. A. 447, where plaintiff sued the railway company for forcible re- 
moval from a train by a constable acting on complaint of défendant, 
the court held the company not liable for the acts of the officer after 
plaintiiï's removal in putting plaintiff in irons, formally arresting him 
on warrant, and detaining him until released on bail. And in Frank- 
furter V. Bryan, 12 111. App. 549, it is held that, where the arrest is 
caused on one charge and a fine was imposed on another charge, the 
complainant was not liable for the false arrest. In McCall v. McDow- 
ell, Fed. Cas. No. 8,673, défendant was held liable for imprisonment 
and indignities suffered by plaintiff solely on the ground that they 
were the probable conséquences of such confinement in a military 
prison, if not provided against by him. 

But, as to the question whether the action of the magistrate or other 
officer of the law after the surrender of the person imprisoncd is the 
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natiiral and probable conséquence of the original unlawful act, the au- 
thorities are in conflict. In Shea v. Manhattan Railway Co. (Corn. 
PI.) 8 N. Y. Supp. 333, where defendant's employé caused the arrest 
of the plaintiff by a police officer and accompanied the officer to the 
police station and signed a complaint before the magistrate, and the 
plaintiff was discharged, the court held that ail the proceedings taken 
together constituted one continuous act of imprisonment, and that the 
arraignment of the plaintiff before the police justice was an inévitable 
concomitant and séquence of his arrest. The court there cited with ap- 
proval the following language of the court in Rown v. Christopher & 
Tenth Street Railroad Co., 34 Hun, 471 : 

"What was done was a continuous act, beglnnlng wIth the attempt of the 
driver to remove the passenger and termlnating only with hIs discharge the 
next mornlng by the court before which he was tal^en. • * ♦ To présent 
the case clearly to the .lury, the évidence of what occurred after the plaintiff 
was taken froni the car and up to and includlng the time of hls discharge was 
proper for their considération. It slraply exhibited the development of the 
events naturally following and arislng out of the unlawful act of the driver 
tn endeavoring to remove plaintiff from the car." 

In the latter case the action appears to hâve been for damages for 
unlawul removal from a car, for assault, and for unlawful impris- 
onment for resisting the effort at removal. The court held that the de- 
fendant was liable for ail the conséquences of ail of said acts. 

In Murphy v. Countiss, 1 Harr. (Del.) 143, in an action for trespass, 
assault, and battery and false imprisonment, the court held that the 
plaintiff could recover, not merely for the time the constable was 
bringing him to jail, but for the whole period of his imprisonment. 
And in Mandeville v. Guernsey, 51 Barb. (N. Y.) 99, the court says: 

"ïhe arrest being wrongful, the défendant is liable for ail the Injurions con- 
séquences to the plaintiff which resulted directly from the wrongful act 
• * • A person who has arrested a party wlthout process, or on void pro- 
cess, wrongfully, cannot detain him on valld process, untll he has restored 
sueh party to the condition he was in at time of his arrest, at least to his 
liberty. The law will not permit him to perpetrate a wrong for the purpose 
of executlng process, nor to use process for the purpose of continulng an 
Imprisonment, commenced wlthout authority, and by his wrongful act." 

See, also. In re Allen, 13 Blatch. 271, Fed. Cas. No. 208, and cases 
cited ; Powell v. Hodgetts, 2 Carrington & Payne, 432. 

On the other hand, in I^ocke v. Ashton, 18 L. J. Q. B. 76, the plain- 
tiff was a carman in defendant's employ, and had been sent to bring 20 
sacks of oats from the premises of certain grain merchants to those of . 
the défendant. Plaintiff brought back with him only 19 sacks, where-, 
upon the défendant gave him into custody on the charge of stealing the 
missing sack. The magistrate, before whom the complaint was pre- 
ferred, remanded the plaintiff, but subsequently discharged him, upon 
its appearing that the missing sack was left with the city toll collector 
as security for tolls. The judge instructed the jury that the plaintiff 
was entitled to damages for the whole time that he was kept in cus- 
tody. The case was heard on appeal before Chief Justice Denman and 
Judges Coleridge, Wightman and Earl. It was there argued that de- 
fendant was liable for ail the conséquences of his wrongful act within 
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the doctrine 6î Scott v. Shepard, 3 W. B. 892. The court held as 
follows: 

"The remand, in respect of wlilch the jury gtwe damages, was the act of 
the luagistrate, not the act of the défendant ; and therefore ought not to hâve 
heeu taken into considération by the jury in assessiug the damages." 

In Langford v. Boston & Albany Railroad Company, 144 Mass. 
431, 11 N. E. 697, where the agent of the défendant made a complaint 
to a trial justice against the plaintiff for unlawfully refusing to pay 
his fare, and the magistrate issued his return in due form for plaintiff's 
arrest, it was held that défendant was not liable in trespass for the 
acts donc by the officer in serving the return, even though the magis- 
trate had no jurisdiction to issue the return. Barker v. Stetson, 7 
Gray (Mass.) 53, 66 Am. Dec. 457, is to the same effect. 

In Teal v. Fissell (C. C.) 28 Fed. 351, the court in holding that the 
party making the complaint was not liable for the act of the justice 
said as follows: 

"To hôM the proseeutor responsible in such a en se who simply diseharges a 
public diity in making information of a supposed offense wduld not only be 
grossiy unjust to hini, but would also be highly injurlous to the public In- 
terests. • ♦ • Ile has nothiiig to do with Issuing the wrlt; no authority 
or influence respecting it. It is the justlce's duty to pass upon the facts, and 
détermine whether a warrant shall issue. Hls functloiis are judlclal. * * * 
Hère the proseeutors bonestly believed an offense had been comniltted, and 
that the information laid before him (the justice) was truthful. They were, 
therefore, in no respect responsible for what followed." 

In Barker v. Stetson, supra, the court says: 

"The authorities are conclusive that, when a person does no more than to 
prêter a complaint to a magistrate, he is not liable in trespass for the acts 
done under the warrant which the magistrate thereujMjn issues, even though 
the magistrate has no jurisdiction." 

In Brown v. Chapman, 60 Eng. Common Law, 364, the plaintifï 
sued in trespass for assault and false imprisonment. There the de- 
fendant preferred a charge of embezzlement to the magistrate, and 
the plaintiff was taken into custody. The court held that the acts of 
the défendant in inaking the charge, and even in stating in the présence 
of the magistrate that he, the défendant, gave the plaintiff into cus- 
tody, amounted to nothing more than calling upon the magistrate to 
exercise his jurisdiction. The court there in afhrming the nonsuit 
ordered in the court below discussed the cases bearing on this question, 
and concluded that a person making a complaint or applying to a 
magistrate for a return for the arrest of the accused only appeals to 
the magistrate to exercise his jurisdiction, and that the complainant 
is exempt from liability in trespass. 

In Newman v. New York, Lake Erie & Western Railroad Co., 54 
Hun, 335, 7 N. Y. Supp. 560, the plaintiff was arrested by the servant 
of the défendant as a suspicious person, and was afterwards dis- 
charged on the ground that the arrest was made without légal author- 
ity. There was a conflict in the testimony as to whether the plaintiff's 
détention in the police station was or was not at the instance of de- 
fendant's officer. The court was therefore asked to direct the jury 
that, if they should be of the opinion that defendant's officer arrested 
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the plaintiff, it was not liable for what subsequently occurred by rea- 
son of the action of the pohce officer or of the justice in detaining the 
plaintiff, uniess they believed it was at the request of defendant's offi- 
cer. The court dechned to make this charge, and held that the de- 
fendant was entitled to the instruction requested. In its opinion the 
court said as follows; 

"From the tinie wheu the plaintiff was taUen before the sergeant he was 
subject to his control and direction, and if he, in the discharge of bis duty 
and the exercise of liis anthority, considered the case to be one reqiiiring tiie 
further détention aud examination of the plaintiff, it was his act and not that 
of the défendant. If, on the eontrary, the détention was produced by the in- 
stigation or urgency of an officer In tlie employnient of défendant, having an- 
thority on its behaif to malie the arrest, then the défendant would he liable 
for the damage sustained by this continued détention of the plaintiff, and the 
case should hâve been in that manner submitted to the jury, instead of the 
subject being withdrawn, as it was, from their considération by this refusai 
to charge." 

This court is not agreed as to the gênerai rule of liability for dam- 
ages applicable in such cases where the évidence fails to show any 
action on the part of a défendant other than such as is necessary to 
place the person arrested under the control of the magistrate. In the 
case at bar, however, it appears that the mate pointed the plaintifï out 
and told the officer to arrest him, saying, "Catch that fellow, take 
him" ; that he charged him with being one of the men who had caused 
the disturbance; that he made the complaint before the magistrate on 
which plaintiff was committed, and in said complaint charged plain- 
tiff with using threatening, abusive, and insulting behavior with in- 
tent to provoke breach of the peace. The évidence shows that thèse 
accusations were not justifîed by the facts, and that plaintiff' merely 
defended himself against an unprovoked assault. The mate admitted 
that the first thing he saw was that somebody struck plaintiff in the 
face, and that he told plaintiff that he, plaintiff, had been abused, and 
that a great wrong had been done him. 

In thèse circumstances we think the conduct of the mate after the 
arrest may be justly regarded as a continuation of the original wrong 
for which défendant was liable, and that the subséquent proceedings 
were the direct resuit of the unjustified and pernicious activity and 
urgency of the mate, and only indirectly and remotely attributable to 
the action of the committing magistrate. We think, fnrthermore, that 
in either view of the case the plaintiff was entitled to a verdict, and 
we are not prepared to say that the damages imposed would hâve been 
excessive if they had been assessed for the indignity and suffering 
endured prior to the proceedings before the magistrate. 

The judgment is afîirmed, with costs. 
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LEHIGH VALLEY R. CO. v. PKOVIDENCE WASHINGTON INS. CO. 

(Circuit Court of Appeals, Second Circuit. May 19, 1909.) 

No. 262. 

1. Insurance (§ C22*) — Construction of Contract— Limitation of Action. 

An open policy of marine insurance issuetl to a carrier on its cargoes, 
Insuring them "for account of whom it may concern," contained a pro- 
vision that no actions sliould be maintained tliereon "unless commeiieed 
within tlie tinie of 12 months next after tlie disaster causing sucli loss 
or damage sliall occur."' Hcld, tliat sucti policy was not one of liability 
Insurance, but tliat tlie sinlîiug of a vessel, causing damage to its cargo, 
was the "disaster" causing tlie loss, and that the insured had imme- 
, diately a riglit of action for tlie benefit of any party in interest, in- 
dependeutly of any antécédent recovery agaiust it by the cargo owner, 
and that an action was barred in 12 months thereafter. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. J C22.* 

Conditions in policy as to tinie for bringiiig suit, see notes to Steel v. 
Phœnix Ins. Co., 2 O. 0. A. 473; Rogers v. Home Ins. Co., 35 C. G. A. 
404.] 

2. WoRDS AND Phrases— "Waiver." 

A "waiver" is the intentioiuil relinquishment of a known right. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
7375-7381, 7831-7832.] 

'■ Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 167 Fed. 233. 

In the policy sued upon the respondent insured the libelant, "for account 
of whom it niay concern, on ail kinds of grain and flaxseed, against any and 
ail risks and périls of flre, iuland navigation and trausportation, the prop- 
erty of the assured or held in trust or custody, or as freighter, forwarder, 
bailee or cominon carrier, while on board barge or barges, lighter or lighters, 
boat or beats, float or floats." On January 23, 1903, while the policy was in 
force, 4,500 bushels of wheat covered by it and in the course of transporta- 
tion by the libelant as common carrier were daniaged by the sinking of a ca- 
nal boat upon which they were loaded. The owners of the wheat assigued 
their clalin for its loss to one Bradley, who in March, 1906, obtained a decree 
against the libelant in the District Court. In April, 1907, this decree was 
affirmed on appeal by this court. The libelant pald the amouut of the de- 
cree and within 12 months thereafter brought this action to recover the 
amount so paid together with expeuses. 

The District Court held that the respondent was not liable because: (1) 
Tlie action was not commenced within the time limited by the followiiig pro- 
vision of the policy: "It is further hereby expressly provlded that no suit 
or action against said compauy for the recovery of any claim upon, under, or 
by virtue of this policy shall be sustainable in any court of law or chancery, 
unless such suit or action shall be commenced within the time of 12 months 
next after the disaster causing such loss or damage shall occur; and in case 
any such suit or action shall be commenced against said company after tbi; 
exiiiration of 12 months next after the disaster causing such loss or damage 
shall bave occurred, the lapse of time shall be taken aud elaimed as conelu- 
sive évidence against the validity of the claim thereby attempted to be eii- 
forced." (2) The policy provlded that it should not apply, should there be 
any existing Insurance by the owner of the goods, and there was such In- 
surance. 

*For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Robinson, Biddle & Benedict (U. S. Montgomery, of counsel), for 
appellant. 

James J. Macklin (De Lagnel Berier, of counsel), for appellee. 

Before LACOMBE, COXE. and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
question of primary importance in this case is whether the action was 
commenced within the 12-months limitation period of the policy. If 
the limitation is a bar, there is no necessity for considering the other 
questions presented. The disaster which caused the damage to the 
grain occurred in 1903. If this were the "disaster" of the limitation 
clause, this action— begun in 1907 — was commenced too late. If, on 
the other hand, the decree which held the Hbelant liable was, with re- 
spect to it, the "disaster," the action was commenced in time. In oth- 
er words, the question is whether the policy can be treated as one of 
liability insurance. 

As already shown, the libelant was insured "for account of whom 
it may concern," and the policy covered the grain while in the custody 
of the libelant as a common carrier or bailee. We think that upon the 
occurrence of the damage by the sinking of the vessel the libelant had 
immediately a cause of action upon the policy. As bailee and carrier 
it had a spécial property in the wheat. Moreover, its right to recover 
upon the policy was not merely for its own benefit, but for the benefit 
of the other interested parties. It is true that after payment to the 
gênerai owner recovery upon the policy would bave afforded reim- 
bursement as in the case of liability insurance. But that did not make 
it a liability insurance policy. As already stated, the libelant had the 
right to recover independently of any antécédent recovery against it 
and to hold the amount recovered either for its own benefit by way of 
reimbursement or for the benefit of other parties in interest. It fol- 
lows, therefore, that as the libelant could hâve brought suit immediate- 
ly after the accident, the limitation clause operated as a bar to this 
action, which was commenced several years afterwards. 

The next question is whether the respondents waived the défense 
of the limitation clause. A waiver is the intentional relinquishment 
of a known right. We see nothing in the record showing that the re- 
spondent or its agent intended to waive this défense. The testimony 
•concerning a promise to bear a part of the expenses of the litigation 
is entirely insufficient to establish such a waiver. The fact that the re- 
spondent insisted upon other défenses did not amount to a waiver of 
this défense. Moreover, we find nothing operating against the re- 
spondent by way of estoppel. 

The decree of the District Court is afiiirmed, with costs. 
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Eli CAMBIO GOLD MINING CO. T. CUCHABAS MINING 00. et al. 

(Circuit Court of Appeals, Nintli Circuit. August 2, 1900.) 

No. 1,669. 

Shipping (§ 27*) — Sale of Vessbl— Action for Teice— Failure to Deliver. 
A purehaser of a lialf interest in a steamer, wlilch eontracted to pay 
therefor one-half lier cost, to be shown by an Itemized bill to be furnish- 
ed by the seller, and on the transfer of sucli half by a good and sufficient 
bill of sale free froui liens, held not bound for the purchase prlce, where 
no bill of tUe cost nor bill of sale was tendered prior to the time when 
the vessel was lost. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 27.*] 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Southern District of California. 

J. B. McLaughh'n and John L. Fleming, for plaintiiï in error. 

J. H. Shankland and J. P. Chandler, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

ROSS, Circuit Judge. The plaintiff in error, a corporation or- 
ganized and existing under the laws of South Dakota, brought this 
action in the court below to recover of the défendants in error money 
alleged to be due upon contract. The cause was tried before the 
court without a jury upon stipulation of the parties, and resulted in 
a judgment of nonsuit. The contract was in writing, bore date Oc- 
tober 17, 1904, and provided for the sale by the Cambio Gold Mining 
Company to the Cucharas Mining Company of a half interest in a 
certain steamship, called "Arrow," her tackle, apparel, etc., after the 
vessel should be taken by the vendor to the port of Mazatlan, Mexico, 
and there placed. under the Mexican flag, and, upon the consummation 
of such sale, further providing for the future opération of the ship 
by the vendor and vendee through a corporation to be organized by 
them under the laws of the territory of Arizona, upon certain terms 
and conditions specified in the contract, but which need not be detailed. 
The contract expressly declared the plaintifï in error to be the owner 
of the ship, and contained an express warranty on its part: 

"That said vessel, with her tackle, apparel, furiiiture, toats, and other ap- 
purtenanees, is now, and shall continue to be, until the transfer at Mazatlan. 
reputlic of Mexico, of a half interest to the vendee according to the terms and 
stipulations of this instrument, wholly and exclusively the property of the 
vendor, and free of liens, incumbrances, and claims of any and every descrip- 
tion." 

It also contained thèse express covenants on the part of the ven- 
dor : To properly equip the vessel and cause her to be navigated as 
expeditiously as possible to the port of Mazatlan, and there to place 
her under the Mexican flag, with ail the proper and légal forms ; that 
immediately upon the vessel reaching Mazatlan in good order, and 
lier being there placed under the Mexican flag, the vendor should de- 
liver to the vendee an itemized bill, accompanied by proper vouchers 

•For other cases see same topic & § nombbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in writing, when vouchers could be obtained, which statement sliould 
include the original cost of the vessel. her tackle, apparel, furniture, 
boats, appurtenances, etc., the expansés for fuel and navigation to 
Mazatlan from Port Townsend, Wash., where she then was, the ex- 
pense of placing the vessel under the Mexican flag, and any and every 
other necessary expense incurred in the premises, and thereupon the 
vendor should tender and deliver to the vendee a proper bill of sale 
or other instrument sufficient to pass the title to a half interest in the 
vessel and her equipment to the vendee upon the concurrent payment 
on its part to the vendor, in lawful money of the United States, of 
one-half of the proper total of the aforesaid itemized statement; the 
Cucharas Mining Company expressly covenanting: 

"To purchase, at tïie tlme and place and m the manner aforesaid, the half 
interest aforesaid, and well and truly to pay the purchase prlce, to be made 
certain in the manner aforesaid." 

The agreement contained the further provision that any sum of 
money advanced by the vendee for the benefit or on account of the 
vessel, at the request of "the président, manager, master, or superin- 
tendent," between the time of the exécution of the contract "and the 
time of transfer as aforesaid, shall be and remain a lien, without in- 
terest, chargeable against said vessel, and to be credited upon the 
purchase price as aforesaid when ascertained." The agreement also 
contained provisions for the organization by the vendor and vendee 
of a corporation under the laws of Arizona, the capital stock of which 
should be owned equally by the vendor and vendee, for the future 
opération of the ship for the benefit of the parties interested. 

The évidence introduced vtpon the trial showed that when the ven- 
dor got the vessel to Mazatlan it ascertained that under the lavVs of 
Mexico no ship carrying the Mexican flag could be operated by a 
foreign corporation, and that, upon that fact being brought to the 
notice of the Cucharas Mining Company, the président of that Com- 
pany, in a letter to the président of the El Cambio Gold Mining Com- 
pany, wrote: 

"I am in receipt of a letter from Mr. H. P. Durrell, incloslng letters from 
your attonieys, Taylor & Howat, and Messrs. Wholen & Bartning, of Mazatlan, 
statlng that it is Impossible for us to operate the steamship Arrow with a 
foreign Company. We note that you think it best to organize a Mexican Com- 
pany with .$50,000 capitallzation. If it does not cost too much to organize this 
Company, and cause too much delay on account of red tape, I think it would be 
the best way out of it. If, however, the cost is excessive, and there will be 
great delay, I thinlî it would be much better for you to do as your attonieys 
suggest, and transfer the vessel to your agents at Mazatlan, and operate the 
boat in their name, of course, having our ownerships set forth properly with 
a private contract. Inasmuch as most of the business will hâve to go through 
your agents' hands, I am inclined to think thls would be the best way out of 
It. However, you are on the ground and understand the situation better than 
I do. Therefore we will leave the matter in your hands, and hereby give our 
consent to the necessary changes in our contract with your company to cover 
this opération of the steamer under the plan as set forth above." 

In its amended complaint the plaintifï in error alleged : 

"That the transfer of said vessel and her equipment and paraphernalîa to 
said Mexican corporation was substituted for the agreement to transfer the 
(Oae-half interest therein to the défendants." 
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The above letter does not sustain that averment, and there was no 
other proof tending to sustain it ; and as it appeared f rom the évidence 
that the plaintiff in error never did deUver or tender to the contem- 
plated vendee the itemized bill provided for by the contract, and nev- 
er did deliver or tender to it any bill of sale or other instrument suffi- 
cient, or even purporting to pass to the vendee the half interest in the 
vessel and her equipment, as provided for in the written contract, and 
that the ship was lost before the consummation of the contemplated 
sale, the court below was clearly right in giving, as it did, a judgment 
for nonsuit against the plaintiff. 

The judgment is affirmed. 



TUE GHAZEa 
(Circuit Court of Appeals, Second Circuit. June 15, 1900.) 
No. 265. 

1. SnippiNG (§ 132*) — CoNNECTI^^G Carkiebs— Suit fob SnOBT Deliveby of 

Caego — BuRDEN' or Pnoor. 

Wlieu it is sliown tliat gonds, when delivered by a vessel whicli was 
tlie iiist carrier to tlie consignée, were déficient in quantity, tlie presump- 
tion is tliat tlie missing goods were delivered to sucli vessel, and the prima 
facie case so made ont is not only one of liability against the owner, but 
of a maritime lien against the ship, and the burden rests upon her to 
prove that she delivered ail that she received. 

[Kd. Note. — For other cases, sce Shipping, Dec. Dig. § 132.* 
Presumptions and burden of proof as to cause of loss or Injury to 
goods shipjjed by vessel, and diligence or négligence of carrier, see note 
to The Patria, OS C. C. A. 398.] 

2. Shipping (§ 141*) — Loss or Cargo— Exemption of Liability in Bill of 

Ladinq. 

An exemption in a bill of lading of liability for loss of cargo by theft 
does not relieve tlie vessel, where there was négligence ou her part whlch 
contributed to or facilituted the theft. 

[Ed. Note.^For other cases, see Shipping, Dec. Dig. § 141.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Robinson, Biddle & Benedict (H. S. Hertwig and Wm. S. Mont- 
gomery, of counsel), for appellant. 

J. Parker Kirlin and John M. Woolsey, for appellee, 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. This action was brought by the assignée of two 
through bills of lading to recover damages for the alleged loss of 
bristles out of cases shipped from Tientsin, China, to Shanghai on 
certain steamers and there transhipped to the steamship Ghazee for 
transportation to Boston. 

It is admitted that ail the cases in question were delivered to the 
Ghazee and were carried by her to Boston, and the testimony is un- 
contradicted that part of their contents, amounting in ail to 830 pounds 
and vahied at $1,500, were missing from the cases when they were 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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delivered to the consignée. Indeed, before the trial it was stipulated 
by the parties that there were more bristles delivered to the first car- 
rier at Tientsin than were delivered to the consignée by the Ghazee 
on her discharge at Boston. 

The défenses of the Ghazee were: (1) That she delivered the 
goods in the same condition in which she received them; (3) that 
there was no proof that the missing bristles had been delivered on 
board her, and, consequently, no maritime lien Vi'as established; (3) 
that she was relieved from liability by the following exceptions in the 
bill of lading: 

'■The aets of God, • * * robbers or thieves b.v land or sea, on board, 
in craft, or on shore, whether In the service of the shipowner or not. * * * 

"Jlerchandlse on wharf in craft or elsewhere awaiting shipnient or deliv- 
ery is absolutely at shipper's or consignee's rislî." 

It is well settled by the authorities that : 

"A coniiectins carrier who has comiileted the transportation and delivered 
Ihe goods to the consignée in a daniaged condition or defïcieut in quantit.y 
wlll be held liable in an action for the damage or deficiency witliout proof 
that it was oecasioned by his fault, iinless lie can show that be received them 
in the condition In whlch they were delivered." ;5 Hntchinson on Ovrriers, § 
138-i, and cases cited. 

Or, as stated by the claimant in its brief in speaking of the proof 
required of such a carrier: 

"Ile has merely to show that the cargo was not daniaged while in his cus- 
tody, and that he delivered It In the same condition in which he received It." 

This ruie is, manifestly, as applicable to carriers by sea as to land 
carriers, and, in our opinion, is unafïected in its opération by the prin- 
ciple that in order to maintain a proceeding in rem delivery of the 
cargo upon the vessel must be shown. When it appears that goods 
delivered by the last carrier to the consignée are déficient in quantity, 
the presiimption is that the missing goods were delivered to such car- 
rier; and the prima facie case made out is not only one in which a 
carrier's liability is shown, but in which a maritime lien against the 
ship is established. Presumptively the missing bristles were delivered 
on board the Ghazee. Unless she sustained the burden of proof that 
they were not so delivered, she was liable in this action. 

Now the burden was upon the Ghazee to establish a négative — that 
the goods were not lost or stolen while in her custody. She attempt- 
ed to do this by showing : That her officers watched the cases as they 
came over the ship's side and were being stowed in the hold and saw 
nothing wrong; that the cases went into a part of the hold where it 
would bave been very difficult to broach them ; that on several oc- 
casions the hold was inspected, and no change in the condition of the 
cases was seen ; and that no bristles were f ound on the deck. This tes- 
timony went far to show that the cases were not opened while upon 
the ship, but did not go far enough. The chain of négative proof re- 
quired was incomplète. The proof left sevéral hypothèses consistent 
with the loss of the bristles upon the ship and with her liability there- 
for. Thus, for example, it appears that the ship lay eight days at 
Shanghai, and that two quartermasters were on duty at night. Thèse 
men were not called as witnesses. In the absence of any proof it can- 
172 F.— 24 
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not be assumed that they did their full duty. For ail tliat appears 
they may hâve failed in the performance of their duties and through 
négligence made it possible for thieves to enter the holds, extract the 
bristles, and put back the cases. In such a case the exemption in the 
bill of lading would not relieve the ship. While a gênerai exemp- 
tion against thieves may be valid, it is not to be construed as includ- 
ing Or as applicable to a case where there was négligence on the part 
of the ship which contributed to the theft or facilitated it. Cunard 
S. S. Co. V. Kelley, 115 Fed. 686, 53 C. C. A. 310. 

Of course we are not expressing an opinion that the bristles were 
stolen in the manner suggested. We merely point out that they might 
hâve been so taken to show that the ship failed to remove the pre- 
sumption against her. She assumed a difificult task — to establish a 
négative. But the diffîculty in establishing it in no way relieved her 
from the burden of doing so if she were to escape liability, and, as we 
hâve seen, the vessel has not sustained this burden. She has merely 
presented évidence from which inferences both ways may be drawn. 
She has failed to fulfiU the obligation of showing the fact that the 
loss did not occur while the goods were in her custody. 

The decree of the District Court is reversed, with costs, and the 
cause remanded, v^'ith instructions to enter a decree for the libelant 
for its damages—to be £=;certained in the usual way — and costs. 



TIIE SENECA. 

(Circuit Court of Appeals, Second Circuit. June 15, 1009.) 

No. 270. 

Shippinq (§ 116*) — Suit fou Sitort Deliveby of Cargo— Burden of Proof. 

\Vhere tlirough bills of lading for boxes of bristles recited that the 
weight and quantlt.y were uiiknown, the burden rests upon the shipper to 
show their weight, when received, In order to hold the last carrier llable 
for a claimed short weight in the quantity delivered. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 435 ; Dec. Dig. 
S' lie.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 163 Fed. 591. 

J. Parker Kirlin and John M. Woolsey, for appellant. 
William M. Beard, Walter P. Paret, and James T. Kilbreth, for 
appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. This action— likewise for the loss of bristles— 
is, with respect to the burden of proof, the converse of that of The 
Ghazee (decided at this time) 173 Fed. 368. In that case it was stipu- 
lated that more bristles were delivered to the first carrier than were 
delivered to the consignée, and it was held, under the last carrier 
rule, that the burden was upon the ship to show that it delivered them 
in the condition in which they were received. In this case there was 

•For other cases see same topic & i numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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no stich stipulation, and the burden was upon the libelant to show that 
the bristles which were abstracted were delivered to the ship. 

This burden of showing dehvery to the ship we think was not sus- 
tained by the hbelant. There was no positive testimony that the boxes 
were full of bristles when delivered on board the ship. The libelant's 
whole case depended upon showing the weights ; and yet the bill of 
lading contained no notation of weight and recited that weight, quality, 
quantity, contents, and value were unknown. The boxes were not 
in fact weighed after they were placed on board the ship, and it does 
not appear that they were weighed before. No évidence of négli- 
gence in the care or custody of the cargo during the voyage was ofïered 
by the libelants. That which was offered came from the ship and tend- 
ed to show that the boxes were not broached during the voyage. 

Ail the évidence of the weight of the 50 cases relied upon by the 
libelants was a receipt or boat note signed by the mate of the ship 
after the issuance of the bill of lading containing a notation "Pis 50," 
coupled with testimony that such notation meant "50 piculs"; a 
picul being a Chinese weight of ISSi^ pounds. But while this receipt 
was admissible in évidence against the vessel, it was subject to ex- 
planation. We are satisfied that the mate who signed it did not un- 
derstand the meaning of the obscure notation of a foreign weight. 
He knew that the boxes had not in fact been weighed, and we think 
it clear that there was no intention upon his part in signing the boat 
note to vary the récital of the bill of lading that the weights were 
unknown. Even to a person understanding the meaning of the phrase, 
the notation would seem to be a rough estimate, rather than an ac- 
curate statement of weights. In our opinion the notation, under the 
circurhstances, was insufficient either to show the weight of the boxes 
or to shift to the ship the burden of proving its inaccuracy. No prin- 
ciple of estoppel operated against her. 

We think that the libelants failed to show that the bristles which 
were abstracted were ever delivered on board the Seneca and, con- 
sequently, that the libel should hâve been dismissed. 

The decree of the District Court is reversed, with costs, and the 
case remanded, with instructions to dismiss the libel, with costs. 



WESTINGHOUSE ELECTRIC & JXFG. CO. V. TOLEDO, P. C. & L. RY. CO. 

(Circuit Court of Appeals, Sixth Circuit. July 29, 190».) 

No. 1,8C8. 

1. Patents (§ 157*)— Construction— Paper Patent.?. 

Wliile the fact that the device of a patent has never been put in use 
does not affect the validity of the patent, it is grouiid for giving it a 
strict construction. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 157.*] 

2. Patents (§ 112*) — Validity- Presumption erom Issuance. 

The presumption of the validity of a patent arising from its issuance 
Is wealiened by the faqt that certain prior patents, claimed to antieipate,^ 
were not cited to nor considered by the examiner. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 1S4; Dec. Dig. 
§ 112.*] 

^For oUier cases see same topic & § ndmbeh in Dec. & Am. Digs. 1907 to date, & Rop'r Indexes 
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3. Patents (§ 328*) — Antictpation— Electric Conteolleb. 

The Browii iiateut, No. 618,103, claim 6, for a metliofl.of electrica\ 
control, designed to sac-nre an acoeleratlon of s;)eed of motors aiifl at the 
saine time protect theiii Irom iujury, is vold for anticipation by tlae Pot- 
ter patent, No. .524,31)0. 

[ICd. Note. — For otiier cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

L. F. H. Betts, for appellant. 

Thomas F. Sheridan and Clifton V. Edwards, for appcllee. 

Before LURTON and SEVERENS, Circuit Judges, and COCII- 
RAN, District Judge. 

COCHRAN, District Judge. This is an appeal from a decree dis- 
missing the bill in a suit for patent infringement. The patent is No. 
618,163, issued January 24, 1899, to W. M. Brown, assignor, and as- 
signed to appellant, complainant below, May 27, 1902. The patent 
is entitled as one for "electric motor control." More definitely, it is 
one for a method of electric motor control and for an apparatus to 
practice such method. It contains twelve claims. The first six relate 
to the method, and the other six to the apparatus. Claim 6, the last of 
the method claims, is the only one put in suit. It is what is called a 
"paper patent," in that it has never been used by the appellant, and that 
though it is in the business of selling electrical controllers. The ex- 
cuse given for not using it heretofore is that its use would require a 
motor adapted thereto, and up to this time it has not deemed it best 
to put such a motor on the market. The validity of the patent, how- 
ever, is not affected by its nonuser. Continental Paper Bag Co. v. 
Eastern Paper Bag Co., 210 U. S. 40.5, 38 Sup. Ct. 748, 52 h. Éd. 1122. 
But it may be said to hâve a bearing on its construction. In view 
thereof the patent should not be given a broad or libéral construction. 
Judge Putnam, in the case of Bradford v. Belknap Motor Co. (C. C.) 
105 Fed. 63, with référence to such a patent, said : 

"We must proceed with great caution and avoid .giving thé conijilainant 
the bene'flt of anytliing beyond what liis invention and patent clearly require." 

The grounds on which the lower court dismissed the bill are thus 
set forth in the conclusion of Judge Tayler's opinion: 

"So I come to the conclusion: 

"1. That ail that is important or useful in the patent in suit has becn long 
before discovered and used. 

"2. The departure iu the patent In suit from preeeding forms Is so slight 
and its absence of advance in real usefulness so apparent that we can readily 
understand why it has never gone iuto practical use. 

"3. Whatever improvement Brown niade, it was au improvement obvious 
to auy one skilled in the art and so slight as to be of negllgible value." 

We do not understand from this that it was thought that the patent 
is not, to a certain extent, at least, an advance on the prior art. It 
seems to be conceded that it is; the position being that the advance 
is so slight as to be of no real value, and, such as it is, is obvious to 
one skilled in the art. The appellee's contention, however, is that it is 
not to any extent an advance thereon, having been fully anticipated by 

•For other oaBes see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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disdosures made in prior patents. The patents relied on are: No. 
435,958, issued September 9, 1890, to M. J. Wightman, assigner; No. 
444,900, issued January 30, 1891 to M. J. Wightman, assigner; No. 
624,396, issued August 14, 1894, to W. B. Potter, assigner ; and No. 
687,443, issued August 31, 1897, to W. H. Knight and W. B. Potter. 

The appHcation for the Knight and Potter patent antedates the Pot- 
ter patent. The first Wightman and the Knight and Potter patents 
are each for a method of electric motor control. The second Wight- 
man and the Potter patents are each for an apparatus to practice a 
method of such control. Each of thèse, as a matter of course, dis- 
closes the method which it is adapted to practice. 

It will help us to détermine whether claim 6, the one in suit, was so 
anticipated to understand, to a certain extent at least, the nature of the 
methods covered by the first five claims, and it will clear up the situa- 
tion if we address ourselves to certain preliminary matters before pro- 
ceeding to a considération of said claims. 

Those methods are applicable only where a plurality of electric 
motors are in use, and that where the field of each motor is provided 
with duplicate windings. In the spécification they are treated as ap- 
plicable where two such motors are in use, and to them when used in 
operating a street railway car. In disposing of this case we will so 
limit ourselves. 

An electric motor consists of two parts, one stationary and the 
other rotary. The former is called the "field," and the latter the 
"armature." The latter lies within the former. Each itself consists of 
two subordinate parts, a soft iron core and an insulated copper wire 
wound around the core. What we mean when we say that the fiel.d of 
each of the two motors bas duplicate windings is that it bas two coils 
of such wire wound around its core. The armature and the field wind- 
ing of each motor are in séries, i. e., in continuous relation. Their 
function is to conduct the electric current coming to them from the 
trolley wire around their respective cores, from whence it passes to 
the ground. In passing around the cores the current magnetizes them, 
and it is the magnetic action so induced that causes the armatures and, 
sequentially, the axles of the car wheels to which they are attached 
and those wheels to rotate and the car to move., 

The control of the two electric motors is efifected by controUing the 
electric current which flows through them. The apparatus by which 
it is controUed is termed the "controller," or "switch." It is the 
cylindrically shaped structure or drum stationed on the car platform 
on top of which is a crank with a handle whereby the motorman op- 
érâtes it. Such control is exercised to efifect several separate and dis- 
tinct ends, each of which is essential to the successful running of the 
car. They are as follows, to wit: Starting the car, stopping it, ac- 
celerating or lowering its speed, reversing its direction, and prevent- 
ing the motors being burnt out in the course of effecting the other 
ends. Conceivably an invention relating to a method of control of 
'.wo motors so used may be so broad as to cover ail the ends for which 
it may be exercised or it may be limited to some one of them. Hère 
each of the first five of the method claims is limited to a single end, 
to wit, accelerating the speed of the car. Claim 6 bas to do with so 
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accelerating and at the same time preventing the motors being burnt 
out. 

In dealing with the first five of the method daims we will consider 
them together. The patent in suit discloses two separate and distinct 
methods of accelerating the speed of rotation of the armatures of the 
two motors. One is by varying the circuit relations of the field wind- 
ings, i. e., the course of the current therethrough, in such a way as to 
reduce in successive steps the opposition to its flow until the minimum 
of possible opposition is reached, and doing this first with one motor 
and then with the other. By so doing, as the opposition is reduced, 
the flow of the current through the motors is increased and the speed 
of rotation accelerated in successive stefis. 

There are two kinds of possible opposition to such flow. One is 
termed "ohmic résistance," and the other "counter-electro-motive 
force." The former is the opposition of the wire through which the 
current flows, and varies with the size and length thereof . It is passive 
or dead and is analogous to that which friction gives to the flow of 
water through a pipe. The latter is active or live and is analogous 
to that which the load on a water motor causes the vanes or blades 
thereof to présent to the flow of water therethrough. It is generated 
by the armatures of the motors and is dépendent on two factors, the 
speed of rotation of the armatures and the strength of magnetic action 
of the fields. This strength is itself dépendent on two factors, the 
quantity — ampères — of current flowing around the cores, and the 
number of times it flows around them ; the product of the two being 
termed "ampere-turns." The force so generated is like that of the 
current itself, except that it acts in the opposite direction, and hence 
its name "counter-electro-motive force." Certain différences between 
thèse two kinds of opposition need to be emphasized. Opposition from 
such résistance exists whether the armatures are rotating or not; 
whereas, that from such force can exist only when they are rotating. 
Again, opposition from such résistance can exist as well outside as 
within the motors ; whereas, that from such force exists only within 
the motors. And, further, opposition from such résistance consumes 
a portion of the current by turning it into beat, thereby wasting such 
portion thereof; whereas, opposition from such force does not waste 
any portion of the current, and it is the overcoming thereof by the 
magnetic force induced by the current that causes the armatures to 
rotate and the work to be done. 

There are three possible variations of the circuit relations of the 
duplicate windings of a motor, i. e., of the course of the current there- 
through. They may be in séries, i. e., so related that the current flows 
through one and then through the other. They may be in parallel 
or multiple arc, i. e., so related that the current divides between them 
and the two portions thereof flow therethrough simultaneously. Or 
they may be out of relation, so that the current does not flow there- 
through either successively or simultaneously, but only through one of 
them. This being out of relation may be either entire or partial, caus- 
ed when partial by à shunt — a path of low résistance around one of 
the windings — in which case a slight portion of the current flows 
through the shunted winding. Thèse three possible variations of thè 
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circuit relations of the windings yield three grades of opposition from 
ohmic résistance, one to each variation. The maximum grade is when 
the windings are in séries. The next highest grade is when they are 
eut of relation. It is one-half of the maximum grade. The minimum 
grade is when they are in parallel. It is one-half of the intermediate 
grade and one-fourth of the maximum. They yield only two grades of 
opposition from counter-electro-motive force; two of them yielding 
the same grade of opposition from this source. The maximum grade 
is, as in the case of the maximum grade from ohmic résistance, when 
the windings are in séries. The minimum grade is when they are out 
of relation or in parallel, and the existence of each grade of opposition 
from this source dépends, as heretofore stated, on the fact that the 
armatures of the motors are rotating. Out of thèse three possible 
variations of the circuit relations of the duplicate windings of a motor 
there comes therefore three grades of opposition to the flow of cur- 
rent therethrough. 

As a conséquence of this, thèse three possible variations of thèse 
relations yield also three rates of speed of rotation of the armature 
of a motor; the minimum rate existing when the maximum grade 
of opposition exists, i. e., when the windings are in séries, the next 
when the intermediate grade of opposition exists, i. e., when the 
windings are out of relation, and the maximum when the mini- 
mum grade of opposition exists, i. e., when the windings are in par- 
allel. And, if the opposition to the fîow of the current is reduced 
fîrst in one motor and then in the other, in the order of the grades 
thereof, the maximum opposition existing in both motors when the ré- 
duction begins, four distinct grades of opposition from that then exist- 
ing are yielded, and the speed of rotation is accelerated in four suc- 
cessive steps from the rate then existing, assuming the armatures of 
the motors to be then rotating. 

The other method of accelerating the speed of such rotation dis- 
•closed by the patent is by varying the circuit relations of the motors 
as a whole, and not simply of the duplicate windings thereof. There 
are three possible variations thereof, the same as in the case of the 
duplicate windings. They may be in séries — out of relation — or in 
parallel. As the first and last are the only ones used in accelerating 
the speed, no further référence need be made hère to the second one. 
When the two motors are in séries, the current flows through them 
successively, i. e., first through one and then through the other. When 
in parallel, it divides between them, and the two portions thereof flow 
therethrough simultaneously. The lowest rate of speed exists when 
the two motors are in séries, and that existing when they are in paral- 
lel may be said to be double what it is when they are in séries, as- 
suming the motors to be able to hold up under this condition. This is 
so because when the motors are in séries the force or voltage of the 
current is divided befween them; whereas, when they are in parallel 
each motor has the full force or voltage. 

The method of accélération covered by each of the first five method 
•claims of the patent in suit is a combination of thèse two distinct 
methods of accélération, and the only différence between the claims is 
in their phraseology. The way in which the patentée combined them 
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is shown diagrammatically in Fig. 2 accompanying the spécification of 
the patent. It is as f ollows, to wit : 

2 — WJ/WwU-cv-AA/W — W-^ — VWV\r-M/y\A — 
3» — WJ/wWV^-<>-A/WV^ WW^ — VWlV-H/Wv — 

3 — ^^-'MAA/U-^> yWW^ / W\A^^ — Wi-^h\h — 

3* • — ^^^-J/wwvi-<> vvvw^| w\JW^ — wwvHivî/P— 

5\, — '^--'a/WVV^-<>-^\AA/V^-^/VW^-<> Y^ / wwv^ 
t ■ — '^-l/WWV^^o-H/VW — VW\i^ 7^<> — WW\r-^WW\r-f 

In explaining this diagram we would, for the présent, ignore so 
much thereof as' is under the letters B and R. That portion thereof 
has nothing to do with what is covered by the claims of the patent. 
A represents the armature of one motor, and Fa and Fb the two wind- 
ings of the field of that motor. AA represents the armature of the 
other motor, and FFa and FFb the two windings of its field. 1 rep- 
resents the position at starting, and 2, 3, 4, 5, 6, 7, 8, and 9 represent 
eight différent running positions. 2a represents a transition position 
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between running positions 2 and 3 ; 3a a like position between running 
positions 3 and 4; 5a, 5b, 5c, 5d, four transition positions between 
running positions 5 and 6; 6a a transition position between running 
positions 6 and 7 ; and 7a a like position between running positions 
7 and 8. It will be noted that at starting position 1, the windings of 
each motor are in séries, presenting the highest grade of opposition 
to the flow of current from ohmic résistance, that from counter-elec- 
tro-motive force not existing, as the armatures are not then rotating. 
At position 2 the same opposition is maintained; the armatures now 
rotating. At position 2a the field windings of the left-hand motor are 
out of relation, and the current flows through but one of them, pre- 
senting the next lowest grade of opposition of both kinds in that 
motor. At position 3 the field windings of that motor are in parallel, 
presenting the lowest grade of opposition at ail possible in that motor ; 
that from ohmic résistance alone being thereby lowered. At positions 
3a and 4 exactly the same course as in positions 2a and 3 is followed 
with the right-hand motor. Thus it is that at positions 4 and 5 op- 
position to the flow of the current when the two motors are in séries 
is reduced to its lowest grade, and the armatures thereof are rotating 
at their highest rate of speed with the motors in that relation. In 
reaching this rate of speed, including it, we hâve four distinct rates 
of speed. 

Positions 5a, 5b, 5c, 5d, and 6 restore exacth? the same amount of op- 
position that existed at starting jjosition 1. This is so becatise position 
6 finds the field windings of each motor in séries. There is this signifi- 
cant différence, however, between the two positions. At position 1 
the two motors were in séries ; whereas, in position 6 they are in par- 
allel, having become so in that position. Up to position 6 the first 
method of accélération heretofore described has been in use. At posi- 
tion 6 the other method is called in, and by the change the rate of speed 
due to the parallel relation with the opposition within the motors at its 
highest is attained. A detailed considération of thèse five positions is 
not in order hère. They are covered by claim G, the claim in suit, and 
will be considered fully when we reach that claim. Inasmuch, then, as 
when the two motors corne into such relation the opposition within 
them is at its highest, just as at starting from rest when they were in 
séries, the speed is capable of further accélération by calling in the 
first method of accélération which was then in use, i. e., by reducing 
the opposition by successive steps to its lowest grade, first in one mo- 
tor and then in the other; and this is what is donc in the remaining 
positions. At position 6a the field windings of the left-hand motor 
are out of relation so that the current flows through but one of them, 
thus presenting the next lowest grade of opposition of both kinds in 
that motor to that existing in position 6. At position 7 the field wind- 
ings of that motor are in parallel, presenting the lowest grade of op- 
position; that from ohmic résistance alone being thereby lowered, 
and the lowest grade of opposition at ail possible in that motor. At 
position 7a and 8 exactly the same course as in position 6a and 7 is 
followed with the right-hand motor, and at position 8 the highest 
rate of speed possible is attained. Position 9 is exactly the same as 
position 8 — just as position 5 is the same as position 4. The signifi- 
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cancef of this will appear when we take up that portion of the diagram 
which we hâve been ignoring, which we will shortly do. 

In reaching the rate of speed at positions 8 and 9 we liave five dis- 
tinct rates of speed, including it, from that existing at position 5, 
thus making nine in ail, so far as this portion of the diagram is con- 
cerned. 

This detailed explanation of the diagram shows that the method of 
accélération covered by the patent is a combination of the two methods 
of accélération pointed out and how it combines them. 

But, before passing to claim 6, a word or two should be said as to- 
that portion of the diagram which thus far we hâve ignored. Though, 
as stated, it has no relation to anything covered by the claims of the 
patent, an understanding of it will shed light on our path. We hâve 
noted that one of the différences between opposition from ohmic ré- 
sistance and that from counter-electro-motive force is that the former 
can exist outside of the motors; whereas, the latter cannot. It is pos- 
sible therefore to provide in the car circuit between the controller and 
the motors a winding of wire, which, if in circuit, will be the source 
of opposition from ohmic résistance, exactly as the field windings 
thereof are ; and, if provided, cutting same out of circuit, and thereby 
reducing the opposition arising therefrom, will accelerate the speed 
of the car, just as reducing the opposition from internai ohmic ré- 
sistance will do so. What the ignored portion of the diagram covers 
is two such windings. They are in the car circuit between the active 
part of the controller and the motors. One of them is the winding 
of what is termed the blow-out magnet, designated by the letter B. 
It is within the drum of the controller. It is around a soft iron core^ 
which the current in passing through the winding magnetizes. Its 
function is to prevent formation of arcs when the contacts of the 
controller are broken in the course of opération. Though such is its 
function, cutting it out of circuit, and thereby removing such opposi- 
tion as it affords, will accelerate, to a certain extent at least, the speed 
cf rotation of the armatures of the two motors. It is claimed that the 
opposition which it afïords is negligible ; but the diagram évidences 
that the patentée thought it afforded enough opposition to make its 
cutting out of circuit cause an appréciable accélération in speed of ro- 
tation, for he cuts it out twice, and there is no explanation for his 
doing so except to accelerate such speed. This he does at positions 
5 and 9, and this is the only particular in which those positions difïer 
from the immediately preceding positions, to wit, 4 and 8. At posi- 
tion 4 the highest rate of speed with the motors in séries has been at- 
tained, leaving out of considération this winding, and by cutting it out 
in position 5 a still higher rate of speed in that relation is attained. At 
position 8, without référence thereto, the highest rate of speed with the 
motors in parallel has been attained, and the cutting it out in position 
9 yields a still higher rate of speed in the parallel relation — the highest 
rate of speed that is possible for the armatures to attain under any 
conditions. Inasmuch as positions 5 and 9 are likely to be positions of 
continuons running, during which the controller connections are not 
broken and the magnet is not needed to blow out arcs, there is no reason 
why it should not be eut out of circuit and thus accelerate the speed. 
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The other winding referred to is tertned the "rhéostat" or "external 
résistance," and is designated by the letter R. It is generally placed 
under the car body, and may consist of an assemblage of plates instead 
of a coil or coils of wire. In the diagram it is shown in but one posi- 
tion, and that is position 1, the starting position, when the current is 
turned into the car circuit and the armatures begin to rotate. In posi- 
tion 2 it is eut out and remains out thereafter. This is the only par- 
ticular in which position 2 diiïers from position 1. The effect of cut- 
ting it out is to reduce that much opposition to the flow of the current 
and to accelerate the speed of rotation over what it was in position 1, 
just as the cutting out of the winding of the blow-out magnet in posi- 
tions 5 and 9 did likewise. We hâve thus three additional rates of 
speed by so cutting out thèse two windings, as stated, or twelve in ail, 
in an ascending scale from the lowest to the highest. 

This brings us to claim 6, the one in suit. The method covered by 
it, as heretofore stated, is one for accelerating the speed of rotation 
of the armatures and at the same time for preventing their being burnt 
out in the process of accélération. It is in thèse words : 

"The method of shiftiDg two motors from séries to parallel relation, eon- 
slsting of strengtheuing the field and ohmie résistance of one motor, then 
placing a shunt around the other motor, and then placiug said shunted motor 
wlth its field strength and ohniic résistance increased in parallel wlth the 
first mentioned motor." 

Its nature, as also heretofore stated, is disclosed by so much of 
positions 5a, 5b, 5c, 5d, and 6, i. e., the transition positions 5a, 5b, 
5c, and 5d and the running position 6 of the diagram as are not under 
the letters B and R. It consists, according to the claim, of three sep- 
arate and distinct steps, to be taken successively. 

The first one is "strengthening the field and ohmic résistance of one 
motor." Strengthening the field, as we hâve seen, increases the coun- 
ter-electro-motive force. By this step, then, both forms of opposition 
within the motor are brought into play. The manner, however, of 
so doing, i. e., of increasing the strength of field and ohmic résistance, 
or the extent of so doing is not stated, as the language is gênerai and 
indefinite ; but the diagram and explanation thereof in the spécification 
discloses a way of so doing, and that to the maximum, so that this step 
yields in the motor its maximum grade of opposition to the current. 
It is shown in positions 5a and 5b. In position 5a the field circuit of 
the left-hand motor is changed from what it is in position 5. There 
the two windings were in parallel. The change in position 5a is to 
out of relation entirely. The efïect of this is to double the ohmic ré- 
sistance of that motor; the strength of the field remaining as before. 
In position ob the field circuit thereof is again changed. The winding» 
are put in séries. The efïect of this is to again double the ohmic ré- 
sistance and at the same time the strength of the field. It is thus seen 
that by this step, taken in this way, the field windings of this motor 
are shifted back from parallel to séries, and that in exactly the same 
way in which they had theretofore been shifted from séries to parallel. 

The second step is "placing a shunt around the other motor," there- 
by putting the two motors out of relation almost entirely. This is 
shown by position 5c. 
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The third and last step is "placing said shunted motor with its fàela 
strength and ohmic résistance increased in parallel with the first-raen- 
tioned motor." By this step the two motors are changed irom ont 
of relation almost entirely to paraUel relation, and simultaneously 
therewith the field strength and ohmic résistance of the other or shunt- 
ed motor is increased and both forms of opposition within it are 
brought into play. It is not said hère how the field strength and ohmic 
résistance thereof is increased, or the extent to which this is done. 
A way of so doing, however, is disclosed by the diagram and explana- 
tion thereof, as in the case of the first step — the same way as there— 
and the increase is to the maximum, thus yielding the maximum grade 
of opposition in this motor. It is by shifting the windings of the mo- 
tor back from parallel to séries in the same way in which they had 
theretofore been shifted from séries to parallel. This step is covered 
by positions 5d and 6, though position 5d would seem to go beyond 
the step as given in the claim in putting the motors ont of relation 
entirely. 

It is thus seen that the method covered by the claim in question is 
complex. It involves a change in the motor circuit, i. e., from séries 
to parallel, and also in the field circuits, i. e., from parallel to séries. 
In each instance the change is not instantaneous but first to ont of re- 
lation. The change in the motor circuit bas to do with accelerating the 
speed; whereas, that in the field circuit bas to do with preventing the 
motors being burnt out by the change in the motor circuit. The dan- 
ger of being burnt out is due to the sudden inrush of current upon the 
change being made, caused by each motor receiving the entire voltage 
thereof, and the change in the field circuit prevents sucli burning out 
by developing the opposition within the motors to the flow of the cur- 
rent to its maximum at the time the change in the motor circuit is 
completed. It may be said also that the change in the field circuits 
bas to do with lessening the rate of accélération due to the change in the 
motor circuit and making it so that, whiist the motors remain in paral- 
lel relation, by changing the field circuits successively from séries to 
parallel relation, the same as was done before the change in the motor 
circuit, the opposition within the motors may be gradually withdrawn 
and the rate of speed gradually accelerated. 

Claim 6, however, does not expressly disclose that the method cov- 
ered by it was intended to efïect any such ends. In this particular it 
is unlike the other five method claims, as each of them in characteriz- 
ing the method covered by it as one of accélération did so disclose the 
end intended to be efl^ected by it. Claim 6 characterizes the method 
covered by it simply as one of "shifting two motors from séries to 
parallel relation." In so doing it is not strictly accurate, for, as we 
hâve seen, it covers considerably more than a change in the motor cir- 
cuit. Strictly speaking, there are but two methods of changing two 
motors from séries to parallel relation. One is instantaneously with- 
out any intermediate step, as is done in the Condict patent hereafter 
referred to. The other is by first putting them out of relation and then 
in parallel as hère. But claim 6, as we bave seen, covers more than 
this, in that it provides for changes in the field circuits ; the change 
in one taking place before the motor circuit is altered and whiist the 



WESTINGH0U8E E. & MFG. CO. V. TOLEDO, P. C. & L. EY. CO. 381 

motors are still in séries and tiie other simuitaneously witli the motors 
attaining the parallel relation. Inasmucli, liowever, as the latter chan- 
ges are in order to make the change in the motor circuit effective and 
to limit its effect, broadly spealiing, the method covered by the claim 
may be said to be one of shifting "two motors f rom séries to parallel 
relation." 

Such, then, is the nature of the method covered by this claim and 
the ends effected by it. It is to be noted that it is a course o.f pro- 
cédure in relation to and within the motor circuit by which the speed 
is accelerated and the internai resources of the motors are so mar- 
shaled as to prevent the inrushing current harming the motors upon 
their attaining the parallel relation and to limit the increase of accél- 
ération. It has nothing whatever to do vvith the car circuit outside of 
the motor circuit. In this particular it is just like the method covered 
by the purely accélération claims. It is confined to the motor circuit, 
and by it also the internai resources of the motors are so marshaled as 
to provide, in connection with that arising from the change in that 
circuit, nine distinct rates of speed in an ascending scale. The pat- 
entee's mind was concentrated on the motor and field circuits. In the 
accélération claims he so handled them as to gradually accelerate the 
speed from the lowest to the highest rate thereof ; and in the sixth 
claim he so handled them as to accelerate the speed a certain degree 
and to prevent harm to the motors from so accelerating it. 

Claim 6, however, is a subordinate feature of the patent. Nor are 
any of the accélération claims in their entirety the main feature there- 
of. Rather a portion of those claims is the central feature thereof, to 
wit, so far as they cover the changes in the field circuits both in the 
séries and parallel relation. The patentée thus expresses himself on 
this subject in the spécification: 

"I provide switches by the movement of which I may efïect graduai ac- 
célération In the speed of the motors by varying in successive stejîs the field 
strength and ohmlc résistance of one motor without changing that of tlie 
other. Having lowered the field strength and ohmlc résistance of one motor, 
I then pass through the same steps with the second motor. Larger changes 
of speed I obtain by makiug séries multiple changes of the motors as a 
whole, so that the central feature of my Invention is that the smaller changes 
in speed, both in moving through the séries and parallel positions are made 
by the circuit changes of the fleld of first one motor and then the other." 

That portion of the method of claim 6 which has to do with pre- 
venting harm to the motors when they are placed in parallel is not, 
however, the only way of preventing such harm under this circum- 
stance. The spécification of the patent and the diagram of Fig. 2, as 
heretofore indicated, disclose a method of preventing similar harm to 
the motors at starting position 1 of the diagram, when, as we hâve 
seen, there is no counter-electro-motive force to check the flow of the 
current. It consists in the use of the rhéostat or external résistance, 
which in addition to the ohmic résistance within the motors is sufïicient 
to prevent harm to them. This method of preventing harm to the mo- 
tors can be used when they are changed from séries to parallel. It 
differs from the other method in that it amounts to calling in outside 
help ; whereas, that method relies on the motors to protect themselves. 
And, though there may be no necessity for so doing, it may be used in 
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connection with the other method of preventing harm, thus affording, 
as it were, double protection. 

It seems clear that the patentée had in mind tlie use of this method 
of protection when the motors are changed from séries to parallel as 
well as at starting and considered that, as a rule at least, there would 
be no necessity to use it when such change was being made in con- 
nection with the method of protection disclosed by claim 6, for, in 
describing position 6 of that claim in the spécification, he expressly 
excluded its use. He said: 

"The first multiple position, position 6, in which, wlthout inserting any ex- 
lernal résistance, armature AA is connected with the trolley side. * * * 
Simultaueously the séries connection is completed between FFa and FFb. 
* * * The two motors are now In multiple with each other, and, as thls 
would tend to cause a very sudden accélération, the fleld coils of the motors 
are arrangea with their greatest strength so as to increase the counter-electro- 
motive force of the motors; the same arrangement also glving the highest 
ohmic résistance of each motor." 

But it seems equally clear that the patentée also thought that condi- 
tions might arise when it would be "désirable and suitable" to use such 
additional outside protection in connection with that provided by claim 
6, though he gave no indication as to what those conditions were. To 
make this good we will hâve to take into considération ail that the pat- 
entée has said in relation to the use of external résistance, for he re- 
fers to it several times in addition to the référence contained in the 
quotation just made from the spécification; .and to comprehend his 
full meaning référence should be had also to the patent issued to G. H. 
Condict, November 20, 1888, No. 393,323, which undoubtedly Brown 
must hâve had in mind when conceiving his invention. It is for an 
apparatus, to wit, a switch, and not for a method of electric motor 
control. Condict seems to hâve been the first to solve the problem of 
shifting two motors from séries to parallel relation in the course of 
their opération in order to accelerate the speed of rotation of their 
armatures. He seems not to hâve conceived the idea of dealing with 
the motors one at a time when they were in séries and again when 
in parallel ; but in both relations he dealt with both motors at the same 
time, and that in the same manner. Nor does he seem to hâve conceiv- 
ed the idea of changing the field circuits or the motor circuits from 
séries to parallel mediately, i. e., through an intermediate step, to wit, 
by first putting them out of relation. He changed each immediately 
from the one relation to the other. Thus it was that he secured only 
four différent rates of speed by manipulating the field and motor cir- 
cuits. At starting he had the windings of each motor in séries. He 
then changed them in each immediately from séries to parallel. He 
then changed the motor circuit by changing the two motors immediate- 
ly from séries to parallel, simultaneously therewith changing the field 
circuits of each motor immediately from parallel to séries. And finally 
he changed the field circuits of each motor; the motors being in 
parallel, immediately from séries to parallel. In connection wltn each 
of thèse four changes he used external résistance. His rhéostat was 
provided with four of such résistances. He used one at starting, two 
at the next change, and four at each of the other changes, and thèse 
résistances he removed gradually one at a time. In so doing he pro- 
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vided eleven rates of speed in addition to the four already mentioned, 
assuming them to be those existing when the résistances are ail in use 
as intended, or fifteen in ail. What we hâve said will be better under- 
stood if we insert hère the diagram of the method practiced by Con- 
dict's switch prçpared by appellee's expert. It is as follows, to wit: 

Condiet Patent Connections. 
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It may be truly said that Condiet was wasteful in the use of ex- 
ternal résistance, for, as heretofore stated, opposition to flow of CTir- 
rent from ohmic résistance differs from that from counter-electro- 
motive force, in that it consumes a portion of the current, turning it 



384 172 FEDERAL EI-U'ORTER. 

into beat, and the production of current requires the expenditure of 
money. He seems to hâve used such résistance for protective purposes 
and to hâve eut it ont gradually so as not to suddenly change the op- 
position to the current beyond a given amount, and yet its use in the 
way in which he used it and its graduai removal had the effect of pro- 
ducing many différent rates of speed. 

It is in connection with the method of this patent that the further 
références of Brown to the subject of external résistance now to be 
quoted are to be considered. In referring to the gênerai object of his 
invention, he says that it has therefor "an improved method and ap- 
paratus for accelerating the motors and regulating the speed thereof 
in which the motor circuits are utilized so far as possible to gradate 
the flow and rate of accélération, whereby as little as possible of the 
energy taken from the line shall be dissipated in wasteful external ré- 
sistances." He does not say that by his method such dissipation is 
entirely excluded, but only that "as little as possible" thereof shall take 
place ; and he does not limit this little as possible to the use of external 
résistance at starting, w^hich the diagram shows. Indeed, there is 
reason to hold that he does not hère refer to such use, because such use 
is not a part of his method. Nor has it connection therewith, as it 
does not begin until after the starting position is left. Certainly there 
is nothing hère which excludes the use of external résistance in con- 
nection with his method, i. e., subséquent to starting, under certain 
conditions. 

Again he says: 

"Heretofore the controllers most generally used combine séries mnltiple 
changes with suc-cessl\-e steps In which external résistances are inserted or 
removed. It has beeu, however, proposed to employ the circuit changes of 
the colis of the motors theuiselves to efCect the necessary changes ; but such 
proposed forms hâve generally heen fatilty, in that they do not provide snffi- 
eiently small graduations of speed, and in that they make changes of the 
motor circuits which are too complicated and effect too sudden and serions 
reactions upon the motors. ■ By niy Impvoved method, as herelnbefore out- 
lined, I am enaliled to obviate this dlffieulty, as I at no time make too abrupt 
a change in the motor circuit or one that will do any damage to the motors, 
and I am able to prov-ide a simple form of apparatus in which a graduai ac- 
célération of the motors Is attained by the movement of a single operating 
lever and by which a inimber of speed régulations may be galued lu which 
no power is wasted in external résistances." 

This would seem to exclude the use of external résistance in con- 
nection with his method ; but, in the light of a subséquent référence, 
the meaning can be no more than that it is not to be so used as a rule 
only and not under every condition. 

Again he says : 

"R represents an external résistance which I prefer to insert in circuit 
when the motors are starting from rest." 

And in describing that position he says : 

"lu this position therefore the current pa^•scs tlirough blow-out coil B, the 
artilicial résistance II, and tlie armature and the fleld of both motors in 
séries ; the two windings of each field being also lu séries. This is shown In 
position 1 of Fig. 2. I prefer to use the résistance II at the first point, and 
even might take further résistance steps at this point, as the motors are wlth- 
out any counter-electro-motive force and therefore hâve only their ohmic ré- 
sistance to eut down the current flow. This, however, might be dispensed 
with if desired." 
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Thèse two statements amount to no more than an expression that 
the patentée favors the use of such résistance at starting only and 
might favor more résistance than that provided by the single résistance 
shown by the diagram at this point. They do not exclude use of ré- 
sistance at other points under every condition. 

Possibly, however, if this were ail the patentée had to say on the 
subject of external résistance, there might be some ground for say- 
ing that he thought that under no conditions would external résistance 
be needed in connection with his invention, and that the only occasion 
for its being used under any conditions would be at starting ; but this 
is not ail he says thereon. He says further: 

"It will lie seen that without undue complication of parts I am eiiabled by 
my improved iiietliod and apparatus to gradually accelerate tlie motors with- 
out undue complication of motor circuits and without wasting any substantial 
current in dead or artiflcial résistances. However, it is. of course, olivious 
tliat I might In connection wlth my Invention also use résistances where con- 
ditions make It désirable and suitable." 

It is urged that hère he has référence to its use in position 1 ; but 
that cannot be. He has already expressed himself as to its use there, 
and said that he not only preferred its use in that position, but that 
he might take further résistance steps at that time ; and the expression 
is not that he preferred its use than where conditions made it "dé- 
sirable and suitable." Indeed, there is no indication that its use in 
that position might be dispensed with under any conditions. Hère he 
is alluding to its use in another connection, where, as a rule at least. 
it is not needed, but where conditions might make its use "désirable 
and suitable," and that is as it is expressed "in connection with my 
invention." Its use in position 1 is not in connection with his inven- 
tion. His invention has nothing to do with position 1. It has to do 
with the later positions — those that illustrate the accélération daims 
and claim 6. He docs not say which position of his invention it might 
be used in connection with ; but the language is broad enough to cover 
either. In the first sentence of the quotation he speaks of his method 
being such as to enable him "to gradually accelerate the motors" with- 
out the use of such résistance, and it is in this connection, i. e., in con- 
nection with the graduai accélération of the motors, that he says in 
the last sentence thereof conditions might be such as to make its use 
"désirable and suitable." Claim 6 is a step in the graduai accélération 
of the motors. We think it clear there fore that the patentée con- 
templated that conditions might be such as to call for the use of ex- 
ernal résistance in connection with the method covered by claim 6. 

But not only did he contemplate such use of external résistance, i. e., 
that afforded by the rhéostat, in connection with that method, as shown 
by the spécification, he also provided therein for the use of a certain 
amount of external résistance in connection therewith under ail con- 
ditions, i. e., that amount afforded by the coil of the blow-out magnet. 
It is true that it is not provided for protective purposes, but follows 
only from the use of the blow-out magnet to prevent arc-ing in the con- 
troller. Still it is there. It is true also that the résistance so afforded 
does not amount to niuch. As stated heretofore, it is claimed by ap- 
pellant to be so little as to be negligible, and its expert has shown 
Ï72 F.— 25 
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by calculation how little it is. Yet it is so much that its withdrawal 
affords an appréciable accélération in the speed of rotation of the 
armatures. For, as stated heretofore, the cutting ont of the coil in 
the running positions 5 and 9 when the magnet is not needed for blow- 
ing-out purposes is to be accounted for only on the ground that there- 
by such an accélération will be caused, and at the same time the cur- 
rent which would otherwise be wasted will be saved. 

Has, then, daim 6 been anticipated by either of the patents relied 
on? This is the vital question in the case, to which ail we hâve been 
saying leads up, and we believe helpfully so. In the view we take 
of the case we do not find it necessary to refer to but two of those pat- 
ents. They are the Wightman patent. No. 444,900, and the Potter 
patent. No. 524,396. As stated, each is for an apparatus to practice a 
method of electric motor control and discloses the method which it is 
adapted to practice. That method is applicable to two motors, each 
of which is supplied with duplicate windings and involves opération 
of the two motors first in séries and then, after transition from séries 
to parallel, in parallel. The method of the Wightman patent calls, in 
the process of accélération, for the treatment of both motors alike 
simultaneously, both in the séries and the parallel relation, and not for 
their treatment alike in succession, as in the Brown patent; and there 
is the further différence between it and the Brown patent that the vari- 
ation of the duplicate windings in order to reduce opposition to the 
flow of the current and accelerate the speed does not consist in first 
cutting them out of relation entirely and then putting them in parallel 
but in cutting them out of relation partially by throwing a shunt 
around one of them. The différent positions in the method are not di- 
agrammed in the patent; but each expert has presented a diagram 
thereof. Their diagrams differ in the number of positions assigned to 
the method. That of appellant's expert is confîned to the positions de- 
scribed in the spécifications of the patent. Appellee's expert adds 
certain other positions which he thinks are essential to make the meth- 
od operative. That of the former is as follows, to wit : 
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That of the latter is as follows, to wit: 

Wightman Patent 444900, 
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It will be seen that the positions so added are b', c', d', f. It is 
agreed by both experts that the process of transition or shifting from 
séries to parallel relation begins after position c is left and ends with 
position f, though, as heretofore noted, strictly speaking, shifting can- 
not be said to begin until some change is made from the séries relation. 
The word "shifting" in claim 6 has a broader meaning and includes 
the step taken whilst the motors are still in séries immediately preced- 
ing the making of the change. So, hère, it is used to cover the step 
or steps taken whilst the motors are in séries immediately preceding 
the change and preparatory thereto. As we are concerned only with 
the shifting or transition process, it is not necessary to refer to any 
other positions than those from position c to and including position f. 
BB' represent the armature and field coils of one motor, and A'A the 
fieid coils and armature of the other motor. G represents the rhéostat 
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or external résistance. It will be noted that it is in circuit at starting- 
and is then eut ont of circuit and so left through ail the other positions. 
In this particular there can be no question that Brown follows Wight- 
man. In position c the minimum grade of opposition exists, and the 
armatures of the motors are at their maximum rotation with the mo- 
tors in séries, for one coil of the field of each motor is shunted f rom the 
circuit. Confining ourselves first to the diagram of appellant's expert, 
it must be accepted that Wightman's method is exactly that of the let- 
ter of claim 6 of Brown's patent. In position d the field and ohmic 
résistance of motor A' A, the right-hand motor, are strengthened by 
the removal of the shunt around one of the field windings thereof, 
so that they are both in séries. There is, however, a différence hère 
between Wightman and Brown. Wightman strengthens by adding the 
other winding. Brown strengthens by changing the windings from a 
parallel relation first to out of relation and then to séries relation ; but, 
if Brown's first step covers any method of strengthening the field and 
ohmic résistance, it is anticipated by any method thereof. If, however, 
it is limited to the method disclosed in the spécification of his patent, 
still it is anticipated by Wightman, though Wightman's method is not 
the same as his, because it is an équivalent method. The appellant is 
forced to concède this because appellee's method is that of Wightman 
and not that of Brown. In view of this, it is not necessary that we 
commit ourselves to the position that it is an équivalent method, but 
simply to assume that it is. It is because either Brown's claim covers 
any method of strengthening or appellee's method is the équivalent of 
Brown that it can be claimed that appellee infringes Brown. If so, 
it follows necessarily that Wightman anticipâtes Brown. 

In position e we hâve the second step of Brown. A shunt is placed 
around the left-hand motor. Appellant's expert made the point that 
such is not the case, because that motor is entirely out of circuit ; but 
its counsel does not so contend, and we need not be detained hère. 
Then in position f we hâve the third step of Brown. The shunted mo- 
tor — the left-hand one — is placed with its field strength and ohmic 
résistance increased in parallel with the other motor. 

So we think there can be no question that if we confine ourselves 
to the mère letter of Brown's claim, and go not a step beyond it, 
Wightman anticipated Brown. He has the same three steps, and no 
more, and that in Brown's order. But we do not consider that that 
attitude of caution which should be taken towards a paper patent re- 
quires us to be scribistic. If Wightman's method is not within the 
spirit of Brown's claim, it does not anticipate, and we understand the 
real nature of appellant's position as to this Wightman patent to be 
that his method is not within the real nature and meaning of Brown's 
claim. The basis of this position lies in the fact that, simultaneously 
with strengthening the field and ohmic résistance of the right-hand 
motor, Wightman, in position d, renders inactive, or, as it is called, 
"kills," the left-hand motor, and when he shunts it in position e it 
is in that condition. This is indicated in the diagram of appellant's 
expert by filling in solidly the armature of that motor. This is so be- 
cause the windings thereof are out of circuit and shunted. This mo- 
tor is inactive in that it is not the source of magnetic action. As its 
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armature winding is in circuit, of course, it furnishes internai ohmic 
résistance to that extent. Tliere is room to contend that the real in- 
tent and meaning of Brown's claim is that, when the field and ohmic 
résistance of one motor are strengthened and a shunt is thrown around 
the other, the latter motor shall be active. It is so shown in Brown's 
diagram. If such is the case, then it would seem that it should be held 
that Wightman's method is not that of Brown, and hence does not an- 
ticipate ; but, as the case does not hang on this Wightman patent, we 
do not find it necessary to détermine whether this is so or its effect, if 
so, or whether the meaning of claim 6 is as contended. None of thèse 
matters are affected if Wightman's method is accepted to be as shown 
in the diagram of appellee's expert. As we view that diagram, in 
which, however, we may be mistaken, it is more favorable to appellee 
tlian that of its expert. It shows that in position c Wightman, before 
taking the first step of Brown, conceding position d to be his first 
step, killed the left-hand motor and rendered it inactive, so that it is 
possible to say that Wightman's method consists of four steps and 
Brown's of only three, and one who effects a thing by more steps than 
another does not affect it in the same way in which such other does. 

Then, as to the Potter patent : We think that it is clear that it an- 
ticipâtes the sixth claim of the Brown patent. The apparatus covêred 
by it is adapted to practice two methods which are slightly différent. 
There may be some question as to whether that shown by Fig. 18 of the 
drawings accompanying the spécification is an anticipation. It is that 
shown by Fig. 2 which we think anticipâtes. It is as follows, to wit: 

The method. shown by that diagram is like 
those of the Condict and Wightman patents Fie.2 . 
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of that used at starting being put in circuit. It differs from Brown in 
the matter of such résistance, in that it makes use of such portion there- 
of during the shifting process under ail conditions; whereas, Brown, 
as a rule, does not then use it, using it only where conditions make 
its use "désirable and suitable." And yet they are alike, in that they 
both use external résistance during that process, Potter that from the 
rhéostat, and Brown that from the coil of the blow-out magnet. When 
we come to the shifting process itself— that which is covered by claim 6 
of the Brown patent — we find it disclosed as it exists in the Brown pat- 
ent. At position 4 the ohmic résistance and counter-electro-motive force 
of the two motors are at their lowest, and with position o the prépara- 
tion for the shifting begins ; the motors being still in séries. The ohmic 
résistance and field strength of motor No. 1 are increased. This is the 
first or preparatory step of claim 6 disclosed by positions 5a and 5b of 
Brown's patent. It is true that hère, as in case of Wightman, the increase 
is secured by removing the shunt around a portion of the field winding 
of that motor, and not by changing those windings from parallel re- 
lation first to out of relation and then to séries, as Brown does ; but, 
as said when dealing with the Wightman patent, either claim 6 cov- 
ers any method of increasing the field strength and ohmic résistance, 
and hence is anticipated by any method of so doing, or, if it is limited 
to the method disclosed in Brown's diagram and the descriptive part 
of his spécification, appellant is forced to concède that the method of 
Potter is the équivalent thereof in order to make out infringement, 
because appellee uses the method of Potter and not that of Brown. 
Either Potter anticipâtes or appellee does not infringe. With posi- 
tion 6 the shifting process actually begins. This consists in placing 
a shunt around motor No. 3, which is the second step of Brown's 
sixth claim and position 5c of his diagram. Position 7 is exactly the 
same as Brown's position 5d. With position 8 the shifting process 
is completed by placing the shunted motor with its field strength and 
ohmic résistance increased in parallel with motor No. 1, which is the 
third and last step of that claim and the same as position 6 of that 
diagram. 

In the first step, when the field strength and ohmic résistance of 
motor No. 1 are increased, motor No. 2 remains active and so con- 
tinues to be when shunted by the second step, as is the case with 
Brown. 

There can be no question, then, that Potter bas the identical three 
steps that Brown bas, and that in the same order. He first strength- 
ens the field and ohmic résistance of one motor, then shunts the otner 
motor, and then places that motor with its field strength and ohmic 
résistance increased in parallel with the first motor; and, when he is 
dealing with that motor and shunts the other motor, the latter motor 
is active. 

The only différence between him and Brown is that he increases the 
field strength and ohmic résistance of each motor in its order in a 
différent way from Brown; but that way is the same as that used 
by appellee, so that appellant, to maintain infringement, is bound to 
concède that it is an équivalent way. 
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The ground upon which appellant daims that, notwithstanding 
this, Potter does not anticipate Brown, is that, in connection with this 
manipulation of the motor circuit as a whole and of the field circuits, 
Potter uses in the car circuit outside of the motor circuit rheostatic 
external résistance as additional protection to the motors whilst the 
motor circuit is being so changed and upon the completion of the 
change, and Brown does not. In the language of its counsel, Brown 
discovered "that it was possible to dispense with ail external résistance 
in passing from séries to multiple and to rely only upon the internai 
protection of the motor circuits." 

This advance of Brown, it urges, was not obvions to one skilled in 
the art and possessed utility. That it was not obvions to such an one, 
it maintains, is made out by the fact that no one before Brown at- 
tained to it, and in support of this position the case of Star Brass 
Works V. General Electric Co., 111 Fed. 398, 49 C. C. A. 409, is cited. 

That it possessed utility, it contends, is made out by the fact that ap- 
pellee uses it, and in support of this position it cites the cases of Lamb 
Knit Goods Co. v. Lamb Glove & Mitten Co., 120 Fed. 267, 56 C. C. 
A. 547 ; Canda v. Michigan Malléable Iron Co., 124 Fed. 486, 493, 61 
C. C. A. 194; Dunn Mfg. Co. v. Standard Computing Scale Co. (C. 
C. A.) 163 Fed. 521 ; Dubois v. Kirk, 158 U. S. 60, 15 Sup. Ct. 729, 
39 L. Ed. 895. 

But it does not rely solely on such évidence of utility. By its ex- 
pert it has proven that the current wasted by the use of the rhéostat 
in such a case represents 26% horse power, and, in reply to appellee's 
suggestion that such waste is for only a second, it says that this is so 
hundreds, if not thousands, of times a day — as often as the motorman 
finds occasion to shift the motors from séries to parallel. 

We do not fînd it necessary to deal with each one of thèse several 
positions ; but, in passing, we would say this as to the matter of the 
utility of the advance. In order to détermine whether Brown, with- 
out rheostatic external résistance, but with the external résistance of 
the blow-out magnet coil, is more useful than Potter, with rheostatic 
external résistance, i. e., wastes less current during and upon the 
change of the motors from séries to parallel, it has to be known which 
involves the use of the most ohmic résistance altogether, i. e., wheth- 
er Brown's external résistance plus his internai résistance exceeds that 
of Potter plus his internai résistance, for, so far as the waste of cur- 
rent from ohmic résistance is concerned, it is immaterial whether it is 
external or internai ; and it is possible that appellee's internai ohmic 
résistance is considerably less than that of Brown plus his external 
résistance, so that appellee's usage may not be a witness to the utili- 
ty of Brown. The record may make a disclosure on this subject; 
but, if so, we bave been unable to find it. 

It is sufïicient to say that we do not think appellant's response to the 
défense of anticipation is sufficient. The discovery of Brown relied 
on was a mère idea, and ideas are not the subject of a patent. As 
said by Judge lyurton in Goshen Sweeper Co. v. Bissell Carpet Sweep- 
er Co., 72 Fed. 67, 75, 19 C. C. A. 13, 21: 

"Patents cover the means employed to effect résulta. Nelther an idea nor 
a fuuction nor any other alistractiou Is patentable." 
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Nor did Brown attempt to secure a patent on that idea. What he 
patented was simply a process of changing a motor circuit from sé- 
ries to parallel to increase speed and at the same time changing the 
field circuits of the motors to prevent harm to tlie motors during the 
other change and upon the completion thereof. He patented a thing; 
that thing was a process or method; the process or method was 
thèse changes in the motor and field circuits in the manner called 
for in the claim; and the resuit which he secured was accélération 
'of speed and protection from harm. If this identical thing or its 
équivalent is found in Potter, the latter anticipâtes Brown, and 
Brown's patent is void. This thing is found in Potter identically as 
in Brown, except as to the changes in the field circuits, and hère 
the changes are what we are authorized to assume are the équiva- 
lent of the changes in Brown. The fact that Potter, in connection 
with this thing, uses external résistance as an additional protection, 
and Brown omits it, does not aiïect to any extent the identity of 
the two things. Brown's thing is that of Potter. The fact that 
he omits what Potter uses in connection with it does not make his 
thing a différent and a new thing. It is the same old thing accom- 
plishing the same resuit in the same way that it does in. Potter. This 
is not to be likened to the case of a combination formed out of 
less than ail the éléments of a larger combination securing the same 
resuit as that combination, in which case the lessor combination is a 
différent thing from the larger and hence patentable. Hère Pot- 
ter's external procédure and internai procédure did not constitute 
a combination effecting a certain resuit. They were two separate 
■things used in conjunction, or rather at the same time; each effecting 
a separate resuit. The internai procédure effected an increase in speed 
and protection from harm; whereas, the external procédure effected 
simply protection from harm. And, so far as protection from harm 
is concerned, the two did not combine to secure such protection. Each 
separately yielded such protection, and that not exactly in the same 
way, as the internai procédure yielded coiinter-electro-motive force, as 
well as ohmic résistance, whilst the external procédure yielded the lat- 
ter alone. 

Brown, himself, recognized that the external procédure and in- 
ternai procédure were two separate and distinct things, and that their 
use together did not create a new thing in which the two lost their 
identity in a larger thing when he referred to the fact that external 
résistance might be used in connection with his invention where con- 
ditions made it "désirable and suitable." Had Brown preceded Pot- 
ter, there would seem to be no question but that Potter would infringe 
upon Brown. If so, then it follows, according to the well-recognized 
principle, Potter anticipâtes Brown. On the ground therefore that 
Brown is anticipated by Potter, we feel constrained to hold that 
Brown is void. 

It should be noted that it appears from the record that neither 
Wightman nor the Potter patent was cited to the examiner in the Pat- 
ent Office and were overlooked by him. This circumstance affccts the 
presumption in favor of the validity of the patent from its issuance. 
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Cleveland Foundry Co. v. Kauffman (C. C.) 126 Fed. 658; American 
Soda Fountain Co. v. Sample, 130 Fed. 145, 64 C. C. A. 497. 
The decree of the lower court is affirmed. 



NATIONAL DTJMP CAR CO. T. RALSTON STEEL CAR CO. 

(Circuit Court of Appeals, Sixtli Circuit August 2, 1909.) 

No. 1,926. 

1. Patents (§ Gl*) — Scope— "Pioneer Patents." 

A pioneer patent is one wliicli first discloses means to accomplish a 
certain l'esiilt, and the term does net apply to a patent for new means to 
accomplish a resuit already attained in anotlier way, although they may 
be an improvement on the old way. 

[Ed. Note. — ITor other cases, see Patents, Cent. Dig. § 79; Dec. Dlg. 
§ 64.*] 

2. Patents (| 328*) — Vai,iditt and Infeingement— Dump Caes. 

The Caswell reissue patent, No. 12,447 (original No. 806,394), for an 
Improvement in cars, consisting of trapdoors in the bottom of the car 
■which may be opened to diimp its load, clalins 31, 32, 44, 48, 58, 59, 60, 
61, 62, and 63, which relate only to the doors, and means for operating 
them, disclose Invention, but not of a prlmary character, and are not 
Infringed by a device which does not contain the longitudinal shaft op- 
erated by means of cogged pinions and plates to open and close the doors, 
which is an essential feature of each elaim, nor any équivalent therefor 
havlng substantlally the same mode o£ opération. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Thomas F. Sheridan and Robert H. Parkinson, for appellant. 
H. A. Seymour, for appellee. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

SEVERENS, Circuit Judge. The questions arising upon thls rec- 
ord concern the validity, the scope, if the patent is valid, and the in- 
fringement of letters patent originally granted to WilHam A. Caswell, 
assignor to the National Coal Dump Car Company, dated December 5, 
1905, and reissued February 6, 1906. The number of the reissued pat- 
ent is 13,447, and it professes to be for "a new and useful improve- 
ment in Cars." "The invention relates," says the patentée, "to a class 
of freight cars having a level floor, provided with trapdoors adapted 
to be opened to dump their loads, when the latter consist of sand, 
gravel, coal or grain." And the patentée further states that the main 
feature of it "is the dispensing with the side sills heretofore used in ' 
ail cars" of which he had any knowledge. He goes on to explain how 
the présence of such side sills obstructs the dumping out to the side 
of the track the contents of the car, and states in a gênerai way that he 
arranges his trapdoors in a séries along each side of the floor of the 
car hinged at their inner edges and provided with means for support- 

•For oUier oaies see same toplc & § numbbb in Dec. * Am. Dfgs. 1907 to date, & Rep'r Indexe. 
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ing- and operating such doors, so that when opened they deflect the 
coal, etc., outside of the track. As is at once seen, this opération is 
facilitated by removing the heavyand bulky side sills of the only 
cars of which the inventor had any knowledge. Then he adds : 

"AU thèse and otlier features as well as the détails of my construction are 
fuUy set forth below." 

It now appearing that the patentée was mistaken in supposing that 
he was the first to dispense with side sills, and that his device for 
doing this and otherwise supporting the side of the car was probably 
anticipated, he now relies upon one of the "other features," namely, 
his apparatus for operating his dumping doors. The appeal is from a 
decree dismissing the bill upon a finding that there was no infringe- 
ment. 

Inasmuch as ail the claims which are involved in the présent con- 
troversy relate to the trapdoors and the means for operating them, 
we will pass by, with a brief description, that part of the scheme for 
takin'g out the side sills and supplying their function of strengthening 
the car and carrying the load by other means. He does this by put- 
ting four sills lengthwise along the middle of the car, a little distance 
apart, and building a fioor thereon through the whole length of the 
car. To the outside of this floor, and apparently upon the outer edge 
of his outer sills, he hinges his doors. To atone for the lack of side 
sills, he strengthens the sides of the car by using heavier planking, 
using diagonal iron braces and suspending stout iron straps from the 
top of the side of the car to the bottom of the car and there turning 
them inward to help in supporting the load. He also uses for the same 
purpose "headers" extending from the bottom of the car frame up- 
ward and outward to the sides of the car. In each of thèse headers 
he makes a long slot to accommodate the devices for operating his 
dumping doors, a feature to be explained when we come to consider 
the "other features" with which we are now more particularly con- 
cerned. 

There are 63 claims in the patent, 10 of which are said to be in- 
fringed. Ail of thèse 10 relate to his means for operating the dump- 
ing doors. The principal member of his apparatus consists of a long 
straight movable shaft of iron (or steel) extending from end to end 
on each side of the car. A crank-handle is located at the end of the 
car, and this is connected by intervening gear with the end of the long 
shaft, whereby the shaft is made to revolve. The shaft is carried 
through the long slots in the headers above mentioned. On the shaft 
and inside each header a cogged pinion is fastened, and on the bottom 
of each slot a plate is secured having cogs to mesh with the cogged 
pinion on the shaft. Thus, when the shaft is revolved, the cogged 
gear above described carries the shaft through the slots in the head- 
ers upward and outward or downward and inward. There are flanges 
on the sides of the cogged pinions which prevent the shaft from longi- 
tudinal movement. Partly to prevent the load bearing injuriously 
upon this gear for efifecting movement of the shaft, loose rollers are 
set upon the shaft extending above the headers and supporting the 
doors. A horizontal rest is provided at the side of the car, so that 
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when the shaft is revolved out to the side, the door rests upon the 
rollers without any impulse to swing downward. As before stated, the 
inner end of the door is hinged to the side of the stationary floor, 
or to the timber under the floor, and the door extends out to the side 
of the car. 

With this explanation it is perceived that the opération is this : As- 
suming that the car is loaded and the dumping doors are closed up 
and resting on the rollers at the outer end, the crank-handle at the end 
of the car is turned in the proper direction, the long shaft and the fix- 
ed cogged pinions revolve on the cogged plates under them, and to- 
gether with the loose rolling pinions on the shaft, which support the 
doors, ail descend down through the long slots in the headers. 

The outer end of the door follows this downward and inward move- 
ment of the shaft and rollers until the load on the door slides, or rolls, 
off outside of the track. It should be adrled that, to prevent the door 
from swinging down too far, a stop is fixed behind it. To close up 
the doors, the crank-handle is turned the other way, the long shaft 
rolls upward and outward through the slots in the headers, and, carry- 
ing along the loose pinions, lifts up the ends of the doors to their origi- 
nal position. It must be confessed that there is a good deal of in- 
genuity in this organization, and, if it is practically useful, we should 
think it to be, without doubt, a patentable invention. We attach this 
proviso because there is some évidence in the record which raises a 
doubt whether from the complexity of the apparatus and the rough 
usage it must encounter it would not be so far liable to dérangement 
and breakage as to destroy its utility; but we résolve that doubt, as 
we think we should, in favor of the patent, and we are quite prepared 
to believe with counsel for appellant when they say that prior to the 
invention of Mr. Caswell there was not a single freight car in use in 
the United States, or elsewhere, equipped with door-opening mech- 
anism of this kind. We find nothing in the record which leads us to 
doubt it. 

The claims involved are thèse : 

"31. The car having a longitudinal séries of dump doors along its sides, 
headers or cross-frame memliers t)etween adjacent doors, and a shaft ex- 
tending through and sustained by said headers and supporting the doors, sub- 
Btantially as specifled. 

"32. The car having a longitudinal séries of dump doors along its sides, 
headers or cross-frame members between adjacent doors, and a shaft extend- 
Ing through and sustained by said headers and supporting the doors ; said 
shaft belng also supported at Its outer end from the end sill, substantially as 
specifled." 

"44. In a car of the class described, the combination of a supporting-frame 
portion, a drop-bottom portion therefor formed of a plural ity of swinging sec- 
tions pivotally secured together at each side of a longitudinal center of the 
car, a reciprocatlng bar extending longitudinally of the car, and movable 
transversely thereof in engagement with each swinging section, and means 
for reciprocatlng said bar to opeu and close the swinging sections, substan- 
tially as described." 

"48. In a car ôf the class described, the combination of a supporting bot- 
tom frame, a drop-floor section hinged to a longitudinal member of the frame, 
means supporting said section and conta ctlng with its under surface and 
movable toward and from said longitudinal frame member in opening and 
closing said section, said means belng sustained in the cross-framing of the 
bottom, and means for operating said supporting means." 
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"58. In a car, the conibinatlon of a car fr;iiue having longitudinal sill meeh- 
anism, end sllls and tvansverse heanis l)pt\vopu such end sills, a dumping door 
secured to the car frame niovable to oi^ew and closed positions, and dumping 
door supporting nieclnuiism supported by sueb transverse beams ; said sup- 
porting meclianism beiug movable longitudinally of the door. 

''59. In a car, the conibination of a car franie having longitudinal sill nuîch- 
anisni and trausverse beams mounteti betwcen the ends of tlie car frame, 
dumping doors secured to such car frame movable to open and closed posi- 
tions, and door-operating mechanisni mounted in such transverse beams and 
connected with the dumping doors; said supporting mechanlsm being mova- 
ble longitudinally of the door. 

"60. In a car, the combination of a car frame having transverse beams, 
dumping doors secured to such car frame movable to open and closed posi- 
tions, and door-supporting and operating-sliaft mechanism beneatli the dump- 
ing doors and supported by the transverse beams ; said supporting mechan- 
lsm being movable longitudinally of the door. 

"Cl. In a car, the conibination of a car frame having transverse beama 
mounted betvveen the ends of the car, dumping doors secured to the car franie 
movable to open and closed positions, shaft meclianism mounted In such trans- 
verse beams beneath the dumping doors and operatively connected therewitli 
for opening and closing the doors aod supporting them in closed position, and 
raeans for operating such shaft mechanism ; said shaft mechanism being 
movable longitudinally of the door. 

"62. In a car, the combination of a car frame having longitudinal sill mech- 
anism, end sills and trausverse beams secured to such longitudinal sills and 
extending transversely of the car, dumping doors mounted in the car frame 
on opposite sides of its longitudinal center niovable to open and closed posi- 
tions and having their iiiner edges hinged to the car frame, forming flat- 
bottom portions for the car when in closed position, and door operating and 
supporting shafts mounted in the transverse beams beneath the dumping 
doors and operatively connected therewith; said shafts being movable longi- 
tudinally of the door. 

"63. In a car, the conibination of a car frame having transverse beams be- 
tween the ends thereof, dumping doors secured to such car frame niovable to 
open and closed positions, and shafts extending longitudinally of the car sup- 
ported by such trausverse members of the car frame and in operative engage- 
ment with the swingiug sides of the dumping doors outside their longitudinal 
ceiiters for supporting them." 

The next question is : What is the character of this patent ? What 
(loes it stand for? Before answering this question, we must find eut 
how far the art of constructing apparatus for operating dumping 
boards in vehicles and other things kindred to railroad cars, or so 
near to them as to suggest to the mind of an experienced mechanic 
the adoption of such devices in raihvay cars, had been advanced. It 
is well and clearly shown by the opinion of Judge Sater, in tlie court 
below, that there was nothing new in the resuit effected by the opéra- 
tion of the patentee's devices for dumping doors, and by this we 
mean the gênerai resuit of dumping the contents of a car, and not the 
particular mechanical resuit or results effected by the co-operation of 
.-îOme of the parts of the combination. There can be no question, and. 
as counsel put their case to us, it is not disputed, that the prier art 
showed cars with dumping doors forming part of their strttcture 
adapted to dump their loads downward through the floor and between 
tracks, and others adapted to open out and deflect the contents to one 
or both sides of the track, and some constructions showed longitudinal 
séries of doors, operated simultaneously by means of a single crank 
or lever. 
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The only point made is that none of the previous constructions of 
means for effecting the dumping was the same as, or similar to, Cas- 
well's. It is significant that counsel for the appellant should claim 
that this invention was a pioneer, and therefore inchtded ail means 
having functions adapted to effect the like resuit. A comparison with 
the means employed by the défendants for operating the dumping 
doors shows that this contention of the appellant in respect to the 
rank and scope of its patented invention is necessary to its case. If 
Caswell had been the first to devise a way, and the means of making- 
it effective, for opening and closing the dumping doors on cars or 
other kindred things containing articles in bulk, it might be that his in- 
vention would be entitled to the rank and scope which he claims for 
it ; but we hâve said enough to show that in his case such was not the 
fact. Counsel repeat with much emphasis that he was the first to 
invent the means described in his patent, and this is admitted; but this 
priority is only such as must be shown in every case to con; itute a 
patentable invention. In this sensé and to this extent every patentable 
invention is a pioneer; but it is obvious this is not the meaning of that 
title as used in judicial décisions defining the law upon this subject. 

The case of Morley Machine Co. v. Lancaster, 129 U. S. 263, 9 
Sup. Ct. 299, 32 L,. Ed. 715, is the one to which constant référence is 
made for the définition of a "pioneer invention," and it is in itself 
probably the best illustration we hâve of facts which exhibit a pioneer 
or primary invention. It showed the invention of a machine contain- 
ing the means for automatically — that is, by the simple application of 
power — separating, one by one, buttons having shanks and eyes, from 
a mass, turning the buttons so that thej' should présent their eyes to 
the necessary uniform position, carrying them to the fabric, and there, 
at uniform prescribed distances apart, sewing them upon the fabric. 
It was an invention of the highest order. The instrumentalities em- 
ployed and their mode of opération seemed almost to indicate intelli- 
gence in the machine; but what is most to the point is that ^Ir. Justice 
Blatchford was at pains to show that Morley was the first to devise 
means to accomplish such a resuit. This was what constituted the 
invention a pioneer and distinguished it from that class of inventions 
which only provide a new way of accomplishing a resuit which had 
theretofore been attained by others by other instrumentalities and in 
a différent way. In other words, the learned justice showed that the 
thing done, the work performed, had never been accomplished by any 
machine known to the earlier art. We hâve referred to that case for 
the purpose of aiding in defining what is meant by a "pioneer inven- 
tion," or to that class of inventions in which the novelty consists in 
the provision of means for the production of an entirely new re- 
sûlt, one never before attained ; but it is worth while to proceed with 
the case cited to show what effect was given to the détermination of 
the court in regard to the character of the invention. To ail such 
inventions, the court said, it was the policy of the law to award a cor- 
responding compensation. The public were acquiring something alto- 
gether new, and not merely a substitute for what it already had ; al- 
though the substitute might be better than the original, and to that 
extent might be entitled to reward. 
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In carrying out this policy the courts hâve given a libéral scope to 
the invention, one corresponding with its novelty, and hâve held that it 
covered not merely the very means employed, but ail others which 
perform the same office in substantially the same way as that of the 
patent. In this statement of the rule the stress lies in the word "sub- 
stantially." It is intended to cover ail mère variations of forms, which 
nevertheless do the same work, perform the same "office" (to use a 
very suggestive word), as is accomplished by the patented device. If, 
indeed, the same ofîfice is not performed by the instrumentalities of an 
alleged infringement, if, to repeat, they do not do the same work, 
there is no infringement; but it is certain that the rule just stated 
does not apply to the case of a patent for an improvement upon an 
existing machine, nor to one which provides a new way to accomplish 
a resuit already attained in another way. The rule as to thèse latter 
cases is that such patents do not cover other devices which, although 
they perform the same work and accomplish the same resuit, yet do 
it by a différent mode of opération. 

Walker, in his works on Patents, states the law correctly when he 
says, in section 353 : 

"But the test of functlon Is only the first of several tests of equlvalency. 
The fact that one thing performs the same functlon as another, though nec- 
essary, is not sufflcient to make It an équivalent thereof." 

And further, in section 353, he adds : 

"Functlon must be performed in substantially the same way by an alleged 
équivalent as by the thing of which it is alleged to be an équivalent, in order 
to constitute it such." 

And he cites authorities of the highest character, which fully sus- 
tain thèse statements. This last requirement is the one which, in the 
case of a primary patent, is not insisted upon; but in the case before 
us the rule just stated, without the qualification, applies. 

With thèse observations we turn to the examination of those parts 
of the defendant's apparatus for operating the dumping doors which 
are involved in the charge that thèse 10 claims of the complainant 
are infringed. The defendant's devices are those set forth in patents 
granted to one Becker later than that of the complainant's, and they 
hâve the benefit of the presumption arising from their grant that 
they do not infringe. Passing from this to their actual construction,, 
we find that they dispense with heavy side sills for the car. This they 
were authorized to do by earlier forms of construction. They build 
one strong central sill lengthwise through the middle of the car. 
Above this they raise a narrow member, to which, on each side, the 
doors are hinged. The doors fill the whole bottom of the car, and 
there is therefore no floor between them, as in Caswell's patent. Thus 
they dump the whole contents of the car. The outer ends of the doors 
abut upon small side sills, which can be made small because they are 
made of métal. Narrow I-crossbeams, supported at the center of the 
main sill, extend across the car from side to side. There is no mor- 
able long shaft which travels in the headers and carries the pinions 
rolling up and down under the doors, and, as there is no such shaft. 
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to be moved, there is no cogged pinion meshing with a cogged base to 
move the long shaft out and in, as in Caswell's patent. Instead of ail 
this mechanism of the Caswell patent, a long stationary crank-shaft is 
suspended in brackets hanging down from the cross-sills. This long 
shaft, if we call it such, is made up of a séries of double cranks, thus : 

d a a a d 



o- 



irTj-u— u 



Supposing the shaft above mentioned to be journaled in the brack- 
ets at a a, rolling pinions on which the doors rest are journaled on the 
other loops of the shaft at b b b. The opération effected by this com- 
bination is this : By means of a crank-handle at c, the crank-shaft d d 
is turned over until the pinions on b b b contact with the doors. By 
continuing this movement the doors are raised to place, and this is 
made to happen when the section b b b, and, of course, the pinions on 
them, are directly over the sections of the shaft a a. Thus the load on 
the doors rests in counterpoise on the sections bbb. Then the doors 
are closed and the position is secured. Ail that is necessary to dump 
the load is to turn back the shaft off the counterpoise, or dead center, 
as a mechanic would call it, when the doors and their load drop by 
gravity and the load is discharged. There are no means for dropping 
the doors gradually, or of arresting the fall at any stage of their 
progress, as in Caswell's arrangement. The sections bbb fall over and 
down about half a circle, and then, after brief oscillation, hang sus- 
pended under the sections a a. This form of shaft, having loops to con- 
tact with the doors to open and close them, was not new with Becker, 
but was taken from the old art, older than the date of Caswell's in- 
vention. 

It is, we should think, idle to say that this is the same as, or any- 
thing at ail similar to, the opération of Caswell's device, and since 
the movable long shaft of that patent is an élément in each of the 
claims involved, and neither it nor its mode of opération is found in 
the alleged infringing structure, we need not go into a comparison 
of other éléments in the combinations of thèse claims, as the learned 
judge in the court below thought fit to do in his very satisfactory 
opinion. The gist of the whole of this part of the invention disap- 
pears when the movable main shaft is taken out; but it may in truth 
be said that there is scarcely any resemblance between the particular 
means employed in Caswell's patent for operating the dumping door 
and those employed by the défendant for the same purpose. 

The judgment of the court below will be affirmed, with costs. 

NOTE. — ^The foUowing Is the opinfon of Sater, District Judge, in the court 
below: 

SATER, District Judge. The eomplainant, as owoier of reissued letters 
patent No. 12,447, issued to It as assignée of William A. Caswell, February 
6, 1906, in lieu of surrendered and canceled letters patent No. 806,394, applled 
for Deeember 20, 1902, and granted Deceniber 5, 1903, charges the défendants 
with infringement of the thirty-first, thirty-second, forty-fourth, forty-elghth, 
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flfty-eightli, flfty-nJnth, slxtieth, sixty-flrst, sixty-secoud, and slxty-tliird claiiiis 
set fortl^ in such reissued letters. The blU also allèges that the défendants 
Balston and Beckep, wlille acting as officiai, confldential, and tnisted employi\s 
of the Oaswell Car Company, the eomplainaut's predecessor, owuer of the in- 
vention and application for letters patent formlng the basls of such roissue, 
consplred and confederated to appropriate the Oaswell invention and Iniprove- 
nient for the purpose of fonuing the défendant company, in wliose service they 
are now as officiais and employés engaged In designing, manufacturing, and 
selling combined freight and dump cars, in violation of the eomplainant's 
rights. The connection of Ralston and Beclïer with the défendant company 
as officiais and employés is admitted; but the défendants each deny the other 
charges made against theni, and assert that the eomplainant's letters patent 
are wanting in invention and novelty, and that the cars made and sold by 
them are the sole inventions of the défendant Becker, and are covered by let- 
ters patent Nos. 762,118, 736,471, 763,947, and 768,722, ail of which are owned 
by the défendant company. They further allège that the complainant is es- 
topped to deny their right to use, manufacture, and sell cars made in accord- 
ance with the Becker patents. 

Various types of dump cars were well known, and several kinds of cars with 
swlnglng doors, capable of being opened and closed by mechanical means, had 
been invented prier to the filing of any application for letters patent by either 
Oaswell or Becker. In hls reissued letters patent Oaswell reeognizes this faet 
in the statement: "This invention relates to that class of freight cars having a 
level floor adapted to the earryiiig of any class of freight and provided with 
trap doors adapted to be opened to dump the loads when they consist of sand, 
gravel, eoal, or grain ; the car being also adapted to be unloaded by shovel. 
A type of such cars is shown in my patent. No. 619,670." He knew that other s 
had preceded him in the field of dump car Invention, that the prier art had so 
far progressed as to admit of a elassiflcatlon of such cars, and that what he 
elaims as his invention was typical or représentative of a given class. That 
Becker is also chargea ble with siniilar knowledge is manifest from apt state- 
ments embodied in his several applications for letters patent. 

If we seek the uppermost thought in Caswell's mind, we flnd it as an initial 
statement in tlie third paragraph of his spécifications, as foilows: "The main 
feature of the présent invention is to dispense with the side sills heretofore 
used in ail cars of which I hâve any knowledge. The omitting of the side sills 
enables nie to obtain an opening along the sides of the car floor and outside the 
track sufficiently large to permit the diseharge of large lumps of coal without 
liiudrance, so that ail the coal eau be dumped outside of the track into a 
eOiute or onto a sizing grate, and where, even if it is not immediately removed, 
it will not interfère with the movement of the car. This feature is of great 
Imiwrtance, especially in coal cars. The trap doors employed are arranged in 
two séries, one along each side of the car, and are hinged at their Inner edges, 
iuid ai s ])rovided with novel means for supporting and operating them, and 
when opened they deflect the coal beyond the track, so that the latter remains 
unobstructed. Ail thèse and other features, as well as the détails of my con- 
struction, are fully set forth below and also illustrated in the accompanying 
drawings." Again he says: "The intermediate sills are at some distance from 
the side of the car, and, as the ordinary side sill is dispensed with, it will be 
seen that opportunlty is thereby galned betwcen the intermediate sills and the 
sides of the car for the wlde doorways needed for large coal." Oaswell was 
not, however, the first to dispense with the side sills in devices designed for 
transporting loads, as appears from the patents of Olark, No. 69,075, Septem- 
l>er 24, 1807, Koplln, No. 470,299, Jlarch 8, 1892, Lyon, No. 101,030, March 22, 
1870 and Bellows, No. 644,890, issued March 6, 1900 ; nor was he the first to 
conçoive such a device with swinging doors hinged at their inner ends aud 
dumping its load outwardly beyond its wheels, as will appear from an ex- 
amiuation of the patents last named. 

Oaswell, to regain the strength and in part the supjiorting power lost by dls- 
pensing with side sills, provided for such a construction of his car sides as 
to give fliem Increased strength and enable them to bear a material part of 
the load. His method of so doing he détails as foilows: "The walls of the 
superstructure or box of the car are greatly strengtheued over previous con- 
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^it^lu•tlolls so, tluit they are adapt.ed to asslst materlally in supporting the 
weight of the load. ïhe walls consist of heavy plank, 44 (tlioiigh sheet steel 
uuiy lie used in place of the planli:), and tbey are braced by diagonal braces, 42, 
and bolted to the wall plank by bolts, 43. ïhese bi'aces are not merely tj'iug 
devices, but, on the contrary, are made large enougli so that, in addition to 
that fnnction, they also serve efflciently In stiffening the walls and enabling 
them to resist the tendency to sag uuder the load. They project Into the car, 
and consequently the load wlll lodge upon and be suiiported by them to a very 
considérable extent, and to the extent that the load does thu» lodge upon them 
the doors are relieved. They are stayed at their upper ends by the bent-over 
web, 45, of the angle irons, 46, forming the stakes of the superstructure (see 
Fig. 26), and at the bottom they rest upon or are attached to the cross members 
of the car frame, which are more partlcularly described below. Each brace 
extends from a stake to the adjacent cross member, much as in bridge and 
other truss work. I aim by this feature to Increase rather than diminish the 
tendency of the load to arch or dôme, beeause the weight uj)ou the rtoors is 
thereby reduced and they are consequently more easily opened." Tlie con- 
struction whereby a part of the load is carrled by the sides of the car was 
anticipated by the Bellows patent, No. 644,890, the specificati(ms of which 
récite that, in a car constructed in accordance therewith, "the sides of the car 
constitute plate girders which carry their proportion of the material or load 
in the car, replacing the ordinary side sills for thls purpose. This plate gîrder 
construction of the sides does away with thèse heavy side sills below the floor 
level of the car, and thus not only reduces the weight of the car, but allows 
easy access to the part supported below its bottom. This Is an important fea- 
ture of my invention, and I intend to cover the same broadly irrespective of 
the particular construction of the car." 

As the Caswell doors constitute a considérable portion of the floor area, to 
support them when closed, as a further substltute in part for the strength lost 
b5' reducing the number of sills, he utilizes the adjacent members of the cross 
frame instead of longitudinal sills ; i. e., side sills, for they are the only sills 
with wbose use he dispensed. On this point he says: "The door« form a large 
part of the floor area, and its outer side portions and cross frame membera 
are plaeed between each pair of them, so that they may be supported in their 
closed positions from the adjacent members of the cross frame. instead of the 
longitudinal sills, as is the customary construction." The last four quotations 
from his spécifications indic-ate that the bodily movable shaft, 106, is a part of 
the "novel means for supporting and opening" the doors. Ile was manifestly 
ignorant of the fact that others had dispensed with side sills. His primary 
irarpose was to accompllsh that resuit (for he says, "Thls feature is of great 
importance"), and not to provide a movable acting sill in lieu of side sills. 
With him, as with ail prevlous inventors wlio discarded side doors, provision 
for operating and supporting them with whatever load they might bear, be- 
came necessary. The means provided by him opérâtes and supports them 
with whatever load they hâve, in whatever position they may be found within 
the linnts of their movement. 

At the time Caswell and Becker applied for their respective patents hère In- 
volved, they had been preceded by inventors who had devised wagons or cars 
havlng the inner ends of their dumi) doors hiuged at each side of the longi- 
tudinal center to sills parallel with the central sill, or to a central silJ, or at 
a point at the longitudinal center, or having a lojigitudinal séries of dump 
doors along their sides with headers or cross-beams between them. Koplin's 
patent No. 470,299, March 8, 3892, diseloses a longitudinal séries of simulta- 
neously opening doors. The dump doors in some instances dropped their load 
beneath the car or wagon, in others to the side. In some instances the de- 
vices dump their entire load, or practically so, as seen in the patents of Clark, 
Koplin, the Ingoldsby patents, Wittlg, No. 590,6.37, Marnell, No. ;i42,526, Camp- 
bell and Rankln, No. 484,491, and Lewis, -No. 495,096. In other instances the 
dump doors drop but a portion of the load, as seen in the patents of COx, No. 
476,.'!G6, Wormelsdorff, No. 489,111, Campbell and Carlton, No. 598,136, Wil- 
liamson and Pries, No. 610,218, Bellows, No. 644,890, and Caswell, Nos. 645,587, 
(i57,012, and 619,070. The prior art di.«closes a variety of nieclianisms for the 
oi>euing or the opening and closing of dump doors. Counsel hâve not agreed 
172 F.— 2e 
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fully In their classification of such mechanisms nor is It necessary that a full 
and correct classification be made. Types oï door mechanism employing the 
rock shaft are Bellows, No. 644,890, and Koplin ; a iioolc or latch, Clarlc, and 
the British patent of Fox, No. 11,017 ; a chaln and windlass, Souder, No. 676,- 
101, Campbell and Oarlton, No. 598,136, Lyons, No. 101,030; a crank shaft, 
Campbell and Rankln, Wlttig, Koplin, the British patent of Kirkconel and 
Noble, No. 8,709, Dederick, No. 109,188, Marnell, No. 342,526, Goodwin No. 
403.584, and Kelly and Mui-phy, No. 689,197; a reciprocating bar and shaft, 
MuUer, No. 707,342. We are concemed in this case with only the latter two 
types. 

ïo what estent, if any, Oaswell and Becker were respectively indebted to 
the prier art, mu.st appear from an examination of their déviées. The com- 
plainant afBrms that Caswell's is a pioneer patent. This the défendants deny, 
and assert that the claiins alleged to be infrlnged are restricted to the partic- 
ular arrangement and construction of car supporting frame, dump doors, and 
dump-door actuatlng mechanism disclosed by his letters patent, and that the 
Becker invention and the Ralston car are not only substantially différent from 
Caswell's, but possessed of conspicuously distinguishing features. The appli- 
cations for their respective patents were pending at the same time. Section 
4904, Rev. St. (U. S. Comp. St. 1901, p. 3389), imposed on the Commissioner of 
Patents the duty of declaring Becker's application an interférence with that 
of Caswell, If in his opinion it was such, and, after a hearing by the examiner 
as to the question of prîority of invention, to issue a patent to the party ad- 
Judged to be the prior inventer; the defeated party having, however, the privi- 
lège of appealiug from the décision of such examiner. As interférence proceed- 
Ings regarding the applications were not declared or suggested, and as officiais 
are presumed to perform their dutles, it necessarlly foUows that in the judg- 
ment of the Patent Office officiais there were features that distinguished one 
invention from the other, and that there was therefore no occasion for inter- 
férence proceedings. Mr. Justice Shiras, in Boyd v. Jaynesville Hay Tool Com- 
pany, 158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973, in speaklng of a like situa- 
tion, said: "As both applications were pending in the Patent Office at the 
same time, and as the respective letters were granted, it is obvious that It 
must hâve been the Judgment of the officiais that there was no occasion for 
an interférence, and that there were features which distinguished one inven- 
tion from the other. In Pavement Company v. City of Elizabeth, 4 Flsh. Pat. 
Cas. 189, Fed. Cas. No. 312, Mr. Justice Strong said: 'The grant of the letters 
patent was virtually a décision of the Patent Office that there is a substantial 
différence between the inventions. It raises the presumption that, according, 
to the claims of the latter patentées, this Invention is not an Infringement of 
the earlier patent.' It would also seem to be évident that, as the purpose of 
the invention was the same, and as the principal parts of the respective ma- 
chines descrlbed were sul>stantia]ly similar, it vras also the judgment of the 
office that the distinguishing features were to be found In some of the small 
and [>erhaps less important devices descrlbed and claimed. Burns v. Meyer, 
100 U. S. 671, 25 L. Ed. 738." 

The complainants invoke the doctrine of équivalents. Under the rule an- 
nounced in McCormick v. Talcott, 20 How. 402, 15 L. Ed. 930, if Caswell's in- 
vention is original, he has the right to treat the défendants as infringers if 
they make a car "operating on the same principle, and performing the same 
fuuctions by analogous nieans or équivalent combinations, even though the In- 
fringiug machine may be an improvement of the original, and patentable as 
such. But if the Invention claimed be itself but an improvement on a known 
machine, by a mère change of form or combinatlou of parts, the patentée can- 
not treat another as an infringer who has Improved the original machine by 
the use of a différent form or combination performing the same functions. 
The inventer of the flrst Improvement could not invoke the doctrine of équiva- 
lents to suppress ail other inprovements which are not mère colorable inva- 
sions of the flrst" Another statement of the rule is found in Chicago & N. W. 
R. Co. v. Sayles, 97 U. S. 554, 24 L. Ed. 1053. Mr. Justice Bradley said: "Like 
almost ail other inventions, that of double brakes came In when in the progresa 
of mechanical Improvement it was needed; and, being sought by many minds, 
it is not wonderful that it was developed in différent and Independent forma. 
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ail original, and yet ail bearing a somewhat gênerai resemWance to each otlier. 
In sucli cases, if one inventer précèdes ail tlie rest, and strlkes out something 
which ineludes and undcrlies ail tliat tliey produce, he acquires a monopoly, 
and subjects theiu to tribute. But if the advance towards the things desired 
is graduai, and proceeds step by step, so that no one ean daim the complète 
wliole, then each is entitled only to the spécifie form of deviee which he pro- 
duces, and every other ijiveutor is entitled to his own spécifie form, so long as 
it differs from those of his competitors, and does not include theirs. Thèse 
gênerai principles are so obvlous that they need no argument or illustration 
to support them." ïhe complainant's and défendants' respective devices must 
be tested by the rule above announced. 

The Caswell deviee belongs to the flat floor type of dump cars, which doors 
dump only a part of the load. A reason for this îs found In Prof. King's un- 
contradicted statement that in 1903 "ilr. Caswell stated that a car could not 
be made to dump Its whole load, as such a car would not be strong enough to 
stand up under the required service." Caswell devised a car with a central, 
level, Immovable, longitudinal section of floor, from three to four feet wide, in 
immédiate contact with and affixed to two central longitudinal sills and two in- 
termediate parallel sills plaeed under the outer edges of the immovable floor 
structure. The Wormelsdorff dumping car bas a quite similar sill arrange- 
ment, but not an overlying flxed level floor section. A floor section of that 
character, however, is disclosed in the devices of Williamson and l'ries, Bel- 
lows. No. 644,890, and Caswell, Nos. 64.'),587 and 657,012. Conséquent upon this 
method of floor construction, the dump doors are literally arrangea aloug the 
sides and do not extend to the longitudinal center of the car, but only to the 
intermediate sills, and bear a correspondingly less portion of the load. He pro- 
vides a séries of plurality of swinglng sections or doors arrangea along the 
sides of the car, but so did Koplin. The inner ends of hi^ doors are attached 
or hinged to the floor of the car or a longitudinal member of the frame, at 
each side of the longitudinal center of the car, and ou opposite sides of such 
center, and no other means are provided or contemplated for hinging such in- 
ner ends. In view of his sill construction, to extend his doors to and hinge 
them àt the actual longitudinal center would render them inoperative, because 
they could not then dump their loads. His placing them on opposite sides of 
and some distance from the center is consistent with a construction which in- 
sures a car which dumps only a part of its load, and with his belief that such 
construction is neeessary to impart the requisite strength to a dump car. 

Becker's deviee belongs to the flat floor type of cars whose doors dump the 
(vhole or practically the whole of the load. The same resuit is accomnlished 
by the devices of Koplin, Souder, Mamell, and Wittig, To accoroplish this re- 
suit, and dump the load outside of the rail, it is neeessary to dispense with 
ail longitudinal floor sills between the center and outer edge of the car. The 
Ralston car, however, retains the outer sills ; but they are plaeed ahove the 
floor. It has no longitudinal central floors. A central longitudinal sill or box 
girder, as in the Bellows patent, No. 644,890, is employed, which, that the car 
may dump its entire load, does not contact with, but is located below, the car 
floor a distance equal to the width of the cross-beams (I-beams) or headers 
which it supports on its upper surface. The dump doors extend inwardly to 
the center of the car and carry the entire load, excepting such as may rest on 
the cross-beams, and are secured or hinged, not as are complainant's at each 
side of the longitudinal center of the car, or to a longitudinal member of the 
car frame, or to the car frame, as variously expressed in complainant's claims, 
but at the longitudinal center of the car to rods located above the central sills. 
The Ralston car does not, therefore, infringe that élément of the combination 
found in the forty-fourth, forty-eighth, flfty-eighth, sixtieth, sixty-flrst, sixty- 
second, and sixty-third claims, which spécifies the manner and place of hing- 
ing the inner end of the dump doors of complainant's car. 

The cross-beams, 75, of the Caswell deviee, do not span the car, but reach 
only to the central sill, to which they are attached. Above each beam is a 
centrally wehbed métal frame, bolted at its ends and sides to adjacent parts 
of the mechanism. The headers of the Ralston car are I-beams, which rest 
on top of the single central sill and extend entirely across the car. The Cas- 
well cross-heams are deeper thau those of the Ralston car. This is attributa- 
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ble to the elongated perforations or openings In the Casvvell cross-beams, 
whereby they are so weakened that it became uecessnry to strengtlien tliem by 
building them up from below. As a meaiis of supporting and operating tbe 
dump doors, the cross-frames are provided wlth elongated openings, 113, in- 
clined downwardly towards the central Une of the car, whieh oiienings are 
flanged to give added strength and to support racks, 112, secured in the open- 
ings' bottoms. Four bodily movable shafts, 100, each extending half the length 
of the car and carrying roUers for half of the doors on elther side of the car, 
extended through the elongated openings. Thèse shafts at each end and be- 
tween each pair of doore are provided with rinnued gears, whicli geara are fast 
on the shaft. At the outer end of the elongated openings in the cross-franies is 
a short horizontal portion on which. thé shaft rests wheu the doors are closed. 
On the shaft beneath each door are two anti-friction door-supporting rollers, 
105, which contact with metalllc bearing plates in tlie bottom of each door. 
When a rotary movenient is imparted to the shaft which extends through the 
elongated openings, the shaft moves bodily through sueh openings; the geiirs 
which are fast on it meshlng with llieir corresponding rack, 112. ïlie rota- 
tion of the shaft in one direction causes it to traverse the openings do\^'n\vard- 
ly and inwardly, that the doors may open; the rotation of it in the other direc- 
tion causes the shaft to move upwardly and outwardly, elosing the doors. ïhe 
doors of the Caswell car opened gradually. They may also, when deslred, as 
in ballasting, be opened but partially and held in such ])osition. The use of 
rack and gear for opening and elosing dump doors is showii in the Ingoldsby 
))ateut, îs'o. 613,279, Xoveniber 1, 1898; the gears beiug attacbed to the bot- 
toms of the doors and being operated by pinions supported ou a shaft in 
brackets below. 

The Caswell door-opening and door-closiug shaft, like that of Muller, is of 
the reciprocating type. The Muller patent shows nnder each door a straight 
rigid reciprocating bar, 15, niovable bodily lengthwise of the door, and carrying 
anti-friction rollers, 14, contacting with the inclined faces, 15, of brackets, 12, 
secured to the under side of each door near its side edges. The reciprocating 
bars support the doors Avhen closed, as In the Caswell patent. By rocking the 
shaft, 22, each reciprocating liav is moved lengthwise of tlie door, and the door 
is swung open by its own wcight and that of the load. ïhe movement of the 
reciprocating bar, as the doors open, is aided by the inclined faces, 13. In the 
Caswell device, the movement of the reciprocating bar, 106, as the door opeus 
is aided by the Inclination of the elongated slots, 113, in which it travels. In 
the Muller patent the incline is on the door; in the Caswell, in the supporting 
transverse beam ; but functionally the mechanisms are équivalent. When the 
shaft, 22, of the Muller patent, is reversed to close the doors, the reciprocating 
bars move bodily in the opposite direction, acting on tlie inclined portion of 
the doors, and forcing them closed, and supporting them In that position. Mul- 
ler made bis bar reciprocate bodily longitudinally of the car; Caswell made bis 
reciprocate bodily to and from the central liue of his car by slotting his trans- 
verse beams so that the bar may be brougbt near to the doors and thus using 
one bar for a séries of doors. In tbe Muller device the doors are ail operated 
simultaneously along either side of the car bottom, and ho expressly spec-ifles 
that: "The rollers may be mounted on horizontal slides instead of on the 
links as shown. The doors may extend entirely across the bottom, instead of 
between the center and side sills, as shown, and may be used on a gondola or 
other tj'pe of car, and the parts may be otherwise ^■aried in construction and 
arrangement within the scope of my invention." The arrangement and con- 
struction of th<i devices are différent; but the principle embodled in the one 
is found in the other. In the Bellows patent, No. 644,890, it is also specified 
that "the door-aetuating shaft may extend longitudinally of the car," and that, 
without departing from his invention, other changes may be made in his car, 
the doors and their actuating meclianism. 

In his letters patent Caswell speciflcally provides that the reciprocating 
door-opening and door-closing shaft sliall operate in and extend through the 
elongated openhigs in the cross-beams. After describiug tiie construction of 
his cross-frame members, especially with référence to the riumicd gears, the 
racks and the elongated openings, he says: "With this ccmstruetion it vv-lll be 
seen that any rotary movement givcn to the shaft, 106, wlll cause it to move 
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Ixidily tJiroiifflk tbe oi)euings, 113, by reason of the engagement of the gears 
109, 110, and 111, witb their respective racks." Again he spécifies: "For 
operating the stiaft so that it will move bodily down or up in the openings, 
113, any suitable mechanism may be eniployed," etc. Anotber part of bis 
spécifications recites: "By providing ail of them (cross-frame members) with 
the webbed castings at their ends, I am enabled to form in them the i]icliucd 
ways, throngh which tbe door-supporting shafts move, and at the sanie time to 
give tbose shafts support in eacb member, and tbus prevent any detieetion of 
the shafts by tbe load upou the door." This feature of construction euters in- 
to and is made an essential in eacb of the following claims, as quoted: In 
hls thirty-flrst and thirty-second, "a shaft exteuding throxigh and sustained 
by sald lieaders and supportiug the headers ;" in tbe tweuty-eigbtb, "means 
supporthig said section and contacting with its under surface and movable 
towards and from said longitudinal frame member in opening and closing said 
section, said means being sustained in the cross-frame of the bottom ;" in bis 
flfty-ninth, "door-operating mecbanism mounted in such transverse beams and 
connected wltb the dumping doors," etc. ; in his sixty-iirst, "shaft mecbanism 
mounted in such transver.se beams beneath tbe dumping doors and operatively 
connected therewith for opening and closing the doors and supporting them In 
their closed position ;" iu his sixty-second, "door-operating and supporting 
shafts mounted in tbe transverse beams beneath the dumping doors," etc. The 
Italicizing of the words "in" and "through" is mine. The omission of tbeso 
words from the other claims in question indicates that tbey were not used ac- 
cideutally, but discriminatingly, to express an Important feature of construc- 
tion and operating, and Caswell became bouud by whatever limitation such 
words impose. Menze v. Schmidt (C. C.) 154 Fed. 845. A substantial reason 
existed for mounting bis door-opening and door-closing reciprocating shaft in 
and exteuding it through the elongated openings. Tbis wns necessary to bring 
It close to the under side of the doors to support them in ail their intermediate 
positions. 

The door mechanism of the Ralston car is of the crank shaft type. The car 
bas two séries of dumping doors, each of wbicb Is operated by a single cranlï 
shaft baving a séries of crank arms on which are journaled friction rollers 
engaging the lower surface of the door. Eacb crank shaft Is journaled in a 
bracket bearing attaclied to tbe under side of tlie cross-beam and projecting be- 
low the same sufflciently, and neeessarily distant from the doors, to permit 
of the vertical oscillation of tbe crank arm. In the Bellows patent is found 
a roclc shaft .journaled in a depending bracket, extending, it is true, from the 
sides of tbe car ; but bis spécifications permit of a différent arrangement of 
this device. A band lever on tbe outer end of tbe Ralston crank shaft is usetl 
for operating it. The load is dumped by a rather slight rotation of the crank 
shaft, as in the Bellow-s device, causing its cranli arms to move beyond their 
dead center, as in the Dederick device, and away from, instead of towards, 
the center of the car, wben tbey drop by weigbt of tbe load, and discharge their 
contents. Tlie doors, wben fully opened, are supported by tbe crank arms ; but 
In tbe Caswell patent by a rod, 138. Tbe doors are closed, as in tbe Bellows 
device, in which tbe shaft may be longltudinally arranged and thereby open 
ail the doors on one side of the car simultaneously, by partly rotating the 
crank shaft, thereby causing the shaft arms to swing outwardly and upwardly 
In the arc of a circle and lift the doors. When the doors are in their closed 
position tbey are supported by tbe crank shaft ; the crank arms baving been 
moved inwardly, in raising, sligbtly past their vertical positions or dead 
centers, against stops in the under side of the door. Each of the Caswell 
shafts rotâtes completely in opening and closing tbe door. In tbe Ralston car, 
each crank shaft rotâtes through a little more thau 180 degrees only ; Its rotary 
motion being limited, much like that in the Wittig patent. It cannot recipro- 
cate, because it is held in flxed bearings. The doors cannot be opened grad- 
ually or held in a partially open position, but swing, when their dropping 
movement commences, to their fully opened position. If complainant's patent 
Is closely approached by the prier art, it is not infringed by an actuating de- 
vice whlcb permits the doors to fall suddenly, instead of gradually. Gould v. 
Spicers (0. O.) 20 Fed. 317. The transverse beams of the Ralston car are im- 
perforate, and tbe shaft is not mounted iu, and does not extend tbrougb, the 
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transverse beams of the car frame, and therefore there is lackiug in tlie Cas- 
well car construction that élément of a comblnation herelnbefore set fortb In 
the thirty-first, thirty-second, forty-eighth, fifty-uiuth, sixty-first, and slxty- 
second cialms of the Caswell patent, which provides for mounting a shaft in 
and extending it through the elongated openings of the cross-beams, and for 
this reason the car does not inf ringe any one of those claims. ïhe perforations 
of his cross-beanis is an essential élément of such claims. Bail & Socket Fast- 
ener Co. v. Kraetzer, 150 U. S. 111, 14 Sup. Ct. 48, 37 L. Ed. 1019. The elongat- 
ed slots are not only made an élément of those claims, but the spécifications 
show them to be necessary in the construction of CasweH's device ; and he can- 
not assert that It is not material and that the means employed in the Ralston 
car of supporting the door-actuating shaft is an équivalent and eovered by his 
claims. Wells v. Curtis, 66 Fed. 318, 13 C. C. A. 494. Moreover, the use of 
braekets for supporting such shafts antedated ail of the iiatents hère involved. 

The crank shaft in the Ralston car has a vertical, but not a reeiprocating, 
movement, and therefore does not Infringe the forty-fourth and tvreuty-eighth 
claims of the Caswell device; one of the cléments in the forty-fourth com- 
blnation claimed being "a reeiprocating bar extending longitudinally of the 
car, and movable transversely thereof In engagement with each swinging sec- 
tion," and In the forty-eighth claim "means supporting said section and con- 
tacting with its under surface and movable towards and from said longitudinal 
frame member in oi>eiiing and closing said section." The cranlc shaft or door 
supporting mechanism in the Ralston car Is not movable longitudinally of the 
dump door ,and does not, therefore, infringe the flfty-eighth, fifty-ninth, six- 
tieth, sixty-first, and sixty-second claims, in each of which such longitudinal 
movement Is made a feature. The longitudinal shaft reciproeates bodily as an 
entirety. It is straight and rigid, and necessarily so, to perform the funetion 
assigned it in Caswell's construction. Whether or not a straight, rigid, longi- 
tudinal shaft, bodily reeiprocating towards and from the center line of the car 
through elongated openings in the crass-f rames, and supiwrtiDg the dump 
doors when closed, and at ail points between their closed and fuUy opened 
positions, and capable of holding them partially open at any Intermediate 
point, is mentioned in the Caswell claims in controversy, the Caswell patent 
must be limited to a car having such a shaft when read in connection with the 
spécifications which make such shaft a principal feature of the invention, and 
the drawings, in ail of which the shaft is shown. Kampfe v. J. R. Torrey 
Razor Co. (C. C.) 149 Fed. 778. Having limited himself to such a shaft, Cas- 
well cannot complain that the défendants use a crank shaft, an old and well- 
known device. Blamire v. Sheldon Axle Works (C. O.) 149 Fed. 780. 

In vIew of the stata of the art, Caswell's invention is not a ploneer. The 
advanee towards the modem dump car has been graduai and proceeded step 
by step, so that no one can claim the complète whole. Caswell is therefore en- 
titled only to the spécifie form of devioe which he produced. The défendants 
are entitled to their spécifie form so long as it dIfCers from and does not in- 
clude that of complainant. If the language of the thirty-first and thirty- 
secojid claims Is not in any event rcadable upon the Koplin device, it becomes 
so if so broadly construed as to include the construction shown in the Ralston 
car. go too. If the language of the residue of the claims be given the broad 
construction contended for, I am unable to see why they may not be read upon 
one or more prier patented devices, such. for instance, as those of Bellows, 
Koplin, Wittig, and perhaps of others. The claims In controversy, to avoid 
invalidation, must be restricted to the particular construction and arrange- 
ments of parts to which Caswell has himself limited them by his siJecifications 
(McSherry Mfg. Co. v. Dowagiac Mfg. Co., 101 Fed. 716, 41 C. C. A. 027), and, 
so construed, there is no infringement. Not being a pioneer In his line of Im- 
provement, whatever may be the language of his claims, neither he nor his 
assignée can enjoin a device resemlling his own in tlie adoption of ideas found 
in the prior art. Consolidated A'alve Co. v. Crosby Steam Gauge & Valve Co., 
(C. C.) 7 Fed. 768. 

Considering the two door-actuatIng meclianisras as entireties, they proeeed 
along wholly différent lines. That of the Ralston car is less complicated, less 
expensive to manufacture and malntain in repair, than that of the Caswell 
device, more useful, and productive of a différent resuit, in that it dunips the 
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whole, or practlcally the whole, of the load. Conceding that thèse features are 
not necessarily tests of Invention, nevertheless utility may lielp to détermine 
the question ; iucreased efficiency being accepted as an important factor. It Is 
also signlficant that there has been a recognized need of such a car as that of 
the défendants, and that the efforts of others to meet It failed, and that success 
was attained only after repeated experiments. American Caramel Co. v. 
Thomas Mills & Bros., 149 Fed. 743, 79 C. 0. A. 449. 

In the course of the argument, several of the earlier patents were character- 
Ized as worthless and wanting in utility. There Is no évidence that such was 
the case. The very faet that a machine is patented is some évidence of Its 
operativene.ss, as well as of Its utUlty; and when a prier patent appears on 
its face to be relevant to the considération of the prier art, the later inventor 
«hould show that such device was not useful, and. If a patentable novelty of his 
own invention is in dispute, that such earlier patent did not disclose the prin- 
clple of hls later patent. E. M. Miller Co. v. Merldan Bronze Co. (O. C.) 80 
Fed. 523. 

The charge of conspiracy to appropriate the Invention of the Caswell patent 
in suit is not sustained. Becker dîd not by his contract with the Caswell Car 
& Improvement Company sell his inventive powers to his employer ; nor did 
he, to develop and put in practicable form hls invention, use the property of 
his employer, or the services of its employas, or any part of his time to which 
It was eiititled. He might, therefore, performing ail the duties assigned to 
hlm in the line of his employment, exercise his inventive faculties in any di- 
rection he chose, with the assurance that whatever invention he might thus 
concelve or perfect would be his Individual property. Solomons v. United 
States, 137 U. S. 346, 11 Sup. Ct. 88, 34 L. Ed. C67. Nor does the record show 
that Ralston acted in bad faith with the Caswell Car Company or Its prede- 
cessor. He rendered them substantial flnancial assistance. On or about Jlay 
12, 1904, he frankly announced to the stockholders of the Caswell Car Com- 
pany hls désire to sever his connection with It, his relation with the Ralston 
Company, and his purpose to exploit its patents and pending applications for 
patents. On November 22d of the same year he resigned the presldency of the 
Caswell Company, and on that date Caswell, In considération of a final settle- 
ment then made between hlm and the Ralston Car Company, and the satis- 
factory settlement of ail matters of every kind and nature in controversy or 
dispute between them, acknowledged full satisfaction of every claim and de- 
mand whatsoever he thon had or theretofore had had agalnst Ralston and the 
Ralston Car Company, and disclaimed any rlght, title, interest, or claim in any 
patents or applications for patents then pending belonging to Ra'ston or the 
Ralston Cap Company. Thls diselaimer was subséquent to the Issnance of 
Becker's four patents. Nos. 703,947, 763.841, 762,118, and 708,722, ail of which 
were granted to the Ralston Car Company as Becker's assignée. 

Regarding the matters In controversy of which settlement vi'as made Rals- 
ton, whose affidavit was offered in évidence by the complainant, has thls to 
say: "When said agreement and transfer of stock was entered Into at the 
request and in the Interest of Mr. Caswell, afflant requested Mr. Caswell, on 
his part, to disclalm any right, title, or Interest in any patents or applications 
for patents, which applications for patents were then pending, and which be- 
louged to alliant or the Ralston Car Company, In order to prevent any possible 
annoyance from threats of future litigation with respect to sald Invention or 
patents, and in order that afflant might assure ail such as were disiwsed to in- 
vest In the Ralston Company that the patents and pending applications owned 
by the company were free of ail claims and demands by said Caswell or the 
Caswell Car Company, and said Caswell acquiesced In thls agreement." On 
March 4, 1005, the board of directors of the Caswell Car Company adopted a 
séries of resolutions, recltlng that the license theretofore issued by such com- 
pany to the Ralston Car Company for the use of patents belonging to the Cas- 
well Car Company be canceled, no use whatever havlng been made of the same 
by the Ralston Car Company, and that the Caswell Car Company make claim 
to no rlght or Interest whatsoever tn any patent owned, used, controlled by, Is- 
sued to, or assigned to the Ralston Car Company by Becker or any one else. 
The minutes of this tueetiug were approved at a subseiiaent meeting of the 
board. 
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Ou December 11, 1005, Oaswell flled an application, sériai No. 291,280, for 
a patent for au improvement In dumping mechauism for metalllc cars. Ex- 
cepting in sonie two or three instances, his drawings and the numerals shown 
on them are precisely the saine as tliose sliown in the Beclcer patent No. 
763,841. The language of Casvvell's spécifications is largely identical with that 
found In the Beclver spécifications. Inadvertently an interférence was de- 
ciared with the Becl^er and other patents, and subsequently dissoived as to 
some of the parties. Thereupon Beel^er withdrew his application originally 
liled In the interférence proceedings, and filed another for a reissue of i>atent 
No. 703,841, and the interférence proceedings were resuined. Caswell, altliough 
he had made oath that he believed himself to be the original, flrst, and sole in- 
venter of the improvement described and claimed In his spécifications, and 
that he did not know and did not believe that the same was ever liuown or 
used before his Invention or diseovery thereof, or patented or described In any 
printed publication in any country before his invention or diseovery thereof, 
flled no testimony, but suffered a Judgment of priority of invention of the sub- 
ject-matter in issue to be rendered in favor of Becker. In descriliing his In- 
vention, Caswell, using the précise language which Becker had used in Iiis 
spécifications, said: "My uiventlon consists broadly in a cranli shaft having 
a cranli arm adapted to engage the doors, so that by merely revolving the 
shaft upon its axis in opposite directions the doors will be opened and closed." 
He also made oath that he completed his Invention prior to February 10, 1904, 
the date of the Becker application, and that the original drawings attached to 
his affldavit were made on or before the dates of February 1, 1903, Juue t, 
1903, and June 28, 1903, respectivèly, and that a car embodylng his invention 
was ordered from the Pullman Car Company on or about May 1, 1904, the 
working drawings of which were begun in the latter part of December, 1903, 
or the first part of January, 1904, and that the car was completed on or before 
July 1, 1904. He would hâve it believed that, at a tlme when he was pro- 
testing that a car could not be made of sufhcient strength to dump substantial- 
ly its entire load, he had drawings for just such a car, and that prior to July 

I, 1904, he had completed working drawings for the construction of a car em- 
bodylng his invention, which showed a crank-shaft mechanism, for which in- 
vention, notwithstanding the demand for a car of the charaeter described, he 
witheld his application for a patent until December llth following. 

If the crank shaft type of door-actuating mechanism was not, on December 

II, 1905, the équivalent of the door-actuating mechanism shown in tlie patent 
issued to him in 1902, and in his rsissued patent, when did it become so? If 
the two meehanisms were équivalents, what was the occasion for his seeking 
a patent, the Important feature of whose mechanism was a crank shaft? If 
he was the original, first, and sole inventor of such mechanism, why did he 
not at this first opportunity ofCer his proof to establlsh that fact and Becker's 
piraey, instead of sufCering judgment for priority of Invention to be entored 
in Becker's favor? Caswell was not produced, and did not offer himseif as 
a witness. The answer, therefore, to thèse inquirles, must be found, if at ail. 
In the faets and circumstances disclosed by the record. Tlie reasonable conclu- 
sion to be drawn from the record, in my Judgment, is that Caswell reeogiiized 
that the two door-actuating meehanisms are différent, and not équivalents, 
that he endeavored to avall himself of both ; that priority of Invention as be- 
tween, him and Becker, as regards the crank-shaft mechanism, belongs to 
Becker; and that the two freely given disclaimers stood as a barrier to his 
successful maintenance of his claim, in the interférence proceeding, of original, 
first, and sole Invention. The disclaimers and the abandoument of such pro- 
ceeding do not consist with the cliarge of conspiracy made In the bill. Caswell 
and his successors in title may not be heard to say that at the tinie of tlie 
disclaimers and of the interférence proceeding the précise nature of the Becker 
invention was not Icnown. 

I shall not enter into a discussion of the license granted to the Chicago, 
Burlington & Quincy Kailroad Company, or to the Atehison, Topeka & Santa 
Fé Raiiway Company, or to Ralston, or the assignments made of the Caswell 
patents, because they do not, in iny judgment, affect the resuit. Dueber 
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Watch-Case Mfg. Co. v. Eobbins, 75 Fed. 17, 21 C. C. A. 19S; Noonan v. Chester 
Park Attiletic Club Co., 99 Fed. 90, 39 C. O. A. 426; Curtis on Patents (4th Ed.) 
i 215. 
An order may be drawn dismlssing the blU at the complalnant's costs. 



HOLT MFG. CO. v. BEST MFG. CO. 

(Circuit Court of Appeals, Nlntb Circuit August 2, 1909.) 

No. 1,608. 

1. Patents (§ 34*)— Infringement— Action at La w— Evidence. 

Where the question of invention Is left to the jury in an action for In- 
frlngement of a patent, no évidence tending to show the true state of 
the art at the date of the claimed invention should be excluded. 

[Ed. Note, — For other casés, see Patents, Cent Dig. § 38; Dec. Dlg. 
t 34.*] 

2. Patents (§ 276*) — Scope of Invention— Combined Steam Habvestee and 

Thrashee. 

The Best patent. No. 410,307, for a combined steam harvester and 
thrasher, is for a claimed combination of éléments ail of which were old ; 
the chief feature of novelty claimed for the combination being the opéra- 
tion of the euttlng and thrashlng raacbinery by means of a supplementary 
engine mounted upon the thrasher frame, to which steam is supplled from 
the boiler of the traction engine by means of a flexible pipe. Such sup- 
plementary engines had previously been used for the same purpose on slmi- 
lar machines driven by horse power. Held, that such patent was not a 
ploneer patent, but an improvement patent only, and that it was error in 
an action for its Infringement to refuse to so Instruct the jury, and to sub- 
mlt the question to them for décision. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 276.*] 

In Error to the Circuit Court of the United States for the Northern 
District of CaHfornia. 

I. M. Kalloch and Francis St. J. Fox, for plaintiff in error. 
J. J. Scrivner, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error was plaintiff în 
the court below, where it brought this action for the alleged infringe- 
ment of letters patent granted on the 3d day of September, 1889, to 
one Daniel Best, for an improvement in combined harvesters and 
thrashers. The défendant to the action was the Holt Manufacturing 
Company, which is the plaintiff in error hère. The trial resulted 
in a verdict and judgment in favor of the plaintiff for $35,000. 

Long before the issuance of the plaintiff's patent, mowers and 
reapers had been superseded on many of the great western grain 
fields by combined machines, operated by steam as well as by horse 
power, which eut, thrashed, cleaned, and sacked grain. The plain- 
tiff's patent, as bas been said, was for an improvement in combined 
harvesters and thrashers. No new élément entered into the make-up 
of its machine ; but the contention on its behalf was and is that it 
was a patentable combination of old éléments, whereas, the conten- 

*yoT oUier ccuses se« sams topic & § ncmbeb in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexe» 
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tion on behalf of the défendant was and is that it was. a mère aggre- 
gation of such éléments. 

Of course, if it was a mère aggregation, that is to say, if what Best 
did was merely to bring together a lot of old éléments, which in 
their new places did no more than their old work, there was no inven- 
tion, and the action must necessarily fail; but if the old éléments are 
so assembled as to coact in a unitary organization, and thereby pro- 
duced a new and useful resuit, and such combination be more than a 
mère mechanic skilled in the art could bave suggested, then patent- 
ability may be properly affirmed of it. That was really the only is- 
sue presented by the pleadings ; the answer of the défendant merely 
denying, "generally and specifîcally, each and every allégation con- 
tained in the plaintiff's complalnt." 

Best testified that the difHculty with the old horse-power machines 
was that the power came from the movement of the horses operating 
upon. the main wheels of the machine, and in bis testimony sought 
to show, among other things, that he had overcome that difficulty by 
substituting therefor steam power. We extrad from bis testimony: 

"I was manufaeturiufc a horse eombined harvester for about three years 
before I çonceived the Idea of maklng thein steam eombined. 

"Q. Tell the jury what a eombined harvester is, going baek to that old 
harvester that was in opération that you made and was in gênerai use? A. 
The horse-iwwer, you inean? 

"Q. Tes, tell them what a horse-power machine was at that time, not the 
présent machine that is made nowadays. A. The horse-power machine con- 
sists first of a header to eut the grain, then a thrasbing machine to thrash it, 
and then a grain sepnrator to separate the différent kinds of grain, to put them 
In separate sacks. This machine was driven, got its power from one main, bifr 
wheel. 

"Q. What do you call that wheel? A. The main driving wheel. It was lo- 
cated on the left-hand side of the macline. It is the same wheel that carries 
the machine, and the wheel that carries the right-hand side of the machine, 
the opposite side, that wheel also drove the header part, so the whole mechan- 
ism is driven from the machine. The difficulty with that machine was, after 
experimentlng with it two or three years, we found we could not take up 
down-grain. The difficulty with thèse horse-power machines in taking up down 
and heavy grain Is that we could not get power enough from the wheels, 
strong enough, to drive those sickles and separators when she was cutting this 
heavy down-grain and taking up large quantities of straw. Plorses had to 
travel at just the same speed ail the tlme, and when they would come to this 
thick, heavy down-grain, if you would undertake to take It up it would choke 
down, and the resuit was the horses would run over it, and you would leave 
it on the ground. This, I discovered, was an enormous loss to the farmers, and 
as high as $6 or $8 or $10 an acre was left on the ground. I went to work 
immediately to see If I could not contrive some plan whereby we could take 
up ail of this straw and thrash It and get the grain clear ofC the ground whero 
those hig crops were. I figurcd out that it would require from 80 to 100 horse 
power to do it. To start first, I built a traction eombined harvester of large 
size, and then I applied an englue ou my harvester f rame, about 30 horse pow- 
er. I found by this machine that, when I w-ent in this heavy grain, I could 
travel at any speed I wanted, travel from a quarter or half a mile to a three 
mile speed, just according to the amount of stiaw that was on the ground, and 
that I could stop still. Wlienever this heavy straw pushed ahead of my ma- 
chine, or where it ail rotted off on the ground, where It drops down and gets 
damp, it lays perfectly loose on the ground, and uo machine will go through 
it and take It up becajse it will shove right ahead. On this machine, when it 
phoved ahead, It would throw up 4 or 5 feet high, and I could hack up tho 
machine In a few seconds and pick that up and take it aboard and bring it 
on my header with the réel and stand still there and thrash^It out. On that 
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«a me ground, if a horse-power machine was working, or a header, or a sub- 
binder, or even a mower, you could not save at best more than two-tbirds of 
it, while in the procpss we take it right down within a couijle of inches of the 
ground and g«t it ail." 

The record shows that, about two years before what the plaintiff 
daims as the Best invention, one Berry had procured the issuance to 
him of a patent for a "combined steam traction header and thrash- 
er," which invention the patentée declared relates "to that class of 
agricultural machines known as 'combined harvesters and thrashers,' 
and particularly to that class in which the power of the engine is 
directed not only to the opération of the several parts of the machine, 
but also to the progression of the machine," the construction and 
combination of the devices of which the patentée specifically de- 
scribed and claimed in a séries of claims, the eleventh of which is 
as follows: 

"11. In a combined steam traction harvester and thrasber, the frame, A, and 
an engine carried thereby, whereby its progression is effected, in conibinatioi' 
with the thrasber, I, connected with the frame, A, a snpplementary engine, M 
and power transmitting devices from said last-named engine to the cyllnder 
of the thrasber, whereby it is driven at a uniform rate indepeudent of the 
progression of the machine, substantially as described." 

To further show the state of the art at and prior to the time of 
Best's claimed invention, the défendant undertook to show by the 
witness Kincaid, who testified that as early as 1883 he was called 
upon to design a steam harvester for one Pritchard, to be hauled by 
horses, though operated by means of a boiler and engine attached to 
the separator, that he saw that completed machine either in 1885 or 
1886, and, being asked to describe it, the court, on the objection of the 
plaintiff that it was pulled by horses, declined to permit the witness 
to do so, although he testified that its thrashing and cutting machinery 
was operated by steam by means of a boiler located on the frame of 
the thrashing machine, and, on motion of the plamtiff, struck out 
the testimony of the witness. We think those rulings erroneous. L 
is not always easy, as the court below told the jury, to détermine 
the true line of distinction between invention and that which one 
skilled in the art many readily suggest; but where, as in the présent 
case, the détermination of that question was left with the jury, we 
think it clear that nothing tending to show the true state of the art 
at the date of the claimed invention should hâve been excluded from 
their considération. See 3 Robinson on Patents, 1020; Aron v. 
Manhattan Ry. Co., 132 U. S. 84, 10 Sup. Ct. 24, 33 L. Ed. 273; 
Penn. Ry. Co. v. Truck Co., 110 U. S. 490, 4 Sup. Ct. 230, 38 h. Ed. 
322; Benbow-Brammer Co. v. Richmond Works (C. C.) 159 Eed. 
161. 

On the trial the plaintiff's witness Smyth, being asked on his direct 
examination wherein, in his opinion, Best's invention lay, said: 

"I should say that it lies In bridging the gap between the traction engine 
and the harvester and header mechanism by crossing that gap with a device 
adapted to convey the energy or power by steam, rather than mechanical 
means to an engine located upon the thrasher frame so that the power of that 
engine may be applied to its greatest perfection to the header and thrasher 
mechanisms; in other words, in the substitution — I am going to use a couple 
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of iimisual terrns, .but I tkink tliey will apply hère— the sulistitution of a 
inolecular transference of energy rather than a inolar, that is, tlirough a fluid 
inedium, rather than tbrough a mechanlcal médium." 

And, in the same connection: 

"lu niy opinion it involved the highest type of hiventlon, that Inspirntion of 
idea, that happy thought of changing the raethod of transferriiig the power 
bacli from the traction engine to tlie other devices, was, lu my opinion, one of 
the happlest thoughts that eould be iniaglned." 

When asked on cross-examination, in regard to his foregoing state- 
ments, the following question : 

"Q. You thinlî; that the dlseovery that a flexible pipe would carry steam 
from the boiler in the position in whieh I liave located It to the supi)leraental 
ongiue in the harvester franie is au Indieatiou of inventive talent and the ex- 
ercise of Inventive faculty, do you?" 

— the witness Smyth answered : 

"Under the circumstances, I eniphatically say that it Is an example of the 
Inghest type of inventive faculty." 

Subsequently the défendant offered in évidence a patent issued to 
one Glover on the Rth day of December. 1888, for a traction engine, 
one feature of which was the conveying of steam through a flexible 
])ipe irom a boiler and engine carried on an engine truck, to a steam 
chamber arranged below a water tank carried on a separate frame. 
AVe extract from the testimony of the witness Smyth: 

"Q. Dld you hear Mr. Best testify that the novelty of his invention coiisist- 
ed in mountlng a supplemental engine on the harvester franie with a flexible 
steam connection? A. I don't reuiember it, but I assume he did say so. 

"Q. If he did say so, do you think he told the truth? A. Oh, certaiuly. 

"The Court: Q. That is, that tlie crux of his invention was tlie mountlng 
of the supplemental engine upon the harvester frame, and Connecting it with 
a plastic or flexible connection? A. Yes, sir. 

"Mr. Kalloch: Q. If he dld say so, was that correct? A. Yes, sir." 

Certainly, if it be true that the novelty of the Best invention con- 
sisted in the monnting of his supplemental engine upon the harvester 
frame and Connecting it with the flexible pipe, the défendant was en- 
titled to shovk', if it could, that that idea, as well as mechanism for 
such pipes, was old. There was therefore error in excluding, as the 
court below did, the Glover patent. 

On the trial the défendant requested the court to instruct the jury, 
among other things, as foUows : 

"The Best patent sued upon in this case Is In no sensé a pioneer patent. 
In View of the prior art, as dlsclosed by the Berry patent, the construction 
which the court is requlred to give the Best patent places It in a class where- 
in the application of the doctrine of mechanical etiuivalents is very narrow, 
and the patentée is limlted to tlie iirecise devices and eomliinations shown and 
claimed in his patent. If therefore you find from tlie évidence that the de- 
fendant has not made or used or sold a eombined harvester and tlirashing 
machine liavlng a supplemental or auxlliary engine mounted upon a platform 
at the side of the thrashing machine, your verdict should be for the défend- 
ant." 

The court refused to so instruct, but, on the contrary, by its instruc- 
tions, left it to the jury to détermine whether or not the Best patent 
was a pioneer one, to ail of which the défendant excepted. 

Allusion has already been made to the fact that each and every 
élément entering into the Best patent was old, and the record shows 
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that the noveltv claimed for it consisted chiefly in the location of the 
supplemental engine on the frame of the harvester, and the trans fer- 
ring of the power from that engine to the header and thrasher 
mechanisms by means of the flexible pipe ; in other words, what Best 
did was, not to invent a combined steam harvester, but to make im- 
provements in such harvesters, and his patent shows upon its face 
that he himself so characterized his invention. Leaving ont of con- 
sidération the Pritchard machine and the Glover patent, the record 
shows that the preceding patent issued to Berry was for a combined 
steam harvester and thrasher, in which the power of the engine was 
directed not only to the opération of the several parts of the ma- 
chine, but also to its progression. Among other things, it consist- 
ed: (1) Of a traction-engine frame mounted on wheels, whose sole 
function was the supporting and progression of the machine, eiïect- 
ed by means of a boiler and engine ; the driving power being trans- 
mitted through gears to the traction wheels. (3) Of a header frame 
connected by hinges with the side of the traction-engine frame. (3) 
A draper-platform carrying the draper, elevator, sickle, réel, and 
such other parts as are necessary thereto; the various parts of the 
header being operated by power transmitted from the engine located 
on the traction-engine frame. (4) Of a thrasher located on the left- 
hand side of the traction-engine frame, and its inner side attached to 
that frame by hinges, whereby it accompanies the traction engine, 
but still has its independent motion, enabling it to conform itself to 
the ground over which it travels. (5) A self-feeder of the thrasher, 
with which the elevator spout of the header communicates. (6) The 
cylinder of the thrasher. (7) An endless chain for driving the end- 
less apron-platform and straw-carrier of the thrasher ; such parts be- 
ing operated from the engine located on the traction-engine platform 
by means of a shaft and connections, which engine also operated the 
elevator and the riddle, the cylinder, feeder, fan, and the pickers of 
the thrasher, however, being driven by means of an independent 
engine also located upon the traction-engine frame, and which sup- 
plemental engine is operated by steam taken from the boiler of the 
main engine. (8) Of an elevator by which the thrashed grain is 
taken up to the hopper, from which it is discharged to the sacker. 
(9) Of certain water tanks with suitable Connecting pipes for the 
supply of water to the boiler. And (10) of fly wheels on the driving 
shaft of the main engine. 
The opération of his machine was thus described by Berry: 

"The progression of the entlre machine la In effeet wholly from the main 
engine by means of power transmitted to the traction wheels, a, which, as I 
hâve heretofore mentioned, serve no other purpose than that of supporting 
the machine and of causlng its progression. They transmit no power to op- 
erate the parts of the machine. In the progression of the machine the hing- 
ed header frame ou the one sldc, and the hinged thrasher on the other, hâve 
their own Independent motion, and do not therefore cramp, whatever may be 
the character of the ground over which they pass. The draper-platform, with 
ail Its parts, Is adjusted easily and conveniently, being kept level In ail po- 
sitions. The course of the grain is the nsual one and needs no detailed de- 
scription. The straw Is discharged at the rear end free of dust and chaff, 
and is carried by the chute, O, down to the platform to where the engineer 
stands, and the surplasage Is stored in the réceptacle, Q. TUe whole machine 
la readily started from the seat p lo." 
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Berry then proceeded to set fortli his daims, the eleventh of which 
has been hereinbefore set out. 

We think it very plain, from what has been said, that Best cannot 
be properly regarded as a pioneer inventer, who is one who stands 
at the head of the art, or who has at least made such a distinct step 
in its progress as to distinguish it from a mère improvément or per- 
fection of what had gone before, and that the court below should hâve 
so instructed the jury, and not hâve left it to them to détermine that 
question. 

For the reasons stated, the judgment must be, and hereby is, re- 
versed, and the cause remanded for a new trial. 



WARREN BROS. CO. v. CITY OF MOXTGOMERT et al. 
(Circuit Court, M. D. Alabama, N. D. August 9, 1909.) 

1. Patents (§ 297*) — Suits rôn Infrtngement — Effect of Priob Décisions. 

On an application for a preliminary injunctlon to restrain infrlngement 
of a patent, a décision of a superior or co-ordinate court of another ter- 
ritorial jurlsdlction sustalning the validlty of the patent on a final hear- 
Ing, in the absence of contrary décisions, will be treated as almost con- 
cluslve, and will be followed, unless new évidence of a décisive character 
Is presented. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 484; Dec. Dig. S 
297.*] 

2. Abatement and Revival (§ 10*) — Suits fob Infeingement — Pbndenct of 

Pbior Suit. 

The pendency of a suit for infrlngement of a patent in one district does 
not preclude the complainant from instituting a suit In another district 
agalnst the same défendant and another, not a party to the flrst suit, to 
enjoin an Infrlngement therein ; but in the later suit the court will only 
consider and adjudicate upon alleged Infringemeuts vvithln its own district. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. § 86; 
Dec. Dig. § 10.*] 

S. Patents (§ 300*) — Suits for Infeingement — Equitt Jurisdiction. 

The fact that the owner of a patent has established a royalty for Its 
use by llcensees does not deprive a court of equity of jurisdiction to en- 
join Its infrlngement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 480; Dec. Dig. { 
800.* 

Jurisdiction of fédéral courts in suits relatlng to patents, see note to 
Bailey v. Mosher, 11 C. C. A. 313.] 

4. Patents (§ 328*) — Validity — Infeingement — Stbeet Pavement. 

The Warren patent, No. 727,-505, for an improvément in street pave- 
ments, held valld, on a motion for preliminary injunctlon to restrain 
threatened infrlngement, and an injunctlon granted, subject to the right 
accorded défendants to prevent its issuance by giving bond. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

5. Equitt (§ 3*)— Jurisdiction— Irhepabable Injuby. 

Irréparable injury, in such a sensé as to create a standing In a court of 
equity, does not necessarily mean that complainant will be ruined oi 
grievously harmed If the court of equity does not Intervene, but only that 
some légal right of complainant will be illegally taken from it, which lu 
equity and good conscience it is entitled to enforce, the proper and full 
enjoyment of which will be Impalred or lost if equity déclines to inter- 
fère and puts complainant to its action at law for damages. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 3.*] 

*For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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In Equity. 

See, also, 166 Fed. 309. 

The blïl In this case is flled by Warren Bros. Company, the owners of let- 
ters patent No. 727,505, issuod to J. F. Warren, to prevent infringement of 
a new and useful improvement In street pavements. The défendants are the 
city of Montgomery and the Metropolitan Engineering & Construction Com- 
pany, to whom the former let the paving of a part of one of the streets in 
the city of Montgomery. It is claimed that, if the spécifications for the worlc 
are followed, It will necessarily resuit in the infringement of the patent. 
The case is now submitted on motion for a preSiraluary injunction iHK)n sworn 
bill, the record of the litigation concerning this patent in the Circuit Court 
of Appeals for the SIxth Circuit, the record of a simllar suit for the Eastern 
District of Illinois, and upon numerous aliidavits. In Warren Bros. Company 
V. City of Owosso (C. C. A.) IGC Fed. 309, the invention, claimed under the 
patent, Is thus described: 

"The Invention relates to an Improvement in that class of street pavements 
consisting of a founa.')tion of minerai niatter and a top snrtacing, or wear- 
ing surface, made of graded minerai matter intimately associated and unit- 
ed by means of asphalt or coal tar. The Inventor clainis as his diseovery that 
the best condition of this top or surface of a minerai roadbed is that this top 
or wearlng surface of such pavements 'mnst be made as dense, as free from 
voids, as possible, and also stable and nouliable to displacement.' Under the 
art, as practiced tberetofore, the inventor says that the minerai matter united 
by plastic material has generally been fine gravcl or sand or broken stone, not 
exceeding pièces of stone or other ground material above one-tenth of an Inch 
in dlameter; that the smallest perceutage of voids under that method was 
21 per cent, of the aggregate. Ile déclares that to secure stability there must 
be a departure from this method, and that by the employment of larger-siz- 
ed pièces, 'say up to those which will pass through a two-inch ring, and em- 
ploying with thèse Inrger grains proper quantifies of the smaller sizes down 
to an impalpable powder, it is possible to reduce the voids of the minerai base 
below 10 per cent, of its bulk.' Such an assemblage, he says, 'compacted to- 
gether, will form a dense, solid, homogeneous, compact body, with the small- 
est percentage of voids, and possessing the highest degree of stability, and 
one in wliieh the largest and smallest pièces are associated with each other 
Indiscriminately thronghont the structure, and one which, because of the 
sizes of the pièces and their arrangement with respect to each other, offers 
the smallest areas of surface for the attachment of the plastic composition to 
them, so that not only is a superior binding efîeeted, or union obtaiued, by 
the plastic composition, but a smaller quantity of it is necessary for the pur- 
pose of obtaining the superior resuit or product.' The spécifications lay stress 
upon the fact that the stone components of différent sizes are not to be used 
in layers of corresponding sizes, but mixed together, the large, the small, and 
the dust In one aggregate, with the asphalt or other plastic composition per- 
meating the whole mass and uniting the particles by filling In the voids and 
making a solid surface. This composition is spread uniformly over the top 
of a roadbed foundation, preferably a macadam, and is intended to form only 
the top or wearlng surface of such a roadbed. This top section, he adds, may, 
if desired, be smeared over *with a surfacing of clear asphalt or other bi- 
tumlnous composition of any desired nature.' Accompanying the spécifica- 
tions are two figures, 1 and 2, which serve as a convention illustration of a 
horizontal section of a roadway made on the Warren plan. Thèse are set ont 
below: 



"A représente the portion of the roadbed to which the patent relates, and 
which the patentée calls the 'wearing s.ection' of a roadbed, and is the part 
which rests upon a macadam or other foundation, represented by the letter 
B. The letter C in Figure 2 represents tlie thln surfncing of clear asphalt, 
or bitumen, referred to above as useful, if desired. The mixture preferred 
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by the iiiventor is described by tlie inventor in his spécifications as follows: 
'I prefer to use from 1 to 3 per cent, of impalpable powder, from 10 to 30 per 
cent, of material between Impalpable powder and one-t'ourth of an incb in 
slze, and from 50 to 80 per cent, of material larger than one-fourtli of an incJi 
in slze. I bave found tliat tliese ingrédients, when associated togetlier, pro- 
duce a mass or body baving less than 20 per cent, of voids. I prefer to use 
as the unitlng or plastic composition one which comprises asphalt and an oil 
flux heated to a moderate beat to provide the requisite fluidity ; but I do not 
confine myself to any spécial f orm of artificial or natural asphalt.' Tliis min- 
erai part of the composition, the patentée says, is to be 'intimately associated 
with the ijlastic asphalt comiiosition, which is then spread uniformly upon 
the propared foundation, and which In settling becomes very dense, solid, and 
freer from voids than any pavement of which I bave Icnowledge.' Among the 
advantages claimed In the patent spécifications are: First, tbat the percent- 
age of minerai matter cmployed is increased, and that of the bitumen decre.-is- 
ed, tliereby cheapening tbe cost ; second, tliat the wearing qualifies of the 
pavement are ninch increased, due to the fact that 'a very rigid and stable 
effect is obtained, which reduces strain and \vear upon the uniting médium, 
more of the wear being borne by the minerai base and less by the uniting mé- 
dium' ; third, that the réduction of voids fornied by the minerai eonstituents. 
in tbat they are larger and fewer, the plastic fluid fllling such spaces with a 
cellular structure, which, it is claimed, adhères better to the surface of the 
stone pièces than when the interstices of the composition are smaller and 
more numerous." 

Among the claims are the following: Nos. 5, 6, 7, 8, 9, 10, 11, 12, and 13. 

"5. In a Street pavement, a bituminous minerai structure, the minerai in- 
grédients of which are mixed and of several grades, so graded as to give tlie 
structure an inhérent stability. 

"6. A bituminous street pavement structure, containiug niixed minerai in- 
grédients of such grades as to give the structure an inhérent stability. 

"7. À bituminous street pavement mixture, eoninrising a biiider in com- 
bluation with a minerai structure of inhérent stability composed of wearing 
material of several grades uniformly mixed. 

"8. A Street paving mixture, comprising a bituminous binder in conibina- 
tion with a minerai structure of inhérent stability. 

"9. A Street pavement wearing section, composed of a minerai structure of 
inhérent stability fornied of several grades of material so proportioned as to 
liave a per cent, of voids less than 21 per cent, of the whole, in eombination 
with a comparatively soft bituminous binder, fllling said voids and rendering 
'.he whole permanent in nature and elastic and waterproof in character. 

"10. A mixture for street paving purposes, composed of a bituminous binder 
and a mixture of minerai ingrédients of several grades having less than 21 
per cent, of voids, the binder sufflcient in quantity to flll the voids. 

"11. A street paving structure, comi)osed of a mixture of minerai or wear- 
ing ingrédients and a plastic binder, the space between the minerai ingrédi- 
ents being less than 21 per cent, of the whole, and the plastic binder oecupy- 
ing said spaee. 

"12. A mixture of minerai or wearing ingrédients of several grades, the in- 
grédients of the descending grades in size and quantity being so proportioned 
to each other and to tlie voids existing in the Itirger grades as to flll the voids 
and impart to the structure an inhérent stability in eombination with a bi- 
tuminous cernent or binder. 

"13. A mixture, to be used as a pavement, having an Inhérent stability com- 
posed of minerai or wearing ingrédients of several grades, the grades being 
thoroughly mixed and thereby uniformly distributed tliroughout the mass, and 
being of sizes and quantifies so proportioned that ingrédients of the same 
grade are uniformly in contact witb each other." 

The spécifications undor wliicli tlie minerai rubber pavement in controversy 
was contracted to be built, are as follows: 

"Spécifications for Minerai Rubber Pavement. 

"Thls pavement shall consist of a concrète base, a wearing surface of min- 
erai rubber asjihaltic concrète, a skim coat of pure minerai rubber asphalt, 
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and a top dressing of coarse torpédo sand, fine, clean gravel, or stone chips 
free from dust 

"Foundation. 

"On top of the subfoundatlon, prepared as heretofore stated in sections 31 
and 32, there shall be laid a foundatlon of flve (5) inches of Portland cément 
concrète made and composed as follows: Five (5) parts of good, elean, coarse, 
screened gravel ; three (3) parts of clean, sharp sand, that will pass through 
a No. 14 and be retained by a No. 25 screen; and one (1) part of Portland 
cément, of a brand acceptable to the englneer. The concrète, after mlxing, 
will be placed in the roadway and thoroughly tamped until free niortar 
shows on the surface of the bed, and the depth of the same shall then show 
flve (5) Inches. In other words, the concrète foundation shall be flve (.5) inches 
deep after the same bas been thoroughly tamped and brought to a flnlsh, and 
shall show a true and level surface. The concrète foundation shall be pro- 
tected from the weather when deemed necessary by the englneer. Samples of 
the cément to be used are to be furnished to the englneer and subjected to 
the tests prescrlbed by the American Society of Civil Englneers, to the satis- 
faction of the englneer, before any work of coucreting is done. 

"Wearing Surface. 

"On the base, constructed as speclfled, a wearing surface of minerai rubber 
asphaltlc concrète shall be laid, with a minimum thickness of 2 inches after 
compression, made up of crushed stone of various sizes, with a sufliclent 
amount of sand, screenings, and stone dust to iill the interstices and reduce 
the voids to a minimum, and with enough minerai rubber asphaltlc cernent 
to coat ail the partleles and make a well-filled and water-tigbt paving mixture. 
The proportions of stone and sand shall be such as to produee the densest, 
practlcal mixture, and shall be approximately as follows: Crushed stone (so 
varying from % inch to % inch In size as to produce a mixture of approximate- 
ly % each of % inch. Va inch and % inch slzes), % ; fine stone screenings, i/e ; 
torpédo sand. 1/12; fine sharp sand, 1/12- Samples of stone to be used to be 
submitted to the englneer, to be subjected to tests as to satlsfaetory degree of 
hardness. If the crushed stone. as it cornes from the crusher, is falrly well 
divided between the sizes speclfled, it will uot be necessary to separate them ; 
but ail dust and screenings below Vi inch must be removed and afterwards 
added in order to procure tlie speclfled quantltles. The crushed stone and 
screenings must be made from hard, sound limestone, granité, or trap rock, 
and must be free from cla.y. loani, or other obiection.'tlilo material. The 
sand shall be a clean sand, of the two grades speclfled above, and may be a 
lake shore, river, or bank sand, but shall be free and clean from loam or clay, 
and must not be coated with any forelgn matter. 

"Minerai Rubber Asphaltlc Cernent. 

"The minerai rubber asphaltlc cément used in the wearing surface shall be 
Sarco Road Compound No. 251, manufactnred by the Standard Asplialt & Rub- 
ber Company, of Chicago, or any asphaltlc cernent equal thereto. Samples of 
the asphaltlc cément the contractors propose to use must be furnished to the 
englneer with ail bids, and must be shown by analysls to comply with the fol- 
lovving requirements, such analysls to be made by a chemlst experienced in the 
analysls of hydrocarbons: The asphaltic cément shall be 99.5 per cent, pure 
bltumen, soluble in carbon disulphide (082). Such bltumen shall contain from 
73 per cent, to 76 per cent, petrolene, soluble In petrolic ether of 86 degrees 
Baume, and from 24 per cent, to 26 per cent, asphaltene, soluble in chlorotorm 
and not soluble in such petrolic etber. The melting point of the asphaltlc 
cernent shall be not less than 180 degrees F., nor more than 190 degrees F. 
Uslng the Dow pénétration machine, the asphaltic cernent shall not vary more 
than 5 millimeters in pénétration from the following standard: 42 Mil. at 32 
degrees F., with 200 grams welght on No. 2 needle for 1 min. 62 MU. at 77 
degrees F., with 100 grams welght on No. 2 needle for 5 sec. 114 MU. at 115 
degrees F., with 50 grams welght on No. 2 needle for 5 sec. The asphaltic 
cernent shall be of a spécifie gravity of 98.5 at 77 degrees F., and welgh 8.2 Ibs. 
per gallon, U. S. standard. When 20 grams of the asphaltlc cément are beat- 
ed in a dish 214 inches in diameter, l^/n inches deep, for seven bourg In au 
172 F.— 27 
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ovéïl,' the înterior of which Is maintained àt a constant température of 325 de- 
grees F., It shall not lose In weight more than one-half of 1 per cent. The 
minerai rubber asphaltic cément shall be used in the proper quantity to 
thoroughly eoat ail the particles of the minerai aggregate, bind them together, 
fil! the voids remainlng after compression, and malie a water-tight paving 
mixture. The quantity of asphaltic ceinent necessary to produce thèse results 
will vary somewhat, according to the character of the aggregates used, but 
will not in any case exceed 10 per cent., or be less than 8 per cent., by weight, 
of the total mixture. After beiiig rolled, the surface shall présent a granular 
appearance, showlhg that the structural body of the pavement îs crushed 
Mtoue. The asphaltic cernent shall be in sufficient quantity to bind and flU the 
mixture as specifled above, but not to flush to the surface as free cément un- 
der the roUer. 

"Method of Mixing. 

"The stone, sand, and screenings shall be plaeed In propef proportions In 
a properly desigued dryer and thoroughly dried before comblnation with the 
minerai rubber asphaltic cernent. The dryer shall be of the revolving type, or 
some other tyi» whieh thoroughly agitâtes and turns the material during the 
process of drying, thereby preventing any caliing of the material or adhérence 
of dust to the surface of the stone. During the process of drying the aggre- 
gates shall be thoroughly mixed and heated to a température of from 300 de- 
grees to 350 degrees F., and before cooling or exposure to moisture shall be 
nuxed with the minerai rubber asphaltic cernent, as further specifled. The 
minerai rubber asphaltic cément shall be melted In a properly designed tank 
arranged so the beat can be properly and easily controlled and regulated. 
When melted and raised to a température of from 300 degrees to 350 degrees 
F., It shall be eomblned in the proper proportions with the hot stone and 
sand, and immediately mixed In a properly designed mixer with revolving 
l)lades untU a thorough and intimate mixture of the ingrédients has been ac- 
complished, and the minerai particles evenly and thoroughly coated with the 
minerai rubber asphaltic cément. ïhe mixer shall be arranged so as to re- 
tain the beat during the process of mixing, but shall not be exposed directly 
to the, action of the flre. The materials entering iuto the paving mixture may 
be either measured or weighed, but in either case the means of obtalning the 
proper quantifies shall be simple and positive, and easily controlled, so that 
even results may be obtalned. 

"Method of Laying. 

"Whlle still hot from the mixer, the paving mixture shall be spread on the 
macadam or concrète base, and, edges having been tamped as hereinafter de- 
scribed, conipressed with a 500-pound hand roUer. The best results are ob- 
talned by spreading and roUing at as nearly the mixing température as pos- 
sible. Therefore, If the paving mixture is hauled in wagons any considérable 
distance, tarpaullns must be used to cover the loads. The drying and mixing 
Iilant shall be plaeed as near as possible to the work, and, if practicable, Im- 
mediately on the Street Itself. The material may be laid by the method em- 
ployed in laylng sheet asphalt pavement, or as foUows: At distances apart of 
6 or 7 feet, measured along the length of the street, set forms or levellng 
strips, the tops of which are to be the grade and crown of the flnished pave- 
ment. Thèse strips consist of planks 10 or 12 inches wlde, of a thlckness to 
give the desired thlckness of pavement, held in place by long splkes driven 
through into the concrète base. Tttese! atrlps should be in as long lengths as 
practicable to handle easily, as they will then bend more readlly to the erown 
of the Street. The asphaltic eonerete Is then damped between the flrst pair 
of levellng strips, ro jghly spread with rakes or shovels, and then struck off 
to a true surface with a stralght edge, the edges tamped, and the mixture com- 
pressed while hot with a 500-pound hand rolTer. The strlDB are then movai 
forward and reset for the next spaces, and the spreading and stralght edging 
of the asphaltic wearing surface contlnued. The 5-ton steam roUer shall then 
be brought on freshly leveled material as soon aa it Is sufflciently cooled to 
bear the weight. The rolling shall be contlnued in both directions as lojig as 
any compression can be obtalned. As the levellng strips are moved forward 
the leveled and rolled surface of the pavement may be used to guide the rear 
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end of the straight edge. Where the rolllng is done up to the leveling strip, 
before It Is removed and the next section spread, the edge of the roUed ma- 
terial shall be roughly eut and broken down and painted with a coat of pure 
minerai nibber asphaltic cernent before the newly spread materlal Is joined 
to it. Along the gutter Unes, around manhole covers, and other places where 
the roUer eannot reach the materlal, the compression shall be gotten by the 
use of hot Iron tampers. 

"Skim Coat. 

"As the rolllng Is flnished, and while the surface ts still fresh and clean, 
a sklm coat of pure minerai rubber asphaltic cernent shall be applied by pour- 
ing, and shall be spread with rubber squegees; the object being to even up 
the sllght dépressions and irregularities In the surface of the asphaltic con- 
crète, and provide a topplng of pure asphaltic cément, into wbich the top 
dressing of sand or gravel is to be rolled. The skim coat shall be poured on 
at a température of 300 degrees F. 

"Top Dressing of Sand or Gravel. 

"While the skim coat is still warm, a top dressing of coarse torpédo sand, 
fine, clean gravel, or stone chips, free from dust, which shall previously hâve 
been heated to a température of about 300 degrees F., shall be spread thickly 
enough to well cover the surface, and rolled with a 5-ton steam roller, more 
of the materlal being added, and the rolllng continued, until the skim coat 
Is thoroughly fllled and no more of the materlal adhères to the surface. The 
surplus sand and gravel shall be left on the street surface for at least two 
weeks after the street Is opened to trafiic, and then any surplus not taken 
up by the skim coat may be swept off. 

"Patents. 

"Ail fées for any patent. Invention, article, or arrangement, or other ap- 
paratus that may be used upon or In any way connected with the construc- 
tion, érection, or maintenance of the work herein provlded, or any part there- 
of, embraced in the contract on thèse spécifications, or any claims for dam- 
ages arising ont of or by reason of any infringements, shall be Included In the 
price stipulated and in the contract for said work, and the contractor must 
protect and hold harmless the city against any and ail demands for such fées 
or claims. The bond required of the contractor herein shall stand and be 
regarded as specially covering this clause, and If deemed necessary by the 
mayor and aldermen of the city of Montgomery the contractor shall stand 
ready and hereby agrées to exécute other and further bond to a satisfactory 
amount conditioned specially to hold the city of Montgomery safe and harm- 
less from the claims and demands of any and ail persons whatsoever arising 
ont of any daims for damages of royalties arising from patents." 

A number of affldavits were introduced regarding a section of pavement 
laid in Washington City, which It Is claiined showed that the Warren patent 
had been anticipated. 

Jas. M. Head and Steiner, Crum & Weil, for complainant. 
Chas. K. Offield, Coleman, Dent & Weil, and C. P. Mcintyre, for 
défendants. 

JONES, District Judge (after stating the facts as above). This pat- 
ent has been sustained by the Circuit Court of Appeals for the Sixth 
Circuit in Warren Bros. Co. v. City of Owosso, 166 Fed. 309. War- 
ren Bros. Company, the complainant in that suit, sought an injunction 
to prevent the infringement of the same patent in the Circuit Court 
of the United States for the Eastern District of Illinois, in which the 
Metropolitan Engineering & Construction Company intervened. In 
that case a preliminary injunction was refused. No opinion was ren- 
dered, and there is no statement of the reasons in the order denying 
the preliminary injunction there. Afterwards Warren Bros. Company 
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brought theîr suit în the Circuit Court of the United States for tKe 
Middle District of Alabama against the Metropolitan Engineering & 
Construction Company to prevent infringement of the same patent in 
the construction of a block of pavement on East Jefï Davis avenue, 
in the city of Montgomery. 

It is insisted, as thèse last two suits présent the same issues regard- 
ing the same patent, and the complainant and the main défendant in 
both cases are the same, that the Circuit Court in Alabama should fol- 
low thé Circuit Court in Illinois and refuse a preliminary injunction. 
This insistence carries the doctrine of comity quite too far under the 
circumstances, It ignores altogether the comity due to the Circuit 
Court of Appeals of another circuit, which bas rendered a final dé- 
cision on the merits, and would exact more considération for the mère 
refusai of the Circuit Court to grant a preliminary injunction, which 
does not necessarily décide anything on the merits, than for the déci- 
sion of the Circuit Court of Appeals upholding the validity of the 
patent. If the ruling of the Illinois Circuit Court had been a final 
judgment adverse to complainant, still, with a final judgment the 
other way în the Circuit Court of Appeals in another circuit, this court 
would necessarily be compelled to exercise its own independent judg- 
ment in passing upon this motion. Hère, however, the only judgment 
which bas been rendered oh the merits upholds the validity of the 
patent. 

It is true the défendants hère were not parties or privies to the lit- 
igation with the city of Owosso. It is a familiar rule, however, that: 

"Certain matters regarding the validity of a patent are govemed by es- 
tabllshed mies of légal définition and construction, and their détermination 
is the same in every case, without référence to the parties, and sometimes 
wlthout référence to the testlmony. Whether or not the patented invention 
has resulted from inventive skill, or whether It is embraeed in either of the 
classes protected by statute, whether the patent is formally sufficient, and 
what It claims as to the invention patented, are points which, once being 
carefully considered, may be regarded as permanently settled for the purpo»- 
es of future lltigation." 

While in thèse matters judges are not bound to follow the décisions 
of tribunals of inferior or co-ordinate jurisdiction, the judicial comity 
which must always prevail in courts representing the same govern- 
ment and administering the same laws requires that judgments upon 
points like thèse should not be departed from without grave reasons for 
declaring them erroneous. American-Nicholson Pavement Co. v. City 
of Elizabeth, 4 Fish. Pat. Cas. 189, Fed. Cas. No. 312; Page v. Holmes 
Burglar Alarm Telegraph Co. (C. C.) 2 Fed. 330; Lockwood v. Faber 
(C. C.) 2,7 Fed. 63. The uniform course of décisions in the courts of the 
United States as to previous décisions rendered by a Circuit Court 
with regard to the validity of a patent has been to treat it as of the 
very highest nature, and as almost conclusive on an application for an 
injunction in another case founded on the same patent. American 
MiddHngs Purifier Co. v. Christian, 4 Dill. 448 ; Fed. Cas. No. 307 ; 
Hammerschlag v. Garrett (C. C.) 9 Fed. 43. 

Save in cases where a prior décision opérâtes as an estoppel upon 
ihe défendant, on an application for an injunction, ail the issues are 
open to fresh inquiry and détermination; the judgments being merely 
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évidence in favor of the plaintiff, and controlling the décision of the 
court only when not opposed by more convincing proof. Wlien con- 
flicting judgments hâve been rendered, the courts must follow those 
which, in view of ail the tests of authority, appear to hâve the greater 
value, and if the question is still doubtful, and no other évidence is 
offered, it must décide in favor of the patent. United States Stamping 
Co. V. King (C. C.) 7 Fed. 860, 17 Blatchf. 55. When there has been 
an adjudication upholding the validity of the patent, the défendant in 
another case, who seéks to overthrow it because of new évidence not 
introduced in the former case, which should hâve led to a différent 
resuit, must make good his contention. When the défense is antici- 
pation, it must be shovvn ; and, if there be any reasonable doubt on that 
point, it must be resolved against the défendant, on a motion for a 
preliminary injunction. Cantrell v. Wallick, 117 U. S. -689, 6 Sup. 
Ct. 970, 29 Iv. Ed. 1017; Bursh v. Condit, 132 U. S. 39, 10 Sup. Ct. 
1, 32 Iv. Ed. 251 ; Cofhn v. Ogden, 18 Wall. 120, 21 L. Ed. 821. In 
view of thèse principles, and after careful considération of the new 
évidence regarding the Washington pavement, which was not before 
the court in the Owosso litigation, but was before the Circuit Court of 
Illinois, this court holds that the défense of anticipation is not made 
out. 

The substance of the other défenses, leaving out the question of 
infringement vel non, is that the patent does not disclose invention, 
and that there has been double patenting. On thèse points the court 
is of opinion that at this stage of the proceedings it should follow the 
décision in Warren Bros. v. Owosso, supra. While that décision does 
not discuss the question of double patenting, it inevitably overrules 
that défense. I find, from an examination of the defendant's briefs 
before the Circuit Court of Appeals in that case, that the défense of 
double patenting was brought to the attention of the court and relietl 
on. See Thompson-Houston Electric Co. v. Ohio Brass Co., 80 Eed. 
712, 26 C. C. A. 107 ; Cleveland Foundrv Co. v. Détroit Vapor Stove 
Co., 131 Fed. 853, 68 C. C. A. 233. 

In Warren Bros. Co. v. City of Owosso, supra, it is said, on page 
312 of 166 Fed. : 

"Warren's invention, sliortly stated, consists in tlie discovery that an ag- 
gregate of large and sniall pièces of stone, together with a certain proportion 
of stone dtist, ail mi.^ed togetlier and tlioronglily permeated witli bitnmen or 
asphalt, results, when set, in a compact, stable structure, and is less liable 
to disintegrate from traffic or weather than any other metliod of grading or 
arranging the minerai constituents. Under the évidence, the particles are 
more compact in their relation to each other, and there is a minimum of fric- 
tion In their Interaction. The larger pièces of stone withstaud the teudeney 
of the small grains or dust to slip by each other and change the form of the 
pavement by disintegratlon and lumpy spots. The resuit is, therefore, a sta- 
bility due to the arrangement of the minerai structure whieh enables the use 
of a softer asphalt or bitumen than would be otherwise feasible, inasmuch as 
a greater proportion of the wear .and strain Is carried by the minerai élé- 
ments than by the binding constituent. This is, in substance, stated and claim- 
ed as an advantage over any other pavement comiwsition by the patentée in 
his spécifications. The fundaniental idea of Warren is, not that the 'density' 
of his composition gives the stability which he daims, but that the minerai 
aggregate should of itself resist displacenient by traffle. Neither is the utility 
or intrinsic value of the Warren patent seriously deuied, though Its superiorlty 
over the sheet asphalt, under ordlnary conditions, is by no means conceded. 



^2 172 FEDERAL EEPOETEE. 

Aside from any sort of concessions as to the utility and Intrlnsic value of 
the structure of the patent, its durabillty and practical value in use is estaïi- 
lished by a great volume of évidence comlug from expert engineers acquainted. 
vvltli tlie pavement pi-oblem, as well from others who speak from observation 
of the pavement in use in many parts of the country. Its durability under 
traffle, its cleanliness, its noiselessness, and freedom from undue slipperiness, 
as eompared to most forms of pavement, may be regarded as established." 

The court held that the following claims, under the évidence before 
it, were infringed: 

"5. In a Street pavement, a bituminous minerai structure, the minerai in- 
grédients of which are flxed and of several grades, so graded as to give the 
structure an inhérent stability. 

"6. A bituminous street pavement structure, contalning mixed minerai in- 
grédients of such grades as to glve the structure an inhérent stability." 

"11. A Street paving structure, composed of a mixture of minerai or wear- 
îng ingrédients and a plastic binder, the space between the minerai ingrédients 
being less than 21 per cent, of the whole, and the plastic binder occupying 
said space." 

Upon the question of infringement, if the spécifications for laying 
the pavement are adhered to, the court has been favored with the aifi- 
davits of some eminent experts, expressing directly opposite conclu- 
sions. The négation of infringement is based largely, if not entirely, 
upon the scope which the expert thinks proper to be allowed the sev- 
eral claims in the patent. If thèse claims in the patent are valid, as 
I must hold them to be on this application, it is difficult to hold that 
infringement will not resuit if the contract for laying down this pave- 
ment is carried out according to spécifications. Putting the most fa- 
vorable construction upon defendant's affidavits, it suffices to say that 
they do not raise sufficient doubt upon the question to justify a dé- 
niai of a preliminary injunction, if it be otherwise proper. 

The Street paving, over the laying of which the dispute arises, will 
cover the distance of one block only in the city of Montgomery, on 
a street 50 feet wide and about 100 feet long. So far as the présent 
record discloses, it is not contemplated to connect the pavement on this 
block with other kinds of paving, or even with the kind of paving for 
which the contract calls. The amount to be paid for the work is about 
$3,500, and the royalty exacted, if it were donc under the Warren pat- 
ent, would amount to a comparatively small sum. Complainant's affi- 
davits show that the défendants were notified that the spécifications 
under which the pavement is to be laid would infringe complainant's 
patent, and that complainant had offered to let the work be donc under 
its usual royalty. Under the circumstances of the prior litigation con- 
cerning this patent, some of which was with the Metropolitan Engi- 
neering & Construction Company, it is not at ail improbable that the 
laying of the pavement hère was intended as a challenge in this juris- 
diction of the patent or the validity of some of its claims. Neither the 
city nor the other défendant is in the position to set up public incon- 
venience from the stoppage of the work, which has not yet been begun, 
since the contract was made with full knowledge of the claims of com- 
plainant and that an injunction would probably be sought. 

Nothing has been decided in the litigation in Illinois between the 
complainant and the Metropolitan Engineering & Construction Com- 
pany which adjudges anything or estops either party from asserting the 
validity or the invalidity of this patent or any of its claims. If we 
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concède that comity controls the matter, this court, in view o£ the final 
décision of the Circuit Court of Appeals as to the vaUdity of this pat- 
ent, cannot refuse to entertain the suit brought hère by the complain- 
ant against the MetropoUtan Engineering & Construction Company 
and another person, not a party to the Illinois suit, to prevent a threat- 
ened infringement in Alabama. When an infringement of a patent is 
committed, or is about to be committed, in another jurisdiction, the 
complainant, who has brought a prior suit for such infringement in 
such jurisdiction, is not compelled to go back there to seek a fresh in- 
junction against the same infringer, and another person not a party to 
that suit, and of whom it has no jurisdiction, to prevent infringement 
in another district. Complainant has a right under the Constitution 
and laws to choose either forum as to this particular infringement, 
and this court has no power to refuse to entertain the suit as to an 
infringement donc or threatened within its jurisdiction. True, this 
may finally lead to conflicting judgments in the two courts as to the 
validity of this patent. Such results cannot be avoided under our prés- 
ent System, where no particular court has exclusive jurisdiction, and 
the validity of a patent may be tested in différent courts of co-ordinate 
jurisdiction at the same time, and even by the same parties, when noth- 
ing has been decided in the litigation between them estopping either of 
them from setting up new évidence on points which may finally over- 
throw the patent. 

Comity cannot prevent such results; but neither of the courts so 
circumstanced ought to go any further than the necessities of the 
particular case in its own jurisdiction absolutely require. Neither 
should attempt to décide upon an infringement committed in the juris- 
diction of the other, nor should either court require an accounting 
between the parties as to an infringement committed in the jurisdiction 
of the other. The bill hère not only seeks to prevent infringements 
in Alabama, but elsewhere, and also an accounting hère for ail gains, 
incomes, and profits which défendants may hâve gained from like 
infringements since the transfer of the Warren patent to the complain- 
ant. Should this court attempt to give that relief, and the suit in Illi- 
nois continue to be prosecuted, the same parties might be bound at the 
same time by conflicting judgments ; the one holding that complainant 
was not entitled to an accounting and the other holding that it was. 
This would be a reproach to justice. This court, if it be found on final 
hearing that the complainant is entitled to relief, will, so long as the suit 
is pending between the parties about other infringements in Illinois, re- 
fuse to entertain any inquiry as to infringements in Illinois, or as to any 
accounting between the parties, save as to transactions in Alabama. 

We repeat, if complainant's patent be in fact infringed, or is about 
to be infringed, it has a right to complain in whatever jurisdiction that 
infringement takes place, and it cannot be eut ofï from this right be- 
cause it has a suit in another court against the main infringer for a 
like infringement there, in which nothing has been adjudged ; nor can 
complainant be turned out of the equity court hère, on the theory that, 
having established a royâlty, a recovery at law will be adéquate com- 
pensation, and the injury cannot be irréparable in such sensé as to 
give it a standing in a court of equity. Irréparable injury, in the sensé 
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hère used, does not necessarily mean that complainant will be ruined 
or grievously harmed, if the court of equity does not intervene, but 
only that some légal right of complainant will be illegally taken from 
it, which in equity and good conscience it is entitled to enforce, the 
proper and full enjoyment of which will be impairad or lost, if the 
court of equity déclines to interfère and puts complainant to its action 
at law for damages. 

• A large élément in bringing a patent into use and giving it a market 
value is the estimate of the public as to its utility, and whether persons 
who deal in the process or manufacture believe the same resuit can be 
efïected under another process, to be had by deahng with other parties 
at less cost. The completed work hère would advertise itself, in most 
effective form, as a pavement of equal merit to that covered by the 
Warren patent, laid down and used in défiance of the rights of the 
patentée, in the capital of the state, where it would inevitably attract at- 
tention as the work of a competitor who offers to furnish the process 
at less cost than it could be had under the patent. At this time, per- 
haps, more than at any other period, states and municipalities are con- 
cerned in building roads and streets and as to the best methods of con- 
struction. It is difïîcult to see how far the failure of complainant to 
seek injunctive rehef to prevent the building and use of such pave- 
ment would affect the value of its patents or diminish the number of 
licenses to use it. The réputation of a patent, like the good name of 
an individual, is easily injured, and it is hard, no matter how wrongful 
the injury, to counteract its effect. An ounce of prévention is worth a 
pound of cure. The full damage which might be inflicted upon the 
patentée, under such circumstances, if the patent be in fact inf ringed, 
is largely spéculative, cannot be accurately ascertained, and therefore 
cannot be recovered at law. Equity alone can give an adéquate 
lemedy. 

The court has made laborious examination of the records in the 
litigation concerning this patent in the Circuit Court of Appeals and 
in the Circuit Court of Illinois, and has carefully considered the points 
and arguments made by counsel and the numerous affidavits filed in 
this case. The pressure of other business upon the court prevents 
any further discussion of them. Under the circumstances of this case, 
substantial justice will be done between the parties at this time by 
allowing the work on East Jeflf Davis avenue to be undeilaken and 
completed, upon défendants' executing a bond to complain::int in the 
sum of $1,500, conditioned to pay ail such costs and damages as may 
be awarded against défendants in this suit, if upon final hearing it shaîl 
be adjudged that the street paving on East Jeff Davis avenue infringes 
any claim complainant can lawfully set up under letters patent No. 
727,505. If défendants fail to give bond within 20 days, then upon 
complainant's application a preliminary injunction may issue, forbid- 
ding the exécution of the contract between the city of Montgomery 
and the Metropolitan Engineering & Construction Company, under 
the spécifications made a part of the contract for the laying of the 
pavement, so far as concerns the laying of the top or wearing surface 
of the street. 

Ail other questions are reserved. 
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HERZOQ et al. t. NEW YORK TELEPHONE 00. 
(Circuit Court, S. D. New York. February 12, 1909.) 
L Patents (| 160*) — Construction— Spécifications and Dbawings. 

While the Invention of a patent must be measured by the clalms, yet 
they cannot be considered to the exclusion of the spécifications, but clalms. 
spécifications, and drawlngs showlng the partlcular apparatus must be 
considered together, and must point ont the principle by which the In- 
vention Is practically operated, and, to malîe eut a case of Infringement, 
the apparatus of the défendant must embody such principle of opération. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. S§ 234, 235; Dec. 
Dig. § 160.*] 
2. Patents (§ 328*) — iNmiNGEMicNT— Euecteio Signaling Appabatus. 

The Herzog patent. No. 628,464, for an electrlc signaling apparatus and 
circuit, used principally to enable guests In hôtels by means of latent 
signal transmitters In the rooms to signal the office, Is valid, but em- 
bodles a System of bi-dlrectlonal signaling to a llmlted extent only, It be- 
Ing possible to signal from the office to a room only when the transmit- 
ter In the room Is set for a signal to the office, and is not infringed by the 
System of bl-directional signaling in use In a téléphone exchange. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

In Equity. On final hearing. 

Seabury C. Mastick (Wm. Houston Kenyon and Seabury C. Mas- 
tick, of counsel), for complainants. 

Frederick P. Fish (Edward Rector and Charles Neave, of counsel), 
for défendant. 

HAZEL, District Judge. The patent upon which this action is 
based is for a usefui improvement in electric signaling apparatus and 
circuits; infringement being charged of claims 11, 12, 13, 19, and 20. 
The patent No. 628,464 was granted July 11, 1899, to Félix Benedict 
Herzog on an application filed with the Commissioner of Patents on 
October 25, 1884. The claims in controversy relate to an arrange- 
ment of the circuits and apparatus for attracting attention, or a meth- 
od of electric signaling or calling and then transmitting a message over 
the Une from a so-called latent signal transmitter with which the sig- 
naling instrument is functionally related. The subject of the patent 
was commonly known by the désignation of the "telesome System," 
and about a décade or so ago it was extensively used in rooms or 
apartments of guests at prominent hôtels to transmit to thé clerk of 
the hôtel or to the central office by means of the latent signal instru- 
ment the wishes or requests for service of the guests. When the sig- 
naling feature of the instrument was operated, the message was au- 
tomatically transmitted to the central office, not at the précise time 
when the signal was set by the guest, but subsequently, when the 
operator at the central office released it. Upon this point the spécifi- 
cation says: 

"The apparatus retaIns the signal as set until it is released dlrectly or In- 
directly from a distant point by the person vvho Is to recelve the signal at the 
moment he is ready for it, when the signal Is automatlcally transmitted to 
such receiver. Thèse instruments beIng capable of belng set so as to trans- 
mit altérable signais or combinatlons of signais enable the sender to convey 
any desired Information to the receiver, the tIme of recelvlng such signal, 
however, belng entirely under the control of the receiver." 

*ror other eues see satne topic & S numbeb lu Dec. & Am. Digs. 1907 to date, t Rep'r IndexM 
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A reproduction oî the device as shown in the drawing attachcd to 
the patent in its normal condition îoUows : 







M>.-t. 



HEKZOG V. NEW TOKK TELEPHONE CO. 



é27 




The patent shows that the signal, an indicator on the dial of the ap- 
paratus, and a means for setting it are combined with means for re- 
leasing it from the escapement which is controUed by an electro-mag- 
net in such a way that, when set, the annunciator automatically dis- 
played or sounded at the hôtel office notifies the clerk that the indica- 
tor lias been moved into a desired position by the guest, and that a 
message has been transmitted. To receive such message, however, 
the clerk first inserts a plug in the proper springjack. Such action 
causes a current to flow in a direction opposite to that flowing from the 
main battery, and the clock mechanism of the instrument is then un- 
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locked; the indicator going back to its mormal position, and giving' 
notice by its sound that the message bas been received at the central 
office. The spécification, after describing the means for keeping the 
escapement locked, says: 

"The other device for holding the escapement unlocked except when the 
Instrument is set, which may be used alone or in connection with the fii-st- 
described device, consists in providlng the electromagnet, O, with a polarizod 
armature. I therefore malie the armature a permanent magnat mountod in 
trunnions attached to the frame of the instrument, so that it will be attracted 
by a current of one polarlty only. The armature being permaneutly magnotic 
normally attracts itself to the electromagnet when no current is in circuit, so 
as not to locls the escapement, and consequently during the brealîs of the cir- 
cuit it does not drop down and stop the cloclîworlî." 

No message can be received until the receiver upon observdng the 
annunciator in the circuit drop down, or, hearing it ring, inserts in 
the springjack the Connecting pliig resulting in a current of opposite 
polarity to the original current transmitting the signal. To abandon 
a call the user of tlie instrument before receiving an answer may man- 
ually return the indicator to its original position by means of a pro- 
jection on the side of the instrument which when moved downward 
releases the escapement. The apparatus is constructed and the cir- 
cuits arranged so that there can be no interférence of signais with each 
other. If différent instruments are set at the same time, the signais 
are retained until it is convenient for the receiver to electrically re- 
ceive them by making the second battery connections and releasing 
the instruments one after another. It should be clearly understood 
that it is the reversai of the current which causes the armature to be 
attracted, in conséquence of which the escapement is released. There 
are no means specified in the patent for the origination of a call or 
signal from the central office to the room of a guest. The latent sig- 
nal transmitter concededly cannot be actuated to transmit a message 
from the central office to the room of a guest unless the instrument 
bas been set, and then only when the operator inserts the plug in the 
springjack, and causes a current in a separate circuit of opposite 
polarity to move the indicator on the dial to its normal position. The 
claims in issue, which are for a combination of éléments, are not so 
essentially différent as to require Verbatim statement as to each of 
them. Claim 11 reads as follows : 

"11. A slgnaling System comprising at each of several substations a circuit- 
cosing device having noruially-separated terminais during the position of 
rest and means for joining thèse and for holding them joined in the position 
of opération of the device; combined with a magnet and adjuncts so con- 
structed, adjusted and arranged with référence to the condition of a normal 
current as not to be aiïected thereby; at the central station an annunciator 
with a separate élément for each of the Unes leadlng separately from the 
substations; and a separate cut-out swltch-tenninal between each such élé- 
ment and its circult-closer ; a source of current-supply eommon to ail the 
Unes and of a character adapted to energize the annunciator éléments imme- 
diately on closure of the terminais at a substation and to continue this en- 
ergization as long as the circuit remains closed thereat and the said annunci- 
ating élément is not eut ont; together with a couuuon swltching-plug arrang- 
ed and adapted to co-operate with the several switching-terminals ; and 
means for coutrOUing through it, the substation-magnet of the liue Switched 
by the plug." 
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This daim specifically and broadly describes a normally closed cir- 
cuit device at substations and means for joining the terminais, cliar- 
acter of the magnets, the annunciator for each line, the cut-out switch 
terminal, the source of current to energize the annunciator, together 
with the switching plug to control the magnet in the instrument. 
Claim 13 emphasizes the reversed polarity current by means of a sec- 
ond generator to prevent circuit interférence from other users of the 
instrument, and to cause the magnet to unlock the escapement. Claim 
13 is for the asserted outward call through the instrumentality of 
magnet, C. In f ull such claim reads : 

"13. At each of several substations a calllng apparatus Including a circuit- 
terminal and a mauually-operated élément co-operating therewith and con- 
structed to haye with respect to the terminal a normal position of rest, and 
one of action ; separate Unes from thèse stations to a central station havlng 
a separate annunciator devlee for each such substatlon and a common con- 
nection to a common source of current arranged to be controUed by the change 
of position of the substation manual élément to begin the actuatlon of the 
correspondlng annunciator device and normally to continue this actuatlon 
untll aie sald substation élément Is agaln In Its 'position of rest ; a switching 
connection at the central station for each such Une arranged durlng Its op- 
ération to Intenupt the opération of the annunciator élément; and co-oper- 
ating therewith, a circuit connection arranged and adapted to control current 
of another charaéter or condition ; together with a controlled device at each 
substation arranged to be controUable by the sald changed current and to 
operate as a . notification to the transmltting operator." 

In claim 19 the controller device is magnetically controlled, and 
claim 20 mentions a polarized device. In other respects such claims 
are substantially similar to No. 13. The complainant contends, first, 
that the patentée solved the problem of bi-directional signaling as 
applied to circuits of the class mentioned in the claim, a practicable 
System of signaling in both directions from a substation to a central 
and vice versa; and, second, that the défendant téléphone company 
uses and employs in its service the signaling organization described 
in the patent in suit. The principal défense is noninfringement. The 
question is important whether the methods of signaling described in 
the patent and claims are restricted to the patentee's main invention, 
the latent signal transmitter, or whether they are also adaptable to a 
téléphone system such as the défendant employs. It seems to mé to 
be necessary to describe the scope of the claims in issue. In order to 
do this, resort must be had to the spécification and the state of the art 
àt the date of the application in suit and to the claim of the défendant 
that the application was amended to cover or include the defendant's 
System of signaling after it had been in public use. Is the Herzog 
invention capable of bi-directional signaling, and, if so, does the de- 
fendant attain such a resuit by using the signaling system described 
in the claims? The broad wording of the claims renders it quite pos- 
sible to recognize in the defendant's signaling apparatus the essential 
éléments of the patented Herzog combination, but such wording can- 
not be considered blindly without qualification or considération of 
the particular thing the patentée claims to hâve originated. The 
claims cannot be considered to the exclusion of the spécification, for 
the claims, spécifications, and drawings showing the particular appa- 
ratus must be considered together. Such I believe is the holding of the 
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pertinent décisions. Brooks v. Fiske, 15 How. 212, 14 L. Ed. 665; 
Westinghouse v. Gardner, etc., Fed. Cas. No. 17,450; Matthews v. 
Shoneberger (C. C.) 4 Fed. 635. While it is true that the claim must 
measure the invention, as stated bv the Suprême Court in Continental 
Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 
748, 52 ly. Ed. 1122, yet the description must point out the principle 
by which the invention is practicably operated, and, to make out a 
cause of infringement, the apparatus of the défendant must embody 
such principle of opération. If the signaling in question is foreign to 
that employed in telephony, or if the prior art discloses an inward and 
outward call, the claims must be restricted to the particular System 
described. The spécification déclares the invention to be equally ap- 
plicable to téléphone exchange Systems and other circuits, but it does 
not point out the spécifie applicability of Herzog's method of signal- 
ing to a téléphone system, and the proofs establish that the original 
intention of the patentée was that his device should also be used as an 
auxiliary of the téléphone system. If the improvement, however, 
covers bi-directional signaling over a line circuit controUed by a com- 
mon battery with normally separated terminais as specified in the 
claims, .the system of the défendant if it substantially uses such élé- 
ments cornes within the scope of the claims. 

From this point of view the essential feature, namely, the means 
for an inward and outward call, may now be more fully explained. 
The inward call consists of simply closing a normally open break in 
the circuit at the substation, there being a multiplicity of subscribers 
each having means to call the central oflfice independently of any other 
subscriber. This may be done by turning the indicator on the dial of 
the instrument to a desired position, enabling the current from the 
common battery to energize the annunciator, which then remains en- 
ergized until the circuit is dosed by the operator receiving the mes- 
sage. The outward call dépends for its functional resuit upon sepa- 
rate devices normally operated at the central office. In addition to 
the common battery supplying current to the circuits arranged par- 
allel to each other so as to energize the annunciator and the apparatus 
with a normal break, including the magnet, C, at the substation, there 
is provided at the central office springjacks in each circuit placed out- 
side of the annunciators, but in séries with them, together with a plug 
attached to a wire connected to a second generator of difl^erent cur- 
rent. The insertion of a plug in the proper springjack makes con- 
nection with the second battery, cutting out the common battery and 
the line annunciator, permitting a current to flow from the second bat- 
tery through the magnet, C, so as to attract its armature. This method 
results in an audible or visual notification at the substation. The mag- 
net, C, is not energized by the current from the common battery to 
give the inward call, but according .to the patentée its polarized arma- 
ture enables the release of the escapement and the sending in of an 
outward call. It is not pretended that the ingoing signal on a single 
line was new at the date of the invention in suit. It was old to sig- 
nal the substation at a central station with normally open contacts 
which are joined by inserting a plug in the springjack on a single cir- 
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cuit arrangea in multiple and f ed by a common battery ; and the ar- 
rangement of the annunciators connected in parallel was also com- 
monly known. Indeed, neither the use of a common battery at central 
office to feed a multiplicity of lines, a circuit closing device at the sub- 
station, a magnet, cut-out switch-terminal, the generator of différent 
current, a switching plug, a springjack, a polarized armature were 
new contrivances in the art at the date of the Herzog invention. Such 
éléments, however, hâve by Herzog been so arranged and assembled 
as to create a new combination for the achievement of a new resuit. 
The patentée created a principle of opération which was primarily ap- 
plicable to the latent transmitter, but the rule is undeniable, though 
its application is disputed, that if by his mode of opération the plain- 
tiflf achieved a bi-directional signaling, assuming the signaling shown 
in the patent to be such, then, even though he did not know at the time 
of fîling his application that his method was applicable to a téléphone 
exchange, he is nevertheless entitled to the protection of the patent 
laws. He was not bound to set forth ail the known and unknown uses 
of his discovery. Eames v. Andrews, 132 U. S. 40, t Sup. Ct. 1073, 
30 ly. Ed. 1064; Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 
39 L. Ed. 275 ; Pike v. Potter, 3 Fish. Pat. Cas. 55, Fed. Cas. No. 
11,162. The ingoing call and the system by which it operated con- 
cededly was understood in the art. 

In the Cheever patent, No. 208,463, dated October 1, 1878, which 
related to a multiple system of circuits, a subscriber upon lifting his 
téléphone f rom the hook closed a normally open circuit to call the cen- 
tral office. To reply the operator inserted a plug in the springjack, 
cutting out the common battery and the annunciator, and conversa- 
tion over the line without further signaling could then be carried on. 
A talking current having no relation to the common battery was gen- 
erated; such functional resuit being due to the energization of the 
polarized magnet in the receiver which was used at both ends inter- 
changeably for speaking and listening. It will be observed that Cheev- 
er employed merely an inward call, and therefore cannot be considered 
to limit the claims in suit. In the patent to Scribner, No. 245,404, 
dated August 9, 1881, is shown a normally open contact, which is kept 
open by the weight of the receiver hanging on the switch hook. Up- 
on lifting the receiver, the terminais are joined, and then a current 
from the common battery passes from the substation to an annuncia- 
tor, causing it to drop. The operator replying inserts a plug on a 
cord in the springjack of the annunciator line, and talks with the sub- 
scriber. An outward call, strictly speaking, is not disclosed by Scrib- 
ner's invention. He employed a différent current, but he applied it 
to an additional circuit to ring a bell when he desired to call the sub- 
station. In the Roosevelt patent is shown a system of bi-directional 
calling of the normally closed type. So also in the Hewett patent. 
No. 245,494, dated August 9, 1881, the circuit connections are nor- 
mally closed, and the current from the battery passes continuously and 
wastefully over the line. The contacts are opened when the receiver 
hook is raised resulting in the movement of the central office annun- 
ciator, while a second battery current was used to ring the bell at the 
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substation. The continuai activity of the battery current and the 
closed circuits of Hewett and Roosevelt will not admit of their an- 
ticipating- the patent in suit. Such inventions were doubtless based on 
a radically différent principle at the date of the apphcation for the 
patent in suit, though at the présent time the supposedly insurmount- 
able obstacles to the complète success of the Roosevelt and Hewett in- 
ventions could be readily overcome. In the Herzog patent, as already 
indicated, the circuits are normally open, and the current is shut off 
or closed .against the escapement by the employment of the polarized 
magnet, which, in combination with a current from the second bat- 
tery, unlocks the latent device, and opérâtes the signal at the substa- 
tion. The complainant emphasizes the point that the locking of the 
escapement in the latent transmitter is functionally independent of the 
signaling System, that the inward call is unaffected by the magnet, C, 
but that the magnet is afïected by the outward call owing to the em- 
ployment of a current of différent characteristics. The patentée right- 
ly claims that the magnet has différent functions, first, to lock the in- 
strument giving the inward call, which is first manually set, as already 
described ; second, to give the outward call by inserting a plug in the 
springjack tô attract the armature as a resuit of the current flowing 
from the second battery, and thus giving an audible or visual notifi- 
cation at the substation; third, by attracting the armature to un- 
lock thé escapement; and, lastly, to enable a reopening of the circuit. 
Such a combination is not disclosed in the prior art. But the défend- 
ant contends that the Herzog circuit arrangements are of a spécifie 
character: applying to a latent signaling instrument, the invention dis- 
closed by the patentée in his patents of a prior date. From my exami- 
nation of the record, however, I am satisfied that the scope of the 
claims is of such breadth that they cannot be restricted to Herzog's 
main invention, but that they in fact cover and include any apparatus 
which uses the particular method of signaling set forth in the descrip- 
tion. 

This brings me to the question of infringement. The signaling 
of the défendant followed by a conversation between two persons 
at différent substations is as follows : Upon the instant that the 
receiver is lifted from the hook a current from the common bat- 
tery at the téléphone exchange flows through the circuit and through 
a lamp annunciator at the exchange lighting it. The operator at 
the téléphone exchange then knovvs that the person whose line lamp 
is bright wishes to converse with some one at another substation. 
The operator inserts a plug in the calling subscriber's springjack 
which without ihterfering with the battery current extinguishes the 
annunciator lamp, and she thereupon ascertains the wants of such 
calling subscriber. If he wishes to converse with another sub- 
scriber, he gives a number, and the operator inserts another plug 
in the multiple springjack of the subscriber corresponding to that 
number. When the connection is made, a supervisory lamp is light- 
ed, the operator depresses a calling key signaling the called sub- 
scriber, and causing an alternating current from a generator at 
the exchangé to pass over the line which rings the bell of the called 
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subscriber. Conversation may then be carried on directly the called 
subscriber raises his téléphone from the hook switch. By remov- 
ing thfi receiver from the hook the contacts are joined, the current 
flows through the supervisory relay attracting the armature, and 
the lighted lamp is eut out. To disconnect a line, each subscriber 
hangs his receiver on the hook, which breaks the flow of the cur- 
rent and lights a lamp, thus giving notice to the operator that the 
lines may be disconnected. It is not necessary to specify the vari- 
ons parts, the arrangement of the circuits, and the connections to- 
gether with their functional results. They consist of a complicated 
mass of instrumentalities, their relations, however, to a signaling 
System becoming simplified when their présence or absence «n a 
circuit is once understood. The sketches in évidence with their ex- 
planations hâve been helpful. A simplified sketch of defendant's 
signaling System follows : 
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The complainant contends that the claims in issue are embodied 
in the defendant's method of inward and outward calling; that 
the same resuit is achieved by défendant, though it has extended the 
range of the outgoing call by known devices and methods so as 
to make such call whenever désirable. It is also claimed that the 
apparatus of the défendant is arranged in multiple with a break, 
instead of in séries, which causes the différent currents to operate 
so that only one of such currents to the exclusion of the other will 
energize the bell magnet ; that the défendant uses what is known 
as a condenser, which shunts a direct current in its calling branch, 
wire at the substation to allow the alternating current to pass through 
it so as to achieve the bi-directional calling. It is explained that 
an alternating current passes through the condenser to give the in- 
ward call in the defendant's System when the subscriber lifts his 
receiver from the hook, and that thereupon the circuit closes while 
the current from the common battery energizes the annunciator giv- 
ing notice to the operator of the action of the subscriber. When 
the operator at the téléphone exchange calls a subscriber to the 
téléphone, the alternating current of the generator passes through 
the line. If the hook is in its normal position at the substation, the 
current is separated, and passes through the branch circuit to the 
hook. As the bell magnet and the condenser are in the branch cir- 
cuit the current passing through it rings the bell. In complainant's 
organization, as already shown, the magnet, C, is energized by a 
current from the common battery to repel the armature, and by 
a current from the second battery to in turn attract it so as to en- 
able the central office to ascertain the requirements of the guest. 
Is such method an outward call as that term is defîned in the art? 
There is no possible way by which the central office when the in- 
strument is released may call the substation. No messages of any 
kind can be transmitted from the central office without a message 
transmission having first been initiated at the substation. I think 
there is a radical différence between complainant's and defendant's 
method of bi-directional signaling. The défendant though it has 
normally open contacts with a common battery current flowing 
when the contacts are closed, and a multiplicity of subscribers, it 
nevertheless uses parts having other functions than to merely pro- 
duce sigfnaling from terminal to terminal. The défendant does not 
use a polarized magnet to repel the armature, nor is the armature 
of the magnet attracted by a diiïerent current. In fact, the bell 
magnet does not operate to signal the téléphone exchange and then 
to transmit a reply message. It does not seem to me that a com- 
bined resuit is produced in defendant's inward and outward call- 
ing, but each call is separate and independent of the other. No 
return signal is shown other than the operator's articulated request 
of the signaling subscriber as to his wants, and, as already stated, 
that is done by simply inserting a plug in the springjack, then speak- 
ing into the receiver, thereby establishing a talking current as shown 
in the Cheever patent. The later signaling of a called subscriber 



HEEZOG V. NEW YORK TELEPHONE CO. 435 

by depressîng a ringing key and using an alternating current to 
energize the bell magnet is over a line having no relation to the 
line of the calling subscriber until the called subscriber moves his 
receiver from the hook in response to the bell notification. The 
Herzog patent is not for such a method of signaling. In the 
patent in suit the forces when set in motion as already indicated 
accomplish a différent resuit. What Herzog aimed to achieve was 
due to an adaptation from which emerged an improvement of the 
latent signal transmitter. The défendant insists, however, that it 
was old to arrange a bell magnet in multiple with a break, and such 
an arrangement was the équivalent of a magnet in séries with a 
break. And it is urged that the arrangement of the condenser in 
the branch line in which is placed the magnet was a substantial 
équivalent of Herzog's method of achieving the resuit aimed at 
by him. From my examination of the questions submitted it is my 
opinion that, though the parts and instrumentalities combined by 
the défendant were old, they nevertheless accomplished a différent 
resuit than is possessed by the Herzog improvement. In Electric 
Signal Co. v. Hall Signal Co., 114 U. S. 87, 5 Sup. Ct. 1069, 29 L. 
Ed. 96, the Suprême Court, dealing with a somewhat similar situa- 
tion, says: 

"To constltute Identlty of Invention, and therefore Infringement, not only 
must the resuit attained be the same, but in case the means Uised for its at- 
tainment is a comblnation of known éléments, the éléments combined in botU 
cases must be the same, and combined in the same way, so that each élément 
shall perform the same function, provlded, however, that the différences al- 
légea are not merely colorable, according to the rule forbldding the use of 
known équivalents." 

See, also. Machine Co. v. Murphy, 97 U. S. 130, M L. Ed. 935; 
Edison V. American Mutoscope & Biograph Co., 151 Fed. 767, 81 
C. C. A. 391. This rule is not inapposite to the case at bar^ The 
complainant further contends that the receiving apparatus, T, in 
the patent in suit functionally opérâtes as does the supervisory de- 
vice of the défendant. In this I do not agrée, as the spécification 
clearly indicates that the instrument, T, is simply for receiving 
the message to be transmitted from the substation. In the defend- 
ant's System there is no supervisory when the téléphone exchange 
is communicated with by a subscriber. Accordingly, the super- 
visory of the défendant is not the équivalent of the receiving in- 
strument, T, which evidently signais whenever the circuit is joined 
or disjoined at the substation. 

It is next contended by the défendant that the broad claims in 
controversy were not filed until after its signaling System had gone 
into public use, and that such claims were purposely included to 
cover the System of signaling. This assertion would seem to be 
not altogether groundless, but I do not deem it necessary to limit 
the claims for that reason. Herzog omitted to make clear in his 
description the inward and outward System of signaling used by the 
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défendant, or its substantial équivalent, and his daims are broader 
than is warranted by the spécification. 

There were other propositions argued at the bar, but, having 
reached the foregoing conchision, it is obviously unnecessary to 
discuss them. The Herzog patent. No. 628,464, is valid, but not in- 
fringed by the défendant. 

Decree for the défendant, with costs. 



INTERNATIONAL HARVESTEB CO. v. RICHARDSON MFG. CO. 

(Circuit Court, D. Massachusetts. August 19, 1909.) 

No. 375. 

Patejtts (§ 328*) — Infringement— Manure Spreadee. 

Tlie Kemp patent, No. 632,124, for an Improvement in manure spread- 
ers, eonsisting of a tailboard placed immediately in front of the beater 
to prevent It from beeoming clogged in loading, means fpr ralslng and 
l,Q\yering the sanie, and a stop device to prevent the wagon bottom and 
beàter from being operated until the tailboard is raised, discloses inven- 
tion in such means of opération and stop device, but is limited by the 
prior art to the précise construction shown, with a narrow range of 
équivalents. As so narrowly construed, it is not infringed by the device 
of the Brown patents. Nos. 731,539 and 821,779. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Banning & Banning and Thomas A. Banning, for complainant. 
Fish, Richardson, Herrick & Neave and Guy Cunningham, for de- 
fendant. 

COLT, Circuit Judge. This is a suit for infringement of letters 
patent No. 633,134, issued August 39, 1899, to Joseph S. Kemp for 
improvements in manure spreaders. , The principal improvement cov- 
ered by the patent and the only one involved in the présent case, relates 
to a tailboard which is incorporated in the machine for the purpose 
of "preventing the beater from beeoming clogged in loading." 

A manure spreader is a wagon much like the ordinary farm wagon, 
with a movable bottom and a. beater or rotatable cylinder with project- 
ing teeth located at the end of the wagon. By the slow rearward 
movement of the bottom the manure is brought against the rapidly 
rotating beater and scattered upon the field. The rear wagon wheels 
give the driving power for the bottom and the beater, and thèse parts 
are operated by a lever in front of the wagon. By moving the lever 
the drirver can engage or disengage the Connecting gears or clutch 
mechanism, and thereby set the bottom and beater in opération or 
cause them to remain stationary. 

Kemp took out several prior patents for improvements in manure 
spreaders, and the patent in suit is for the addition of this tailboard 
and operating mechanism to the prior Kemp machine. 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A perspective view of the Kemp manure spreader with this tail- 
board addition is illustrated in the following eut : 



\ 
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This board, as shown in the eut, is located at the end of the wagon 
box directly in front of the beater. Its purpose is to prevent the man- 
ure f rom clogging the beater in loading and transportation to the 
field; and it accompHshes this purpose by confining or holding back 
the manure in the wagon box until just before the spreading opéra- 
tion begins. The board is lowered into the wagon box before load- 
ing, and is raised bodily and vertically out of the box before starting 
the machine. This is accomplished by means of the long pivoted 
arms and Connecting mechanism. The board is operated from the 
driver's seat by a separate lever. This lever is provided with a stop 
device in the form of a laterally projecting pin, which prevents the 
raising of the beater and movable bottpm lever before the board lever 
has been raised. In other words, this stop device prevents the ma- 
chine from starting until the board has been raised. It appears that 
a similar tailboard was occasionally inserted in the earlier Kemp 
spreader. This board, however, was a hand board. It was lowered 
into the box by hand, and was raised out of the box by hand, or by 
means of a lever. In the machine of the patent in suit Kemp embodicd 
the means he conceived for raising and lowering the board and the 
stop device for preventing the machine from starting until the board 
had been raised. 

The claims in issue are 1, 2, 3, 5, 6, 7, and 8. Claims 1, 2, and 
3 are for combinations of the principal features of the prior manure 
spreader with the tailboard and the whole or parts of the mechan- 
ism for operating the board ; while claims 5, 6, 7, and 8 are for com- 
binations of the principal features of the prior manure spreader with 
the tailboard and a stop device which prevents the machine from start- 
ing before the board has been raised. 

The Kemp board has proved to be useful. Its use is advantageous 
where the manure is heavy and soggy. It has not, however, sup- 
planted the old way of preventing the manure from clogging the 
beater by moying the bottom forward a few inches before starting 



438 172 FEDERAL EEPOETBE, 

the machine, and so drawing the load away from the beater. There 
is évidence to the effect that the complainant sells more manure spread- 
ers without this additional feature than with it. 

The complainant contends that the combination of this tailboard 
and actuating mechanism with a manure spreader, especially of the 
Kemp type, is new, use fui, and involved invention; that the prier 
art f ails to disclose any like combination ; and that the broad daims of 
the patent which are relied on should receive a libéral construction. 

On the other hand, the défendant contends that the claims in issue 
are void for want of patentable novelty, and that, if held to be valid, 
they must be limited to the spécifie tailboard arrangement and mech- 
anism described in the patent. The defendant's brief states thèse dé- 
fenses as foUows: 

"First, that the elalms In Issue relate only to the addition of mechanism 
regulatlng the raislng and lowerlng of an ordinary tailboard In a partieular 
way in a manure spreader, and are vold for lacli of Invention in view of the 
prior art and on their faces, particularly if the elalms are given the broad 
construction for which the complainant contends; and 

"Second, that the défendant does not infringe the claims In issue, but, on 
the contrary, is maliiiig and selling manure spreaders covered by Its own 
letters patent, which resemble the art prior to the patent in suit more nearly 
than they resemble the complalnant's patent" 

Upon full considération I am not prepared to hold that thèse claims 
of the Kemp patent are void for want of invention. In my opinion, 
therefore, the important question in this case is whether thèse claims 
can be properly construed to cover the defendant's tailboard, in view 
of the nature and scope of the Kemp invention, and the différences 
which exist between the two boards as to structure, mode of opéra- 
tion, and means for raising the board. 

This question may be considered under four heads: (I) the Kemp 
patent in suit; (II) the defendant's tailboard; (III) the prior art; 
(IV) the alleged infringement bf the claims in issue. 

I. The spécification of the Kemp patent in suit begins by stating 
the gênerai features of a manure spreader. It then states the "cus- 
tomary way" of preventing the material from becoming embedded 
in the beater, and then f ollows a statement of the invention : 

"This Invention relates to that class of manure spreaders which coutain 
a box mounted on a wheeled frame, and in which the body or charge of ma- 
nure or other fertlllzer rests upon a movable bottom, by which the manure 
Is slowly moved rearwardly In the box against a toothed beater, which re- 
moves the manure from the rear end of the body or pile and throws it rear- 
wardly from the Inachine. 

"In loadlng the box with a charge of manure or fertilizlng matter, the lat- 
ter Is loaded directly against the beater, whereby the teeth of the latter be- 
come so embedded in the material that breakage is liable to occur when the 
machine Is started. In order to avoid such breakage, It is cUstomary to ad- 
just the movable bottom for loadlng with Its follower board a few Inches rear- 
ward of its extrême foi-ward position, and to move tlie bottom forward to Its 
extrême forward position after loadlng and before startlng the machine. This 
forward moyement of the bottom moves the rear end of the pile away from 
the beater and fumishes sulHclent clearance for the beater to start freely. 
This clearing of the beater before startlng Is, however, often overlooked or 
neglected, in which case breakage Is liable to resuit. 

"The principal object of my invention is to provide the machine with effi- 
cient and conveulent means for preventing the beater from becoming clogged 
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in loading, and this means consista, briefly stated, of a safety board or gâte 
which is arranged In the rear portion of the box In front of the beater, and 
whic-h ig lowered into the box before loading, and protects the beater whlle 
loading, and is raised ont of the box ttefore starting the machine." 

This extract from the patent clearly points out the purpose and 
scope of the invention: In the prior Kemp manure spreader the cus- 
tomary way of avoiding a breakage, owing to the material becoming 
embedded in the beater, was to adjust the movable bottom with its fol- 
lowing board, so that the bottom could be moved forward a short dis- 
tance after loading. By this forward movement the rear end of the 
load is moved away from the beater, and sufficient clearance is fur- 
nished for the beater to start freely. Since, however, the driver might 
neglect to clear the beater in this way, Kemp conceived the idea of a 
"safety board or gâte which is arranged in the rear portion of the 
box in front of the beater, and which is lowered into the box before 
loading, and protects the beater while loading, and is raised out of the 
box before starting the machine." 

This conception of Kemp involved three simple éléments: 

First, a tailboard located directly in front of the beater ; 

Second, means for raising and lowering the board ; 

Third, means for preventing the starting of the machine before the 
board is raised. 

We will consider thèse éléments in their order: 

1. The Kemp board is an ordinary rectangular board, provided on 
its rear side with two small cleats or ribs, which help to hold it in posi- 
tion. It is lowered into the box before loading, and is raised vertical- 
ly and bodily out of the box before starting the machine. It does not 
co-operate in any way with the spreading opération. It performs sim- 
ply the function of the ordinary tailboard in a farmer's cart or wagon, 
which confines the manure in the wagon while loading and in trans- 
portation to the field, and is raised bodily out of the way just before 
the unloading begins. 

2. The main feature of the mechanism for raising and lowering 
the board, as shown in the above eut, comprises long side levers, which 

are pivoted near their front ends to the sides of the wagon, so as to 
swing up and down. The dépression of the front ends of the levers 
raises the rear ends, and with them the attached board ; and when 
the pressure on the front ends is released the board descends by gravi- 
ty, carrying down the rear ends of the levers, and raising the front 
ends. 

The means of attaching the board to the levers, as seen in the eut, 
comprise short arms which extend outwardly from the board and 
then downwardly, and which are pivotally connected with the ends 
of the levers. 

The mechanism for depressing the levers, and thereby raising the 
board, comprises cam arms, which are operated when the driver rais- 
es a hand lever. Thèse cam arms are secured to the end of a rock 
shaft arranged above the front portion of the box and above the front 
ends of the levers. Each of the side levers is provided at its front end 
with a shoe, and with upward projecting side flanges by which the 
displacement of the parts is prevented. The cam arms are provided 
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with a curved lifting face and a straight locking face. The patent 
says : 

"As thé cam levers are swung down thelr curved faces press down upon 
the shoes of the side levers and depress the same, vi'lille the stralglit locking 
faces bear against the shoes when the front ends of the levers hâve been suf- 
fleient^ depressed and look the levers in this position." 

3. The device for preventing the machine from starting before the 
board is raised is a transverse pin on the board hand lever near its 
front end, which projects laterally over the clutch hand lever and pre- 
vents the latter from being raised. This stop device is described in 
the patent as follows : 

"When the hand lever, P, Is in its lovs-er position, in which the bottom and 
beater clutohes are disengaged and the hand lever, T, stands also In its lower 
position, in which the board stands in front of the beater, the front end of 
the board hand lever, T, stands slightly above the clutch hand lever, P, as 
shown in Pig. 1. The board hand lever, T, is provided near its front end with 
a trausverse pin or stop, t, which projects laterally over the clutch hand lever. 
P, and prevents the latter from being raised. This preveuts the clutches from 
being engaged, and the bottom and beater from being started, so long as the 
board is down, and compels the opera,tor to raise the board before starting 
the bottom and beater," 

The clairns in issue read as follows: 

"1. In a manure spreader, the combinatlon, with the box having a movable 
bottom and the rotai-y beater arranged over the rear portion of said bottom, 
of a safety board or gâte arranged over said bottom adjacent to the front 
side of said beater and capable of vertical niovement bodlly toward and from 
said bottom, and mechanism whereby said board can be raised to expose the 
front side of the beater and lowered to cover the same, substautially as set 
forth. 

"2. In a manure spreader, the combinatlon, with the box having a movable 
bottom and the rotary beater arranged over the rear portion of said bottom, 
of a safety board or gâte arranged over said bottom adjacent to the front side 
of said beater and capable of vertical movement bodily toward and from said 
bottom, side levers plvoted to the sides of the box to swing vertically and con- 
nected at their rear ends to said board or gâte, and means whereby the front 
ends of said levers are depressed to raise said board or gâte, substautially as 
set forth. 

"3. The combinatlon, with the box having a movable bottom and the beater, 
of a vertically movable safety board or gâte arranged adjacent to the beater, 
side levers connected at their rear ends with said board or gâte, and rocking 
cam arms bearing uiion the front ends of said side levers, substautially as set 
forth." 

"5. The combinatlon, with the box having a movable bottom, the beater, 
and the bottom-actuatlng mechanism, of a movable safety board or gâte ar- 
ranged adjacent to the beater, and a stop device which prevents the bottom- 
actuatlng mechanism from being thrown into gear before the safety board or 
gâte has been raised, substautially as set forth. 

"6. The combinatlon, with the box having a movable bottom, the beater, 
and the beater-actuating mechanism, of a movable safety board or gâte ar- 
ranged adjacent to the beater, and a stop device which prevents the beater- 
actuating mechanism from being thrown into gear before the safety board or 
gâte has been raised, substautially as set forth. 

"7. The combinatîon, with the box having a movable bottom, the beater, 
the bottom-actuating mechanism and its clutch, and the shlfting mechanism 
whereby said clutch is engaged or disengaged, of a vertically movable safety 
board or gâte arranged adjacent to the beater, mechanism whereby said board 
or gâte can be raised or lowered, and a stop device which prevents said clutch 
from being engaged before the safety board or gâte has been raised, substau- 
tially as set forth. • 
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"8. ïhe combination, wlth the box havlng a movable bottom, the beater, the 
bottom-actuating mecbanism and Its clutch, the beater-actuatlng mechanisin 
and Its clutch, and the shifting mecbanism whereby said clutches are siniul- 
taneously engaged or disengaged, of a vertically movable safety board or gâte 
arranged adjacent to the beater, mecbanism whereby said board or gâte can 
be raised or lowered, and a stop devlce wbich prevents the clutches from be- 
ing engaged before the safety board or gâte bas been raised, substantially 
as set forth." 

The important éléments in thèse claims are : 

First. A safety board arranged over the bottom of the wag'on ad- 
jacent to the front side of the beater and "capable of vertical move- 
ment bodily toward and from said bottom." 

Second. Mecbanism in whole or in part for raising and lowering 
the board. 

Third. A "stop device," which prevents the bottom and beater from 
being thrown into opération before the board has been raised. 

It may be observed that the fîrst two claims are limited to a safety 
board having a vertical bodily movement. This limitation was the re- 
suit of proceedings in the Patent Office, in which the original claims, 
which did not contain any such limitation, were rejected on référence 
to the prior Crandall and McDonald patents. 

From this review of the Kemp patent it is clear that the only in- 
vention covered by the claims in issue résides in the means described 
in the spécification and shown in the drawings for raising and lower- 
ing the tailboard and in the stop device which prevents the starting 
of the machine before the tailboard is raised. 

II. The défendant was a licensee under the earlier Kemp patents, 
and made and sold Kemp manure spreaders under its license until 
the expiration of the patents. 

The spreader now made by the défendant is covered by two pat- 
ents, Nos. 731,539 and 821,779, granted to Theophilus Brown for im- 
provements in manure spreaders. Thèse patents are of later date than 
the patent in suit, and they cover an improved form of tailboard. 

We will now consider this tailboard under three heads : (1) Struc- 
ture and opération; (2) means for raising and lowering the board; 
and (3) means for preventing the machine from starting before the 
board is raised. 

1. The defendant's board is composed of two rectangular pièces, 
an upper and a lower, hinged together horizontally. It is arranged in 
front of the beater, but at some little distance from it. In other words, 
it is not placed directly against the beater, as in the Kemp arrange- 
ment. This board has two curved movements when it is raised. The 
upper section has a curved movement towards the front of the wagon 
through an arc of about 120 degrees, while the lower section has a 
curved movement towards the beater. Neither section, in my opin- 
ion, has a vertical movement in the sensé of the Kemp tailboard. 
Again, the lower section of the defendant's tailboard co-operates in 
the spreading opération. Its purpose is to level and to pulverize the 
manure as it passes to the beater. The defendant's tailboard, there- 
fore, has two functions: (1) To hold back the manure in loading, 
and (2) to assist in a better distribution in spreading. 
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Both sections of the defendant's board are held and guided during 
their whole movement, while the Kemp board is free to swing on its 
pivot. 

2. The means for raising the defendant's board are as follows : 
There are short arms, which are rigidly attached to the top of the 
board. Thèse arms extend towards the front of the wagon, and are 
then bent so as to rest in bearings on the top of the wagon side, and 
to form the axis abont which the board rotâtes. This axis is again 
bent so as to form a short crank arm, which stands in an upright posi- 
tion when the board is lowered. A long rod is attached to each crank 
arm, which extends to the front of the wagon. When thèse rods are 
drawn forward the crank arm is drawn forward and downward, there- 
by turning the position of the arm attached to the upper section of the 
board, so that this section is turned from a vertical position to one 
which is nearly horizontal. The rods are attached to a rock shaft in 
front, which is reached by means of a lever near the driver's seat, 
thereby raising or lowering the board. A goosenecked arm is attach- 
ed to eaCh side of the lower section of the board near its center. The 
other end of this arm is pivotally attached to the inside of the wagon 
near the top. By this arrangement the lower section of the board is 
moved backward as the upper section is raised. In other words, the 
lower section must conform its movements to the turning radius of the. 
goosenecked arm, as well as to the turning radius of the upper section. 

3. The • defendant's board has no stop device within the meaning; 
of the Kemp patent. There is no projecting pin on the board lever 
which stops the opération of the bottom and beater mechanism before 
the board has beén raised. In the defendant's organization there is 
but one lever, and the upward movement of this lever raises the tail- 
board, and starts the bottom and beater. Under the arrangement of 
crank arms with lugs on defendant's rock shaft, it is probably true 
that the tailboard begins to rise before the bottom and beater start. 
It may also be true that the worm and gear are so organized in the, 
bottom mechanism that there is a slight further delay in starting the 
bottom. Conceding this to be so, the most that can be said is that the 
starting of the bottom and beater is delayed until after the board has 
begun to rise. If, however, we should go further, and assume that the 
board is entirely raised before the movements of the bottom and beat- 
er begin, we should still hâve an organization which is essentially dif- 
férent from the Kemp stop device. 

III. The prior art may be said to start with that which is a mat- 
ter of common knowledge, namely, the old tailboard in the farmer's 
cart. This board, as we hâve already said, was used for the purpose 
of confining the manure in the wagon box while loading and trans- 
porting to the field. It waslowered into the wagon box before load- 
ing, and raised bodily out of the wagon box before unloading. In 
structure, function, and use the Kemp board does not differ in any 
material respect from the ordinary tailboard of the farmer's cart. 

Again, the évidence shows it was not uncommon in the earlier Kemp 
machine to use a h and tailboard similar to that described in the Kemp 
patent in suit for the purpose of holding back the manure in the wagon 
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box until just before the spreading opération. The only différence be- 
tween this earlier Kemp machine so equipped and the machine of the 
patent in suit is the absence in the former machine of the spécial means 
for raising and lowering the board and the stop device for preventing 
the machine from starting before the board has been raised. 

Further, ail the prior patents for manure spreaders upon which the 
défendant relies describe tailboards. Some of thèse boards were op- 
erated by a lever near the driver's seat, and were so organized that 
the board was released or raised before the bottom and beater were 
started. 

In the McDonald 1875 patent for a manure spreader there is dis- 
closed a tailboard located at the end of the wagon in front of the 
beater, and which is operated by a lever in front of the wagon. This 
board is pivoted to the sides of the wagon, and swings on its pivots 
A latch at one side is provided, which holds the board in a vertical 
position. To this latch is attached a long rod, which is connected with 
the lever in front of the machine. By moving the lever the driver 
releases the latch, and at the same time sets in opération the movable 
bottom and the beater. The movement of the manure causes the board 
to swing upward on its pivot. In the McDonald organization the bot- 
tom and the beater cannot start until the board is released and made 
free to swing on its pivots. 

The Crandall 1884 patent for a manure spreader also shows a tail- 
board which is operated from the front of the wagon. This board is 
pivoted at its upper edge, and in opération it swings on its pivots. 
Means are also provided for adjusting this board, so that the opening 
will only permit the desired quantity of manure to pass. This board 
not only opérâtes as a tailboard, but co-operates with the spreading 
opération. 

The Merrill 1891 patent for a manure spreader discloses a tailboard 
in front of the beater. This board is pivoted so as to turn on arms 
which hâve a short radius. It is forced bodily upward by the pres- 
sure of the manure against it. This board also co-operates with the 
spreading opération, having the function of packing the manure on 
its way to the beater, Mechanism for raising the board is not shown 
in the spécification or drawings. The spécification says: 

"TEe simplest form is a board or plank set vertlcally edgewise and some- 
what inelined with its Iwttom rearward or toward the beater, as illustrated 
In Fig. 1 of the drawings. It Is to be arrangea movable vertlcally to allow 
the manure to pass onto the beater after the manure has been packed to the 
proper degree, and, if desired, it may be arranged to be moved at wlU by the 
person in charge of the machine; but I prêter to arrange it to move auto- 
matically," 

The Wetter 1895 British patent for a manure spreader shows a tail- 
board. This board is arranged over the bottom adjacent to the front 
side of the beater, and one of its objects is to protect the beater in 
loading. The spécification says: 

"The lowering of the guard plate prevents the manure from entering the 
roUer, L, when the réceptacle is belng fiUed." 

To this board are attached side arms, which are pivoted to the same 
axis as the beater. A hand lever extends from this board backwards. 
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by which the board may be raised to expose tbe front side of tlie beat- 
er or lowered to cover it. This board is curved like the segment of a 
circle concentric with the beater, The Wetter board moves up and 
down bodily in a curved line. 

Thèse prior patents are important as showing that it was common 
to employ a tailboard in a manure spreader and to provide mechanism 
for operating the board from the front of the wagon and also to guard 
against the starting of the machine before the board was released. 

We do not find, however, in the prior art, any tailboard and actu- 
ating mechanism like that covered by the Kemp patent in suit; nor 
do we find in the prior art any tailboard and actuating mechanism 
similar to the defendant's. 

Since the mechanical problem of raising or releasing a tailboard 
from the front of the wagon and of so arranging the parts that the 
board must be raised or released before the machine starts is not a 
difficult problem, and since before the date of the Kemp invention 
this problem had already been solved in différent ways, the most that 
Kemp can cover by his patent is the particular arrangement or means 
he bas devised for accomplishing this resuit. The nature of the prob- 
lem and the condition of the art is such that he is not entitled to a 
broad patent. 

The range of équivalents dépends upon the nature and extent of the 
invention (Miller v. Eagle Company, 151 U. S. 186, 209, 14 Sup. Ct. 
310, 38 L,. Ed. 121), arid where the invention, as in the présent case, 
is a narrow one, it cannot be enlarged by a libéral application of the 
doctrine of équivalents. 

IV. With respect to the infringement of claim 1, the spécial fea- 
tures wliich call for considération are a safety board — 

"capable of vertical movement bodily toward and from said bottom, and 
mechanism whereby said boai-d can be raised to expose the front side of the 
beater and lowered to cover the same, substantially as set forth." 

This claim is limited to a board capable of vertical movement. The 
defendant's board, as we bave seen, bas a compound cui^ved movement. 
The movements, therefore, of the two boards are substantially différ- 
ent ; and thèse movements cannot be considered the équivalent of each 
other, in view of the nature and scope of the Kemp invention. It is 
also important in this connection to bear in mind that this claim was 
rejected by the Patent Office until it was limited to a board having a 
vertical movement. Again, the term "mechanism" in this claim cannot 
properly be construed to cover every form of mechanism for raising 
and lowering the board, but must be limited to substantially the spé- 
cial arrangement and means described in the spécification and shown 
in the drawings. It was thèse spécial means which Kemp invented, 
and this invention cannot be enlarged by f raming a broad claim. Ei- 
ther this claim should be held void by reason of its breadth, or it must 
be construed in connection with the spécification, and so limited to the 
particular way devised for accomplishing the desired object. For 
thèse reasons the defendant's board does not infringe this claim. 

As to the infringement of claim 3, the spécial features are a safe- 
ty board. — • 
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"capable of vertical movement bodily toward and from sald bottom, slde lev- 
ers ijivoted to the sides of the box to swing vertlcally and connected at their 
rear ends to said board or gâte, and means whereby the front ends of said 
levers are depressed to raise said board or gâte, substantially as set forth." 

This daim is not infringed, for the reason that the defendant's 
board does not hâve a "vertical bodily movement" within the meaning 
of the Kemp patent, and for the further reason that in the defendant's 
organization there are not found the "side levers" and the "means for 
depressing the front ends of the levers" vi'hich constitute the spécial 
arrangement of the Kemp invention. 

As to the infringement of claim 3, the spécial features are: 

"A vertlcally movable safety board or gâte arranged adjacent to the beater, 
slde levers connected at their rear ends with said board or gâte, and rockiug 
cam arms bearing upcii the front ends of sald slde levers, substantially as set 
forth." 

Claim 3 is not infringed, for the reasons just stated with respect to 
claim 2. 

As to the infringement of claims 5, 6, 7, and 8, the spécial feature 
in ail thèse claims is " a stop device," which prevents the bottom and 
beater from being actuated before the board is raised. There is no 
stop device in the defendant's board in the sensé of the Kemp pat- 
ent, and therefore thèse claims are not infringed. 

In conclusion, it may be observed that this is not a case in which 
the défendant has sought to évade infringement by constructing a 
board like the Kemp board with simple changes in détails. Nor has 
the défendant taken the substance of the Kemp organization and 
sought to improve upon it. On the contrary, the defendant's board, 
in my opinion, is différent in structure, mode of opération, and in the 
results secured. 

The coroplainant having failed to make out a case of infringement, 
it follows that the bill must be dismissed. 

A decree may be entered dismissing the bill, with costs. 



ARANOW v. J. CHEIN & CO. 

(Circuit Court, S. D. New York. August 12, 1009.) 

Patents (§ 328*) — Infringement— Dbtjm. 

The Oschatz patent. No. 772,743, for a drum, construed, and, as llmlteci 
by the prlor art, held not Infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § .'528.*] 

In Equity. Suit for infringement of letters patent No. 772,743, 
granted to Hermann Oschatz, October 18, 1904, for means for se- 
curing heads of drums. 

Joseph L. Levy, for complainant. 
Foulds & Galland, for défendant. 

HAND, District Judge. I do not think that the défendants' drum 
constitutes an infringement. Whatever may be the validity of the 

•For other cases see same topic & § hcmbee in Dec. ic Am. Digs. 1907 to date, & Rep'r Indexe» 
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complaînant's patent, it at least contemplâtes the "securing" of the head 
by "clamping" it between the inside of the stretching rim and the in- 
sertion rim. I do not mean to décide that the défendants would escape 
an infringement by using a device which clamped the head between the 
inside of the stretching rim and the lower end of the insertion rim, or 
even between the inner side of the lower bead and the outer side of 
the insertion rim. It is not because the défendants do not carry the 
edge of the drumhead up between the inner side of the insertion rim 
and the inner side of the stretching rim that I differentiate their drum 
from the patent, but because they do not "clamp" the head between 
the two rims at ail. The lower end of the insertion rim does im- 
pinge upon the flange or edge of the rigid head, and so permit its be- 
ing pressed firmly against the drum body ; but that does not constitute 
a clamping of the head between the rims. The lower bead of the 
stretching rim does also engage the under side of the flange of the 
head, so as to make the head and the two rims one pièce which lock 
together ; but that is not a clamping of the head between the rims 
either. 

The complainant very naturally insists that so to limit his patent to 
the exact disclosure is not in accordance with law, and that to use a 
part of his invention for another purpose is an infringement. That 
dépends upon just what was his "invention," and how far he advanced 
the art. Of course, the patent is not primary, and the claim must be 
limited by the prior state of the art of doing what many had previous- 
ly done in somewhat différent ways. In just what respect are those 
means différent which the complainant's patent discloses? 

That feature of his patent by which a rigid drumhead like the de- 
fendants' may be pressed upon the drum body by the impingement of 
the stretching ring is old, and may be found in the Rawson (No. 151,- 
797), Woodman (No. 438,670), Cox (No. 504,910), and Converse 
(No. 656,518) patents. The défendants do not cause the stretching 
rim itself to impinge directly ; but in their drums the insertion rim is 
merely a part of the stretching rim, nonresonant, to be sure, but no 
différent in function from what it would be if the two were in fact the 
same. It cannot be an infringement to use the two rims for a func- 
tion which they perform in precisely the same way as the single rims 
do in the older patents. The insertion rim is used merely as a shoul- 
der to bear directly upon the flange of the rigid drumhead. 

That feature of the défendants' drum by which the stretching rim 
is locked with the drumhead into one pièce by the bending around of 
the lower bead is also anticipated in the Woodman patent (No. 438,- 
670) ; for in that case the two rims, together with the head, could be 
removed together. Indeed, in that patent there is a perfect functional 
analogue to the insertion rim in the strip, f (Fig. 3), at least, so far 
as this "knockdown" feature is concerned. 

There remains of novelty to the Oschatz patent only the fact that 
when the lower bead is bent over, as described in the spécification, it 
clamps the rnargin of the head between the two rims, and in particular 
that the extrême edge of the bead, by pressing directly upon the open 
or outer side of the insertion rim, exerts a pressure directly against 
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that rim, which is transmitted to that portion of the edge of the drum- 
head which runs up between the flat surfaces of the two rims. The 
added friction created by this rigid embrace of the two rims, which the 
bead se causes, together with the friction between the inner side of the 
bead itself and the lower edge of the insertion rim, may perhaps cou- 
stitute an invention. As to that I need décide nothing. An examina- 
tion of the défendants' drums shows that they rely on no such thing 
as has been described. There is no "clamping" of the drumhead ; no 
friction created between the rims. Indeed, there is a play between the 
head and the two rims, of which the insertion rim merely acts, as I 
hâve said, as a bearing shoulder, and the bead as a means of Hfting 
off the head along with the two rims. Perhaps, if there had been no 
such anticipations, and the patent were not so confined, it might be said 
that the "means" invented inchided that part which the défendants use. 
If, in other words, no rim had been previously invented wliich im- 
pinged upon the flange of a rigid head, or nothing corresponding to 
the lower bead which kept it as a part of the stretching rim, then the 
défendants' drum might be held to infringe; but thèse prior inven- 
tions or modifications hâve left nothing for the complainant's patent 
as an invention, but the Umited novelty of the "clamping" feature as 
already noticed. Possibly the défendants hâve adapted a part of the 
complainant's mechanism to a new use, but they hâve not used the "in- 
vention" at ail. At most they hâve taken some part of the whole, 
which only as a whole constituted the invention, and they hâve used 
that part as a modified means for doing an old thing, 
I shall be obliged to dismiss the bill, with costs. 



DOWNING & CO. V. UNITED STATES. 
(Circuit Court, S. D. New York. May 13, 1909.) 
No. 5,382. 

1. CusTOMs DuTiES (§ 36*) — Classification— "LiTHOGBAPHic Pbints"— Foi.d- 

ED POST CaEDS — "BOOKLETS." 

Under Tariff Act July 24, 1897, c. 11, § 1, Scliedule M, par. 400, 30 Stat. 
188 (U. S. Comp. St. 1901, p. 1G72), relating respectively to "lithograpliic 
prints" and to "boolilets," articles conslstlng of several post cards folded 
togetlier and ready to be detached, with a paper cover pasted tUereon, 
are covered by the former rather than the latter term. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 38.*] 

2. Customs Duties (§ 36*) — Folded Post Caeds— "Cutting Size." 

The "cutting slze" of post cards, Imported in a folded, undetached con- 
dition, should be ascertained, under Tarife Act July 24. 1897, c. 11, §• 1. 
Schedule M, par. 400, 30 Stat. 188 (U. S. Comp. St. 1901, p. 1672), by 
measuring each eard by Itself, rather than taking the whole séries as 
the unit of measurement. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. | 30.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

'For other cases see same toplc & § nxjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Brown & Gerry (Everit Brown, of counsel), for importers. ':, 
Addison S. Pratt, Asst. U. S. Atty. 

PLATT, District Judge. This case requires construction of Tariff 
Act July 24, 1897, c. 11, § 1, Schedule M, par. 400, 30 Stat. 188 (U. 
S. Comp. St. 1901, p. 1672), which provides for : 

"Lithographie prints * • » éxceeding eight one-thousandths of one inch 
and not éxceeding twenty one-thousandths of one inch in thickness, and not éx- 
ceeding thirty-flve squares inches cutting size in dimensions, flve cents per 
pound. * * * Ali booklets * ♦ • printed in whole or In part by litho- 
graphie process, • • * eight cents per pound." 

The point to be decided is whether the importation in question con- 
sists of "booklets," as held by the collector of customs and by the 
Board of Appraisers, or of "lithographie prints," as claimed by the 
importers. Either of thèse provisions is more spécifie than that for 
"printed matter" in paragraph 403, 30 Stat. 189 (U. S. Comp. St. 
1901, p. 1673), as alternatively claimed by the importers. There is no 
testimony in the record; the case having been submitted on the offi- 
ciai sample of the merchandise. This sample consists of six post 
cards lithographically printed and attached together, so arranged that 
they may be drawn out in a long strip. Each unit bas on its reverse 
side the printing usual to post cards, and may readily be detached 
and used as a post card. The article is completed by the addition of a 
cover, consisting of a pièce of paper folded once and attached by 
some adhesive. The description on this cover indicates that the con- 
tents are post cards to be detached for separate use. 

I am of the opinion that the importers' contention is correct, and 
that the goods are lithographie prints, and not booklets. The paper 
cover is purely incidental, being for the purpose of protection and 
convenience. I think that the articles hâve been brought over in this 
form for convenience in handling, and that their dutiable status is 
precisely that of 6 detached post cards in an envelope. This view is 
not in conflict with my former ruling on lithographie wall pockets. 
Knauth v. United States (C. C.) 155 Fed. 144, T. D. 28,184. In that 
case lithographie prints had been used in making up a complète article 
called a wall pocket. The prints w^ere a feature of an article which 
had gone beyond the condition of lithographie prints. In the présent 
case that condition bas not been passed. They are still lithographie 
prints. 

In determining the "cutting size" of the prints to meet the condi- 
tions of paragraph 400, the size of each card, rather than of the whole 
séries, should be taken, just the same as if they were imported sep- 
arately. Practically it is an importation of but six separate cards. See 
G. A. 3,766 (T. D. 17,832). 

Décision reversed. 
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UNITED STATES v. ASHCROFT MFG. CO, 

(Circuit Court, D. Connecticut. June 18, 1909.) 

No. 723 (2,041). 

OusTOMs DtTTiES (§ 25*) — Classification— Glass Stbips— "Peismatic Form." 
ïlie provision in Tariit Act July 24, 1897, c. 11, §■ 1, Schedule B, par. 
110, 30 Stat. 158 (U. S. Comp. St. 1901, p. 1635), for glass strips "ground 
or polished on one or both sides to a * * * prlsniatic form," does 
not require that tlie strips shall be in the form of a prism, nor tliat an en- 
tire side shall be In prismatic forra; and strips into one slde of wbich 
parallel incisions hare been ground or polished, producing prisms, are 
wlthin that provision. 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dig. § 25.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers reversed the 
assessment of duty by the collecter of customs at the port of Bridge- 
port; the décision being rendered on the authority of a former dé- 
cision. G. A. 6,721 (T. D. 38,774). The case involves construction 
of Tarifif Act July 24, 1897, c. 11, § 1, Schedule B, pars. 100, 110, 30 
Stat. 158, 159 (U. S. Comp. St. 1901, pp. 1633, 1635), reading as 
f oUows : 

"100. Glass bottles, decanters, or other vesspls or articles of glass eut, en- 
gravea, palntefl, colored, stained, sllvered, giirted, etched, frosted, printed in 
any manner or otherwise ornamented, decorated, or ground (except such grind- 
ing as is uecessary for litthig stoppera), and any articles of which such glass is 
the componeut material of chief value, and procelain, opal and other biown 
glassware; ail the foregoiug, fiUed or unfilled, and whether their contents be 
dutlable or free. sixty per centum ad valorem." 

"110. Strips of glass, not more than three inches wide, ground or polished on 
one or both sides to a cylindrical or prismatic fonn, and glass slides for magie 
lanterns, torty-five per centum ad valorem." 

John T. Robinson, U. S. Atty. 

McLaughlin, Russell, Coe & Sprague (Walter Evans Hampton, of 
counsel, and Edward P. Sharretts, on the brief), for importera. 

PLATT, District Judge. The merchandise in dispute covers strips 
of glass less than two inches wide. Five parallel incisions hâve been 
made upon one side by grinding or polishing, thus forming four 
prisms. Other grinding and polishing has been donc upon them, but 
not enough to affect their classification. They are intended to form 
a part of the water gauge on steam boilers, taking the place of the 
tubular gauges formerly used. They hâve entered into commerce 
since the date of the présent tariff act. 

The government wishes to get this merchandise into the eut and 
decorated glassware paragraph (100) of the tarifï act (Act July 24, 
1897, c. 11, § 1, Schedule B, 30 Stat. 157 [U. S. Comp. St. 1901, p. 
1633]). To the average intelligence it would seem to be appropriate- 
ly described as a strip of glass not more than three inches wide, ground 
on one side to a prismatic form. The government contends that the 

*For other cases see same topic & i numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
172 F.— 29 
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îanguage used by Congress does not fit, because tlie entire side is not 
ground to a prismatic forin. It is admitted thât a prismatic form is 
ground into the side; and the.statute does not say that the side shall 
be ground into a prismatic form. It is the strip that is to be so 
ground, on one or both sides. Of course the importation is not a 
prism, and whether it were so or not is immaterial. 
• My expérience in customs cases has néver led me to a contention 
more easily solved than this. Paragraph 110 almost seems to hâve 
been,written in a prophétie spirit, with sucli merchandise as this dimly 
in mind. Paragraph 100, which starts witli bottles and. decanters 
and enlarges the scope somewhat by adding "or otlier vessels," and 
again "or articles," and then groups tHem at the end in this wise, "ail 
the foregoing, fiUed of unfilled," would seem to hâve defiinitely and 
positively eliminated from any possible construction such articles as 
thèse prismatic gauges. 
Décision affirmed. 



PUTNAM V. IIOKGAN. 

(Circuit Court, S. D. New York. August 12, 1909.) 

PosT Office (§ 20*) — Fraud Obdee— Suit to En.toin Enforcement. 

A fraud order issued by a postinaster, exclndiug couiplaiuant from the 
Use of the mails, lield uot so entirely unsupported by évidence as to au- 
tborlze the court to enjoiu its enforcenient. 

[Ed. Note.— For other cases, see l'est Office, Dec. Dig. § 26.* 

Nonmailable matters, see note to Tluimons v. United States, 30 C. O. 
A. 79.] 

In Equity. 

Frank Harvey Field, for complainant. 
Henry A. Wise, U. S. Atty, for défendant. 

HAND, District Judge. I am not at ail sure that I shouîd hâve 
found the complainant's business fraudulent, if it had come before me 
for an indépendant décision. I certainly believe that the article sent to 
customers is a "new safety razor outfit," and that, if they expect more, 
they hâve only to thank the delusion of tlieir own cupidity, which 
a reasonable reflection would hâve shown them was without just basis. 
Perhaps it is a misstatement of the seller's intention to say that she 
gives away a razor "free," if ten cents is more than she ever means in 
fact to charge for the soap, when it is sold alone. I should think, with 
the learned Assistant Attorney General, that that might be a material 
misrepresentation of her existing intent ; but I do not see that there 
is adéquate évidence that the complainant never expects to sell her 
soap alone at ten cents. The fact that she sold it for two cents upon 
another offer of similar kind would not be enough to satisfy me of 
the proof of this affirmatively. 

But it is of no moment whether or not this case may be an instance 
of the dangers of this kind of détermination by an executive officer. 

*For other cases see same topic & § numbee lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The sole question îs wliether he has exceeded the functions which the 
statute gives him. If he has not, he has committed no tort which I 
may enjoin. I should hâve thought that it was enough for him to 
plead that the "f raud order" was the resuit of his heing "satisfied" up- 
on a bona fide inquiry that a fraud was being practiced. The déter- 
mination was given to him, and his honest décision should be a final 
answer to any claim based upon the illegality of his act, since the stat- 
ute gives no one any power to review his décision. 

However, in School of Magnetic Healing v. McAnnulty, 187 U. S. 
95, 23 Sup. Ct. 33, 47 L. Ed. 90, the Suprême Court seems, if I under- 
stand that case correctly, to hâve decided that, if the postmaster has 
acted without any évidence whatever on which to base his décision, 
he has exceeded his statutory authorîty and has committed a tort which 
a court may enjoin. The cases of Bâtes & Guild Co. v. Payne, 194 U. 
S. 106, 24 Sup. Ct. 595, 48 L. Ed. 894, and Public Clearing House v. 
Coyne, 194 U. S. 497, 24 Sup. Ct. 789, 48 L. Ed. 1093, limit this rule 
at.least to the extent of giving presumptive validity to the postmaster's 
décisions, even upon the construction of the law, though I do not feel 
that I entirely understand just what is the extent of the presumption. 
As applied to an issue of fact it supplies the place of évidence, but as 
used hère I understand by it rather that it can only be in a clear case 
of error that a court can overrule the décision of the postmaster, even 
on the law. His décision on the facts is final, if there be any évidence 
at ail on which he may act. 

In this case I cannot say that there was no évidence upon which 
he might hâve found that the complainant did not intend ever to sell 
her soap at ten cents a cake, but that it was a mère fetch for her to rep- 
resent it as sold at that price with the razor thrown in at first, for an 
advertisement. If it be a question of law whether the postmaster had 
any évidence at ail to go on, and if I must hâve a clear case of error 
upon that question of law, I cannot say that the continued sale of razor 
and soap together, the trifling cost of the soap, the profit on the trans- 
action, as the postmaster has found it, and the other sales of soap at 
two cents, do not together make some évidence that the complainant 
never meant bona fide to sell her soap alone at the figure she put on it, 
when she gave away the razor "free." 

Again, even if the article sent be in fact a "new safety razor outfit," 
I will not say that the most malign interprétation which can m reason 
be put on those words would not justify the expectation of much more 
than what the purchaser actually got. Personally, as I hâve said, I 
should not hâve held the complainant to so strict an interprétation of 
her advertisement. I think the razor fairly answers the description ; 
but, if a writ is to go, I must go further, and hold that no one can rea- 
sonably conclude anything else, and I will not say that. 

With the limited jurisdiction which I hâve, even under School of 
Magnetic Healing v. McAnnulty, supra, I do not think I can do any- 
thing else than deny the motion, and therefore I deny it. 
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UNITED STATES v. STOCKTARDS TEmnNAL CO. 
(Circuit Court, D. Minnesota, Thlrd Division. July 17, 1909.) 

Caeriebs (§ 37*) — Caeeiees of Livb Stock — Twentt-Eight Houe LaW'^ 
LiABinTT or Connecting Cabeier. 

Where the initial carrier of llve stock has been subjected to the penal- 
ty imposed by Act June 29, 1906, c. 3594, § 1, 34 Stat 607 (tj. S. Comp. 
St. Supp. 1907, p. 918), for conflnlng llve stock longer than thereby per- 
mltted wlthout unloadlng for rest, water, and feeding, in a second action 
against a Connecting carrier to recover for the same confinement, the 
first 28 hours of the confinement, or 36 hours in case it was requested by 
the owner, whlch was necessarlly included in the perlod covered by the 
Jùdgment in the first action, cannot be counted against the défendant. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. S 37.*] 

C. C. Houpt, U. S. Di'st. Atty. 

Davis, Kellogg & Severance and Robert E. Olds, for défendant. 

WIIvLARD, District Judge. This action is brought to recover a 
penalty under the act of June 29, 1906, entitled "An act to prevent 
cruelty to animais while in transit," commonly called the "Twenty- 
Eight Hour Lawr" (34 Stat. 607, c. 3594 [U. S. Comp. St. Supp. 1907, 
p. 918]). The complaint states two causes of action; but on the trial 
the case was dismissed as to the second cause of action, and as to the 
first it was heard upon an agreed statement of facts. 

A shipment of five car loads of cattle was loaded at Lavina, Mont., 
at 11 p. m. July 31, 1908, consigned to the Union Stockyards, Chicago, 
111., was thence carried by the Chicago, Milwaukee & St. Paul Railway 
Company to Dayton's Bluff, St. Paul, Minn., and there delivered to the 
défendant at 6 :35 a. m. on August 3d. The time intervening between 
the completion of the loading at Lavina and the delivery of the ship- 
ment to the défendant was 55 hours and 35 minutes. The stock was 
carried by the défendant company from Dayton's Bluff to the stock- 
yards at South St. Paul, a distance of about 11 miles, for the sole pur- 
pose of being unloaded, rested, watered, and fed. The unloading was 
commenced at said stockyards at South St. Paul at 8 :40 on the morn- 
ing of August 3d. The stock was therefore in the custody of the de- 
fendant Company 2 hours and 5 minutes. It thus appears that the 
animais were continuously confined without food, water, and rest for 
total period of 57 hours and 40 minutes. By virtue of a request of 
the owner of the stock, the time of confinement was extended to 36 
hours. 

The government brought an action under the statute above cited 
against the Chicago, Milwaukee & St. Paul Railway Company to re- 
cover a penalty for confining this stock, in violation of law, for more 
than 36 hours. Jùdgment was rendered in that action in favor of the 
government, and against the Chicago, Milwaukee & St. Paul Railway 
Company, for a penalty of $250, which jùdgment has been paid and 
satisfied. The violation of the law for which the Chicago, Milwaukee 
& St. Paul Railway Company was thus punished related to at least 
the first 36 hours of the confinement of the stock, and this period ter- 

*For other casea see same topic & i numbsh in Cec. & Am. Dlgs, 1907 to data, & Rep'r Indexai 



EEED & KKLLER V. UNITED STATES. 453 

minated on August 2d at 11 a. m. No part of this time elapsed while 
the défendant was in possession of the stock, and with this violation 
of the law on the part of the Chicago, Milwaukee & St. Paul Railway 
Company the défendant had nothing to do. It is true that the act pro- 
vides that: 

"In estimating sucli confinement the time consumed in loadlng and unload- 
Ing sliaU not be considered, bnt the time during which the animais liave been 
eonflned without rest, food or water on sucli Connecting road shall be ineluded." 

But in this case the first 3G hours elapsed while the stock was in the 
possession of the Chicago, Milwaukee & St. Paul Railway Company, 
and cannot be counted against the défendant. For the violation of the 
act during that time the law has been satisfied ; the Chicago, Milwau- 
kee & St. Paul Railway Company having been punished therefor. The 
oniy time elapsing while the stock was in the possession of the first 
carrier which could in any event be charged against the défendant is 
the time between 11 o'clock on the morning of the 2d of August and 
40 minutes past 8 on the morning of the 3d day of August. This 
is 21 hours and 40 minutes, being less than 28 hours, or in this case 36 
hours. There has been no violation of the act by the défendant rail- 
way Company, and I make a gênerai finding in its favor. 

The other questions discussed by counsel on the trial and in their 
briefs need not be considered, in view of the resuit hereinbefore 
reached. 

Let judgment be entered in favor of the défendant, and that the 
plaintiff take nothing by this action. 



KEED & KELLER v. UNITED STATES. 

(Circuit Court, S. D. New Yorlv. May 17, 1009.) 

No. 5,333. 

CusTOMS DuTiES (§ 38*) — Classificatick— BiRCii Bark— "FiBEOus Veqé- 
TABLE Substances" — "JIoss. Seaweeds, and Veoetabi.e Substances." 
Tarilf Act .Julv 24, 1897, c. 11. § 2, Free List, pars. .5G6, 617, 30 Stat. 
198, 199 (U. S. Comp. St. 1901, pp. 1684, 108.")), relating to "fibrous vege- 
table substances" and to "moss, seaweeds, and vegetable substances," does 
not include blrch bark. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The merchandise in controversy consisted of birch bark, classified 
by the collector of customs at the port of New York as an unenumer- 
ated unmanufactured article, under Tariff Act July 24, 1897, c. 11, § 
6, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693). The importers con- 
tended for classification under paragraph 566 or 617, § 2, Free List, 30 
Stat. 198, 199 (U. S. Comp. St. 1901, pp. 1684, 1685), which provide, 
respectively, for "fibrous vegetable substances" and for "moss, sea- 
weeds, and vegetable substances." The Board of General Appraisers 

•For other cases see sarae topic & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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overruled this contention and affirmed the action of the collector, 
whereupon the importers brought thèse proceedings for review. 

Kammerlohr & Duffy (John G. Duffy, of coiinsel), for importers. 

D.;Frank Uoyd, Asst. U. S. Atty. 

PLATT, District Judge. Décision affirmed. 



HARDY V. CHICAGO, ST. P., M. & O. RY. CO. 
(Circuit Court, D. Minnesota, ïliird Division. August 18, 1909.) 

1. OOUBTS (§• 347*) — FEDERAL COUBTS— ADOPTION OF TrACTICE OF SlATE CoUBTS. 

Wiiile tlie burdeu of proving contributory négligence is on the défendant 
In tlie fédéral courts, tlie question as to wlietlier lie must plead It siieclal- 
ly or not dépends on tlie practice of the state in wliich the court is sitting. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. Dlg. § 

847.*J 

2. Courts (§ 347*) — Fédéral Courts— Adoption of Practice of State Courts. 

TJnder the practice in the state courts in Minnesota, contributory nég- 
ligence may be proved under a gênerai déniai ; and in a fédéral court in 
that state a gênerai allégation of contributory négligence in the answer 
is sufflcient. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. § 
347.*] 

At Law. On motion to require défendant to make the answer more 
definite and certain. 

Durment & Moore, for plaintiff. 
James B. Sheean, for défendant. 

WILLARD, District Judge. In an action to recover damages for 
Personal injuries caused by the alleged neghgence of the défendant, 
the latter in its answer admitted certain facts alleged in the com- 
plaint, denied generally the other matters contained therein, and al- 
leged "that the injuries sustained by the plaintifï were caused by his 
own négligence and want of ordinary care." The plaintifï has now 
moved that the défendant be required to make more definite and cer- 
tain the allégation in the answer relating to contributory négligence. 

While the burden of proving contributory négligence is in the na- 
tional courts on the défendant, the question as to whether he must 
plead it specially or not dépends upon the practice of the state in which 
the court is sitting. Canadian Pacific Ry. Co. v. Clark, 20 C. C. A. 
447, 73 Fed. 76, 74 Fed. 363. In the state courts of Minnesota, con- 
tributory neghgence can be shown under a gênerai déniai. St. An- 
thony Falls W. P. Co. V. Eastman, 20 Minn. 277 (Gil. 249) ; Hocum 
V. Weitherick, 22 Minn. 153; O'Mallev v. St. Paul, Minneapolis & 
Manitoba Ry. Co , 43 Minn. 289, 45 N. W. 440. 

The motion is denied. 

•For otlier cases see same topic & § numbeu iu Dec. & Ani. Digs. 1907 to date, & Rep'r Indexes 
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UNITED STATES v. AMERICAN NAVAL STORES CO. et al. 

(Circuit Court, S. D. Georgla, E. D. May 12, 1909.) 

L Ceiminai, Law (§ 5-52*) — Tbiai^Cibcumstantiai, Evidence. 

To warrant a conviction on circumstantial évidence, ttie proven facts 
miist not only be consistent witli the hypotliesis of gullt, but must clear- 
ly and satlsfactorily exclude every otlier reasonable hypothesis, except 
that of guilt. 

[Ed. Note. — For other cases, see Criœlnal Law, Cent Dlg. §§ 1257, 1259- 
1^2; Dec. Dlg. § 552.*] 

2. MONOPOLIES (I 29*)<— CONSPIEACT IN RESTBAINT OF INTEBSTATE COMMEECE— 
CfilMINAL PeOSECUTION. 

^Yhere an indictment agalnst a number of défendants charges them 
with a consplracy among themselves and with others in restralnt of In- 
terstate trade and commerce, in violation of section 1 of the anti-trust 
act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), 
or to monopolize any part of such trade and commerce, in violation of 
section 2, to vyarrant a conviction, it must be found that at least two ci 
the défendants were parties to such a consplracy. 

[Ed. Note. — For otber cases, see Monopolies, Dec. Dlg. J 29.*] 

8. Monopolies (| 12*) — Fedeeai, Anti-Tbtjst Act— Combinations Pbohibit- 
ed— "monopolt." 

The size of a business alone does not constltute a "monopoly" in re- 
stralnt of Interstate commerce, in vlohitlou of section 2 of the anti-trust 
act (Act July 2, 1890. c. 047, 20 Stat. 209 [U. S. Comp. St. 1901, p. 3200]) ; 
but to render a combinatlon illégal thereunder It must Intentionally and 
necessarlly prevent other persons from engagingln such business, there- 
by stlfling compétition. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dlg. § 12.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4570-4574.] 
4. MoNOPOLiES (I 31*) — Fedebal Anti-Tbust Act^Conspibact in Restbaint 

OF INTEESTATE COMMEBCE— CeIMINAL PEOSECUTION. 

The éléments of a combinatlon or cousijiracy in restraint of Interstate 
trade and commerce and to monopolize such trade and commerce, in vio- 
lation of the anti-trust act (Act July 2, 1890, c. 647, |§ 1 and 2, 26 Stat. 
209 [U. S. Comp. St. 1901, p. 3200]), and the facts necessary to a convic- 
tion thereunder, explained in a charge to the jury. 

[Ed. Note. — For other cases, see Monopolles, Dec. Dig. § 31.*] 

Alexander Akerman, Asst. U. S. Atty., and W. M. Toomer, Acting 
Asst. Atty. Gen., for the United States. 

P. W. Meldrim, Adams & Adams, and Powell & Makall, for de- 
fendants. 

SHEPPARD, District Judge (charging jury). Tliis case lias been 
long, and necessarily taxing to your patience; but your attention 
throughout bas been marked, demonstrating to the court your in- 
terest and deep appréciation of the importance of the issue, both to 
the government and to the défendants. The issues now rest solely 
upon an honest and impartial discharge of your duties under the 
guidance of the law, which it now becomes my duty, as best I may, 
to give you in charge. In our System of the administration of justice, 
the judge décides the questions of law, and directs you only as to 
the law of the case, while it is your peculiar province to pass on the 

*For other casea see same topic & i numbek m Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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facts of the case, and by your verdict you décide tHe questions of fact 
involved in this controversy. I shall be as brief as the case admits, 
and will confine my instructions mainly to what I conceive to be the 
law applicable to the facts adduced. 

The issue which it is your province under our system of government 
to détermine is the innocence or guilt of the accused upon the indict- 
ment, which was read to you at the opening of this case. By order of 
the court, the third count of the indictment was stricken, and you hâve 
therefore before you only the first and second counts. 

The défendants indicted are the American Naval Stores Company, a 
corporation of West Virginia, the National Transportation & Terminal 
Company, a corporation of New Jersey, Edmond S. Nash, Spencer P. 
Shotter, J. F. Cooper Myers, George Meade Boardman, Cari Moller, 
and C. J. De Loach. As to the défendant C. J. De Loach you are di- 
rected to find a verdict of "not guilty." 

The two counts of the indictment and the government's bill of par- 
ticulars will be before you, and you should examine them very care- 
fully, in connection with ail the évidence in the case and the principles 
of law I will presently give you, in reaching your conclusions. To the 
two counts of the indictment ail the défendants hâve pleaded "not 
guilty." It is necessary that I should présent for your considération 
certain rules of évidence, which should be borne in mind throughout 
your . délibérations. The plea of the défendants raises immediately 
the presumption of innocence, and this presumption accompanies them 
throughout the trial, and until it is overcome by testimony which satis- 
fies your minds beyond a reasonable doubt of the truth of the charge. 

The burden of proof is therefore on the government to prove the 
cônspiracy charged in the indictment beyond a reasonable doubt. 
While this is true, if the weight of évidence does satisfy your minds 
beyond such a reasonable doubt, the presumption of innocence is re- 
moved, and if you should be thus satisfied with regard to any two or 
more of the défendants it would be your duty with regard to them to 
find a verdict of "guilty." 

Again, if with regard to any one or more of the défendants the évi- 
dence should fail to satisfy your minds beyond such reasonable doubt 
of their guilt, it would be your duty to acquit them. It is important, 
then, that you should understand what is a reasonable doubt. It is not 
a mère possible doubt, because in human afïairs, which dépend upon dé- 
ductions, there may be possible or imaginary doubts. A reasonable 
doubt is that state of the case which, after the entire comparison and 
considération of ail the évidence, leaves your minds in such a condition 
that you cannot say that you feel an abiding conviction, to a moral cer- 
tainty, of the truth of the charge. By reasonable doubt is not meant 
strained or whimsical conjecture, but an actual, sincère, mental hésita- 
tion, caused either by insufficient évidence or by unsatisfactory évi- 
dence? In other words, it bas been defined as "such a doubt as a rea- 
sonable man would hâve, and hesitate to act upon in matters of the 
highest concern for his own welfare." If you hâve such a doubt, you 
should give the défendants the benefit of it, and acquit them of whom 
you hâve such a doubt ; but the government is not required to prove its 
case beyond ail doubt. 
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In this case the government relies on circumstantial évidence. Now, 
such évidence lias been defined to be that which does not directly prove 
the issue, but wliich tends to establish the issue only by proof of the 
facts, shstaining by their consistency the hypothesis claimed, and from 
which the jury might infer the principal fact. It is composed of facts 
which raise logical inferences, and by a chain of such inferences lead 
to the ultimate conclusion, which is sought to be made. A conviction 
may as well be had upon circumstantial évidence as upon direct évi- 
dence; but to warrant a conviction upon évidence of this character 
the proven facts must not only be consistent with the hypothesis of 
guilt, but must do this so clearly and satisfactorily as to exclude every 
other reasonable hypothesis save that of guilt. 

With thèse gênerai rules of law before you, you should next con- 
sider, under the interprétation I shall give, the provisions of the stat- 
ute approved July 2, 1890 (26 Stat. 809, c. G47 [U. S. Comp. St. 1901, 
p. 3200]), with the violation of which the défendants are charged b" 
this indictment. It is entitled "An act to protect trade and commerce 
against unlawful restraints and monopolies." Section 1 provides as 
f ollows : 

"Every eoutract. combination in form of trust or otherwise, or conspiraey, 
In restraint of trade or commerce among the several states or with foreign 
nations, is hereby declared illégal. Every person who shall make any such 
eontraet, or engage in any such combination or conspiraey, shall be deemed 
giiilty of a misdemeanor, and upon conviction thereof, shall be deemed guilty 
of a misdemeanor," etc. 

Section 2 provides as f ollows: 

"Every person who shall monopolize or attenipt to monopolize. or combine 
or conspire with any other person or persons, to monopolize any part of thé 
trade or commerce anicnig the several states, or with foreign nations, shall be 
deemed guilty of a misdemeanor," etc. 

The first count of the indictment charges a violation under section 
1, and the second count charges a violation under section 2. As the 
latter section is easier defined, it may be well to consider that section 
and count first. After setting out the relations of the several défend- 
ants to each other and their several parts, it is charged that : 

"Having already secured to themselves more than half the trade and com- 
merce among the several states of the United States and with foreign nations 
in the aforesaid articles of commerce, did then and there * * * unlawfully 
combine, conspire, confederate, and agrée together, amongst themselves and 
with divers other persons to the grand jurors aforesaid unknown, to further 
monopolize the trade and commerce, to be effected, amongst other ways, as 
l'oUows." 

The count then continues to set forth twelve diiïerent means by 
which the alleged monopoly was to be accomplished. Thèse means 
will be discussed later in connection with the first count of the indict- 
ment. The effect of the second count charges a combination and con- 
spiraey to monopolize Interstate commerce in "spirits of turpentine, 
rosin, and the products of pine forests and turpentine f arms, commonly 
called 'naval stores.' " 

To constitute the offense of monopolizing or attempting to monopo- 
lize under the act of Congress, it is necessary to acquire, or attempt 
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to acquire, an exclusive right in such' commerce by means which will 
prevent others from engaging therein. Varions définitions of "monop- 
oly" hâve been given: 

"The abuse of free commerce, by whlch one or more Indivlduals hâve pro- 
cured the advautnge of selling àlone ail of one particular kind of mereban- 
dise, to the détriment of the publie; any combiuation auioug merchants to raise 
the priée of auy particular merchandise, to the détriment of the public." 

The popular meaning of "monopoly" at the présent day seems to be 
the sole power (or a power largely in excess of that possessed by oth- 
ers) of dealing in some particular commodity or at some particular 
market or place, or of carrying on some particular business. Anything 
less than this is not monopoly. The results in business or trading com- 
biriations may even temporarily, or.perhaps permanently, reduce the 
article traded in or manufactured, by reducing the expense inséparable 
from the running of many différent companies for the same purpose. 
Trade or commerce under those circumstances may nevertheless be 
badly and unfortunately restrained by driving out of business the 
small dealers and worthy men whose lives hâve been spent therein, 
and who might be unable to readjust themselves to their altered sur- 
roundings. Mère réductions in the price of a commodity dealt in 
might be dearly paid for by the ruin of such a class and the absorption 
of control over one commodity by an all-powerful combination of cap- 
ital, wrhose purpose in combining is to control the product or manufac- 
ture of any article on the market, and by such control dictate the price 
at which the article shall be sold ; the effect being to drive out of busi- 
ness ail the small dealers in the commodity and to render the public 
subject to the décision of the combination as to what price shall be paid 
for the article. 

This will illustrate the fundamental idea to be borne in mind in 
determining if there was in this case a conspiracy to monopolize — that 
the essence of the monopoly "is fouftd not so much in the creating of 
a very extensive business in the hands of a single control." The size 
of a business is not in itself a violation of this law, and should carry 
wlth it no great weight în considering the second count of the indict- 
ment. The criminal act in the statute is the certain and necessary pré- 
vention of ail other persons from engaging in such business, and there- 
by stifling compétition. The evil is not the enlargement of the trade 
of one person or corporation, but the destruction of the trade of ail 
other persons in the same commodity. 

It is sometimes difficult to distinguish between a legitimate business 
enterprise and an illégal monopoly. From the law as has been inter- 
preted, it may be said, however, that the monopoly is the power acquir- 
ed over the traffic, sale, and purchase of a commodity, in the course of 
Interstate or foreign commerce, by which the free flow of such com- 
merce and compétition in such commodity is necessarily crushed and 
stifled. Since the size of the business alone is not necessarily illégal, it 
is the crushing of compétition, by means of force, threats, intimida- 
tion, fraud, or artful and deceitful means and practices, which violâtes 
the law. You will consider carefully ail the means which the indict- 
ment charges, and inquire (1) whether the défendants, or any two or 
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more of them, dîd în fact unlawfully combine, conspire, confederate, 
and agrée together to "monopolize," by acquiring such power over the 
disposition of rosins, turpentine, and naval stores, which were the sub- 
ject of interstate and foreign commerce, so that they were capable of 
forming, and did form, a scheme to crush and stifle compétition ; and 
(2) if such scheme of gaining and controUing business was to be ef- 
fected by illégal methods of force, threats, intimidation, fraud, or art- 
ful or deceitful means and practices, which their competitors in such 
trade were necessarily unable to meet. The size of business, and the 
gaining of business popularity, fair dealing, sagacity, foresight, and 
honest business methods, even if it should resuit in acquiring the busi- 
ness of competitors, would not make an illégal monopoly. It is the 
acquisition and use of unfair and illégal power in defeating compéti- 
tion which makes such illégal monopoly. 

Having, therefore, considered the question of monopoly under the 
second count of the indictment, you must next consider the élément 
of conspiracy. Before you would be authorized to convict on the sec- 
ond count of the indictment, you must find the existence of such con- 
spiracy, in connection with the charge of monopolizing ; and before 
you would be authorized to convict on the first count you must find 
such conspiracy in connection with the charge of restraining trade and 
commerce among the several states of the United States and with for- 
eign nations. It will become necessary and essential, therefore, for 
you to détermine three conclusions in considération of the second count 
of the indictment: (1) The fact of monopolizing; (2) the fact of 
conspiracy; and (3) the fact that such monopolizing and such con- 
spiracy affected interstate or foreign commerce. 

In order to constitute a violation of this statute, which prohibits 
combinations and conspiracies to "monopolize," the monopoly must 
afifect and operate directly upon commerce among the states of the 
United States or with foreign nations. It is not sufficient that it af- 
fects only the commerce within a single state. It must be interstate 
or foreign commerce. Such commerce includes the purchasc and sale 
of articles that are intended to be transported from one state to an- 
other — every species of commercial intercourse among the states ând 
with foreign nations. The term comprehends now intercourse for the 
purposes of trade in any and ail of its forms, including transportation, 
purchase, sale, and exchange of commodities between the citizens re- 
siding and domiciled in the difïerent states. 

By thèse tests you will détermine whether the transactions which 
are charged in the indictment directly operated upon and necessarily 
afifected commodities used in interstate and foreign commerce as 1 
bave defined them. If you find that spirits of turpentine, rosin, and the 
products of pine forests and turpentine farms, commonly called "na- 
val stores," were the subjects of intercourse or trafFic, I hâve stated, 
throughout the transactions charged, it would be your duty to find 
that they in fact were the subjects of trade or commerce among the 
several states or with foreign nations, within the meaning of both the 
first and second sections of the act you are to consider. As I hâve 
stated, you are to consider the two counts of the indictment separately. 
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The second relates to a conspiracy to monopolize, and the first relates 
to a conspiracy to restrain interstate commerce. What I hâve already 
said has related to the second count of the indictment, viz., the charge 
that the défendants conspired to monopolize interstate and foreign 
commerce, and in that connection I hâve defined what is meant hy die 
word "monopolizing" and the words "trade and commerce among the 
several states and with foreign nations." 

In both counts of the indictment the essential ingrédient of the of- 
fenses is the fact of conspiracy. A conspiracy is defined as : 

"A combination of two or more persoiis, by coiicerted action, to aceomplish 
a crlmlnal or unlawful purpose, or some purpose not lu itself crimlual or un- 
lawful by crlmlnal or unlawful means." 

The conspiracy to whîch the statute refers hère may aiso he defined 
as the agreement, confédération, combination, design, scheme, plan, 
or purpose of two or more parties to aceomplish by their concerted ac- 
tion or co-operation an unlawful resuit by either lawful or unlawful 
means, or a lawful resuit by unlawful means. Hère it is the unlawful 
or criminal results which are made punishable, and those results are 
the monopolizing of trade and commerce among the several states and 
with foreign nations, and in the first count of the indictment the re- 
straint of trade and commerce among the several states and with 
foreign nations. The law condemns thèse two results, and when two 
or more persons conspire to produce either of thèse results there is a 
violation of the statute. 

The gist of the offense is the unlawful agreement. A conspiracy 
cannot be committed by one person alone. There must be two wills 
acting in co-operation. Since both counts of the indictment charge 
that certain of the défendants conspired among themselves. I charge 
you that on either count you must find that at least two of the défend- 
ants conspired to commit the acts charged, although divers other per- 
sons to the grand jurors aforesaid unknown may or may not hâve been 
concerned. On either count a verdict of guilty could not be found 
against a single défendant. The gist of the conspiracy is that two or 
more shall form a plan for concerted action. You must, under the 
rules I hâve stated and will state, find at least two to be guilty under 
one or the bther count before you would be authorized to convict un- 
der either count. The concerted action or co-operation may arise from 
definite, express, and well-understood agreement or combination, or 
xt may arise as well from a tacit silent understanding. 

It has been said that to establish a conspiracy it is not necessary 
that there should be an explicit or formai agreement for an unlawful 
act between parties, nor is it essential that direct and positive proof 
be made of an express agreement to do the act forbidden by law. In 
conspiracy cases, it may be often impossible to produce such proof, be- 
cause conspiracies are not usually meditated and planned in the prés- 
ence of witnesses not parties thereto, nor in terms of express lan- 
guage. Hence a conspiracy may be proven by circumstances. The 
understanding, combination, or agreement between the parties in a 
given case to effect the unlawful purpose charges must be proved be- 
yond a reasonable doubt, because without corrupt understanding there 
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is no cotispiracy; but circumstantial évidence may be resorted to to 
show such agreement or conspiracy. 

Conspiracies may be entered into in a very informai way; gen- 
erally, in fact, in an informai way. The parties may not come together 
at ail. They may be in différent parts of the coimtry. But if, by any 
means, by telegraph, or letter, or by any means whatever, they bave 
come to a mutual understanding for committing any offense against the 
government, that is a conspiracy. The rule in regard to conspiracy, as 
in regard to ail offenses, is that you shall be satisfied in your own mind, 
beyond a reasonable doubt, of the guilt of the défendants, or any two 
of them. There must be criminal intent on the part of those who form 
a conspiracy ; but, to constitute a criminal intent, it may not be neces- 
sary to show an intent to violate the law. The question is: Did the 
accused enter into a conspiracy to do the things with which they are 
charged, and were stich things violations of the statute? 

You bave now bef ore you the tests by which you are to détermine the 
three éléments of the offense charged in the second count of the indict- 
ment, viz., conspiracy to monopolize interstate and foreign trade and 
commerce: (1) Was there a monopoly? (2) Did it necessarily em- 
brace a commodity of interstate or foreign commerce? and, (3) as I 
hâve defined, was there a conspiracy to monopolize? 

What bas been said on the subject of what is interstate and foreign 
trade and commerce and what is conspiracy relates as well to the first 
count of the indictment as to the second. 

The first count charges that the défendants, the American Naval 
Stores Company, National Transportation & Terminal Company, Ed- 
mond S. Nash, Spencer P. Shotter, J. F. C. Myers, George Meade 
Boardman, C. J. De Loach and Cari MoUer, "unlawfully and know- 
ingly amongst themselves combined, conspired, confederated, and 
agreed together to restrain trade and commerce amoiig the several 
states and with foreign nations." The count sets forth twelve différent 
means or instruments by which the alleged conspiracy in restraint of 
trade was to be carried into effect. As to three of thèse means stated 
there has been no testimony. Evidence of certain alleged means bas 
been submitted to your considération for two purposes : ( 1) As cir- 
cumstantial évidence that the défendants formed a conspiracy ; and (3) 
that such means naturally and necessarily tended to and did cause a 
restraint of interstate and foreign trade and commerce. It is the con- 
tention of the government that they were parts and éléments of a 
scheme or design on the part of the défendants to restrain trade ; and 
you may consider ail of the means on which évidence has been sub- 
mitted as circumstances merely, f rom which you may or may not con- 
clude that there was such an understanding — that is, a co-operation and 
design — on the part of two or more of the défendants as would, under 
ail the rules I bave given you, be sufficient to constitute a conspiracy 
between them; and this, as I hâve said, must be shown beyond a rea- 
sonable doubt. 

With this issue in view you may consider the évidence of the means 
which it is insisted by the prosecution tends to show a conspiracy. 
No évidence as to three of the means has been offered, and you should 
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not consider them. Thèse are the charges of circulating and publishing 
false statements, the charge of issuing and causing to be issued, and 
causing to be circulated and hypothecated, fraudulent warehouse re- 
ceipts, and the charge of attempting to bribe employés of competitors 
and factors to obtain certain information. 

One of the means charged is the coercing of factors and brokers into 
entering into certain contracts, which yoti will recall. It vvill be welî 
for you to understand the légal meaning of "coercing." The word 
"coerce" means to restrain by force, especially by law or authority; 
to repress. In the sensé which now prevails, it differs but little from 
the word "compel," yet there is a distinction between them ; "'coercion" 
being usually accomplished by indirect means, as threats or intimida- 
tion, physical force being more rarely used in coercing. It imports 
some actual or threatened exercise of power possessed or supposed to 
exist or be possessed by the party who, it is claimed, so acted. 

As to what constitutes a restraint of trade vtnder the statute, the act 
prohibits any combination which obstructs the free flow of commerce 
between the states, or restricts, in that regard, the liberty of a trader 
engaged in business. This includes restraints of trade aimed at com- 
pelling third parties and strangers involuntarily not, to engage in the 
course of Interstate trade or commerce, except on conditions that the 
combination imposes. But as to the coercion which is charged in the 
indictment, in coercing factors to çnter into contracts, such means 
alone, if you find that any coercion was exercised, would not be suffi- 
cient to make a restraint of commerce, unless you find that the parties 
stated made the contracts with the défendants, because the défendants 
actually possessed such power over the products to be traded in that 
the parties honestly and truly felt and believed that if they did not 
make the contract they would sufïer some serions and appréciable 
financial loss. 

The burden of proof is upon the governmeht to show beyond a rea- 
sonable doubt that, if the défendants conspired, the means which they 
were to employ, and the natural and inévitable resuit of those means, 
would necessarily tend to burden and restrain interstate and foreign 
commerce. The gist of the offense under the first section is the con- 
spiracy to effect a restraint and burden upon such commerce. The al- 
leged conspiracy need not resuit in a total suppression of trade, nor in 
a complète monopoly; but.it is sufficient if the necessary opération of 
certain means tends to restrain interstate commerce and to deprive the 
public of the advantages flowing from free commerce and compétition. 

It is not necessary for the government to prove that ail of the means 
charged were in fact a part of a single purpose and conspiracy by two 
or more of the défendants, or that ail of the means charged were in 
fact carried out by two or more of the défendants. It is sufficient if 
it be reasonably shown beyond a reasonable doubt that some of those 
means charged were a part of the common scheme or design or under- 
standing by two or more of the défendants, and that those same means 
were of themselves sufficient to cause an essential obstruction of the 
free and untrammeled flow of trade and commerce between the states 
and with foreign nations. Both of thèse ingrédients, I charge you, it 
is necessary for the government to show beyond a reasonable doubt 
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before you would be autho'rized to convict two or itiore of the défend- 
ants: (1) The Gommon design, scheme, or understanding ; and. (2) 
the restraint or burden upon f ree flow of commerce between the. states 
and with foreign nations. Before thèse inferences may be made from 
the opération of any one or more of the means charged, the fâct that 
thèse means were employed, and the fact that, they were employed as 
the purpose of the conspiracy of two or more of the défendants, must 
be proved beyond a reasonable doubt. 

However, it is true that, even if the separate éléments of a scheme 
are unlawful, when they are bound together by a common intent as 
parts of an unlawful scheme to monopolize or to restrain interstate 
and foreign trade or commerce, the plan itself may make the parts 
unlawful. It is the illégal results, viz., the monopoly or the restraint of 
commerce, which makes a conspiracy criminal within the purview of 
the anti-trust act. If there was a conspiracy, and that tended neces- 
sarily to impose the restraints prohibited, the constituent éléments, 
whether légal or not, are enough to give the scheme a body. A séries 
of acts, each or any of which may be innocent in itself, may be wrong- 
ful, if the direct object, purpose, or resuit thereof be to carry into ef- 
fect a previous agreement, or conspiracy, whereby the f ree flow of 
trade or commerce between the states and with foreign nations, or the 
liberty of the trader to carry on such business, be obstructed. 

I charge you, further, that the prohibitory provisions of the act 
under considération apply to ail monopolies, combinations, or con- 
spiracies in restraint of interstate or foreign trade or commerce, with- 
out exception or limitation, and are not confined to those in which the 
restraint is unreasonable. The government need not show that a con- 
spiracy is entered into for the direct purpose of restraining trade or 
commerce, if such restraint is its necessary effect, and if this, with the 
other éléments stated, be shown beyond a reasonable doubt. AU the 
means and ail the illégal acts which the indictment charges must hâve 
been done within three years prior to the finding of the indictment. 
Any acts beyond this period you should not consider. 

If you should find under thèse principles laid down that any of the 
alleged means were employed, and the necessary effect of those means 
was to restrain interstate and foreign commerce, in considering wheth- 
er those means or acts were a part of the purpose of the several de- 
fendants toward those means and acts and towards each other, if you 
should find beyond a reasonable doubt that certain acts were done or 
means employed, you may inquire who were responsible for those acts, 
and whether any two or more of the défendants were responsible, and 
whether such acts were the resuit of a preconceived plan for concert 
of action on the part of any two or more of the défendants. 

A corporation, although an artificial being, existing only in contem- 
plation of law, is held to the same measure of liability as an individ- 
ual, and is entitled to the same rights of protection as an individual. 
A corporation acts through its officers, directors, and agents. While 
a corporation may not conspire with its own officers, directors, or 
agents, it may conspire with another corporation. Corporations may 
conspire with individuals. As well as individuals may conspire with 
one another, they may conspire with another corporation. But you 



464 172 FEDBKAIi KEPOKÏEK. 

must bear always in mind that a corporation is only responsible for 
the acts of its agents while acting within the scope of their employ- 
ment, or for such acts only as may hâve been authorized. 

You may consider ail the évidence of the relationship, if any, of 
the défendants toward each other, and their connection, if any, with 
any of the acts charged. You may consider the acts and déclarations 
of persons not named in the indictment, if you find that they were 
donc and said in the présence of any one of the défendants, and if they 
were made in carrying a conspiracy or common scheme into efïect. 
The indictment charges that the défendants conspired with divers oth- 
er persons to the grand jurors unknown. If you find that any two 
or more of the défendants conspired with any person not named in 
the indictment to commit the offenses charged, you would be author- 
ized under the rules laid down to find any two or more of the de- 
fendants guilty under either or both counts. If, on the other hand, 
any of the éléments of the offenses are lacking, and no two or more 
of the défendants did so conspire, it would be your duty to acquit them. 

A private corporation or an individual is liable for the wrongfui 
acts of its agents, when those agents are acting in the gênerai line of 
their duties, or if such corporation ratifies those acts in some active 
way, other than merely passive acquiescence. 

Évidence bas been introduced to the effect that two other corpora- 
tions, which were distinct from the défendant companies, existed in 
the State of New York at the time of the alleged acts. The défendant 
companies are the American Naval Stores Company of West Virginia 
and the National Transportation & Terminal Company, alleged to be 
organized under the laws of New Jersey. The New York corpora- 
tions were known as the American Naval Stores Company of New 
York, and the National Transportation & Terminal Company of New 
York. Evidence has been introduced as to certain transactions or 
acts oecurring at the yards in Brooklyn, N. Y. The witness O'Keefe 
testified that he was employed by the American Naval Stores Com- 
pany, and other witnesses testified that they worked at the yards 
in question. Their witness Dill testified that he was the président 
of the National Transportation & Terminal Company of New York, 
that he employed O'Keefe for the National Transportation & Ter- 
minal Company of New York, and that the yards belonged to the 
National Transportation & Terminal Company of New York. You 
bave heard the évidence as to the ownership of the rosin which entered 
the yards. 

If you find that the acts alleged were by certain employés of New 
York corporations, and that thèse corporations were separate and dis- 
tinct from the two défendant corporations, and that such New York 
corporations did not conspire, as charged, with two or more of the 
défendants, then you should not consider any of the acts which are 
charged to hâve occurred on the properties of thèse New York cor- 
porations, or the acts of employés or agents thereof. But if, on the 
other hand, the évidence satisfies you beyond a reasonable doubt that 
one or both of the New York corporations was in fact so owned, con- 
trolled, dominated, and operated by one or both of the défendant cor- 
porations, that had the same officers> and it was in fact, in its business 
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transactions, for ail practical purposes îdentical with one or both of the 
défendant corporations, the New York corporation which you find 
so connected you may consider in connection with tlie défendants. 
If you further find that two or more of the défendants conspired 
as charged with one or both of the New York corporations to monop- 
olize or restrain interstate commerce, you would be authorized to find 
a conviction as to such défendants ; or if you find that the employés 
or agents of such New York corporations were in fact, as I bave stat- 
ed, employés or agents of one or both of the défendant corporations, 
such corporations, if you find them so identical, would be responsible 
for the acts of such employé or employés, if they authorized them, 
or if they clearly ratified their wrongful acts subsequently. But you 
must consider this évidence in connection with ail the other évidence 
in the case; that is, whether there was any conspiracy between any 
two of the défendants with either or both of the New York corpora- 
tions or their agents, or whether said New York corporations, or their 
agents or employés, were dominated, directed, or controlled by any 
two or more of the défendants, and that such acts or means alleged 
to hâve been committed at the Brooklyn yards were authorized or 
ratifîed by any two of the défendants. 

You are the sole and exclusive judges of ail questions of fact. 
When there is a conflict in the testimony, it is your province to recon- 
cile that conflict, if you can; but, if you are unable to reconcile it, 
then you are at liberty to discard such parts or so much of it as you 
may think unworthy of belief, and crédit that which you believe to 
comport more with reason and common sensé and your own expérience 
in the common afïairs of everyday life. You hâve had an opportunity 
of seeing the witnesses and observing their manner of testifying on 
the stand, as well as any interest or bias they may hâve shown in the 
transactions about which they hâve testified. Thèse are matters for 
your considération in weighing the évidence, and which may aid you 
in arriving at a fair, just, and impartial conclusion from aîl the tes- 
timony. It is your province to look to the interest which any witness 
may hâve in the resuit of the trial, in determining the weight to be 
attached to his testimony. 

In your délibérations, you will not lose sight of the main fact that 
the spécifie offenses with which the défendants are charged are (1) a 
conspiracy to restrain interstate trade, and (2) a conspiracy to monop- 
olize interstate trade. Ail that is charged as the means to effect such 
conspiracy may be proved as alleged, yet if you are not satisfied that 
such things tended to restrain interstate trade or commerce, or tended 
to the monopoly of such trade or commerce, and, further, that such 
things donc were the resuit of some previous tacit or express under- 
standing between two or more of the défendants, they could not be 
convicted of the conspiracy charged. If, on the other hand, you be- 
lieve from ail the évidence that the things charged in the indictment 
as means adopted and efifecting the restraint of trade were done by the 
défendants, and that said means naturally or necessarily tended to 
such restraint, and, further, that such means adopted were the resuit 
directly of a previous express or tacit understanding between two or 
172 F.— 30 
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more of the défendants, Such ones as you believe to hâve been so con-- 
nected in such agreement or understanding you should find guihy. 
If you hâve a reasonable doubt of such an agreement or understand- 
ing, you should give them the beneht of the doubt and acquit them. 

You may find ail the défendants guilty, or any two of them, on one 
or both of the counts of the indictment, or you may acquit them ail. 



STEPHENS et al. v. SMARTT et al. 

IINLEY V. WILLIAMS et al. 

(Circuit Court, E. D. Tennessee. August 9, 1909.) 

Nos. 1,043, 1,046. 

1. Eqttitt (I 213*) — PLE.iDiNG— Plea— Setting DOWÎf roB Hbaring. 

Where a complivluaut lias set a plea down for argument, not having 
taken issue tliereon, ail material and pertinent statements of fact there- 
in are aduiitted, liowever inconsisteut they may be witli tlie allégations 
of the bill. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 486; Dec. Dig. § 
213.*] 

2. Courts (§ 317*) — Jueisdiction op Fedebal Coubt— Divebsity or Citizen - 

snip— Realignment of Parties. 

Complainant, a citizen of Georgia, as a meniber of a cliureh corporation 
of Tennessee, brougbt suit In a fédéral court agalnst the corporation, its 
governing offieers, and other menibers, alleging that the latter, by reason 
of an attempted nierger of the cliurch with another organizatlon, to which 
they dld not consent, clalmed to be entitled to control the corporation and 
its property, to the exclusion of the offieers, and that such offieers refused 
to bring suit to protect the church and Its property rlght?. The bill pray- 
ed a decree adjudging that défendant offieers were entitled, as représenta- 
tives of the majorUy of the membership, to sole control of the church and 
its property. llclil, that the real controversy was betvveen such offieers 
and their codefendauts, allof whom were cltizeus of Tennessee, and that, 
wheu the offieers were aligned as complainants, as required by their in- 
terest, the court was without jurisdlctlon for want of dlverslty of citl- 
zeushlp. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 317.* 
Diverse cltizenship as a ground of fédéral jurisdlctlon, see notes to Shipp 
V. Williams, 10 C. C. A. 249 ; Mann v. Dullaghan, 27 C. 0. A. 298.] 

3. Courts (§ 316*) — ^Jurisdiction or Fédéral Courts— Collusive Arrange- 

ment op Parties. 

Where the arrangement of parties to a suit in a fédéral court is mere- 
ly a contrivance between friends having no real antagonism, to give the 
court jurlsdictlon and avoid the effect of state décisions, the suit will be 
dismissed as collusive, although, if the controversy were real, it would 
hâve jurisdiction. 

[Ed. Note. — For other cases, see Courts, Ceut. Dig. § 862 ; Dec. Dig. § 
316.*] . 

In Equity. On pleas to jurisdiction and motions for preliminary in- 
junction. 

Wheeler & Trimble, for complainants. 

Brown & Spurlock and Pritchard & Sizer, for défendants. 

•For other cases see same toplc & § ndmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r ladexe» 
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SANFORD, District Judge. Thèse copsolidated causes were heard 
on the pleas in abatement, which had been set down for argument by 
the complainants under the thirty-third equity rule, and on the com- 
plainants' motions for preliminary injunctions. 

Finley v. Williams et al. 

The bill in this case was filed by Finley, a citizen of Georgia, against 
Williams and 14 other individuals, ail citizens of Tennessee, and the 
First Cumberland Presbyterian Church of Chattanooga, Tenu., a 
corporation under the laws of Tennessee. It avers : 

That complainant is a member of said church, and a regular at- 
tendant on its religions services ; that said church is the owner of a 
house of worship and parsonage in the city of Chattanooga, which, 
with the lot upon which they stand, are worth as much as $35,000; 
that the défendant Smartt and six others of the individual défendants 
are the ruling elders of said church, charged with maintaining the 
spiritual government of the congrégation; and that the défendant 
Smartt and four others of the individual défendants, including two 
others of said elders, are the trustées and directors of said church, 
and as such are its représentatives as respects its relation as a body to 
the civil law and charged with the préservation and assertion of its 
légal rights. 

That prior to 1904 said church was a congrégation of the religions 
dénomination known as the "Cumberland Presbyterian Church," which 
had been organized and formed in the early part of the last cen- 
tury by reason of a schism in and sécession from the gênerai church 
known as the "Presbyterian Church in the United States of Ameri- 
ca"; that, the said Presbyterian Church in the United States of 
America having some years hence adopted certain modifications or 
interprétations of its "standards" — that is, of its constitution and laws 
— which removed ail the différences concerning interprétation of 
"standards" which had kept said church and the said Cumberland 
Presbyterian Church apart for nearly a century, said two churches 
were thereafter, through the action of their respective constituted au- 
thorities, reunited in one organization exactly as they had existed be- 
fore the breach, such reunited church bearing its ancient name, and 
its highest judicature being called the "General Assembly of the Pres- 
byterian Church in the United States of America." 

That a majority of the members of the défendant church, and ail its 
officers except the défendant F. A. Sèagle, who was an elder, acquiesced 
in said reunion, and bave continued to attend upon said church ; that 
the défendant Smartt and said other seven défendants are now, as they 
were before, its lawful elders and directors; that ail persons who hâve 
been admitted to its membership and hâve not withdrawn or been dis- 
missed therefrom, including the complainant, who was admitted to- 
membership after the reunion, are the true and only First Cumberland 
Presbyterian Church of Chattanooga, and the équitable and bénéficiai 
owners of its real estate, entitled to bave it preserved and protected for 
their use as heretofore, and as a résidence for their minister. 

That after the adjournment of the last General Assembly of the sep- 
arate Cumberland Presbyterian Church a minority of its former dele- 
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gâtes or commissioners met and organized themselves into a body 
which they called the "General Assembly of the Cumbèrland Presbyter- 
ian Church" ; and that after the formation of this new Cumbèrland 
Presbyterian General Assembly the défendant Seagle and four other in- 
dividual défendants, with other persons, seceded from said First Cum- 
bèrland Presbyterian Church at Chattanooga and formed a congréga- 
tion which has since conducted religions services in another building, 
and which claims to be the First Cumbèrland Presbyterian Church at 
Chattanooga, and to be connected with said new Cumbèrland Presby- 
terian General Assembly, and refuses to recognize the authority of 
the General Assembly of the Presbyterian Church in the United States 
of America. 

That while neither the défendant Seagle nor his associâtes are offi- 
cers or members of the défendant church, or recognized as such by its 
ecclesiastical authorities, and hâve no right to interfère with or control 
its properties, the défendant Seagle and the four défendants associated 
with him are refusing to recognize the défendants, who are the sole 
ruling elders of said church, and pretending without right to be ofiicers 
of the défendant church, and threatening to take unlawful possession of 
its house of worship, parsonage, and grounds, and prevent its rightful 
pastor from ministering therein, and, when they hâve obtained such 
possession, will oust the pastor and elders of said church, and those 
who hâve a right to attend upon their ministrations, and will divert its 
property from the use of its congrégation and members, and turn it 
over to the use of a différent congrégation and pastor. 

That while it is the duty of the défendant Smartt and the other de- 
fendants who are officers of the défendant church, as its elders, trustées, 
and directors, to protect its property and the rights of complainant and 
the other members of the church from the unlawful acts threatened 
and about to be done by the défendant Seagle and others, by such pro- 
ceedings in the courts as will prevent the same, and while complainant 
lias demanded and repeatedly urged that they take such légal action as 
may be necessary to that end, they hâve refused to take such action, an- 
swering complainant that, because of a décision in the Tennessee courts 
in another case not concerning this property or thèse parties, such steps 
are useless and the case hopeless, and that a compromise or adjustment 
is désirable ; that it has been announced in alleged newspaper interviews 
with some or ail of said officers of the church that they intend to submit 
to the intended wrongful acts of the défendant Seagle and others, with- 
out any efïort to protect either their rights or those of their cestui que 
trust, the complainant, and ail others in like situation with him ; that the 
défendants Smartt and other officers further caused a meeting of said 
church congrégation to be held, at which they recommended that no 
légal steps be taken to protect their rights, but that, on the contrary, 
efforts of compromise be made, and that the members of the congré- 
gation passed a resolution in accordance with such recommendation, 
ail présent either voting for such resolution or remaining silent, ex- 
cept the complainant, who publicly notified said officers and members 
that he insisted upon action being taken, and intended to take such 
légal steps as were in his power to protect the rights of the members 
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and the property of the church; and that, notwithstanding tlie demand 
and notice of complainant, and the évident fact that the défendants 
Seagle and others will not agrée to any compromise, the défendant 
Smartt and other officers hâve taken no action, and indicate that they 
do not intend to make any défense, should suit be brought against 
them. 

The complainant prays: That it be decreed that the défendants 
Smartt and other trustées and directors of said church, and the défend- 
ant corporation, hold title to the church property for the exckisive use 
and benefit of the congrégation of said church vi^hich adhères to said 
United Church, and that its session, consisting of its pastor and the de- 
fendants Smartt and other ruling elders, has the exclusive right to 
control the possession and use of its property, and its pastor the sole 
right to occupy its pulpit and conduct its services; that the défendants 
Seagle and associâtes, ail persons acting under their authority, and 
ail members of the other congrégation whom they represent, be en- 
joined and restrained from taking any steps, by forcible entry, légal 
proceedings, or otherwise, to take possession or control of the church 
property, from resisting or obstructing complainant and others in like 
situation with him from free access to and use of said church prop- 
erty for the purpose of religious worship and ail its former uses and 
purposes, from attempting to interfère with its pastor in the conduct 
of its religious exercises or other pastoral functions, or with the de- 
fendants Smartt and other elders, trustées, and directors, in the con- 
trol and management of said property for the use and benefit of com- 
plainant and others in like situation, from disturbing or interfering 
with complainant and the pastor, congrégation, ofïîcers, or members of 
the défendant church in the possession, use, or enjoyment of the 
church property, and from bringing any other suit in relation to the 
title or possession of said property; and that the défendants Smartt 
and other officers of said church be enjoined and restrained from sur- 
rendering possession or control of said property to the défendants 
Seagle and others, or any of their associâtes. 

The plea in abatement of the défendant Seagle and the four other 
défendants associated with him allèges that there is no such diversity 
of citizenship of the parties as is necessary to give this court jurisdic- 
tion of this cause, and avers : 

That at the time of the attempted merger of the Cumberland Presby- 
terian Church in the Presbyterian Church in the United States of 
America, whose validity was denied by many members of the Cumber- 
land Presbyterian Church, they were members of the Cumberland Pres- 
byterian Church and of the congrégation of the défendant church at 
Chattanooga, and ref used to assent to said merger, and denied its valid- 
ity, while the défendant Smartt and six of the other défendants de- 
scribed in the bill as the officers of said church, who were also members 
of said church and congrégation at that time, acquiesced in said merger 
and asserted its validity. 

That in the controversies growing out of said attempted merger those 
members of the Cumberland Presbyterian Church who denied its valid- 
ity contended that they continued to be members of the Cumberland 
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Presbyterian Church, notwithstanding the attempted merger, and as 
such were entitled to the possession, use, and control of its property, 
and that those who had united with the Presbyterian Church had lost 
and surrendered ail their right, claim, and interest in such property, 
while those who asserted the validity of the merger contended that it 
had obliterated the Cumberland Presbyterian Church, and transferred 
and merged ail of its property and membership in the Presbyterian 
Church, and that those who denied its validity had ceased to be mem- 
bers of the Presbyterian Church and had organized themselves into a 
new religions dénomination. 

That as a resuit of the attempted merger and of thèse contentions lit- 
igation arose in the state courts of the différent states in which the 
properties of the church were located, involving the rights of the différ- 
ent factions to the possession, control, and use of such properties ; that, 
among others, two suits were brought in the chancery courts of Tennes- 
see by members of the faction asserting the validity of the merger 
against members denying its validity, to recover the possession of 
church properties at Fayetteville and Jackson, Tenn., in each of which 
the validity of the merger was asserted by complainants as a source of 
their title and was denied by the défendants, and that in each of thèse 
cases it was held by the Suprême Court of Tennessee, on appeal, that 
the proceedings whereby it had been sought to unité the two churches 
were not effective to merge the Cumberland Presbyterian Church into 
the Presbyterian Church in the United States of America, that the Cum- 
berland Presbyterian Church remained an independent organization, 
with which the défendants were truly identified, that the complainants 
were not so identified, but had united themselves with another and dif- 
férent ecclesiastical organization, and that the défendants were entitled 
to the church property and the complainants had no interest therein. 

That the claim of complainant to the possession, control, and use of 
the properties described in the bill is based on said alleged merger or 
union of churches, and he has no other right, title, claim, or interest to 
said property, or any right to interfère with or disturb the défendants 
in its possession, use, and control, except by virtue thereof ; that the 
complainant is identified in interest, sentiment, and légal status with 
the défendant J. P. Smartt and six of the other défendants alleged 
in the bill to be the officers of the défendant church, and there is no 
hostility or conflict of interest between complainant and said défend- 
ants; that complainant by his bill is suing to en force an alleged right 
of action vested primarily in said défendants ; that complainant must 
be arranged on the same side of the controversy with said défendants, 
ail of whom are citizens of Tennessee, and that when so aligned citi- 
zens of Tennessee are found on both sides of the controversy and this 
court has no jurisdiction thereof; that the institution of this suit in 
the name of complainant and the placing of his colleagues and sym- 
pathizers on the défendants' side of the controversy is a collusive de- 
vice and a mère contrivance between friends to found jurisdiction in 
this court, in the hope of avoiding the effect of said décision of the 
Suprême Court of Tennessee, and in order to reopen in this court a 
controversy which has been finally decided in the state courts; and 
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that the complainant has recently moved from Chattanooga to Ross- 
ville, Ga., a subiirb of Chattanooga, just across the state line, in order 
to ostensibly become a citizen of Georgia, so that lie might bring this 
suit in this court — it being, however, stated at bar by the solicitors for 
the défendants Seagle and others that this last averment in the plea 
was not made or intended as a déniai of the citizenship of complain- 
ant as alleged in the bill, but only as bearing on the question of col- 
lusive joinder of parties. 

The complainant not having taken issue on the plea in abatement, but 
having set it down for argument, the truth of ail statemems of fact 
contained in the plea, material and pertinent to the issue raised by it, 
is thereby admitted (Kellner v. Insurance Co. [C. Cl 43 Fed. 623), 
however inconsistent with or contradictory of the allégations of the 
bill (United States v. Téléphone Co. [C. C] 29 Fed. 17, 33 ; 1 Beach, 
Mod. Eq. Pract. p. 348, § 36). 

Upon the facts thus admitted I am of the opinion that the plea is 
sufficient in law and should be allowed. 

It is provided by Judiciary Act March 3, 1875, c. 137, § 5, 18 Stat. 
472 (U. S. Comp. St. 1901, p. 511) : 

"That if, In any suit commeiipod in a Circuit Court * • * It shnll ap- 
pear to tlie siitisfnction of sald Circuit Court • * * that sueh suit does not 
■really and substantially Involve a dispute or contrnversy properly within the 
jurisdiotion of said Circuit Court, or that the parties to sald suit hâve been 
improperl.y or collusively made or Joined. either as plaintiffs or défendants, for 
the purpose of creating a case eosnizable * » » under this act, the said 
Circuit Court shall proceed no further therein, but shall disuilss the suit. 
* * » " 

It is well settled that -in a case where the jurisdiction of the Circuit 
Court dépends solely upon diversity of citizenship, in determining 
whether it really or substantially involves a dispute or controversy 
within the jurisdiction of the court, under section 5 of the act of 1875, 
the court may ascertain the real matter in dispute, and, disregarding 
the arbitrary arrangement of the parties made by the pleader, may 
arrange them upon the side where their interest in and attitude to 
the controversy really places them, and that if, upon such realign- 
ment, citizens of the same state are found to be upon opposite sides 
of the controversy, so that the necessary diversity of citizenship does 
■not exist, the suit should be dismissed for warit of jurisdiction. Re- 
moval Cases, 100 U. S. 457, 25 L. Ed. 593 ; Pacific Railroad Co. v. 
Ketchum, 101 U. S. 289, 25 L. Ed. 932; Harter Tp. v. Kernochan, 103 
U. S. 563, 26 L. Ed. 411 ; Wilson v. Oswego Township, 151 U. S. 56, 
14 Sup. Ct. 259, 38 L. Ed. 70 ; Merchants' Cotton Press Co. v. In- 
surance Co., 151 U. S. 368, 14 Sup. Ct. 367, 38 L. Ed. 195; Evers 
V. Watson, 156 U. S. 527, 15 Sup. Ct. 430, 39 L. Ed. 520; Dawson v. 
Columbia Trust Co., 197 U. S. 178, 25 Sup. Ct. 420, 49 L. Ed. 713 ; 
Venner v. Great Northern Ry. Co., 309 U. S. 24, 28 Sup. Ct. 328, 52 L. 
Ed. 666 ; Steele v. Culver, 211 U. S. 26, 29 Sup. Ct. 9, 53 L. Ed. 74 ; 
Pittsburg Ry. Co. v. Baltimore R. R. Co., 61 Fed. 705, 10 C. C. A. 
20; Act March 3,1875, § 5, 18 Stat. 472. 

And in determining such jurisdictional question, while the citizenship 
of merely formai and nominal parties, having no substantial interest in 
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the controversy, will not defeat jurisdiction otherwise attaching over a 
controversy between the real litigants having the requisite diverse citi- 
zenship (Browne v. Strode, 5 Cranch, 303, 3 L. Ed. 108 ; McNutt v. 
Bland, 2 How. 15, 11 L,. Ed. 159 ; Walden v. Skinner, 101 U. S. 577, 25 
L. Ed. 963), yet a stakeholder or active trustée, having a duty to per- 
form which the court may enforce, is not a mère formai or nominal par- 
ty whose citizenship can be disregarded in determining such jurisdic- 
tional question (Wood v. Davis, 18 How. 467, 470, 15 L. Ed. 460; Wil- 
son v. Oswego Township, 151 U. S. 56, 64, 14 Sup. Ct. 259, 38 L. Ed. 
70; Shipp V. Williams, 62 Fed. 4, 7, 10 C. C. A. 247; Tug River Coal 
Co. v. Brigel, 67 Fed. 625, 628, 14 C. C. A. 577). And in a suit to re- 
cover the possession of property the one in possession is a necessary and 
indispensable, and not merely a formai, partv. Construction Co. v. 
Cane Creek, 155 U. S. 283, 15 Sup. Ct. 91, 39 L. Ed. 152. 

Furthermore, in a suit involving the original jurisdiction of a Cir- 
cuit Court — as distinguished from a removal case involving the ques- 
tion of a separable controversy — the citizenship of a party who is not 
merely a formai party, but a proper party having a material interest 
in the question in dispute, although not an indispensable party, cannot 
be disregarded in determining the jurisdictional question. Pittsburg 
Raiiway Co. v. Baltimore & Ohio R. R. Co., 61 Fed. 705, 712, 10 C. 
C. A. 20. See, also, Stewart v. Mitchell (U. S- C. C, W. D. Tenu., 
Mem. Op., May 24, 1909) 172 Fed. 905. So, where a proper, though 
not a necessary, party, not having the requisite diverse citizenship, has 
joined as complainant in a suit, this likewise destroys the fédéral 
jurisdiction. Peninsular Iron Co. v. Stone, 121 U. S. 631, 633, 7 Sup. 
Ct. 1010, 30 L. Ed. 1020. 

And where in an equity cause in the Circuit Court a party, whose 
original alignment as a complainant would hâve defeated the fédéral ju- 
risdiction, has been impleaded as a défendant because of his refusai to 
join in the suit or to take other necessary action, but it appears that the 
real interest of such défendant is on the side of the complainant, and 
that he is not in actual antagonism to the complainant, or acting ad- 
versely to him in subservience to some illégal or fraudulent purpose 
(Doctor v. Harrington, 196 U. S. 579, 25 Sup. Ct. 355, 49 E. Ed. 606; 
Venner v. Great Northern Ry. Co., 209 U. S. 24, 28 Sup. Ct. 328, 52 E. 
Ed. 666), or in good faith opposed to the bringing of the suit on account 
of its supposed injurions effects on his own interests (Chicago v. Mills, 
204 U. S. 321, 27 Sup. Ct. 286, 51 E. Ed. 504), such défendant, although 
refusing to join in the suit or take other action, is nevertheless, in the 
absence of such antagonism or opposition, to be realigned upon the 
same side of the controversy with the complainant, in accordance with 
his real interest, and the suit must thereupon be dismissed for want of 
the requisite diversity of citizenship. 

Thus a fédéral court has no jurisdiction of a bill brought by a non- 
resident benefîciary under a trust deed against the debtor and trustées, 
for the purpose of foreclosing the trust, when the debtor and trustée 
are ail citizens of the same state, even although the trustées were made 
défendants because, after being twice enjoined in the state chancery 
court from selling the property in exécution of the trust, they had 
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refusée! to further exercise their duties as trustées or to allow their 
names to be used for purposes of foreclosure, since they are neverthe- 
less to be aligned on the same side of the case with the beneficiary, 
according to their interest, and the requisite diversity of citizenship 
is thereby destroyed. Shipp v. Williams, 62 Fed. 5, 10 C. C. A. M7. 
And for like reason a fédéral court would not hâve jurisdiction of a 
bill brought by a nonresident bondholder against the debtor and trus- 
tée for the sole purpose of foreclosing the trust deed, where the debtor 
and trustée are citizens of the same state, even although the trustée 
had for personal reasons determined not to exécute the trust and de- 
clined to join as a party bringing suit, as this would "be insufïîcient to 
show any real antagonism" between the complainant and the trustée, 
and would require that he be treated as on the same side of the contro- 
versy with the complainant, although, where the bill goes further and 
seeks a decree excluding ail other bondholders from equal benefits of 
the trust, this présents a controversy in which the trustée, as represent- 
ing ail the bondholders, must stand in antagonism to the exclusive 
claim set up by a single beneficiary, and should not be treated as upon 
the same side with liim (First Nat. Bank v. Trust Co., 80 Fed. 569, 
574, 26 C. C. A. 1) ; this last situation being obviously entirely dif- 
férent from that in the case at bar, in which the défendant Smartt and 
other officers of the church represent only the complainant and those 
associated with him in the church dispute, and do not represent or 
owe any duty to the défendant Seagle and others, who refuse to rec- 
ognize their authority and claim to be the real officers of the church in 
their stead. And where a bill is brought by a nonresident mortgagee 
of a water company against the company and the city in which it is 
located, both being corporations of the same state, to enjoin the en- 
forcement of unjust demands to which the company is subjected by 
the city and to which it has yielded, so as to render its right to recover 
at law contestable, but no act of hostility on the part of the company 
toward the complainant is alleged, the water company and the com- 
plainant must be aligned on the same side of the controversy according 
to their real interest and the suit dismissed for want of jurisdiction. 
Boston Safe Deposit Co. v. City of Racine (C. C.) 97 Fed. 817. 

A fédéral court is likewise without jurisdiction of a suit brought by 
a nonresident legatee against the executors of the will and other lega- 
tees who are citizens of the same state, where the interest of such other 
legatees in the matter in controversy is identical with those of the 
plaintiff, and they are made défendants only on the allégation that they 
refuse to join as plaintiffs. Johnson v. Ford (C. C.) 109 Fed. 501. 
So, "in a suit in equity instituted by a stockholder in his own name, 
but upon a right of action existing in his corporation, the stockhold- 
er's corporation will be aligned with the défendants whenever the of- 
ficers or persons controlling the corporation are shown to be opposed 
to the object sought by the complaining stockholder, and * * * 
when such opposition does not appear, the stockholder's corporation 
will be aligned with the complainant in the suit." Groel v. United Elec- 
tric Co._(C. C.) 132 Fed. 252, 263. 

And in a suit by bondholders to foreclose a mortgage, trustées who 
are made défendants upon the mère allégation that, being requested to 
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take proceedings to foreclbse the mortgage and doubting their right so- 
to do, they preferred not to take such proceedings, and who voluntarily 
arrange themselves on the same side of the controversy with the com- 
plainants, no antagonism on their part being alleged or appearing, are to 
be considered as on the same side of the controversy with complainants 
in determining the question of fédéral jtirisdiction. Pacific R. R. Co. v. 
Ketchum, 101 U. S. 289, 299, 25 L. Ed. 932. And, in gênerai, a fédéral 
court has no jtirisdiction of a suit where jurisdiction dépends on a di- 
verse citizenship alone, and citizens of the same state are parties -on op- 
posite sides, "with interests so conflicting that the relief prayed cannot 
be had without keeping them on opposite sides of the matter in dispute." 
Peninsular Iron Co. v. Stone, 121 U. S. 631, 633, 7 Sup. Ct. 1010, 30 
L. Ed. 1020. 

Furtherrnore, even in cases where, if the controversy were real, the 
requisite diversity of citizenship would exist, yet if it appear that the 
arrangement of the parties is merely a contrivance between friends. 
having no real antagonism, for the purpose of founding a jurisdiction 
in the fédéral court which otherwise would not exist, and solely to re- 
open a controversy already decided in the state courts, the device can- 
not be allowed to succeed, and the suit must be dismissed as collusive 
under the second provision in section 5 of the act of 1875. Dawson v. 
Columbia Trust Co., 197 U. S. 178, 181, 25 Sup. Ct. 420, 49 h. Ed. 
713, and cases cited. See, also. Détroit v. Dean, 106 U. S. 537, 541, 
1 Sup. Ct. 500, 27 L. Ed. 300, Kemmerer v. Haggerty (C. C.) 139 
Fed. 639, and Stewart v. Mitchell, supra. 

Applying the foregoing principles to the facts admitted under the 
pleadings in this case, I am of opinion: 

(1) That independently of any question of collusion, the real mat- 
ter in dispute in this case is whether the properties of the défendant 
church are to be controlled by the officers representing those members 
who hâve recognized the validity of the merger between the Cumber- 
land Presbyterian Church and the Presbyterian Church in the United 
States of America, and for the use and benefit of such members, or 
by the oiîficers representing those members who deny the validity of 
such merger and for their use and benefit; that in determining such 
dispute the défendant Smartt and other officers of the défendant 
church, who are in possession of its properties and controlling them 
for the use and benefit of the members who recognize the validity 
of the merger, are necessary parties, and, if not indispensable parties, 
are at least proper parties, having a material interest in the contro- 
versy, both as officers and as members of the church; that in deter- 
mining such dispute they must be aligned on the same side of the con- 
troversy with the complainant, with whom they are identified in inter- 
est, sentiment, and légal status, who is one of the class of members 
for whose use and benefit they are controlling and using the church 
properties, and to whom they bave no hostility or conflict of interest, 
and on the opposite side of the controversy from the défendant Seagie 
and others, who claim to be the real officers of the church in their stead, 
and to be entitled to control and use its properties for the benefit of an- 
other and aritagonistic class of members ; that such realignment is not 
prevented by the fact that, properly recognizing the binding effect of 
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the décision of the Suprême Court of Tennessee upon the state courts, 
they hâve in the exercise of a sound discrétion dcclined to bring suit 
in such courts, and hâve evidently likewise realized that their own 
citizenship prevented them from maintaining or joining in an action 
in the fédéral court, although they do not appear to be opposed to 
such suit if it can be maintained by others ; and that, as such realign- 
ment places the défendants Smartt and other citizens of Tennessee 
on opposite sides of the real controversy from the défendant Seagle 
and other citizens of Tennessee and the requisite diversity of citizen- 
ship is thereby destroyed, it must be held that the suit does not really 
and substantially involve a controversy properly within the jurisdiction 
of the court, and the plea in abatement must for that reason be held 
sufficient in law ; and — 

(3) That as the complainant, by setting down the plea for argu- 
ment, has likewise admitted for the présent purpose its averments 
that the institution of this suit in the name of the complainant and the 
placing of his coUeagues and sympathizers on the défendants' side 
of this controversy is a collusive device and a mère contrivance be- 
tween friends to found jurisdiction in this court, in the hope of avoid- 
ing the effect of the décision of the Suprême Court of Tennessee and 
reopening in this court a controversy finally decided in the state 
courts, which must be deemed averments of fact, just as the converse 
averment that a suit was not collusive was inferentially treated in 
Doctor v. Harrington, 196 U. S. 579, 588, 25 Sup. Ct. 355, 49 L. Ed. 
606, it follows that under such admission the plea in abatement must be 
held sufificient in law for that reason also. 

The conclusion thus reached is not in conflict with the opinions in 
Watson v. Jones, 13 Wall. 733, 20 L. Ed. 666, and Hôtel Co. v. Wade, 
97 U. S. 13, 24 L. Ed. 917. While before the act of 1875 the fédéral 
courts would dismiss suits for want of requisite diverse citizenship 
appearing upon the face of the record (Bingham v. Cabot, 3 Dali. 
382, 1 L. Ed. 646 ; Coal Co. v. Blatchford, 11 Wall. 172, 178, 20 L. 
Ed. 179), yet under the old law the pleadings only were looked to, and 
the rights of the parties determined solely according to the position 
they occupied as plaintififs or défendants in the suit (Removal Cases, 
100 U. S. 457, 469, 25 L. Ed. 593), and it was not until after the pas- 
sage of the act of 1875, which "imposes the duty upon the Circuit 
Courts of dismissing a suit at any time after it is brought if it appears 
that it does not really and substantially involve a controversy of which 
it may properly take cognizance" (Morris v. Gilmer, 129 U. S. 315, 
326, 9 Sup. Ct. 289, 32 I^. Ed. 690), that it was held by the Suprême 
Court in the Removal Cases, supra, in 1879, that under the new law 
the mère form of the pleadings might be put aside and the parties 
placed on différent sides of the matter in dispute according to the 
facts; this rule of realignment being subsequently extended, in Pacific 
Co. V. Ketchum, 101 U. S. 289, 299, 25 L. Ed. 932, to original suits 
brought in the Circuit Courts under the first section of the act of 
1875, as well as to suits removed from the state courts under the sec- 
ond section. 

The case of Watson v. Jones was decided in 1871, four years be- 
fore the act of 1875. The only objection raised to the jurisdiction 



4T6 172 FEDERAL REPORTER, 

of the court was that the plaintiff had no such interest in the subject- 
matter of litigation as would enable him to niaintain a suit, and the 
want of the requisite diverse citizenship of parties upon a proper re- 
aHgnment was not raised by plea in abatement, or otherwise suggest- 
ed, or in any manner considered by the court. In the case of Hôtel 
V. Wade, the bill had been filed in 1873, two years before the act of 
1875. The only jurisdictional question vvhich was raised was one of 
équitable jurisdictioi^ namely, that proper parties were not name'd in 
the bill to enable the Circuit Court to decree the relief prayed for, 
and the want of requisite diverse citizenship upon proper realignment 
of the parties to vest fédéral jurisdiction was neither raised by plea 
in abatement, or otherwise, nor considered by the court. Obviously, 
therefore, neither of thèse cases has any application to the présent 
question as to whether the requisite diversity of citizenship exists un- 
der the now well-established rule of "alignment first announced by 
the Suprême Court at a later date in the Removal Cases and in Pacific 
R. R. Co. V. Ketchum. 

The conclusion reached in this case is furthermore in substantial 
accord with that of Judge McCall in the case of Stewart v. Mitchell, 
supra, in which, upon a realignment of the parties, he held good a 
plea in abatement in a suit arising out of this same church controversy, 
involving the properties and use of a church known as the Greenfield 
Presbyterian Church, or First Cumberland Presbyterian Church, at 
Greenfield, Tenn. 

This resuit, furthermore, reaches, I think, the substantial merits 
of this question, so far as the jurisdiction of the fédéral courts is con- 
cerned. There can be no doubt but that, in its broad aspect and es- 
sential features, when stripped of technicalities, the controversy aris- 
ing in Tennessee out of the merger of the two churches is really and 
substantially a controversy between large classes of the citizens of 
Tennessee on opposite sides of that controversy, in référence to the 
bénéficiai interest in church properties located in the state in which 
the interests of nonresident members of the church are, relatively 
speaking, slight; and it would, I think, be an unfortunate resuit if, 
after the Suprême Court of the state has carefully determined the 
property interests involved in this controversy between représentatives 
of thèse large classes of the citizens of the state, a nonresident mem- 
ber of the church, having a relatively insignificant interest in the 
controversy, should be permitted, under technical rules of pleading, 
by the alignment of parties in opposition to their real interest, to in- 
voke the jurisdiction of the fédéral court in this controversy between 
citizens of the state, in order to reopen the controversy in this court 
in the hope of avoiding the eiïect of the décision of the Suprême 
Court of the state, with the resuit that if the fédéral court should 
take jurisdiction of the case, and should feel constrained to ditïer with 
the Suprême Court of Tennessee upon the merits of the controversy, 
the bénéficiai title to the varions church properties in Tennessee in- 
volved in this gênerai controversy would be made to dépend, first, 
upon the accident whether a particular church contained in its mem- 
bership a citizen of another state who would be willing to bring suit 
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in the fédéral court, and, next, whether such nonresident could suc- 
ceed, in a race of diligence, in bringing his suit in the fédéral court be- 
fore the résident members on the opposite side of the controversy could 
sue in a state court, the natural and appropriate forum in such contro- 
versies; a resuit destructive of that conformity tp state décisions 
which is désirable in matters affecting title to real estate, and to that 
uniformity of décision which is so essential to the administration of 
justice, especially in the just and harmonious relationship of state and 
fédéral courts in their joint labors under our dual System of govern- 
ments. As remarked by the Suprême Court in Bernards Township v. 
Stebbins, 109 U. S. 353, 3 Sup. Ct. 352, 27 L. Ed. 956, it has been the 
consistent effort of Congress and of that court to prevent the dis- 
crimination in respect to suits between citizens of the same state and 
suits between citizens of dififerent states, established by the Constitu- 
tion and laws of the United States, from being evaded by bringing 
into the fédéral courts controversies between citizens of the same state. 
Shreveport v. Cole, 129 U. S. 36, 44, 9 Sup. Ct. 210, 32 L. Ed. 589; 
Andersen v. Watt, 138 U. S. 694, 701, 11 Sup. Ct. 449, 34 L. Ed. 
1078. This évasion should be prevented wherever possible, not mere- 
ly in the letter, but in the spirit. 

An order will accordingly be entered allowing the plea in abatement, 
and, in conséquence, denying the motion for an injunction, without 
considération of the merits. 1 Beach, Mod. Eq. Pract. p. 348, § 327. 

Stephens et al. v. Smartt et al. 

This case présents essentially the same question as that în Finley 
V. Williams et al. This suit involves the controversy in référence tO' 
the properties of the same défendant church. The bill is filed by Ste- 
phens, a citizen of the Republic of Mexico, and Morrison, a citizen 
o£ California, who allège that they are members in good standing in 
said church, against substantially the same défendants, including the 
défendants Smartt and others, alleged to be the directors and elders 
of the church, and the défendants Seagle and others, alleged to be 
claiming to be such elders. The essential averments in this bill are 
similar to those in the Finley bill, except that by an amendment to 
the bill it is expressly stated to be brought for the use and benefit 
of complainants and ail other members of the défendant church who 
adhère to and assert the validity of the merger of the church, except 
those who are named défendants as elders and trustées. The plea 
in abatement of the défendants Seagle and others is in ail essential re- 
spects similar to that in the Finley Case. I do not think that the fact 
that the défendants Smartt and others are excluded from the class 
for whose personal benefît the suit is brought— however this might 
impair the validity of the bill as a proper class bill, when considered 
as a matter of equity pleading — changes materially the resuit reached 
in the Finley Case ; and for the reasons above stated in référence to 
that case, except in so far as relates to the personal membership of 
such défendants, an order will also be entered in this case allowing 
the plea in abatement and denying the motion for an injunction. 
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NELSON V. SOUTHERN RT. CO. 

GASTON V. SAMa 

(Circuit Court, N. D. Georgia. June 21, 1009.) 

Bemovai, of Causes (8 19*) — Fédéral Question— Action Base» cn Fedebax 
Statute. 

An action -agalnst a rallroad Company for an Injury to an employé, 
brought under and In rellance upon the employer's liabllity act (Act 
Coiig. April 22, 1908, c. 140, 35 Stat. 65), where the déclaration coutains no 
statement or suggestion that the resuit of the suit wlll dépend upon the 
construction of the act, Is not removable on the ground that It Is one aris- 
Ing under a law of the United States. 

[Ed. Note. — For other cases, see Renioval of Causes, Cent Dig. S 37; 
Dec. Dlg. § 19.*] 

On Motion to Remand to State Court. 

Arnold & Arnold, for plaintiff. 

J. J. Strickland and McDaniel, Alston & Black, for défendant. 

NEWMAN, District Judge. In this case, counsel, by permission 
of the court; hâve reargued the question considered and determined in 
the case of Albert Miller v. Illinois Central Railroad Company, 168 
Fed. 982; the question being whether a suit, brought in a state court, 
under the récent employer's liability act of Congress (Act April 22, 
1908, c. 149, 35 Stat. 65), which is not removable because of the citi- 
zenship or résidence of the parties, is removable under the acts of 
Congress of 1887-88 (Act March 3, 1887, c. 373, § 2, 24 Stat. 553 as 
amended by Act August 13, 1888, c. 866, § 2, 25 Stat. 434 [U. S. Comp, 
St. 1901, p. 509]) providing: 

"Any suit of a civil nature at law or In equlty, arlslng under the Constitu- 
tion or laws of the United States, or treaties made, or which shall be made, 
under their authorlty, of which the Circuit Courts of the United States, are 
given original jurisdictîon by the preceding section, which may now be pend- 
Ing, or which may hereafter be brought, in any state court, may be removed 
by tlie défendant or défendants therein to the circuit court of the United 
States for the proper district." 

The question is, where a suit is brought by an administrator under 
the employer's liability act, relying on the act in the déclaration, and 
the déclaration containing no statement, or any suggestion even, that 
the resuit of the suit will dépend upon the construction of the act of 
Congress,, whether or not such cause is removable upon the ground 
that it arose under a law of the United States. 

In the Miller Case, decided a few weeks ago in this court, the same 
question was presented, and it was held that the case was fiut remova- 
ble. In view of the importance of the question and the earnestness of 
counsel in presenting their views in the présent case, I hâve given the 
question a thorough re-examination, and will again state my views 
with some additional authorities. 

As I gather the law from the décisions of the courts, and especially 
.Irom the décisions of the Suprême Court, the fact that a suit is brought 

>for otlier sues lee eame toplc & § numbeb in Dec. & Am. Digt. 1!X!7 to date, & Ros'r luâexei 
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on a law of Congress, and that its application may be necessary in the 
progress of the case, does net justify removal under section 2 of the 
act of 1887-88, unless the construction of the act be involved, and un- 
less the final détermination of the case dépends upon such construc- 
tion. In Rose's Code of Fédéral Procédure, vol. 1, § 133, what the 
author considers the correct rule is briefly stated in thèse words: 

"A suit is not removable siuiply because an act of Congress is to be con- 
strued or applied. ïhere ruust be a dispute as to tlie construction of the act." 

I hâve referred to some of the authorities on this question which 
show fully and clearly to my mind that the courts hâve determined 
against the right of removal in a case like this. In Fitzgerald v. Mis- 
souri Pacific Ry. Co. (C. C.) 45 Fed. 812, in the opinion on page 819, 
Circuit Judge Caldwell presented the question as follows : 

"But tbis is not enoagh. The answer or pétition for removai would hâve to 
go further, and show that the construction of the act of Congress rehiting to 
the mode of procuring the right of way was in dispute between the parties, 
and this must be done by stating faets that prove it. A simple avernient that 
the fact Is so is stating a conclusion, and is not enough. Water Co. v. Keyes. 
Ô6 U. S. 199, 24 L. Ed. 656. If there is no dispute between the parties as to 
the meaning of au act of Congress, there is no fédéral controversy between 
them, and no cause for removal. The Sui)reme Court bas settled the rule on 
this subject. The court, spealilng through Cbief Justice Waite, says: 'A cause 
cannot be removed from a state court slmply because, in tbe progress of the 
litigation, it may becoine necessary to give a construction to the Constitution 
or laws of the United States. The décision of the case must dépend upon 
that construction. ïhe suit must, in part, at least, arise out of a controversy 
between the parties in regard to the opération and effect of the Constitution 
or laws upon the facts Involved.' Water Company v. Keyes, supra. The 
facts in that case and Mr. Justice Bradley's dissent show the question was 
fully considered, and that the opinion expressed the deliberate and well-con- 
sidered judgment of the court on tliis point. The Circuit Court cases are to 
the same effect. Trafton v. Nougues, 4 Sawy. 178, Fed. Cas. No. 14,134; 
Austin V. Gagan, 39 Fed. 626, 5 L. B. A. 476 ; State v. Railroad Co., 33 Fed. 
391 ; Rothschild v. Matthews (C. C.) 22 Fed. 6." 

In the case cited by Judge Caldwell of Trafton v. Nougues, Fed. 
Cas. No. 14, 134 (vol. 24), Circuit Judge Sawyer says : 

"Only suits involving rights depending upon a disputed construction of the 
Constitution and laws of the United States eau be transferred from the state 
to the national courts, under the clause 'arising under the Constitution and 
laws of the United States,' of section 2 of the 'act to détermine the jurisdic- 
tion of the United States courts,' passed March 3, 1875." 

In Theurkauf v. Ireland (C. C.) 27 Fed. 769, which is a case con- 
cerning the pre-emption of public lands under the statute of the United 
States, Judge Sawyer says in the opinion: 

"But it does not appear that there is any disputed construction of any stat- 
ute of the United States involved. It does not appear but that both parties 
agrée upon the construction of the pre-eniption laws. For ail that appears 
from the facts alleged, the whole controversy may turn on the proof of the 
facts. There is nothing to show that any disputed question of construction 
will arise, and this must affirmative! y be shown, in order to make it afflrma- 
tively appear that the court bas Jurisdietiou- It might as well be claimed 
that it is a proper cause for jurisdietiou by alleging that the plaintiff claims 
f-Hle bv virtne of a patent issued by the United States, without stating that 
there is any question arising upon a disputed construction of the patent, or 
aiiy aispuce as to its vaiiUicy. ïhe authorities are numerous to the effect 
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that the record in tliis case does not afHrmatirely disdose a case over wliich 
tlie court has jurisdiction, and tliat it is insufficient to sustaln its removal." 

So, in the case now before the court. For ail that appears hère, 
there may be no différence whatever between the parties as to the 
proper construction of this act of Congress. So far as can be seen 
from an examination of the déclaration, the case is one where its 
détermination will dépend upon the application of the facts to the 
law. There is not a suggestion in the déclaration that there will 
be any différence between the parties as to the proper interpréta- 
tion of the act in any of its phases. The whole question seems to 
be: Has the plaintiff stated, and can he prove, a cause of action 
coming up to the requirements of this act of Congress, and entitling 
him to recover under it? 

In State of lowa v. Chicago, M. & St. P. Ry. Co. (C. C.) 33 Fed. 
391, Judge Shiras states the correct rule on this question as follows: 

"The motion to remand présents tlie question whetber it is a removable 
case, and as tlie state is a party, and jurisdiction in the fédéral court cannot 
be had by reason of diverse citizenshlp, it follows that to sustain the juris- 
diction it must appear that the case is of a civil nature, wherein the niatter 
In dispute exceeds $2,000 in value, exclusive of interest and costs, and arises 
under the Constitution, laws, or treatles of the United States. In determin- 
Ing VFhen the Suprême Court has jurisdiction to review the décisions of the 
highest tribunal of a state, on the ground that it involved the construction 
of the Constitution, laws, or treatles of the United States, the Suprême Court 
has unlformly held that it must clearly appear from the record that the ques- 
tion arislng under the fédéral Constitution, laws, or treatles was in fact pass- 
ed upon or necessarily iiivolved in the conclusion reached. In Crowell v. Kan- 
dell, 10 Pet. 368, 9 L. Ed. 458, it was said that it was 'not sufflcient to show 
that a question might hâve arisen or been applicable to the case, unless it is 
further shown, on the record, that It did arise, and was applied by the state 
court to the case.' In Bridge Proprietor v. Hoboken Company, 1 Wall. 116, 
17 L. Ed. 571, the rule Is stated to be that: 'The court must be able to see 
clearly, from the whole record, that a certain provision of the Constitution 
or act of Congress was relied on by the party who brings the writ of error, 
and that the rlght thus cliilmed by him was denled.' In Brown v. Colorado, 
106 U. S. 95, 1 Sup. et. 175, 27 L. Ed. ];52, it is said: 'Certainly, if the judg- 
ments of the courts of the states are to be reviewed hère for décisions upon 
such questions, it shouid be only when it appears unmistaUably that the court 
either knew or ought to hâve known that such a question was involved m the 
décision to be made.' It certainly will not be claimed as to the jurisdiction 
of the Circuit Court. 

"When it is sought to deprlve a state court of the rlght to hear and déter- 
mine a cause properly and rlghtfully brought therein, by removing the same 
to the fédéral court, on the ground that the controversy involves in its dé- 
termination a question arising under the Constitution, laws, or treaties of the 
• United States, it must be made to appear, clearly and unmistakably from the 
record, that the cause or controversy necessarily, in its détermination, in- 
volves the considération and détermination of such fédéral question. It is 
not sufllclent for it to appear that such fédéral question may possibly arise. 
Jurisdiction to 'wrest' the case, if I may use that term, from the state court, 
cannot exist unless a fédéral question is certainly involved. If the record 
simply shows that possibly, duriug the trial, soine fédéral question may be 
presented, that will not confer the jurisdiction and entitle the défendant to 
the right of removal. If it were otherwise, and upon the showlng that a féd- 
éral question might arise, the case could be brought into the Circuit Court of 
the United States. The jurisdiction would then exist, not of the fédéral ques- 
tion, but of the case ; and yet, upon the trial, the décision might be rested 
upon questions of fact or law not arising under the fédéral Constitution or 
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laws, and thus the state court would hâve been deprived of Its Jurisdiction 
wrongfully. 

"The jurisdietion of thls court either by original proeess, or by removal, in 
the class of cases under considération, dépends solely upon the fact that the 
controversy betvveen the parties requires, for its final détermination, the con- 
struction of some provision of the Constitution, laws, or treaties of the Unit- 
ed States, and the application thereof to the facts of the particular case, in 
such sensé that the ruling thus made will materlally afCect the conclusion 
reached upon the controversy between the adversary parties to the litigatiou. 
Unless from the record it clearly appears that the fédéral question must be 
met and decided, before the issue in the particular case can be flnally dispos- 
ed of, it cannot be said that the matter in dispute arises under the Consti- 
tution or laws of the United States, within the meaning of the statute. In 
<*ach case, no removal can be had, and the cause must be heard and deelded 
in the state court. If, during the trial, in fact a fédéral question does arlse, 
and is decided adversely to the party clalming the protection of the fédéral 
Constitution or law, the party aggrieved can, by proper proeeedings. carry the 
question from the court of final resort in the state to the Suprême Court of 
the United States." 

In Austin v. Gagan, 39 Fed. 626, 5 L. R. A. 476, Circuit Judge 
Sawyer states his view.s in the présent question in tliis way : 

"One ground of the motion is that the pétition does not présent a case, whieh 
appears from the facts stated, to arise under tîie laws of tlie United States. 
One party claims the land in dispute as a homestead, and the other tliat the 
land is minerai, aud therefore not subjeet to be entered as a homestead ; but 
it does not appear from any facts stated that there is any dlsputed construc- 
tion of either statute under which the respective parties elaim. For anything 
that appears, iioth parties niay agrée as to the construction of tlie statutes, 
and the whole case turns upon a question of fact, as to whether the land is 
minerai land or not, or wlietber either party ha s perfornied tlie acts conceded 
to be necessury to give the right claimed. Indeed, I infer from the facts stated 
in the pétition that the contest will really be upon the facts, and not the law. 
In my judgment the record does not présent a case for removal under the dé- 
cisions," etc. 

In California Oil & Gas Co. v. Miller, 96 Fed. 12, Judge Well- 
born, in the Circuit Court for the Southern District of California, 
says in the opinion: 

"Where there is no dispute between the parties as to the meaning of any 
fédéral law, but the case involves issues of fact solely — as, for instance, which 
of two mlning locations was lirst made, or whether or not the boundaries of 
either were marlîed upon the ground, or whether or not assessment work bas 
been performed — tlie case is not oue arising under the Constitution or a law 
or treaty of the United States, althougb the resijectlve interests or tities of 
the parties may be derived through such Constitution, law, or treaty." 

Further along in the opinion this expression is used: 

"Before inquiring whether or not the two essentials above named to a féd- 
éral question, namely, a dispxite as to the meaning of a fédéral law and its 
materlality to a détermination of the cause, are found in the présent case," etc. 

And still further : 

"The possibility, or even-probability, that a fédéral question may arise dur- 
ing the progress of the cause, will not support original jurisdiction in tlie 
Circuit Court ; but the plaintiffs statemcnt of his own claim must show that 
such a question is necessarily involved, aud nmst be determiued," etc. 

The first headnote of this case states the substance of the décision 
on this question in this way: 
172 P.— 31 
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' "Two thlngs are necessary to the existence of a fédéral question whlch wlll 
eonfer jurlsdlctlon on a Circuit Court of the United States: First, an actual 
dispute betweén the parties as to the ineanlng of some eonstitutional provi- 
sion or la\v of the United States ; and, second, materiality of the construc- 
tion of such provision or la^ to a deterùilnation of the cause. And it is now 
well settled that thèse matters' rniist appear from the plaintiff's statement of 
his own claim in thé form required by good pleading." 

In Gold-Washing & Water Co. v: Keyes, 96 U. S. 109, 24 L. Ed. 
656, in the opinion of Chief Justice Waite, the Chief Justice says; 

"A cause cannot be removed from a state court siniply because, in the prog- 
ress of the litigation, It may become necessary to give a construction to the 
Constitution or laws of the United States. The décision of the case must dé- 
pend upon that construction." 

The dissenting opinion of Mr. Justice Bradley really emphasizes 
the effect of the opinion of the court, since his dissenting opinion 
says, "This question dépends upon the construction of the title given 
by the United States," and therefore he considered the case remov- 
able. 

Myrtle v. Nevada, C. & O. Ry. Co. (C. C.) 137 Fed. 193, was a 
suit for injuries to the plaintiff by the neghgence and carelessness of 
the défendant, and its failure to provide suitable coupUngs on its cars. 
An amendment was filed to the complaint setting out the fact that the 
défendant was engaged in interstate commerce, and thereupon péti- 
tion for removal was filed on the ground that the liabihty of the de- 
fendant, if any existed, was under the provisions of the Constitu- 
tion of the United States, and an act of Congress entitled "An act 
to promote the safety of employés and travelers upon railroads by 
compelling common carriers engaged in interstate commerce to equip 
their cars with automatic couplers" (Act Cong. March 2, 1893, c. 
196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), and acts amenda- 
tory thereof. The pétition for removal showed that both the plain- 
tiff and défendant were citizens of the state of Nevada. Judge 
Hawley, in delivering the opinion, after stating the facts as just 
outlined, says : 

"The law is now well settled that an amendment to a complaint in a 
state court, whlch transforms a nonremovable case into a removable one, al- 
lows the suit to be removed into the Circuit Court if the défendant acts 
promptly"— cltlng Powers v. Chesapeake & Ohio Rallway, 1G9 U. S. 92, 100, 18 
Sup. et. 264, 42 L. Ed. 073. 

He then says that the pétition for removal was filed in time if the 
amended complaint présents such a fédéral question as to authorize 
a removal under the act of 1887-1888, and proceeds : 

"Does the mère fact that the plaintifC for the flrst tlme in his amended com- 
plaint asserts that the défendant, in running its cars at the time of the in- 
jury, was engaged in interstate commerce, justify the "removal of the action 
from the state court? To entitle the défendant to removal, It must be shown 
that the action arises under the act of Congress ; that the plaintiff claims a 
légal right thereunder, whlch légal right is controverted by the défendant. 
The eontroversy must be one as to the construction of the statute, as distin- 
guished from the question of fact. It does not appear in the présent case that 
there is any eontroversy between the parties as to the construction of the law. 
That question bas been settled by the décision of the Suprême Court in John- 
son V. Southern Pacific Railroad, 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363. 
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"Is there any fédéral question involved in thls case? A fédéral question 
whlch will confer jurisdlctlon upon a United States court, either by original 
process or by removal, must be a question of law as stated by the plaintifC 
In bis eoniplaint, and not a question of fact. Where the facts only are In dis- 
pute, tbe United States court cannot take jùrisdiction. When a légal ques- 
tion arislng under the Constitution or a law or a treaty of the United States 
is decided by the Suprême Court, it ceases to be a fédéral question. State v. 
Bradley (0. O.) 26 Fed. 289; Austin v. Gagan (C. C.) 39 Ped. 62B, 5 U. R. A. 
476; Montana Ore P. Oo. v. Boston Co., 85 Fed. 867, 23 C. C. A. 462; Cali- 
f ornia OU & G. Co. v. Miller (C. C.) 96 Fed. 12 ; Peabody G. M. Go. v. Gold 
Hill M. Co. (C. C.) 97 Fed. 657, 660. The question of fact as to whether the 
défendant was engaged in Interstate commerce, and whether, If se engaged, 
Its cars were eoupled as provided for in said act, can be tried and determln- 
ed in the state court, as well as hère. In Eailroad v. Bell, 176 U. S. 321, 20 
Sup. Çt. 399, 44 L. Ed. 486, the suit was brought in the Circuit Court of the 
United States. It was claimed that a fédéral question was involved, undei" 
a déclaration of the plalntifï that they claimed title to the said !and under 
and by virtue of a patent granted by the government of the United States of 
America to the said Louis Bell and his heirs, upon a pre-emption claim for 
said land under the laws of the United States, originally commenced and filed 
in the local land office of the United States of America at Gainesville, Fia., 
etc. The court said: 'In view of the fréquent and récent décisions of this 
court on this subject, it is not necessary to argue the proposition that the 
mère assertion of a title to land derived to the plaintiffs, unâer and by virtue 
of a patent granted by the United States, présents no question which of It- 
self confers jùrisdiction on a Circuit Court of the United States.' And, be- 
cause the plaintiffs' déclaration disclosed no fédéral question, the suit was dis- 
mlssed for want of Jùrisdiction." 

Judge Hawlev then cites the opinion of Mr. Justice Brewer, in 
Shoshone M. Co. v. Rutter, 177 U. S. 505, 507, 20 Sup. Ct. 726, 
44 L. Ed. 864, as follows: 

"We pointed out in a former opinion that it was well settled that suit to 
enforce a right which takes its origin in the laws of tbe United States is not 
necessarlly one arising under the Constitution or laws of the United States, 
within the meaning of the jùrisdiction clause." 

Further on in the opinion in the Shoshone Case, in addition to the 
language quoted by Judge Hawley, Mr. Justice Brewer says: 

"So, we conclude, as we did in the prior case, that, although thèse suits may 
sometimes so présent questions arising under the Constitution or laws of the 
United States, that the fédéral courts will bave jùrisdiction, yet the mère 
fact that a suit is an adverse suit authorized by the statutes of Congress is 
not In and of Itself suiBcient to vest jùrisdiction in the fédéral courts." 

The former case referred to in the Shoshone Case was Blackburn 
V. Portland Gold Mining Co., 175 U. S. 571, 20 Sup. Ct. 222, 44 
L. Ed. 276. Mr. Justice Shiras, in closing the opinion, says : 

"Without undertaking to say that no cases can arise under this législation 
which turn upon a disputed construction, and therefore presenting a questiou 
essentially fédéral in its nature, we hold that clearly, where a patent Is au- 
thorized to be issued to the party in possession, the statutes refer the contest 
to the ordinary tribunals, which are to détermine the rights of the parties 
without any controversy as to the construction of those acts, but are to be 
guided by the laws, régulations, and customs in the mining districts in which 
the lands are sltuated. In a case therefore like the présent, where the féd- 
éral jùrisdiction does not arise because tie parties are citizens of différent 
States, and where no questiou is made as to the meaning and construction of 
the statutes of the United States, the state courts are to be regarded, within 
the letter and meaning of section 2326, Rev. St. (U. S. Comp. St. 1901, p. 1430), 
as courts of 'compétent jùrisdiction to df^termine the right of possession.' " 
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Western Union Telegraph Co. v. Ann Arbor Railroad Co., 178 U. 
S. 239, 20 Sup. Ct. 867, ii L. Ed. 1052, was a suit in equity by the 
Western Union Telegraph Company in which Act Cong. July 24, 180G, 
c. 330, 14 Stat. 221, was invoked on behalf of the jurisdiction, and the 
opinion of Chief Justice Fuller, after stating that the telegraph com- 
pany had no rights in the connection in which they sought to establish 
them, under the act of Gongress, states the law pertinent to this case 
as foUows: 

"When a suit does not really and substantially involve a dispute or contro- 
versy as to ttie eflect or eoiistruction of the Constitution or laws of the United 
States, upon the détermination of which the resuit dépends, it Is not a suit 
arisiug under the Constitution or laws; and it must appear ou the record, by 
a statement in légal and logical fonn, such as is required in good i)leading, 
that the suit is one vvhich does really and substantially Involve a dispute or 
controversy as to a right which dépends on tlie construction of the Consti- 
tution or some law or treaty of the United States, hefore jurisdiction eau be 
malntained on this grouud" — oiting Gold-Washiug & Water Co. v. Keyes, 90 
TJ. S. 199, 24 L. IM. 65G; Blackbuni v. Portland Gold Mining Oo., 175 U. S. 
571, 20 Sup. et. 222, 44 L. Ed. 276. 

In Devine v. Los Angeles, 202 U. S. 313, 332, 26 Sup. Ct. 652, 50 
L,. Ed. 1046, Chief Justice Fuller again states the recognized rule on 
the subject involved hère in this language: 

"There beiug no diversity of citizenship, the jurisdiction of the Circuit 
Court could only be niaintained upon the ground that the suit arose under the 
Constitution or laws or treaties of the United States, and a suit does not so 
arise uuless it really and substantially involves a dispute or controversy as to 
the effeet or coustruction of the Constitution or soiue law or treaty of the 
United States, n\>mi the détermination of which the resuit dépends ; and this 
must appear froni the plaintiff's statement of his own claim, and cannot be 
aided by allégations as to the défense which might he Interposed," 

Some of the authorities cited above were referred to in the case of 
Miller V. Illinois Central Railroad Company; but they are so clearly 
in point and plainly décisive of the question involved hère that they 
may well be repeated. 

In view of the foregoing authorities and those cited in Miller v. 
Illinois Central Railroad Company, I do not see how it can be said 
that this case is removable on the ground that it arises under the Con- 
stitution or lâws of the United States. What I deduce from the au- 
thorities is this: To justify a removal, under the provisions of the act 
of March 1887-88, invoked hère, the final détermination of the case 
must dépend upon the construction of the act of Congress— hère the 
employer'sliability act of 1908. It is not sufficient that the inquiry will 
be, as the trial progresses, do the facts measure up to this law of Con- 
gress? nor that, in the trial of the case, the application of the law to 
the facts will be often necessary ; but it must appear that the final 
décision 6i the case will be controlled by the construction of the act. 
The meaning of the law must be in question, and not merely the suffi- 
ciency of the facts. 

The contention of learned counsel seems to be that, becatise it is a 
case in which the right to recover is based on an act of Congress, tliere- 
fore the construction of the act is necessarily involved. As stated by 
Mr. Justice Brewer in Shoshone M. Co. v. Rutter : 
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"A suit to enforce a riglit whicli takes its origin in tlie laws of tlie United 
Statos is uot necessarily one arising uuder tlie Constitution or laws of the 
fTuited States, witliln the meaning of the jurisdlction clauses." 

A suit, as lias been pointed out, may well be based on a law without 
involving, in any way, the construction of the law. This may be, and, 
so far as the déclaration shows, is, such a suit. 

If, in the course of the trial in the state court, the dçfendant daims 
any right, privilège, or immunity under this act, and the same is de- 
nied, it may hâve the adverse décision reviewed by the Suprême Court 
of the United States on a writ of error to the highest court of the 
state. 

In a récent work, entitled "The Employers' Liability and Safety Ap- 
pliance Acts," by W. W. Thornton, the author says : 

"If an action he brought under tiie statute. l)y an employé, in a statiî court, 
therc is no serions doubt about its renioval into a fédéral court. The liabil- 
ity is one given by a fédéral statute, and the défendant bas the right to insist 
that that liability be determined by the courts of the nation that created it." 

With ail due respect to the author, this would seem to be directly 
opposed to the views of the Suprême Court of the United States in 
many cases, to a number of which I hâve referred above. It seems 
to be in direct opposition to the language of Mr. Justice Brewer in 
Shoshone M. Co. v. Rutter, which I hâve just quotéd. 

The colloquy between Senators Clay, Hepburn, and Culberson, re- 
ferred to in a footnote by Mr. Thornton, although the opinions ex- 
pressed came from so eminent a source, cannot be properly considered 
in construing this statute. 

In United States v. Freight Association, 166 U. S. 290-318, 17 Sup. 
Ct. 540, 550, 41 L. Ed. 1007, in the opinion of Mr. Justice Peckham, 
it is said : 

"There is, too, a gênerai aequiescence in the doctrine that the debates in 
Congi'oss are not approjjriate sources of information from which to discover 
the meaning of tlie language of a statute passed by that body. United States 
V. Union Pacific Railroad Company, 91 U. S. 72. 70, 23 L. Ed. 224 ; Aldridge v. 
Williams, 3 How. 0, 24. 11 L. Ed. 460 (Taney, Chief Justice) ; Mitchell v. 
Great Works Milling & Manufacturing Company. 2 Story, 648, 053, Fed. Cas. 
No. 9,G62 ; Queen v. Hertford Collège, 3 Q. B. D. 093, 707. The reason is that 
it is impossible to détermine with certainty what construction was jjut upon 
an act by the members of a législative body that passed It by resorting to the 
speeches of individual members thereof. Those who did not speak may not 
••igree with those who did, and those who spoke might diflfer from each other ; 
the resuit being that the only proper way to construe a législative act Is from 
the language used in the act, and, npou occasion, by a resort to the histoi'y 
of the times wheu it was passed." 

In the fourth édition of Foster's Fédéral Practice, just issued, tîrç 
author states the law on the subject under discussion hère, gathered 
from the authorities (volume 1, § 17), as follows : 

"A suit arises under the Constitution or a law of the United States wlieii- 
ever its correct décision dépends on the construction of either. It bas been 
said: 'That a suit cannot be removed, from a state court to a fédéral court, 
slmply because, in its progress, a construction of the Constitution or a law 
of the United States may be necessary, unless it, in part at least, arises out 
of a controversy in regard to the opération and effect of sonie provision in 
that Constitution or law upon the facts involved. In order to remove a cause, 
on the ground that it arises under a statute of the United States, the record 
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muBt afflnnatlvely show, f rom the facts alleged, that some dlsputed construc- 
tion of the statute will arlse for décision. When the contest is about tlie 
facts only, tliere çan be no removal. A causé removed to a fédéral court, on 
the ground that the suit arôse under tlie Constitution or laws of the United 
States, wiîl be remaiided when the record fails to show that there will arlse 
some contested point of law depending upon the Constitution or laws of thé 
United States, what the question is, and how it will àrise.' It has been said: 
That a cause is not removable simply because an act of Oongress ruust be 
construed or applied; but that there must be a dispute as to the construc- 
tion of the act, and facts to show the dispute must appear in tùc record." 

I am compelled, after the most careful examination of and reflec- 
tion upon this question, to adhère to the conclusion reached in Miller 
V. Illinois Central Railroad Company, and the resuit is that this case 
must be remanded to the state court from which it was removed. 

What has been stated above applies also to the case of James C. 
Gaston v. Southern Railway Company, which was arg'ued and submit- 
ted at the same time witji the Nelson Case, and an order may be taken 
remanding that case also. 



THE STANLEY H. MINER. 
(District Court, E. D. New York. August 4, 1909.) 

1. CONTRACtS (§ 93*)— WOBK AND LABOE (§ 10*)— VaLIDITY OF ASSENT— MUTUAI, 

MiSTAKB. 

Where two parties enter Into a contract to perform spécifie work, nel- 
ther having knowledge of- the facts actually existhig, and the contract 
proves to involve work essentially différent from that which the parties 
had in mlnd, it will not be enforced by a court ; but if the work is pro- 
ceeded with after knowledge of the facts, under circumstanees from which 
a contract may be implied, a recovery may be had therefor on a quan- 
tum meruit. 

[Ed. Note. — For other cases, see Contracta, Cent. Dig. § 415; Dec. Dig. 
§ 93;* Work and Labor, Cent. Dig. § 25; Dec. Dig. § 10.*] 

2. Admibalty (S 1*) — JuKiSDicTiON— Suit Involving Equitable Issues. 

A court of admiralty may entertaln a suit for salvage, in whiçh the 
claimant pleads a contract under which it is alleged the services were 
performed, but which libelant seeks to avold on the ground of fraud or 
mistakë ; such court having équitable Jurisdiction, in the sensé of apply- 
ing rules of equity to questions incidentally arlsing in a suit within its 
gênerai jurisdiction, at least where no objection is made prior to the hear- 
Ing. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 1; Dec. Dig. 
I 1.* 

Jurisdiction as to matters of contract, see notes to The Richard Wins- 
low, 18 C. C. A. 347 ; Boutin v. Rudd, 27 C. O. A. 53G.] 

8. Salvage (§ 36*)^Contbacts as to Compensation— Validitt. 

Claimant purchased a wrecked schooner, lying on her side, partly sub- 
merged in Cape Fear river, and contracted with libelant, through its rep- 
résentative, who made an examination of so much of the vessel as could 
be seen, to rais^ pump ont, and deliver her and her cargo in New York 
for the sum of $3,750. On righting her, it was found that the underside, 
on which she lay, and her keel, were seriously damaged, neeessitating 
quite extenslve repairs before she coùld be pumped out and towed. Libel- 
ant notified claimant of such facts, stating that it would do the work, but 
should expect additional compensation, to which claimant replied, in ef- 

•For otlier cases se« same topio & ! numbeb In Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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feet, that he eonsidered the contràot blnding. Libelant delivered the ves- 
sel m New Yock at an expense largely exeaeding the con tract priée, and 
brought suit to recover as for a salvage without contract. Beld that, as 
no fraud, misrepresentation, or coneealment of known facts was shown 
on the part of claimant, but both parties contractèd witb référence to 
what appeared from Inspection, botb wére bound by the contract, and, 
the services rendered by libelant being witliin Its terms, there could bc 
no reeovery therefor beyond the contract price. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 87; Dec. Dig. 
I 36.*] 

In Admirai ty. Suit for salvage. 

Robinson, Biddle & Benedict (E. G. Benedict, of counsel), for 
libelant. 

Hagen, Goodrich & Coughlan (Henry W. Goodrich, of counsel), 
for claimant. 

CHATFIELD, District Judge. The four-masted schooner Stanley 
H. Miner was sold by the United States marshal at Southport, N. C., 
as she was lying upon the shoals opposite Battery Island, in a part 
of the Cape Fear river where the ebb tide runs with exceeding swift- 
ness. This sale was had in a salvage proceeding, and at the time of 
sale a considérable portion of the deck load of lumber carried by the 
schooner had been removed to a lighter, but was sold with the schoon- 
er as if a part of her cargo. It appears from the testimony in this 
case that the vessel had been wrecked outside of the Capes, and when 
brought in by the pilots, claiming salvage, had been left, and had re- 
mained in the possession of the marshal, in an upright position, but 
with her deck load and rails awash. Between the time of her arrivai 
and sale by the marshal, the effect of the mud coming down the riv- 
er, and of further settling upon the bottom at low tide, was to cause 
the vessel to careen to starboard, and when prospective bidders at the 
time of sale attempted to make a visual inspection, as she lay upon the 
mud flats, they were able to examine above water a portion of the port 
side alone. The starboard rail was under water several feet, and the 
masts stood at an angle of about 45 degrees from the horizontal. In 
this condition, and with nothing more than a superficial examination 
of ail above water, whiçh was uninjured, except for a slight break 
near the bow, the claimant secured the vessel by a bid of $10,100, and 
is shown by the testimony to hâve bought the vessel from the appear- 
ance of her port side alone ; it being said by the witnesses to follow, 
in 99 cases out of 100, where no collision or similar accident has oc- 
curred, that in a vessel wrecked by a storm one side will be injured 
substantially no more than the other. 

The claimant is an extensive shipowner, with a great deal of ex- 
périence in purchasing, repairing,. and rebuilding sailing vessels. He 
says in his testimony that he has owned shares in more vessels on the 
Atlantic Coast than any other man in the United States for within 
a period of 15 years, and has made greater personal inspection of such 
repairs than probably any other owner of vessels during a like period. 
It appears from the testimony that immediately after the purchase of 
the vessel he arranged by téléphone for the services of a diver, one 

•For other cases see same toplc & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Smith, who arrived at Southport within a few days and went to work, 
as he and claimant's witnesses say, to examine the condition of the 
vessel under water, and td patch up what he found. This diver de- 
scribes the muddy condition of the water and the difficulties of the 
entrent, which rendered work during ebb tide substantially impossible, 
and States as his method of opération a progressive systeni of inspec- 
tion, with attempts at repair as fast as he found anything wrong, 
rather than a complète survey of the vesse! before going to work. An 
uncle of the claimant, one Guilford Pendleton, was sent for from his 
home in Maine, and upon his arrivai was put in charge of the opéra- 
tions and work of the diver, pending a trip of the claimant to New 
York, from which he returned upon Monday, the 27th day of May, 
1907. Upon his arrivai he obtained a report from his uncle and from 
the diver of what had been found and clone, namely, that the keel of 
the vessel was missing from the sternport, which was in place, to a 
point where the deadwood terminated at the junction of the timbers 
-with the keel of the vessel; that from the stem for some 18 or 20 feet 
■aft the keel was missing, and that this had been patched with canvas 
and timbers ; that for some 75 feet aft of this point the keel was prés- 
ent ; that the injuries upon the port side had been temporarily repaired ; 
that nothing had been donc on the starboai'd side ; and that the vessel 
had gone over substantially flat upon her beam ends the night before 
in a storm. 

■ The resuit of this consultation seems to bave been a détermination 
upon the part of the claimant to immediately proceed to right the ves- 
sel as a step necessarily précèdent to pumping out. The diver in his 
testimony states that righting was the next step which had to be taken, 
inasmuch as it was impossible to get at the starboard side while the 
vessel rested upon the bottom, and that it was also inconvénient and 
inadvisable to attempt to then do anything more to the keel, which 
could not'be reached without staging. It also is stated by the claimant 
and by the diver that they reached the conclusion (from an inspection 
of the keel, showing it to be substantially intact for a further distance 
of some 70 feet aft of the break near the stem, and from the fact that 
the deadwood, and as the diver reported, part of the keel, was présent 
at the stern) that the rest of the keel would be found in place and 
would not require much repair before the vessel should be hauled out 
upon the dry dock. The river at the point in question is said to hâve 
been so muddy that the diver could see nothing, but was dépendent en- 
tirely upon what he could learn by investigation with his hands, and 
his testimony agrées with that of the claimant to the effect that no in- 
spection was made by him, nor reported by him, as to the actual condi- 
tion of the keel for the 60 or 70 feet remaining. 

The claimant proceeded to Wilniington, N. C., some 25 miles up the 
Cape Fear river, on Monday night, the 27th of May, got into com- 
munication with the revenue cutter Seminole and with the Astral, a 
large tug" belonging to the Standard Oil Company, obtained the serv- 
ices of the lighter upon which the deck load had been piled, and two 
small tugs belonging in the neighborhood, and arranged to bave them 
at the wreck as soon as possible, where tliey were ail to give assistance, 
including the Seminole and the Astral, if soundings showed that thcy 
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could get în a position to aid in an attempt to right the vessel by ex- 
erting force with tackle upon her masts, and by raising thèse masts 
npon lighters. In fact, some attempt was made to do this with the 
boats at hand upon the Monday when the claimant was at the wreck ; 
but the power was insufficient to accomphsh anything. While at Wil- 
mington the claimant also succeeded in getting in communication with ' 
Capt. Tooker, superintendent of the Merritt & Chapman Derrick & 
Wrecking Company, at Norfolk, the Southern lieadquarters of that 
concern, with the resuit of getting him to leave some work in the Ches- 
apeake région and to proceed to Southport to assist in the opérations, 
under an agreement that his compensation would be determined later. 
Capt. Tooker joined the claimant at Wilmington upon the evening of 
Wednesday, May 29th, and they proceeded together upon one of the 
boats to Southport, where they arrived at about S a. m. Thursday, the. 
iWtb. On this morning the varions vessels above named were prepar- 
ing to proceed with the opération of raising the vessel, were arranging 
their hawsers and taking soundings, when the claimant and Capt. 
Tooker proceeded to the schooner, and both climbed upon the project-' 
ing port side, where, in the présence of Mr. Guilford Pendleton, one 
Weeks, and the diver, Smith, an examination of the situation was had, 
and the claimant entered into a negotiation with Capt. Tooker, upon 
the suggestion of Capt. Tooker that the Merritt & Chapman Com- 
pany contract with the claimant to raise the vessel and deliver her at 
New York under a contract. The conversation with respect to this 
is testified to by both the claimant and Capt. Tooker, and some portions 
of the conversation were heard by the witness Weeks. Capt. Tooker 
also talked with the diver, Smith, and with Mr. Guilford Pendleton, 
and the resuit was that Capt. Tooker made a proposition of $10,000' 
for the contract, which oiïer was refused by the claimant, and both 
men started ashore. Later further negotiations were had, resulting 
in an ofifer by Capt. Tooker to do the work for $4,000, and by the- 
claimant to give $3,000, and an ultimate agreement to split the différ- 
ence. Thereupon both men proceeded ashore and to a grocery store, 
where a contract was written by the claimant upon a sheet of paper, 
which agreement was signed by the claimant and by Capt. Tooker for 
the Merritt & Chapman Company, and which is as follows : 

"jMemoranclum of asreeivieiit between Merritt & Chapindii I>erri(:k & WrecU-i 
ing Co., of the fii-st part, and F. S. Pendleton, of New Yort, owuer of tlie Schr; 
Stanley H. Jlinev and lier cargo, to wit: Tlie saiU paj]ty of tlie first part 
agrées to raise tlie said Sclir. Stanley H. Miner, pnnip her out, and deliver her,, 
Imll, tackle, appavel, and fittings, together with lier cargo of himber now on' 
lioard of her, at Xew York or Phila. for the lump sum of thirty-seven himdred' 
and flfty dollars (.$3,750.00) in cash, payable upon proper delivery of vessel aiul 
cargo at either New York or Phila. Port of destination to be named by party 
of tlie second part when vessel is ready to leave Southport." 

Capt. Tooker then directed that claimant call off the varions vessels 
which were présent, and the Merritt & Chapman Company took charge 
of the wreck, succeeded in righting the vessel, suspended hfr along- 
side a Merritt & Chapman Company boat, and proceeded up the river 
to Wilmington, in order to obtain a satisfactory berth where further 
work could be donc. The resuit of this work and of the injuries then 
found caused the writing of a letter, upon the l^th of June, 1907, by 
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•:he- Merritt & Chapman Derrick & Wrecking Company, to Messrs. 
Pendleton BroSi] 130 Pearl street, New York City, as follows: 

"Sclioorier Stanley H. Miner. 

"Gentlemen: Our agent,. Oapt. Tooker, has contractée! with you to right, 
pump eut, and deliver, elther Philadilphla or New York tliis vessel, which was 
on her beam ends at Southport, N. C, for the sum of three thousand seven 
hundred and flfty ($.3,750.00) dollars. The statement of the diver employed 
by you, together with tlie statement made by yourselves, was to the eft'cct that 
the bottom of this vessel hjid been patched and made tight, and It was only 
iiecessary for, us to right thé vessel,' pump her out, and deliver. In pursuance 
of this arrangement and understanding, the work was eommenced and the ves- 
sel righted. It was then discovered that she would not pump. The examina- 
tlon by our own diver theti revealed the fact that 18 ft. of the vessel's keel 
was entlrely gone, that the rudder was broken ofC, and about one-quarter of 
the deck load on lee side mixed with sand, mud, and rubbish. Thèse conditions 
hâve entirely changed the eharacter and exteut of our work, and It has be- 
come necessary for us to patch the parts under water and remove balance of 
deck load, which had not beên done by those employed by you, at conséquent 
great expense and delay. Kotwithstanding our discovery of so much additional 
necessary work to float the vessel, our agent is Instrncted to proceed with this 
work ; but we must notlfy yoU that in conséquence of thèse conditions we must 
hold you for the extra expense Iheurred. We are advised by our people now at 
work upon the wreck that it will require at least two weeks to complète the 
work of getting the vessel ready for towage to sea." 

Pendleton Bros, replied upon the 25th of June, 1907, in the fol- 
lowing language : . " 

"Merritt & Chapman Derrick & Wrecking Oo., New York — Gentlemen: Re- 
plying to your favor of the 17tli, which came while the writer was away, beg 
to State that we made a contract with your Capt. Tooker to deliver the ves- 
sel at New York or Phil. We made no guarauty of condition of vessel. Capt. 
Tooker was on board the vessel, looked her over, and talked with the diver, 
whom he had knowu for yéars. The writer did not know anything about the 
vessel's bottom ; but Capt. Tooker expected to need the services of a diver in 
floating her, because he first engaged Mr. Smith, the diver whom we employed, 
to stay. Then Mr. Smith decided to returu home, and Capt. Tooker sent to 
Norfolk for a man. I inclose herewith a copy of our contract with Capt. Took- 
er. We hope you wlU not hâve the trouble you anticlpate, and trust it will 
prove a profitable Job." 

The Merritt & Chapman Company continued, after this interchange 
of letters, to get the vessel into a condition in which she could be tow- 
ed, and successfully brought her to the Morse Dry Dock, New York 
Harbor, where upon arrivai she was for the first time hauled out of 
water and placèd in a position where her starboard side and keel could 
be properly éxamined, vvith a resuit that the entire keel was found to 
be missing for some 22 feet forward of the deadwood at the stern, 
and a substantial injury, which required the replacing of several planks 
and two frames, was found upon the starboard side of the vessel. The 
amount expended upon the job by the Merritt & Chapman Company 
was shown by the testimony to be $13,800.82, and, while this évidence 
was objected to by the claimant, both as to its relevancy and materiali- 
ty, and also as to the method of proof, nevertheless no question was 
raised as to the correctness of the figures, and inasmuch as the daim 
of the libelant is for salvage, and not for the actual amount expended, 
it is conèidered that the testimony may be used for the purpose of 
determining the exact issues in. the case. 
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A diver, Jacobson, testified at the trial that he had been in the em- 
ploy of the Merritt & Chapman people at Wilmington ; that he found 
that the keel immediately forward of the deadwood (but 18 feet from 
the sternpost) was missing- for some 20 feet, leaving a space where he 
could thrust his arm up between the frame of the vessel. This injury, 
and also the extensive break upon the starboard side of the vessel, 
were discovered while the boat was at Wilmington, and just before 
the writing of the letter of June 17th above set forth. It is évident 
that the condition of the keel must hâve been the basis of discussion at 
the time the contract was entered into between Mr. Pendleton, the 
claimant, and Capt. Tooker, for Tooker asked some questions as to 
what had been learned of the keel. But there is no claim on his part, 
or on the part of any other person, that he ever sought information 
as to the starboard side of the vessel, which was down upon the mud 
at the time the contract was made. The injuries to the keel were much 
more extensive than had been anticipated, and caused a great deal of 
the extra expense and work necessary to raise the vessel and get it to 
New York. But the great injuries to the starboard side also caused 
a large outlay for work and repairs, and it is hardjy possible to déter- 
mine how much of the increased expense was due to the unknown in- 
juries to the keel, and how much to the injuries on the starboard side, 
which were certainly a part of the risk taken by the libelant in making 
the contract. 

But it is claimed by the libelant, as a basis for the entire action, that 
fraud was présent, and that the contract itself was thereby vitiated, or 
void ab initio, or that there was a mutual mistake of fact, in that it is 
argued that neither Capt. Tooker nor Mr. Pendleton knew of the con- 
ditions which were subsequently found, that both depended upon the 
représentations which had been made by the diver, Smith, and that 
both were dickering for definite services upon the assumption that the 
only work necessary was to right the vessel, pump her out, and tow her 
to New York. There is no évidence in the case as finally submitted 
to indicate deliberate fraud. Capt. Tooker says he was told that the 
keel was ail right so far as they knew. Pendleton had no information 
at ail as to the injuries found, and Smith shows in his testimony later 
that both the work upon and examination of the vessel only progressed 
to a certain point, when she was thrown over by a storm into such a 
position that no further work could be done in that locality until she 
was righted. In fact, Smith testifies that the vessel was not ready to 
pump out, but that he and Mr. Guilford Pendleton both agreed that 
the diver's work should stop until the vessel could be brought into an 
upright position and into a better place for work. 

It can be assumed as a premise that where two parties are entering 
into a contract to perform spécifie work, and neither of the parties has 
knowledge of the facts actually existing, and a contract results which 
proves to be an agreement involving matters essentially différent from 
the work which the parties had in mind at the time, no agreement 
can hâve been reached as to the real contract involved, and hence the 
agreement which was entered into would not be enforced by a court. 
The reason for this is that the parties' minds hâve not corne to an 
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agreement about the matter, which proves to be the subject of the con- 
tract, and in such cases either party would be relieved f rom perform- 
ance if the mistake were discovered in time. Where the court allovvs 
such a contract to be pushed to one side for such a mistake of fact, 
and where an imphed contract can be substantiated, quantum meruit 
may be made the basis of recovery, if the remedy be pursued in the 
prpper manner and un|ust enrichment can be sliown. 

In the présent instance the libelant bas claimed a reward for salvage 
services in uprighting, repairing, pumping out, raising, and towing 
the Miner to New York City. It bas alleged and shown that she was 
,in a wrecked condition, and bas based its claim for salvage upon évi- 
dence which might hâve been presented if the facts had allowed a 
quantum meruit claim. The claimant bas answered by setting up a 
contract yv'hich he allèges covered the same services. The libelant bas 
then, in a reply, endeavored to interpose a release from any liability 
upon the contract, or, rather, an affirmative défense that the contract 
was never binding, and bas reaffirmed his right to recovery for what 
.he did in the way of salvage. It may be incidentally noted that the 
claitnant interposed an indefinite counterclaim for certain damages and 
delay; but, no évidence of any such cause of action was .shown, and 
this ean be disregarded in the case. The issue as thus framed was an- 
swered "Ready," and upon the trial the claimant moved to dismiss on 
the ground that the libelant should bave brought an action in equity 
to rescind or reform his contract and to recover upon an accounting, or 
that he should hâve bronght his action in the state court for fraud and 
for damages, if he claimed the right to be released from the contract 
on that ground. 

The pleading adopted by the libelant is similar to that approved by 
the court in the case of The Silver Spray 's Boilers, 1. Brown's Adm. 
349, Fed. Cas. No. 12,857, which calls attention to the fact that admi- 
ralty will take jurisdiction where an accounting is incident to the prin- 
'cipalcause of action, citing The Emma B. (D. C.) 140 Fed. 771, and 
Benedict's Admiralty, § 263a. But, upon gênerai principles of plead- 
ing, the parties seem to be properly before the court, and the court 
would seem to hâve jurisdiction. The libelant does not ask for dam- 
ages, but for salvage. It bas put in évidence the amount which it 
expended, not as a basis for Computing the amount of recovery, but 
for showing the value of its so-called salvage service. The claimant 
has denied that the services can be taken out of the contract, citing 
The Elfrida, 172 U. S. 186, 19 Sup. Ct. 146, 43 L. Ed. 413, in which it 
,was held that salvage contracts in gênerai will be enforced, and not set 
aside, "unless corruptly entered into, or made under fraudulent rep- 
résentations, a clear mistake, or suppression of important facts, 
* * * or under other circumstances amounting to compulsion, or 
,when their enforcement would be contrary to equity and good con- 
science." 

An admiralty court has -équitable jurisdiction, in the sensé of apply- 
ing rules of equity. As a matter of légal pleading, such an affirma- 
tive défense as was interposed by the libelant to the affirmative allé- 
gation of the existence of a contract is like the issue raised upon a 
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counterclaim, and even under code pleadings is recognized (section 
514, Code Civ. Proc. N. Y.); and while an action to reform a contract 
or for an accounting based upon fraud may be équitable, nevertheless 
fraud itself is a valid défense, and the court can see no reason why 
the issue presented in the présent action could not be disposed of prop- 
erly. But in any event the court had jurisdiction of the parties, of 
tlie vessel, and of the claim set up by the hbelant. The point was ap- 
parent upon tlie pleadings, and, inasmuch as it does not seem to abso- 
lutely oust the court of jurisdiction to try the salvage claim, would 
seem to hâve been waived by bringing the case on for trial before any 
objection to the action of the court was made. We must therefore 
return to the issue shown in the testimony, and décide whether the 
libelant was relieved from the performance of the alleged contract 
which it admittedly entered into, and whether such a mistake of fact 
existed as would compel the court to consider the contract void ab 
initio. 

But first it must be noted that the hbelant bas urged that the con- 
tract is void, not only because of the charge of intentional fraud, but 
in that the claimant is said to hâve made représentations which he 
intended to be taken as true, which were in fact not true, and by which 
he must be held bound to an equal extent as if he had known them to 
be false at the time. An examination of the testimony, however, 
shows that anything of this nature was merely in the way of argument 
or inducement, and was merged in the written contract, and the testi- 
mony of the libelant's witnesses themselves, especially that of Capt. 
Tooker, négatives the idea that positive statements were made by Mr. 
t'endleton which could be construed as guaranties, or propositions of 
what he asserted were facts, rather than inferences from the condi- 
tions which were apparent. No statements false in fact, or conceal- 
ment of matters known to the claimant, bave been shown, which 
would bring the case within the doctrine of The Kingalock, 1 Spinks, 
263, or The Clandeboye, 70 Fed. 631, 17 C. C. A. 300. 

But as to the actual statements of fact upon which the contract was 
made, and as to the assumptions on the part of each party to the nego- 
tiations as to the work to be donc, a somewhat différent situation ex- 
ists. If the contract had been entered into, upon the request of the 
claimant or the otïer of the libelant, to perform certain spécifie acts, 
and it had been proven that other work was necessary and that a dif- 
férent condition of facts existed, the parties would seem to bave enter- 
ed into the alleged agreement under a mistake of facts upon which 
the agreement was based, and would bave been justified in notifying 
the claimant that a contract to do what was required had never been 
made, and would then bave been in a position to claim salvage, or to 
force a new agreement for the work yet undone, with compensation 
for what had been expended. But in the présent instance both parties 
were viewing the situation from what they knew and could ascer- 
tain by inspection. 

It is impossible to hold that either the diver or Mr. Pendleton made 
a défini te statement that the entire keel had been inspected, in view of 
the testimony of the varions witnesses as to just what the diver had 
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dône, and the condition of the keel from about amidships back aft to 
the beginning of the deadwood was a matter of opinion, as was also 
the work necessary to make the starboard side tight enough to raise 
the vèssel by pumping. This side proved to hâve the seams open and 
to hâve a number of planks thrust out or injured, and yet the work 
necessary upon this Side was certainly included in the proposition to 
raise, pump out, and deliver the vessel. Capt. Tooker began his nego- 
tiationS with the proposition to take the contract for $10,000, Mr. 
Pendieton offered $1,500, and the entire negotiation was based upon 
spéculation, rather than upon a definite estimate of performing cer- 
tain services. Any amount of persuasion and argument, based upon 
the fair appearance of the port sîde and the injuries which the diver 
had discOvered, were inducements as to which Capt. Tooker assumed 
the risk, and which were merged in the contract, which he made to 
cover everything necessary in raising, pumping, and dehvering the 
vessel. 

The libelant, therefore, must be restricted to the admitted liability 
of $3,750, and with interest, inasmuch as no tender was made, even 
though its recovery has been delayed by its own suit. Upon the en- 
tire case, however, and in view of the natural déductions of the libel- 
ant prior to the taking of testimony in court, no costs to either party 
will be awarded. 



OMAHA ELECTRIC LIGHT & POWER CO. v. CITY OF OMAHA et al. 
(Circuit Court, D. Nebraslia. July 17, 1909.) 

1. CONSTITOTTONAI, LAW (§ 205*) — GKANT OF RiGHT TO USE STREETS--"SpECIA1:, 

Privilège ôe Immunitt. 

A franchise or privilège granted by a clty to an electric company to 
use its streets, not belng exclusive, is not a "spécial privilège or iminunity," 
prohlbited by Neb. Coust. art. 3, § 15. 

[Ed. Note. — For otber cases, see Constitutional Lavf, Cent Dig. § 595; 
Dec. Dlg. § 205.* 

For other définitions,, see Words and Phrases, vol. 7, p. 6586.] 

2. Electrioitt (§ 4*)— Electmo Companies— Fbanchise to Use Stbeets— Du- 

EATION. 

A franchise granted by a city to an electric company to use its streets 
Is not necessarily Ilmited In duration to the corporate life of the company. 

[Ed. Note. — For other cases, see Electricity, Cent. Dig. § 1; Dec. Dig. 
« 4.*J 

3. ELECTEicirr (§ 4*) — Electeic Companies— Feanchise to Use Streets — 

Construction. 

A city ordinance, passed in 1884, grantlng to a company the right ta 
construct and maintain in the streets pôles and wires "Cor the purpose of 
: transacting a général electric light business," does not confer the right to 
use the streets for the transmission of carrent for power or heating pur- 
poses ; such uses being practically uudeveloped and little known at that 
time. 

[Ed. Note. — For other cases, see Electricity, Cent. Dig. § 1; Dec. Dig. 
i 4.*J 

•For other cases see same topio & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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4. C0XTRACT8 (§ ,170*) — CoNSTKucTioN— Inteepbetation by Paeties. 

The interprétation giveu co eontracts by tlie parties, as sliown by theii 
aets, can only be considered iû eonstruing the contract when it is am- 
biguous and susceptible of différent meanings. 

[Ed. Note. — For otlier cases, see Contracts, Cent. DIg. § 753 ; Dec. Dig. 
I 170.*] ; 

5. Eleotricity (§ 4*) — Géant op Right to Use Strebts—Constuuction— Es- 

TOPPEL. 

A clty, which granted the right to a company to use its streets for elec- 
tric light purposes, is not estopped to deuy that the grant conferred the 
right to use them for the transmission of carrent for other purposes be- 
cause, with linowledge that the company was so using them, it passed 
gênerai ordinances regulating such use, nor because, under an ordinance 
imposing a gross eamings tax on ail companies furnishing electrlcity for 
lightlng, heating, and power purposes, it accepted taxes from such com- 
pany based on its income from electricity furnished for power as well as 
lightlng purposes. 

[Ed. Note. — For other cases, see Electricity, Cent. Dig. § 1; Dec. Dig. 
§4.*] 

In Eqtiity. 

W. W. Morsman, for plaintiff. 

Harry E. Burnam, I. J. Dunn, and John A. Rine, for défendants. 

W. H. MUNGER, District Judge. In 1884 the city of Omaha was 
a city of the first class, governed by a législative charter which gave 
to the corporate authorities of the city fuU power, control, and authori- 
ty over the streets and alleys of the city. In December, 1884, the city 
council of said city passed an ordinance, which was duly approved by 
the acting mayor of the city, which ordinance gave to the New Omaha 
Thompson-Houston Electric Light Company, or assigns, the right to 
erect and maintain pôles and wires, with ail the appurtenances thereto, 
upon or over the streets, alleys, and public grounds of said city, "for 
the purpose of transacting a général electric light business," under such 
reasonable rules and régulations as might be provided by ordinance. 
The provisions of the ordinance were accepted by the New Omaha 
Thompson-Houston Electric Light Company, and an electric light 
plant established in the city of Omaha; the electrical current therefor 
being transmitted over wires strung upon pôles erected upon the vari- 
ons streets and alleys within the city. The application of electric power 
to stationary machinery was not much understood or developed in 
1884, and for several years thereafter. As appliances were invented 
for such purposes, they were used by said electric light company. 

Ordinances hâve subsequently been passed by the city, of a gên- 
erai nature, requiring that ail companies using or desiring to use elec- 
tricity for light, power, and heating purposes should be governed by 
certain régulations under the direction of the city electrician. A sub- 
séquent ordinance was passed, requiring ail companies furnishing elec- 
tricity for lighting, heating, and power purposes to pay a certain per- 
centage of gross receipts to the city. In 1903, shortly before the ter- 
mination of the corporate existence of said New Omaha Thompson- 
Houston Electric Light Company, it assigned ail its property and 
rights acquired by virtue of said ordinance of 1884 to complainant, 

*l)'or other cases see same topic & S nvmbeb in Dec. & Am. Diss. 1907 ta date, & Rep'r Indexea 
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and for the years 1902, 1903, 1904, 1905, and 1906 complainant paid 
to the city treasurer of the city of Omaha the percentage upon its 
gross receipts for electrical energy furnished by it for Hghting and 
power purposes, and complainant and its predecessor hâve invested a 
large sum of money in producing the electrical current for power and 
heat, in addition to what wôuld hâve been required for Hghting pur- 
poses only. 

The city has also by ordinahce required ail companies transmitting 
electricity for heat, light, and power purposes to place within a certain 
prescribed district within the city ail wires so used in conduits under 
the ground. In May, 1908, the city council, by resolution approved 
by the mayor, directed the city electrician to disconnect, or cause to 
be disconnected, on or before July 1, 1908, ail wires leading from the 
conduits or pôles of the Omaha Electric Light & Power Company, 
transmitting electricity to private persons or premises, to be used for 
heat or power, and to take such steps as vvould prevent said Omaha 
Electric Light & Power Company from furnishing or transmitting 
from the conduits or wires electricity to private persons or premises 
for heat or power purposes. The city electrician notiiîed complain- 
ant of his purpose to carry out the provisions of said resolution. 
Thereupon complainant instituted this action to enjoin the city and 
said Michaelson, as city electrician, from enforcing the provisions of 
said resolution, or otherwise interfering with complainant in its busi- 
ness of furnishing, under the provisions of the ordinance of 1884, 
electricity for light, heat, and power purposes. 

There are no controverted questions of fact, the case presenting 
siniply questions of law. I think the city had authority, in 1884, under 
the gênerai power given it over the streets and alleys within the city, 
to pass the ordinance in question, granting to the New Omaha Thoiflp- 
son-Houston Electric Light Company the privilège given by said ordi- 
nance. The privilège given by said ordinance, not being exclusive, was 
not a spécial privilège or immunity, within the meaning of section 15 
of article 3 of the Constitution of the state. City of Plattsmouth v. 
Kebraska Téléphone Co., 80 Neb. 460, 114 N. W. 588, 14 L. R. A. 
CN. S.) 654; Omaha Water Co. v. City of Omaha, 147 Fed. 1, 77 
C. C. A. 267, 12 L. R. A. (N. S.) 736. Nor was the grant to the New 
Omaha Thompson-Houston Electric Light Company, or assigns, lim- 
ited in duration to the corporate life of said' company. Détroit Citi- 
zens' Street Ry. Co. v. City of Détroit, 64 Fed. 638, 12 C. C. A. 365, 
'26 L.R. A. 667; Citv of Détroit v. Citizens' St. R. Co., 184 U. S. 308, 
22 Sup. Ct. 410, 46 L. Ed. 592. The ordinance of 1884 was limited in 
its terms to a "gênerai electric light busiiléss," and did not grant tO 
the company authority for the transmission of an electrical current for 
purposes other than Hghting. Chicago General Street Ry. Co. v. Elli- 
cott (C. C.) 88 Fed. 941; City of Toledo v. Western Union Tel. Co., 
107 Fed. 10, 46 C. C. A. 111, 52 L. R. A. 730. See, also, section 907, 
3 Abbott on Municipal Corporations. 

It is, however, urged on the part of complainant that the ordinance 
in question was a contract ; that the parties by their acts and conduct 
hâve construed the ordinance as giving such authority, and the con- 
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struction so given by the parties should be adoptée! by the court. The 
rule, however, I th'ink, is well settled that the interprétation given 
contracts by parties, as shown by their acts, can only be considered 
when the contract is ambiguous and susceptible of différent meanings. 
Russell V. Young, 94 Fed. 45, ,36 C. C. A. 71 ; Raiiroad Co. v. Trimble, 
10 Wall. 367-377, 19 L. Ed. 948 ; Delaware Securities Co. v. Métro- • 
politan Trust Co. (C. C.) 146 Fed. 600. The ordinance in question is 
not to my mind ambiguous, but plain and spécifie, limiting the grant to 
gênerai electric light purposes. In construing contracts and ordinan- 
ces of this nature, the gênerai rule is that they should be construed 
strictly in favor of the public, yet they should receive a just and ration- 
al interprétation and the court endeavor to ascertain from the language 
vised the true intent and meaning of the parties. To do this we should 
place ourselves back to the time of the passage of the ordinance in 
question, consider the then conditions, and ascertain what the city 
council at that time intended, and give the ordinance that construction, 
and not such a construction as "private interests may now désire, nor 
such as public intçrest, after the lapse of years, may désire." 

The évidence shows, as before stated, that at the time the city 
council acted in 1884 the application of electric power to stationary 
machinery was not much understood or developed, and was iiot for 
several years thereafter. I cannot think that, in granting in 1884 the 
right to transmit electricity through the streets and alleys of the city 
for gênerai electric lighting purposes, it was in the mind of the city 
council, or any of the parties, or that they for a moment contemplated 
or intended, that the ordinance in question granted the right to trans- 
mit an electric current for ail purposes and uses to which the inventive 
mind might in the future apply it, even though such new uses might be 
equally bénéficiai to the public. Had such been the intention, the word 
"light" would bave been omitted. The words "a gênerai electric light 
business," as used in the ordinance, show clearly an intention to lirnit 
the use to which the electric current was to be applied. 

No représentations or conduct upon the part of the city are shown 
which would constitute an estoppel. Whether the ordinance granted 
authority to transmit electricity for other than lighting purposes was 
as well known to complainant and its predecessors as to the city, and 
the essential éléments to constitute estoppel are not shown. Crary v. 
Dye, 208 U. S. 515, 28 Sup. Ct. 360, 52 L. Ed. 595. Nor do I think 
the payment by complainant, and the receipt by the city, of a per- 
centage upon complainant's gross income, derived from the sale of 
electricity for power as well as lighting purposes, constitutes a valid 
ratification of the assumed authority of complainant. The law is, I 
think, fundamental that a power required to be given by a city by ordi- 
nance can only be modified or enlarged by ordinance. The payments 
made by complainant were merely voluntary payments, made with full 
knowledge of ail facts and its légal rights, and upon no représentations 
or conduct by the city which estops it from denying that complainant's 
rights are greater than those expressly stated in the ordinance of 1884. 

The conclusion above reached renders it unnecessary to détermine 
whether or not the ordinance of 1884, containing no time limit, consti- 
172 F.— 32 



4âS ,; , 172 FEDERAL REPORTER. , ,^, 

tuted a perpétuai, irrévocable contract, or, as said in Boise City Arte- 
sian Hot &.Cold Water Co. v. Boise City, 133 Fed. 333, 59 C. C. A. 
236, was a. mère privilège, revocable at will. 
. The case will bç dismissed for want of equity. 



CROWLEY V. HUED. 

(District Court, D. Massachusetts. July 13, 1906.) 

No. 1,441. 

1. SHIPPING (§ 47*)^DeMUSIîAGE — CONSTBUCTION Oï CHAETEK— CHANGE OP 
l'OET OF DeLIVEHY. 

Where a charter of a vessel to carry a cargo of ties to Boston, to be 
dischîirged wltli customary dispatch, was chauged by consent of the par- 
ties to maive the port of discharge New Torîi, instead of Boston, the oth- 
er terins of tlie charter to remain unehanged, the efCect was to substitute 
the customary dispatch of the new port, if there was any différence be- 
tween tliat and the old. 

[Ed. Note: — For other cases, see Shipping, Dec. Dig. § 47.*] 

'1. Shipping (| 47*) — Demuerage— Customaky Dispatch in Discharging. 

The mies of a maritime association of a port relating to the time al- 
lowed for discharging esirgo are not conclusive as to what constitutes cus- 
toniary dispatch at such port, as applied to a charter the parties to which 
were not members of tlie association. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig, § 47.*] 

3. Shipping (§ 177*) — Demubeage — Customaby Dispatch in Dischaeging. 

Customary dispatch at the port of New Yorli for discharging a cargo 
of railroad ties held to require that the vessel be given a berth within 24 
hours after she reported, and be dlseharged thereafter at the rate of 
50.000 f eet, board measure, each worliing day. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. | 582 ; Dec. Dig. 
§ 177.* 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Kandall v. 
Sprague, 21 C. C. A. 337; Hagerman v. Norton, 46 G. C. A. 4.] 

4. ShipÎping (§ 177*) — Demubeage— Delay in Disohaege— Hefusal of Berth. 

A chartered schooner laden with ties heliS, within her right to décline a 
berth at New York, where she would hâve projected some distance beyond 
the end of the pier, and thus been In danger f rom currents and f rom other 
vessels, and where the cost of discharging, to be paid by the vessel, would 
hâve been increased because of her inability to lie alongslde for the whole 
length. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 581; Dec. Dig. 
§ 177.*J 

5. Shipping (§ 174*) — Demuerage — Parties Liable. 

Where the consignée of a cargo, named in the biU of lading, which 
ran to him or bis assigns, did not assign the same, and recelved tlie cargo, 
and paid the frelght, he cannot avold liability for demurrage on the 
ground that he acted only as broker In the transactions. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 571 ; Dec. Dig. 
\ 174.*] 

In Admiralty. 

Carver & Blodgett, for libelant. 
Russell & Russell, for respondent. 

*For otber caaea see same topic & § numbbb In Dec. & Am. Dtgs, 1907 to date, & Rep'r Indexe* 
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DODGE, District Judge. Libel for demurrage. A charter party 
was made July 25, 1902, on behalf of the schooner J. C. Strawbridge, 
for a voyage from Wilmington, N. C, to Boston with a cargo of 
cypress ties. The charter party was signed on her behalf by the libel- 
ant as her agent. There is no dispute that he was her agent, and duly 
authorized to act for her owners in the management of the vessel. 
The charterer was the Hall Tie & Lumber Company, whose name was 
signed "by J. A. Hurd & Co., per authority," and it was so signed by 
the respondent, Joseph A. Hurd, of Boston, who then did business 
under the name of Joseph A. (or J. A.) Hurd & Ce, and was duly 
authorized by the Hall Tie & Lumber Company to sign as above. 

The schooner went to Wilmington, there took on board a cargo of 
ties in accordance with the charter, and her master thereupon gave a 
bill of lading for it, dated August 23, 1902. This recited that the 
schooner was bound for Bay Ridge, New York, N. Y., instead of Bos- 
ton, as agreed in the charter party, and the undertaking on the part of 
the schooner, as expressed in the bill of lading, was to deliver the 
cargo "at the aforesaid port of New York" "unto Jos. A. Hurd & Co.,. 
or to their assigns," he or they paying f reight at 141^ cents per tie, as. 
per charter party, "with ail conditions and without préjudice to char- 
ter party dated in Boston July 25, 1902." It is admitted by the an- 
swer that the substitution of Bay Ridge for Boston as the port of de- 
livery of the cargo was made at the respondent's request. It was 
agreed to at Wilmington by the master upon the condition that the 
f reight which he was to receive and ail the other terms of the char- 
ter party should be preserved without change as they stood. 

The schooner brought the cargo to New York, and was ordered to 
deliver it at the wharves of the Long Island Railroad at Bay Ridge. 
She reported there, and was ready to deliver the cargo, on September 
1, 1902. Her discharge was not completed until September 25, 1902. 
The libelant claims that nine days' demurrage, at least, is due, at the 
charter rate of $75 per day. 

The provisions of the charter regarding discharge were that the 
"lay days for discharging" should be, commencing from the time the 
captain should report his vessel ready to discharge, "customary dis- 
patch for discharging," and also that the above rate of $75 per day 
should be paid for each and every day's détention by default of the 
charterer. 

The first question is: Did the schooner hâve customary dispatch 
in discharging? If there is any différence between customary dis- 
patch as underetood at Boston and customary dispatch as understood 
at New York, I hâve no doubt that it is the New York meaning of the 
term with which this case is concerned. By their agreement, made 
when New York was substituted as the discharging port, that the 
other terms and conditions of the charter party should be preserved, I 
cannot believe that the parties intended that the customs or under- 
standing at Boston were to govern a discharge to take place at New 
York. Their agreement to change the discharging port must be taken 
as involving an agreement to adopt the custom of the new, insiead of 
the custom of the original discharging port, if any différence existed 



500 172 FEDERAL KEPOETEB. 

between them. This seems to me the natural and obvious construction 
of their contract as it stood after the bill of lading had been given. 

What, then, was customary dispatch in discharging, at New York, 
in the case of such a cargo as this? The Hbelant offered the printed 
rules of the Maritime Association of the Port of New York, pubhshed 
in 1905, and contended that customary dispatch was as stated in rule 
9 of the "Rules Regulating the DeHvery and Receipt of Southern Fine 
Cargoes, etc., in force February 13, 1902," on pages 80 and 81 of said 
printed rules. Rule 9 is as follows : 

"Rule 9. — Regulating the Delivery of Railroad îles. 

"Consignées sliall hâve twenty-foiir hours (Sundays anil légal holidays ex- 
ceiDted) after the vessel arrives, aud the master or the vessel's agent reports, 
in which to furnish the vessel witli a berth wliere she can discharge. 

"At the expiration of said tweiity-four hours vessel's lay days shall com- 
mence, except that, in case consignées hâve given orders within the allotted 
time, and vessel fails to report at berth before noon, her lay days shall not 
begin until the niorning following. 

"Lay days allowed consignées for receiving cargo shall be as follows, viz.: 

"Twenty-four hours to furnish a berth as provided in above rule, and one 
running day (Sundays and légal holidays excepted) for ev'ery flfty thousand 
(50,000) feet, board measure, of the ties." 

The above rule was objected to by the respondent, but admitted 
in connection with other évidence tending to show that it stated a 
custom prevailing and recognized in New York. 

The parties do not appear to hâve been members of the association, 
so as to be bound as such by its rules. The mère fact that the associa- 
tion had adopted the above rule does not, of course, suffice to make it 
part of those customs of the port of New York in view of which con- 
tracts for delivery of cargoes there must be assumed to be made. But, 
on the évidence before me, I thitik it is sufficiently shown that there 
is a custom of New York, governing the discharge of cargoes of ties 
there, which is, to some extent at least, substantially in accordance 
with the provisions of the rule quoted above. 

Three shipbrokers, each of long expérience in carrying on their 
business in New York, and each accustomed to deal with cargoes of 
ties to be delivered there, testified as witnesses for the libelant that the 
customs of the port required consignées of such cargoes to find a 
berth for the vessel within 24 hours after arrivai, and clid not require 
the vessel to wait her turn after ail other vessels which might hâve 
arrived before her with cargoes for the same consignée. And the 
agent of the Long Island Railroad, in charge of its wharves at Bay 
Ridge, where this cargo was received, who was accustomed to receive 
cargoes of ties there, and who was in charge there when this cargo 
was received, called as a witness by the respondent, admitted on cross- 
examination that in this respect the rules represented the custom of 
New York as he understood it, and that he understood, also, that the 
rules were to govern the discharge of this cargo. The libelant's évi- 
dence on this point was not contradicted. 

In Bartlett v. Cargo of Lumber, 41 Fed. 890, decided in the District 
Court for the Eastern District of New York in 1890, it was held that 
the custom of that port in regard to discharging cargoes of lumber re- 
quired the vessel to wait her turn. A similar décision, involving the 



CROWLEY V. HUKD. uOl 

usage at Boston with regard to lumber cargoes, was made in this 
court in the same year. Bellatty v. Curtis, 41 Fed. 479. But in nei- 
ther of thèse cases was there any charter party, and the bill of lad- 
ing, in both of them, contained no provision whatever on the subject 
of demurrage. An agreement that the vessel should hâve "customary 
dispatch," inserted, as was the case hère, in the charter party as the 
agreement of the parties in regard to lay days for discharging, must, 
I think, be considered as presumably intended to secure for the vessel 
something more than the mère right to be discharged in turn, which 
she could claim in any event, without any express agreement. Nor 
can it be regarded as at ail impossible that, with regard to cargoes of 
ties, a custom may hâve become established since 1890 différent from 
that which then prevailed with regard to cargoes of lumber in gênerai. 
I think the agreement of the parties must be construed as requiring 
the consignée or his représentative to provide a discharging berth with- 
in .24 hours from the time of report, or on or before September 3d ; 
September Ist being a holiday. 

As to that part of rule 9 which requires the discharge to proceed 
at the rate of 50,000 feet, board measure, per running day, Sundays 
and légal holidays excepted, after the vessel is in her berth, I am less 
well satisfied that it can be said to set forth what is a settled custom 
of the port, because, while the libelant's witnesses referred to testified 
that such was the fact, and no New York witness was called to contra- 
dict them, I think that upon this point there is more reason to appre- 
hend that their testimony may be based only on the fact that char- 
ters for such cargoes to be delivered at New York very often adopt 
the rules by express référence. Nor does it so clearly appear that the 
railroad considered itself bound by this part of the rule as by that part 
which requires a berth to be provided within 24 hours. I hâve no 
doubt, however, that, once in her berth, the custom of the port requires 
that a vessel entitled to dispatch must be discharged with reasonable 
dispatch, and on the évidence, in the absence of any unusual circum- 
stances excusing the consignée, this would require the discharge to 
proceed, éo far as he was concerned, at a rate not less speedy than that 
prescribed by the rule. This vessel was in fact discharged very nearly 
at that rate. The discharge began on September 13th and was com- 
pleted at 3 :30 p. m. on September 25th. September 14th arid 21st 
were Sundays, so that a little less than 12 days were actually occu- 
pied. As there were 14,885 ties, each of 36 feet, board measure, a 
discharge at the rate prescribed by the rule would hâve taken 10.71 
days, and it appears that the actual discharge was delayed part of one 
aftemoon while the vessel's stevedore shifted his gear from one hatch 
to another, and on other occasions by rain, during which both parties 
appear to bave been satisfied to suspend opérations. In determining 
the meaning of the charter party as to the time which it allowed the 
consignée to occupy in discharging the vessel without becoming liable 
for demurrage, I think I am justified by the évidence in finding that 
reasonable dispatch would be at the rate of 50,000 feet per day, and 
that the lay days, therefore, expired 24 hours after report and 10.71 
days thereafter. This makes the lay days expire, not counting Sunday, 
September 14th, on September 15th, and makes the demurrage days 
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begin with Septembçr 16th, and leaves 9 days at least for which the 
schooner is entitled to compensation. 

It is contended by the respondent that a discharging berth was of- 
fered the schooner on September 4th, which she refused to take, and 
that her refusai prevents her from recovering for any delay thereby 
occasioned. There is no dispute that the berth offered on the 4th 
was a berth astern of the Herbert Fuller, a vessel which was being 
discharged at the wharf when this schooner reported. There was 
some space alongside the wharf ahead of the Fuller, between her bow 
and the shore. Into this the schooner made some attempt to get, but 
found that she could not safely do so unless the Fuller were moved 
astern, and this was not donc on account of objection by the Fuller. 
There was space alongside the wharf astern of the Fuller, but not 
enough for the schooner to lie there clear of the Fuller with lier whole 
length alongside the wharf. She could hâve lain there, clear of the 
Fuller, with some part of her length projecting beyond the wharf, 
and this was the berth offered her on September 4th as above. If 
she had occupied it, her forward hatch would hâve been f ^ only hatch 
in such position as to permit discharging from it, and to discharge the 
deck load the ties would hâve had to be carried forward on the vessel, 
instead of being put directly over her side upon the wharf. This would 
hâve increased the stevedore's charges, which were to be paid by the 
vessel. I find, also, on the évidence, that if she had occupied the berth 
referred to she would hâve projected astern beyond the end of the 
wharf sufficiently to raise a reasonable question as to her safety, by 
reason of currents which ran past the end of the wharf, and from the 
passage of other vessels. On thèse grounds the berth was declined. 
I find that they were sufficient grounds to justify the declination, and 
that the berth was not, under the circumstances shown, a reasonably 
safe and convenient one for the schooner to occupy while discharging. 

The respondent refused to pay a bill for 8I/2 days demurrage sent 
him November 5, 1903, on the ground that, if there was any delay, 
it was on account of the railroad company, and not on his account, as 
he had turned the vessel over to them. This he stated in a letter to 
the libelant dated November 6, 1903 (Exhibit 9). And the answer 
sets up that the respondent had no interest in the cargo, having acted 
only as a broker in obtaining the charter party and bill of lading. 

Whatever the respondent's interest in the cargo, he and no one else 
is the consignée named in the bill of lading. By the bill of lading the 
cargo was to be delivered to him or his assigns, and it is not claimed 
that he ever assigned it. The delivery is therefore to be considered 
as made to him, and the railroad company, in receiving it, must be 
regarded as his agent. There is nothing in the case which is suffi- 
cient, in my opinion, to show any notice to the vessel that any consignée 
other than the respondent himself was accepting delivery of the car- 
go, or intending to accept it. In an interview, on or about September 
3d, between the respondent and the master of the schooner, the re- 
spondent, in reply to the master's complaint that no berth was thcn 
available, told the master that he would send a représentative to New 
York to see about the matter, and did not in any way intimate that the 
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delivery was to be to any one other than himself. To letters written 
him by the master on September llth and 14th (Exhibits 3, 4), com- 
plaining of the delay and warning him that a demurrage daim would 
arise, he repHed by a letter, dated September 16th (Exhibit 5), that 
he had taken the matter up with the Long Island Railroad and asked 
them to give the vessel ail possible dispatch, again with no intimation 
that the cargo was to be delivered to or received by any one but him- 
self. Finally, upon the discharge of the vessel, the respondent paid the 
freight, with no attempt to claim that any onC but he was bound to 
pay it. I should be strongly inclined to hold, on the évidence, that 
he was the légal owner of the cargo during ail this time. But, whether 
he was owner or not, since he accepted the delivery as consignée under 
this bill of lading, he is bound by the bill of lading and its référence 
to the charter party, not only to pay the freight, but any demurrage 
which may hâve accrued in the vessel's favor. The Elida (D. C.) 31 
Fed. 420; Sutton v. Housatonic R. R. Co. (D. C.) 45 Fed. 507; Gage 
V. Morse, 13 Allen (Mass.) 410, 90 Am. Dec. 155. 

The remaining défense set up in the answer is that the libelant 
was notified during the discharge that the respondent would not be 
responsible for any demurrage that might be claimed, should the cargo 
be discharged free of the vessel's lien therefor; but that the cargo was 
nevertheless discharged without the assertion of any lien. Such a 
notice, if seasonably given, might be construed as a refusai by the con- 
signée to receive the cargo at ail, unless ail claim upon him save for 
freight should be waived; but upon the évidence I am entirely satis- 
fied that no such notice was ever given. On the contrary, the évidence 
leaves no doubt in my mind that before or. during the discharge both 
the master and the libelant himself were told by the respondent, in 
substance, in answer to inquiries by them whether the cargo was to 
be proceeded against for the demurrage claim, not to hold or delay the 
cargo, that he did not want any trouble of that kind, and that he would 
be responsible. 

There is to be a decree in favor of the libelant for nine days' de- 
murrage at $75 per day, or for $675, with costs. 
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UNITED STATES GYPSUM CO. v. IIOXIE et al. 

(Circuit Court, N. D. lowa, E. D. August 14, 1909.) 

No. 2Cô. 

1. Equity {§ 197*) — Cross- Bill— RiGHT to File— rERsoNS Noï PABTiEg. 

It is a rule of equity iJleading prevailiiig in tlie fédéral courts ttiat one 
wlio is not a party to a suit eanuot file or join in a cross-bill or other 
pleadiug to tlie merits until he bas beeu inade a party by some recoguized 
method of equity procédure. 

[ISd. Note.— For otlier cases, see Equity, C«nt. Dig. § 458; Dec. Dig. 
§ 197.*] 

2. CoBPOBATiONS (§' 630*) — Dissolution by Act op Stockholdeb undek Iowa 

STATUTE— RiGHT TO SUE AFTEE DISSOLUTION- SDIT TO SeT AslDB JUDQ- 

MENT — Parties. 

Uuder Code Iowa, §§ 1617, 1629, whicli provide tliat, on the dissolution 
of a corporation by tbe voluntary aet of the stockholders, notice shall be 
giveu as is required on its orgaiiization, and that it may nevertlieless 
continue to act for the purpose of winding up its afCairs, an allégation iu 
a pleading that prlor to the tlme a corporation commenced an action and 
recovered a ii'udginent It had been dissolved by the cousent of its stock- 
holders, without more, does not state any ground for setting aside such 
judgment for vvant of its capacity to sue, nor relieve the pleader from 
the iiecesslty of making It a party to the suit; there belng no allégation 
that it has transferred the judgment. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2482 ; Dec. 
Dig. § 630.*] 

In Equity. On demurrer to cross-bill. 

C. C. Cole, for cross-complainants. 

Dawley & Wheeler and Edwards & Longley, for défendants. 

REED, District judge. The original bill is by the United States 
Gypsum Company, a New Jersey corporation, to establish an équitable 
right and title to a judgment recovered by the Carbon Plaster Com- 
pany, an alleged corporation of Iowa, in the district court of that state 
in and for Blackhawk county, July 13, 1907, for some $18,500 and in- 
terest, against N. J. Berkley and Henry Meyers, défendants in that 
bill, and John Thee, who is not made a party thereto. The défend- 
ants N. J. Berkley and Henry Meyers and said John Thee, without 
leave of court, hâve filed a cross-bill against the original complainant, 
the United States Gypsum Company and A. J. Edwards, Alfred Eong- 
ley, and Jesse Gouge, défendants in the original bill, in which it is 
alleged in substance that the judgment against the cross-complainants 
in the state court, which it is alleged in the original bill equitably be- 
longs to the complainant therein, was fraudulently obtained by the de- 
fendants A. J. Edwards, Alfred Longley, and Jesse Gouge, in the 
name of the Carbon Plaster Company, upon a cause of action alleged 
to exist in favor of that corporation, when in fact there was no such 
corporation then in existence, it having been dissolved, as alleged, in 
February, 1902, prior to the commencement of that suit, by the unani- 

•For other cases see same topio & § ndmbkb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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mous consent of ail of its stockholders ; and afBrmative relief îs pray- 
ed that said judgment be canceled and set aside, and that the amount 
thereof paid by them to the sheriff of Blackhawk county be returned 
to the cross-complainants. The défendants A. J. Edwards, Alfred 
Longley, and Jesse Gouge demur to the cross-bill, upon the grpund 
that the Carbon Plaster Company is an indispensable party to the com- 
plète détermination of the matters alleged in that bill and is not made 
a party thereto. 

A serious, if not fatal, defect in the cross-bill, is that one of the 
complainants therein is not a défendant or party in any way to the 
original bill. The rule is elementary that a cross-bill can only be 
filed by a défendant or défendants in the original bill against the 
complainant therein, or other défendants, or against both, touching 
matters alleged in the original bill. Story's Eq. PI. (8th Ed.) § 389 
et seq. ; Bâtes' Fed. Eq. § 374 et seq. ; Street's Fed. Eq. §§ 1046-1049.- 
Ordinarily new parties cannot be brought into a suit as défendants in 
the fédéral court by a cross-bill. If the interest of a défendant re- 
quires their présence, he takes the objection of nonjoinder, and the 
complainant is forced to amend, or the bill is dismissed. Shields v. 
Barrows, 17 How. 130-144, 15 L. Ed. 158 ; Bank v. Carrollton Railroad, 
11 Wall. 624-632, 20 L. Ed. 82; Smith v. Woolfolk, 115 U. S. 143-148, 
5 Sup. Ct. 1177, 29 L. Ed. 357. This rule is generally foUowed in the 
fédéral courts, though it may not be in the state courts, especially in 
those States where a statute authorizes third parties to be made défend- 
ants to a cross-bill, as is the case in lowa. Code lowa 1897, § 3574. 

This question, however, need not now be determined; for it does 
not arise in this case, and it is plain that one not a party to a suit in 
equity in the fédéral court is not permitted to file a cross-bill, or other 
pleading to the merits, therein, until he becomes a party to the suit 
in some recognized mode of equity procédure. The complainant in 
the original bill bas not seen fit, for some reason, to make the cross- 
complainant John Thee a party défendant to that bill. It is true that 
in the body of the bill John Thee is referred to as one of the défend- 
ants therein; but he is not in fact named as a défendant, either in 
the caption of the bill or in the subpœna, and no relief is prayed 
against him, and no service bas been made upon him. He is not, 
therefore, a party to the original bill and cannot rightly file, or be a 
party complainant to, a cross-bill therein. 

If this difficulty should be overlooked, or if it could be avoided, the 
question would remain: Is the Carbon Plaster Company, alleged in 
the original bill to be a corporation of lowa, and as such to hâve re- 
covered in the state court the judgment in question against the cross- 
complainants, an indispensable party to this cross-bill? If the judg- 
ment is absolutely void because the Carbon Plaster Company had ceas- 
ed to exist before its rendition, that fact would be available as a dé- 
fense to the original bill upon answer of the judgment défendants, or 
such of them as are défendants to that bill. But are the cross-com- 
plainants entitled to the affirmative relief, prayed by them, that the 
judgment be canceled and set aside, and the amount thereof, paid 
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by theni under dûress, as they allège, to the. sheriff of Blackhawk 
county, returned tô them, in the absence bôth of the Carbon Plaster 
Company, or its stockholders, atld the sheriff to whom they paid the 
jiadgment? If the judgment had in fact been assigned to the United 
States Gypsum Company by the Carbon Plaster Company, it may be 
that neither the latter named company nor its stockholders would be 
an indispensable party or parties to the suit, inasmuch as the company 
would then hâve parted with ail of its interest in the judgment; but 
it would be a proper party, if still in existence. It is not, however, 
alleged, either in the original bill or in the cross-bill, that the judg- 
ment had been assigned to the original complainant. That complain- 
ant only allèges that it was the owner, either by assignment from the 
Carbon Plaster Company of the cause of action upon which the judg- 
ment was recovered or by its purchase of ail of the stock of that cor- 
poration, and that it was therefore the équitable owner of the judg- 
ment so recovered, and entitled to the amount that bas been paid, or 
that may be collected, thereon. The Carbon Plaster Company, there- 
fore, under the allégations of the original bill, is an indispensable party 
to that bill, and it is made défendant thereto. 

The cross-bill allèges, in substance, that the Carbon Plaster Com- 
pany had assigned and transferred to the United States Gypsum Com- 
pany ail of its property and assets of every description (save some 
specified exceptions not necessary to notice) ; that its stockholders had 
transferred their stock to the United States Gypsum Company, and 
received therefor the stock of that company; and that the Carbon 
Plaster Company thereby became merged in the United States Gyp- 
sum Company, and was by the unanimous consent of ail of its stock- 
holders dissolved prior to the commencement in its name of the suit 
in the state court which resulted in the judgment in question against 
the cross-complainants. If it is true that the Carbon Plaster Company 
was dissolved, and had ceased to exist, prior to the commencement of 
the suit in the state court, the question naturally arises why that dé- 
fense was not urged by the cross-complainants in that suit. Plainly, 
the Carbon Plaster Company is, or its stockholders are, vitally inter- 
ested in the relief prayed in the cross-bill, and the corporation, if in 
existence, is, and, if not, its stockholders are, indispensable to the full 
and complète détermination of the questions alleged both in the origi- 
nal and in the cross-bill. 

But it is said in behalf of the cross-complainants that by the demur- 
rer to the cross-bill it is admitted that the Carbon Plaster Company bas 
been dissolved, and that it cannot, therefore, be rightly made a party 
thereto, any more than it could rightly sue or hâve been sued in the 
state court. If the corporation was in fact dissolved by unanimous 
consent, as authorized by the statute of lowa, then its stockholders 
would, upon such dissolution, become owners in common of the assets 
of the corporation, including the alleged cause of action upon which 
the judgment was recovered in the state court against the cross-com- 
plainants (Pewabic Mining Co. v. Mason, 145 U. S. 349-356, 12 Sup. 
Ct. 887, 36 L. Ed. 732; Thompson v. Lambert, 44 lowa, 239-343), 
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and they would be directly interested in the détermination of the con- 
troversy presented by the cross-bill. 

But is the corporation dissolved upon the facts alleged in the cross- 
bill? The Code of lowa, under which the Carbon Plaster Company 
is alleged to hâve been incorporated, provides: 

"Sec. 1617. A corporation may be dissolved prior to the period fixed in ttie 
articles of inc-ori)oration, by imanimous consent, or in accordance witli the pro- 
visions of its articles, and notice thereof œust be given In the same mauner 
and for the same tlme as is reciuired for its orgunizatlon." 

"Sec. 1629. Corporations whose charters expire by limitation or the volun- 
tary act of the stockholders may nevertheless continue to act for the purpose 
of Ti'inding up their affairs." 

"Sec. 1640. Courts of equity shall hâve fuU power, on good cause shown, to 
dissolve or close up the business of any corporation, and to appoint a receiver 
therefor, who shall be a résident of the state of lowa. An action therefor may 
te instituted by the Attomey General In the name of the state, reserving, how- 
ever, to the stockholders and creditors ail rights now possessed by them." 

It is not alleged that the corporation was dissolved by a decree of 
court, as authorized by section 1640, above, in which event it would 
cease to exist for any purpose, and its property pass to the custody of 
a receiver, who would protect, under the direction of the court, the 
interests of both its creditors and stockholders (National Bank v. Col- 
by, 31 Wall. 609, 614, 22 L. Ed. 687; Pendleton v. Russell, 144 U. S. 
640-645. 13 Sup. Ct. 743, 36 L. Ed. 574; State v. Fidelity Loan & 
Trust Co., 113 lowa, 439, 85 N. W. 638) ; but the allégation is that 
it was dissolved by the unanimous consent or vote of ail of its stock- 
holders prior to the commencement of the suit in the state court. The 
demurrer admits only the facts that are well pleaded, and it may well 
be doubted if the averment "that the corporation bas been dissolved 
by unanimous consent of its stockholders," without the further aver- 
ment that notice of such proposed dissolution was given as required 
by section 1617 of the lowa Code, is an averment of the necessary 
facts under that section to dissolve the corporation. Neither would 
the alleged sale of the entire business and most of the property of the 
corporation necessarily work its dissolution. That might prevent its 
continuing to do business, but it would not dissolve the corporation. 
Price V. Holcomb, 89 lowa, 133-137, 56 N. W. 407. 

But, if it should be conceded that the corporation was legally dis- 
solved by unanimous consent, as authorized by section 1617 of the 
lowa Code, then under section 1639 it would continue to exist for the 
purpose of winding up its affairs; and to this end it might rightly 
maintain actions at law or suits in equity to préserve its property, 
reduce it to possession, or couvert it into money for such purpose, and 
until its affairs were so settled its property would continue to be the 
property of the corporation, and it might sue and be sued as such with 
référence thereto. Muscatine Turn Verein v. Funk, 18 lowa, 469 ; 
State v. Fogerty, 105 lowa, 33-36, 74 N. W. 754; Dillon v. Lee, 110 
lowa, 156-163, 81 N. W. 345. In State v. Fogerty, above, it is said: 

"But our statute provides: 'Corporations whose charters expire by limitation 
or the voluntary act of the stockholders may nevertheless continue to act for 
the purpose of winding up their affairs,' Code, § 1629. Under thls section the 
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Skinner Manufacturing Company [£lie corporation whose property vvas there 
involved] eontinued to live for the purpose of discharging Its obligations and 
disposing of Its property. * * * xiie property eontinued tliat ot the cor- 
poration until It was disposed of In winding up its afCairs, and the corpora- 
tion remained in existence for that purpose." 

The conclusion therefore, is that the demurrer to the cross-bill 
should be sustained; and it is so ordered. The cross-complainants N. 
J. Berkley and Henry Meyers may answer the original bill, or stand 
upon their cross-bill, by the September rules, as they may then elect. 
It is ordered accordingly. 



BENJAMIN MOORE & CO. v. AUWELIj. 

(Circuit Court, E. D. New Yorlc. Jnly 30, liJO!).) 

1. Teade-Maeks and Tbade-Namks (§§ 59, 70*) — Infhingejient— TInfair 
Compétition. 

The use by a défendant of the nanie "Murafresco" for a wall finish was 
not an infringement of complainant's trade-nanie "Muresco" for a similar 
product, nor did It constltute unfair compétition, wliere It appeared that 
a nuniber of very similar nanies wero used in the trade for wall cover- 
ings, and that there was uo Imitation of complainant's packages or labels, 
or attempt to deceive purchasers. 

[Ed. Note. — For ottier cases, see Trade-Marks and Trade-Names, Dec. 
Dig. §§ 59, 70.* 

Unfair compétition, see notes to Scheuer v. Muller, 20 G. C. A. 16.5; 
Lare v. Harper & Bros., 30 O. O. A. 376.] 

In Equity. On final hearing. 
See, also, 158 Fed. 462. 

Clifton V. Edwards (Jacob H. Shaffer, of counsel), for complain- 
ant. 

Edward C. Davidson (Phillips Abbott, of counsel), for défendant. 

CHATFIELD, District Judge. The complainant corporation is a 
house of established réputation in the business of manufacturing and 
selling paints, painters' supplies, wall finishes, kalsomines, etc. The 
firm was in business in New York City prior to the year 189S, and in 
August of that year made the fir,çt sales shown in the record of a cer- 
tain dry powder, composed of whiting, glue, and Irish moss, to be 
mixed with hot water and applied as a finish for interior walls and 
ceilings. The corporation bas used the word "Muresco" from the 
year 1892 as the particular name of this wall finish. The introduction 
of the product was so successful that it scems to bave attained the 
greatest sale of any one article of the kind in the United States. In 
the year 1895 or 189G one of the selling agents of Benjamin Moore & 
Co. suggested the use of an anchor as a background or device with 
which to make a design of the word "Muresco," and this suggestion 
was followed out. On the 30th of August, 1898, Benjamin Moore & 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Co. registered a trade-mark, on a application filed July 18, 1898, of 
the following design: 



MURESGO 




■ — in connection with certain language descriptive of the wall finish or 
kalsomine, and on June 25, 1907, they registered a trade-mark of sim- 
ilar design, but without Hmiting it to the wall finish, for use upon 
"dry and mixed paints and pigment colors," and in the statement ac- 
companying the déclaration it is said that the trade-mark had been 
continuously used since December 18, 1892. Upon the 2d of June, 
1908, on an application filed February 10, 1908, and after this action 
had been started, the said Benjamin Moore & Co. registered a trade- 
mark of the word "Muresco," declaring that it had been continually 
used since December 18, 1892, and was appropriated to a dry povvder 
used for a nonwashable wall finish. 

It appears from the testimony that the word "Muresco," as used 
by Benjamin Moore & Co., was the trade-name of this wall covering, 
and that its use was so gênerai and well known as to furnish a nick- 
name or adjective defining or identifying the entire list of products 
of Benjamin Moore & Co. as those of the corporation which sold the 
powder Muresco. After the union of the anchor and the word as a 
means of advertising as well as identification, ail products of Benja- 
min Moore & Co. bore the design ; but in ail of such use it is appar- 
ent that the word "Muresco" was intended to convey and did con- 
vey the idea of connection between the manufacturers of the article 
bearing the device and the wall covering, Muresco, rather than to ap- 
ply the word "Muresco" itself to oil paints and colors as a descrip- 
tive word for that purpose. We therefore bave the situation of a 
trade design, and eventually a trade-mark, based upon the réputation 
and advertising qualities of a particular product. 

The défendant, Auwell, was for many years a salesman of Benja- 
min Moore & Co. His literature, when acting as such salesman, made 
note of the fact that he was agent for Benjamin Moore & Co.'s Mu- 
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resco, and he seems to hâve built up a considérable trade in the city 
of New York prior to 1907, at which time he left the complainant's 
employment because of certain personal différences. At that time hc 
owed the complainant corporation a considérable sum of money in 
the same way in which he had had a running account of good size for 
a long period. This account would hâve been, and apparently was, 
paid in the ordinary course of business, and there is nothing to indi- 
cate that the mère existence of the debt had any efïect upon the is- 
sues in this case. 

It also appears that the défendant knew of the business of the 
Muralo Company, a corporation located on Staten Island, which since 
about 1895 had Isuilt up a large trade in kalsomine and wall products, 
and which not only had upon the market and extensively sold the prod- 
uct called "Muralo," but also made for différent dealers similar and 
even identical varieties of wall coverings for like use, under a number 
of names, such as "Calcinio," "Muralo," "Muralkote," "Refresco," 
"Aquaresco," "Muralene," "Muraltint," "Muralo Fresco," "Decores- 
■co," "Tinteresco," etc. At the time of the taking of the testimony the 
total output of the Muralo Company seems to hâve been larger than 
that of any competitor, and compétition between the Muralo Company 
and Benjamin Moore & Co. has been keen. 

The défendant also knew of one John J. Moran, who, individually 
and for the corporations of John J. Moran, Incorporated, and the 
Pyramid Paint Company, had during the years 1903 to 1906 sold a 
product manufactured by the Muralo Company, and called "Mura- 
fresco," which word was formed from the name of the product "Mu- 
ralo Fresco" then in use. This product is made principally of whit- 
ing, glue, and Irish moss, in proportions not made known in the tes- 
timony, and must, in many ways, resemble the complainant's product 
Muresco as well as Muralo and other of the products of the Muralo 
Company. Conflicting testimony is given as to the amount of the 
sales and the success of certain efforts made by the complainant Com- 
pany to locate Mr. Moran, especially during the time when he was 
in business as the Pyramid Paint Company, at 116 Nassau street, 
New York. It would seeni that Mr. Moran had some business mat- 
ters which interfered with his success in the selling of Murafresco, 
and at the time that the défendant left the employment of Benjamin 
Moore & Co. Moran was in such a position that lie was ready to ne- 
gotiate with Auwell, and as a resuit of which negotiations the défend- 
ant made a contract with the Muralo Company by which they made for 
him, and hâve since that time f urnished, the product Murafresco, pre- 
viously sold by Moran, with which the défendant, Auwell, has suc- 
cessfully and to a considérable extent entered into compétition with 
the complainant's Muresco. 

The testimony shows that Auwell has gone to his old customers, 
and in a number of instances has succeeded in selling theni Mura- 
fresco, and that he has deliberately endeavored to supplant Muresco 
with his own product. The testimony also shows that there is a dif- 
férence of opinion as to whether Muresco or Murafresco is the better 
for the purpose designated, there being some apparent différence in 



BENJAMIN MOORE & CO. V. AUWELL. 511 

their properties, although the question has not been gone into, nor is 
it material to this issue. The complainant has endeavored to show 
that in some instances the défendant has billed Murafresco to pur- 
chasers who thought they were purchasing Muresco ; but it would 
seem that no intehtional déception on the part of the défendant has 
been proven. On the contrary, he has endeavored to obtain the sale 
of his own product in the place of Muresco, and the complainant must 
rest its entire case upon the similarity of the products, the purpose for 
which they are used, and the names under which they are sold. 

The question of trade-mark does not control. Similar words, as 
applied to walI covering, hâve been used before the earliest application 
for any trade-mark, and the design of the trade-mark is not in any way 
copied, unless by the mère likeness of the two words. The word 
"Muresco" may be admitted to be a material and substantial part of 
each trade-mark ; but the trade-mark cannot be held infringed if the 
éléments of unfair use of the trade-name be not présent. The word 
"Muralo," contained in the name of the Muralo Company, and ap- 
plied to the same sort of products, is made up of the stem of the Latin 
"murus," meaning a wall ; and the same three letters appear, not only 
in the words in question, but in many of the other products of the 
Muralo Company which hâve been above recited. The termination 
"sco," being merely a Latin attribute, conveys no further meaning 
than the termination "lo," while the terminations "fresco," "tint," 
etc., are of themselves words, and slightly more definite in their iden- 
tification of the products than the suffix "sco" itself. 

It will be seen, therefore, that aside from the use of the word and 
the similarity of sound the complainant does not make ont any case 
of unfair compétition, and. we must look further in order to détermine 
whether the défendant was knowingly attempting to deceive those 
purchasers, and to injure the complainant by such déception, solely 
through labeling his product in such a way as would be likely to cause 
mistake and confusion in the minds of those attempting to purchase 
such a product, in instances where either their own lack of care or of 
definite information on their part might allow the sale of the defend- 
ant's goods to customers who supposed that they were obtaining the 
product known to them as "Muresco." 

The testimony does not show that the word "Murafresco" has been 
se generally used since the year 1903 as by itself to imply acquiescence 
on the part of the complainant, nor lâches in attempting to prevent its 
use, except in the gênerai way that the varions products made or sold 
by the Muralo Company ail seem to hâve been openly sold, and to be 
the resuit of a direct désire to compete with Muresco, and in the way 
in which ail of thèse names are more or less derived from the same 
stems, and bear some resemblance to each other. Various witnesses 
hâve testified that the trade generally are careful to observe the dis- 
tinction of an exact name in getting the product which they wish, and 
the narrow field which seems to hâve been made use of in coining 
such names would indicate both the need of care, discrimination, and 
carefulness in purchasing, if the tradesman or consumer desires to 
make use of one material rather than another. The évidence certainly 
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shows that Murafresco is not such a poor substitute as of itself to im- 
port an attempt at déception, and Mr. Auwell had more riglit to take 
iip tiie sale of a product already upon the market than to coin the 
name Murafresco itself; for the entire transaction is capable of a 
différent explanation than would be the case if he had left the em- 
ployment of the complainant and immediately entered into compéti- 
tion by the use of a word resembling as near as he dared make it the 
complainant's trade-name for the same product. 

In the case of Yale & Towne Mfg. Co. v. Aider, 154 Fed. 37, 83 
C. C. A. 149, reversing Id. (C. C.) 149 Fed. 783, a somewhat similar 
situation existed, in that the défendants were putting upon the market 
locks of similar design, under the name ''Yap," which were allegejd 
to be an imitation of the well-known "Yale" lock, and intended to 
mislead and deceive persons desiring to purchase the Yale lock. Dé- 
cision at circuit was rendered for the défendants, but was reversed on 
the ground that the word "Yap" and the resemblance in appearance 
of the locks could hâve had no basis and no purpose coukl bave dic- 
tated their clioice except the intent to make use of the resemblance to 
the Yale lock, and to profit by the benefits to be derived from the dé- 
ception of unconscious or unwitting purchasers. 

If the défendant, Auwell, had coined the word "Murafresco" for 
the sole purpose of putting upon the market a similar product with a 
name which would be confused with "Muresco," the cases would be 
much alike ; but where a number of such names are already existent 
in the trade, and where ail of them are applicable in their etymology 
to the narrow kind of use to which the substance so called can be ap- 
plied, and inasmuch as no question can be made in this suit of the 
right of the défendant to properly and legitimately push bis wares in 
compétition with complainant's products, it would seem that the mère 
slight resemblance of the words is not of itself conclusive upon the 
question. 

It further appears from the testimony that a certain product called 
"Duresco," and also known as "Onresco," but made in England, bas 
been sold to a considérable extent in this country, and has been adver- 
tised since the Centennial in Philadelphia in 187(). The product Du- 
resco is a paste, or semiliquid material, rather than a powder, and is ad- 
vertised to be "washable," apparently conveying the meaning that it is 
capable of more or less cleaning or washing without destruction, while 
the products Muresco and Murafresco are said to be "washable" in 
the sensé of being capable of removal by washing. But since 1895 
Duresco bas been sold for mixture with water as an interior kalso- 
mine or wall covering, and soon after that date the words "Duresco" 
and "Muresco" were registered in the United States Patent Office by 
another agent of the English corporation, who declared that the words 
had been used since 1895, ignoring at least the sales by the former 
agent previous to that time. It is satisfactorily established, however, 
that the word "Duresco" was more or less known to the trade through- 
out this entire period, and the witnesses in this case ail agrée that 
"Duresco" is even doser in sound and appearance to the word "Mures- 
co" than is the word "Murafresco" now in question. The accent up- 
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on the word "Murafresco" changes the sound more than the inser- 
'tion of the letters "air" change the appearance of the written word; 
but the entire testimony only serves to emphasize the fact that ail of 
thèse wall products of the same nature hâve been called by more or 
less similar terms. The vi^ord "Muresco" has not been the sole occu- 
pant of the field, and the case is thus far distinct from the Yale Lock 
Company Case just cited. 

The important élément of intention to deceive cannot be necessari- 
ly inferred in the présent instance, as it has been in the many cases 
where injunctions hâve been granted, such as American Grocery Co. 
V. Sloan (C. C.) 68 Fed. 539, in which "Momaja" is held to hâve in- 
fringed "Mojava," and Welsbach Light Co. v. Adam (C. C.) 107 
Fed. 463, in which the word "U-C-A" was held to infringe the word 
"Yusea," and Saxlehner v. Eisner & Mendelson Co., 179 U. S. 19, 
21 Sup. Ct. 7, 45 L. Ed. 60, in which the word "Hunyadi" was held to 
hâve become common property, but the défendants were shown to hâve 
imitated the packages and labels of the complainant, with the addi- 
tion of indistinct or immaterial changes, and an injunction was grant- 
ed against such acts. 

In the présent case the labels, barrel heads, etc., of the défendant 
are printed in red, whereas those of the complainant hâve always been 
printed in blue. The witness Moran, who first used the word "Mura- 
fresco," also used blue ink, and his labels might with more force bave 
been objected to from their similarity of appearance. But the change 
of color is of itself a substantial change in the appearance of the label, 
and the various différences shown seem to be sufficient to relieve the 
défendant of the charge of intended déception, while the narrow field 
of nomenclature and the accepted usages of the trade seem to justify 
his employment of the word "Murafresco," even in compétition with 
the product called "Muresco." The mère addition or omission of the 
anchor shown in the complainant's trade-mark is conclusive neither 
way, and, as has been said, the case is rather one of the right of the 
complainant to prevent imitation of the name of its product, rather 
than a strict détermination upon the trade-mark finally registered by 
him. The taking out of a second trade-mark registration of the word 
itself has not altered the issue created by the pleadings, which were 
framed before the application for this second registration was fîled. 

The défendant may hâve a decree dismissing the bill of cômplaint. 
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(Circiilt Court, N. I>. lowa, W. D. August 9, 1000.) 

No. 4C6. 

1. Courts (§ 2(58*) — Jceisdiction of Fedebal Coukts— Suits Between Alien 
AND Citizen. 

The provision of the fédéral jucllclary act (Act Marcb. 3. 1875, c. 737, 
18 Stat. 470), as amended by Act March 3, 1887, c. 373, 24 Stat. 552, and 
Act Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), which 

•For other cases see same toplc & § numbbh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
172 F.— 33 
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:rfeqBfte that sults of whleh tjie Circuit Courts are glven original Jurls- 
diction by that act sliall be brought^ only in tlie district of wliich the de- 
fendant is an iniiabltant, or if the suit iS between citizens of différent 
■States and jurisdiction is founded only on that f act in the district of the 
résidence of either plalntiff or défendant, hâve no application to suits be- 
tween an alien and a citizen of the United States. 
[Ed. Note.— For other cases, see Courts, Dec. Dig, § 268.* 
Diverse citlKcnship as a ground for fédéral jurisdiction, see notes to 
Shlpp V. Williams, 10 C. C. A. 249; Masou v. Dullagham, 27 C. C. A. 298.] 

2. Removal or Causes (§ 41*)«— Kight or Bemoval— Suit bt Alien Aqainst 
Citizen. 

An action brought by â nonresidelit allen in a state court against a 
citizen of another state is removable by the défendant where the requi- 
Blte amount is Involved. 

lEd. Note. — For other cases, see Removal of Causes, Cent. Dig. § SZVs ; 
Dec. Dig. § 41.*] 

On Pétition forRehearing on Motion to Remand to State Court. 
For pripr décision, see 164 Fed. 765. 

Charles A. Dickson, for plaintiff. 

Wright, Call & Sargent and James C. Davis, for défendant,' 

REED, District Judge. A motion by plaintiff to remand this cause 
to the state court for want of jurisdiction of this court was denied 
Novemher 6, 1908, for reasons stated in an opinion filed that day. 164 
Fed. 765. Upon publication of the opinion of Judge Pollock in Ma- 
hopoulus V. Chicago, Rock Island & Pacific Ry. Co. (C. C.) 167 Fed. 
165, in which a contrary yiew to that held by this court is taken of 
facts identical with those in this case, the plaintiff filed a pétition for 
rehearing, relying wholly upon the opinion in the Mahopoulus Case 
in support of his pétition. The great respect entertained for the opin- 
ions of that able and experienced judge has led to a re-examination 
of the grounds of the décision in this case. The facts, as stated in the 
former opinion, are that the plaintiff atthe time the action was com- 
menced, and when it was removed from the state court, was an alien 
residing in England and the défendant a corporation of Illinois, own- 
ing and operating a line of railroad in that state and into and through 
the county of Woodbury in this state. The suit was commenced in 
the district court of lowa in and for said Woodbury county to recov- 
er damages of the défendant in excess of $2,000, exclusive of interest 
and costs for injuries to plaintiff 's land in that county alleged to hâve 
been caused by the négligent and wrongful act of défendant in con- 
structing its railroad embankment upon such land. Notice of the suit 
was served upon the defendant's agent in Woodbury county as au- 
thorized by the state statute, and in due time it filed a sufficient péti- 
tion and bond in the state court for the removal of the cause to this 
court upon the ground that when the suit was commenced the plain- 
tiff was a nonresident alien, and the défendant an Illinois corpora- 
tion. The plaintiff promptly objected to the removal upon the ground 
that the controversy was one of which the Circuit Courts of the 
United States did not hâve jurisdiction and the objection was sustain- 
ed by the state court. The défendant then lodged a copy of the rec- 

*For other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexe* 
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ord in this coutt and moved that it take jurisdiction of tlie cause, and 
the plaintiff seasonably moved to remand it to the state court, and has 
not invoked the action of this court upon any other question than that 
of its jurisdiction of the controversy. 

That the Circuit Courts of the United States hâve only such juris- 
diction as the Congress has conferred upon them, and that only such 
suîts may be removed thereto f rom a state court that Congress has au- 
thorized to be removed is of course conceded, and neither of such 
questions need be discussed. The questions for détermination then 
are: (1) Has a Circuit Court of the United States jurisdiction of a 
suit of a civil nature, in which more than $3,000 is involved, between 
an alien and a citizen of one of the United States? If it has, then (2) 
may such a suit (if brought by a nonresident alien as plaintiff in a state 
court against a citizen or corporation of any of the states of the Union 
who is not a résident of the state in which the suit is brought) be re- 
moved by the latter to the proper Circuit Court of the United States 
in that state? 

The former of thèse questions is sufficiently answered bv the prés- 
ent judiciary act of (Act March 3, 1887, c. 373, 24 Stat. 552, and Act 
Aug. 13, 1888, c. 866, 35 Stat. 433 [U. S. Comp. St. 1901, p. 508]) 
section 1 of which provides : 

"That the Circuit Courts of the United Stntes shall hâve original cogni- 
zance, concurrent wlth the courts of the several states, of ail suits of a civil 
nature at common law or in equity, where the mattcr in dispute exceeds, ex- 
clusive of intei-est and costs the sum or value of two thousaiid dollars, and 
* » * in which there shall be a controversy, * * * between citizen» 
of a state and foreigu states citizens or subjeets. » * * " 

This clause of the section clearly confers original jurisdiction up- 
on the Circuit Courts of the United States, concurrent with the courts 
of the several states, of the subject-matter of suits of a civil nature be- 
tween aliens and citizens of the United States, in which the requisite 
amount is involved. Where, then, must such a suit be brought in a 
Circuit Court of the United States? The section of the judiciary act 
before mentioned further provides : 

"But * * • no civil suit shall be brought before either of sald courts 
against any person by original process, or proceeding in any other district 
than that whereof he is an inliabitant, but where the Jurisdiction is founded 
only upon the fact that the action is between citizens of différent states, suit 
shall be brought only in the district of the résidence of either the plaintifiC or 
défendant." 

In re Hohorst, 150 U. S. 653-659, 14 Sup. Ct. 221, 37 L. Ed. 1311, 
and again in Barrow Steamship Co. v. Kane, 170 U. S. 100-112, 18 
Sup. Ct. 526, 42 Iv. Ed. 964, it is plainly held that the provision of 
the act in question requiring suits to be brought in the district of which 
the défendant is an inhabitant has no application to suits by a citizen 
of one of the states of the Union against an alien, and that such a 
suit may be brought originally in the Circuit Court of the United 
States in any district wherein valid service may be obtained upon the 
alien défendant, though the cause of action upon which the suit is 
brought may hâve arisen in a foreign country. If this be true, and 
it must be so regarded by the lower fédéral courts, then it must also 
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be true tfiat tlie further provision which requires tttat suits wherein 
the jurisdiction of the Circuit Courts "is founded only upon the fact 
that the action is between citizens of différent states shall be brought 
only in the district of the résidence of either the plaintiff or défend- 
ant" is not applicable to suits between aliens and citizens, for by the 
very letter of that provision it applies only to suits between "citizens of 
différent states" ; and suits between citizens and aliens may be brought 
in any district where valid service may be obtained upon the défend- 
ant, whether he be citizen or alien, subjeçt, of course, to the right of 
the défendant, if he be a citizen of one of the states, to seasonably ob- 
ject to being sued by an alien in any other district than that of his 
résidence, the same as he might se object if sued by a citizen in a dis- 
trict of which neither the plaintiff nor the défendant was a résident, 
and, unless he does so object, the cause may rightly proceed to déter- 
mination in the Circuit Court of the United States, where it was so 
commenced. Railway Company v. McBride, 141 U. S. 127, 11 Sup. Ct. 
983, 35 h. Ed. 659; Shaw v. Quincy Mining Co., 145 U. S. 444-448, 12 
Sup. Ct. 935, 36 L. Ed. 768 ; Central Trust Co. v. McGeorge, 151 U. S. 
139-138, 14 Sup. Ct. 286, 38 L. Ed. 98; In re Keasbey & Mattison Co., 
160 U. S. 221, 16 Sup. Ct. 373, 40 L. Ed. 402; Galveston, etc., Ry. Co. 
V. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 348. 

In addition to thèse and other cases cited in the former opinion it 
was recently held by the Suprême Court in Davidson Bros. Marble 
Co. v. United States, 313 U. S. 10, 29 Sup. Ct. 334, 53 L. Ed. 675, 
that the clause requiring suits to be brought in the Circuit Courts 
in the district of the résidence of either the plaintiff or défendant 
when the jurisdiction is founded only upon the fact that the action is 
between citizens of différent states has no application to suits wherein 
one of the parties is not a citizen of any of the states of the Union; 
and the same was so held by the Court of Appeals for this circuit in 
United States v. Northern Pacific Ry. Co., 134 Fed. 715, 67 C. C. A. 
269. Each of thèse cases was brought originally in a Circuit Court 
of the United States, but in a district other than that of the résidence 
of the défendant, and the right to there maintain the same was denied, 
on objection of the défendant, upon the authority of Shaw v. Quincy 
Mining Co., above, and like cases. That this court has jurisdiction 
of the subject-matter of this controversy and that it might hâve been 
brought herein originally by the plaintiff, subject, of course, to the 
right of the défendant to seasonably object to being sued in a district 
other than that of his résidence, is not open to question under thèse 
authorities. 

May the plaintiff then prevent the removal of it from the state court 
by seasonably objecting to such removal? Section 3 of the act of 
1887-88 provides: 

"(1) That any suit of a dvU nature, at law or In equlty, arlslng under the 
Constitution or laws of the United States, or treaties made * • * under 
thelr authority, of which the Circuit Courts of the United States are glven 
original Jurisdiction by the precedlng section, which may now be pendlng, or 
which may hereafter be brought, In any state court, may be removed by the 
défendant or défendants thereln to the Circuit Court of the United States for 
the proper district. (2) Any other suit of a civil nature, at law or In equlty, 
of which the Circuit Courts of the United States are glven jurisdiction by the 
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preceding section, and whicli are now pending or which may hereaftor be 
brought, in auy state court, nuiy be removed into the Circuit C<)urt of tbe 
United States for the proper district by the défendant or défendants therein, 
belng nouresidents of that state." 

Under the first clause of this section as above numbered any suit 
arising under the Constitution or laws of the United States of which 
the Circuit Courts are given original jurisdiction by the preceding 
section, which may be brought in a state court, may be removed to the 
Circuit Court of the United States for the proper district by the de- 
fendant or défendants therein regardless of thefr résidence; and, 
under the second clause, any other suit of a civil nature of which the 
Circuit Courts are given original jurisdiction may be removed to the 
proper Circuit Court of the United States by the défendant or défend- 
ants therein being nonresidents of the state in which the suit is 
brought. The suit in question falls within the very letter of this clause 
of the section, and its language cannot be made plainer or obscured 
by any attempt to interpret its meaning. The constitutional grant of 
judicial power to such courts of the United States, inferior to the 
Suprême Court, as Congress shall f rom time to time establish, of con- 
troversies between "a state or the citizens thereof, and foreign states 
citizens or subjects," makes no distinction between controversies in 
which the alien shall be plaintiff or défendant; nor does the judiciary 
act of 1887-88 make any such distinction, but only fixes the place 
where the suit shall be brought. But when it is declared, as it is in 
the Hohorst and other cases above cited, that the provision limiting 
the place of suit to "the district of which the défendant is an inhabi- 
tant" has no application to suits of a citizen against an alien, and 
when the further provision which limits the place of suit to the dis- 
trict of either the plaintifif or défendant applies, by its very letter, only 
to suits between "citizens of différent states," it would seem that fur- 
ther discussion of the question was foreclosed. If this plaintiff had 
torn down or destroyed the railroad embankment of the défendant 
Company because of the injury it is alleged to hâve caused to his land, 
and défendant had brought suit against him in this court for more 
than $2,000 because of his so doing and had obtained valid service 
upon him within this district, it is plain that the plaintiff, as such de- 
fendant, could not hâve successfully interposed an objection that the 
court was without jurisdiction either of the subject-matter of the sviit 
or of his person. This is settled by the décision of the Suprême Court 
in Barrow Steamship Co. v. Kane, above. In that case Kane was a 
citizen of New Jersey, the défendant steamship company a corporation 
organized under the laws of Great Britian engaged in the transporta- 
tion of freight and passengers upon its ships between the ports of 
that country and New York, and the suit was brought against it in 
the Circuit Court of the United States for the Southern District of 
New York to recover for an assault committed upon Kane upon one 
of its ships in a foreign port. Service was made upon an agent of the 
défendant, résident in New York, who transacted its business at that 
place, and it was held by the Suprême Court that the jurisdiction of 
the Circuit Court was complète, though a statute of the state of New 
York would not hâve authorized the suit to hâve been brought in the 
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courts of that state. Or, if the défendant had sued the plaintiff in the 
State court in and for Woodbury county for such a trespass and ob- 
tained valid service upon him in that county, there vvould be no doubt 
that the plaintiiï as such défendant might under the very letter of the 
second clause of section 2 above quoted hâve rightly removed the cause 
to this court. It is obvions tliat Congress did not intend to open the 
courts of tlie United States to an ahen défendant under such circum- 
stances, and close them to citizens or corporations of a state when 
sued by an ahen in a court of a state of which they are not résidents. 
In Re Hohorst above it is said of tlie restrictive words of the act there 
under considération: 

"That their object is to distrlbute among tlie particular districts tlie gên- 
erai jurisdlctlon fully and clearly grauted in tlie earlier part of the same sec- 
tion, and not to wholly annul or defeat that Jurisdietion over any case coni- 
prehended in the grant To consti-ue the provision as applicable to ail suits 
l)etvveen citizens and an alien would leave the courts of the United States 
open to an alien against citizens, and close them to citizens against allons. 
Such a construction is not requlred by the language of the provision, and 
would be iuconsistent with the gênerai intent of the whole section." 

This language is as clearly applicable to suits brought into the Cir- 
cuit Courts of the United States by the process of removal as it is to 
those brought there by original process. 

In Kinney v. Columbia Savings & Loan Association, 191 U. S. 78, 
24 Sup. Ct. 848, 48 L. Ed. 309, it is held that the removal proceedings 
are in the nature of process by which a cause is transferred from a 
state to a fédéral court; and by Ex parte Wisner, 203 U. S. 449, 27 
Sup. Ct. 150, 51 ly. Ed. 264, as explained in Re Moore, 209 U. S. 490, 
28 Sup. Ct. 585, 706, 52 L. Ed. 904, that the plaintiff in a suit in the 
state court, when removal proceedings are instituted, in effect becomes 
défendant in the removal proceedings. This being true, an alien de- 
fendant in such proceedings can no more object to the removal of a 
suit into a Circuit Court of the United States, vi^hich he has brought 
in a state court, by the plaintiiï in the removal proceedings if a non- 
resident of that state, than he could object to being sued originally in 
such Circuit Court by such plaintiff if the suit was one of which that 
court was given jurisdietion by the judiciary act. The only service of 
the process in the removal proceedings required by the removal act 
is the filing in the state court by the défendant in that court of a sufïi- 
cient pétition and bond for the removal of the cause to the Circuit 
Court of the United States, upon the filing of which the plaintiff in 
the state court must take notice. Galveston, etc., Ry. Co. v. Gon- 
zales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248, was not over- 
iooked in the former décision of this motion. That suit vi^as com- 
menced originally in the Circuit Court of the United States for the 
Western District of Texas by an alien against the railway company 
which was incorporated under the laws of Texas, but whose princi- 
pal offices and place of business were in the Eastern district of that 
state. The défendant seasonably objected to being sued in a district 
other than that "of which it was an inhabitant," and its objection was 
sustained upon the authority of Shaw v. Quincy Mining Co., 145 U. 
S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768, ancTlike cases, which are cited 
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in the former opinion. The question determined by the Gonzales 
Case is tersely stated by Mr. Justice Brown at the beginning of the 
opinion, as follows: 

"This case raises the question wbether a raihvpy çoinpany, Incorporated 
under the laws of a certain State, and having Its principal offices wlthin one 
district of such state, can be sald to be an Inhabitant of another district of 
the same state, through whlch it opérâtes a line of road and in which It 
malntalns frelght and ticket offlces and dépôts." 

And the décision is restricted to that question. If this case has 
any bearing upon the question now under considération, it would 
seem to make against the contention of the plaintiff, for, if the mo- 
tion to remand is well grounded, it is because this suit was brought 
in a court of a state in which neither the plaintiff nor the défend- 
ant resided. The résidence of Gonzales does not appear from the 
statement of that case nor the opinion of the court, save by the "as- 
sumption" that an alien does not réside in the United States. If he 
had been in fact a résident of the Eastern district of Texas, then the 
suit would hâve been rightly brought in that district if the plaintiff's 
contention is correct. It seems incredible that more particular référ- 
ence should not hâve been made in either the majority or dissenting 
opinions of that important fact if his résidence in that district had been 
regarded as material to the question the court was then determining. 
Cochran v. Montgomery County, 199 U. S. 260, 26 Sup. Ct. 58, 50 L. 
Ed. 183, only holds that a nonresident défendant sued in a state court 
jointly with a résident who is a citizen of the same state as the plaintiff 
cannot remove the cause upon the grounds of local préjudice, for, as 
one of the défendants was a citizen of the same state as the plaintiff, 
the suit was not within the original jurisdiction of the Circuit Court. A 
re-examination of the question but confirms the conclusion reached in 
the former opinion, viz., that the provisions of the judiciaiy act of 
1887-88 which requires that suits of which the Circuit Courts of the 
United States are given original jurisdiction by that act shall be brought 
only in the district of which the défendant is an inhabitant, or, if tht 
suit is between citizens of différent states, then within the district of the 
résidence of either the plaintiff or défendant, hâve no application to 
suits between an alien, and a citizen of one of the United States, wheth- 
er the suit be brought originally in the Circuit Court or by process of 
removal from a state court. 

The pétition for rehearing is therefore denied. 

NOTE. — Since the foregoing opinion was prepared and filed. the décision of 
the Snpreme Court in the Matter of Tobin, Petitioner, has been publisUt'd in 
214 U. S. 506, 29 Sup. Ct 702, 58 L. Ed. lOCl. 
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In re SHAW. 

In re McLAUGIILIN. 

(Circuit Court, S. D. New York. January 22, 1909.) 

1. tVlTNESSES (§ H*)— GBAND JUBT (§ 36*)— FEDERAI, OotTBTS— StJBPŒNA. 

Under Rev. St. § 877 (U. S. Comp. St. 1901, p. 667), read In connec- 
tion with section 829 (page 636), provlding for the attendance of wit- 
nesses by subpœna, the names of as many witnesses in the same caus» 
as convenlence of service will permit are to be included In one subpœna, 
1 requirlng the witnesses to attend and testlfy generally, L e., either before 
the grand jury or petit Jury, or both. 

[Ed. Note.— For other cases, see Witnesses, Dec. DIg. § 11 ;* Grand Jury, 
Dec. Dig. § 36.*] 

2. Geand JuET (§ 36*)— Witnesses— SuBPŒNAS—FoEM. 

A subpœna compelling witnesses to appear and testlfy before a fédéral 
grand jury must either disclose the name or names of the persons against 
whom the inqulry Is Instltuted, or the subjeet of the investigation. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dlg. § 36.*] 

. Applications for Orders Quashing Subpœnas. 

De Lancey Nicoll and John M. Bowers, for petitioners.^ 
Henry L. Stimson, U. S. Atty. 

WARD, Circuit Judge. This is a motion to quash and set aside 
subpœnas served on witnesses Shaw and McLaughIin; the subpœna 
ticket being in the following form: 

"U. S. Grand Jury: By vlrtue of a wrlt of subpœna to you dlrected and 
herewith shown, you are commanded and firmly enjolned that laying ail 
other matters aside, and notwithstanding any excuse, you be and appear 
in your proper person before the grand Inquest of the body of the people 
of the United States of America for the Southern district of New York at a 
Circuit Court to be held at the United States Court and Post Office Building, 
room 119, fourth floor, In the clty of New York In and for the sald Southern 
district on the 18th day of January, 1909, at 10:30 o'clock in the forenoon of 
the same day, to testlfy ail and everything whlch you may know generally on 
the part of the sald United States. Aud this you are not to omit under the 
penalty of two hundred and flfty dollars. 

"Dated this 4th day of January, 1U09. 

"By the Court, Henry L. Stimson, U. S. Attorney." 

There were struck out of the printed form used the words "to give 
évidence in a certain cause now depending in the said court between 
the United States of America and," and the word "generally" sub- 
stituted. 

The statutory form of subpœna in the state of New York (section 
612, Code Cr. Proc.) contains a similar provision to the one struck 
out, viz., to appear "as a witness in a criminal action prosecuted by 
the people of the state of New York against." 

The form of subpœna in the fédéral courts is not prescribed by law. 
The only régulation on the subjeet is section 877, Rev. St. U. S. (U. 
S. Comp. St. 1901, p. 667), which, as Judge Hughes explained m the 
note to United States v. Ralston (C. C.) 17 Fed. 901, is to be read in 
connection with section 839 (page 636). So read, it is to be construed 

*For other cases see same topio & { nt7mbsb In Bec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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as requîring for the purpose of economy that the names of as many 
witnesses subpœnaed in the same cause as convenience in serving the 
same will permit shall be included in one subpœna requiring the wit- 
nesses to attend and testify generally, i. e., either before the grand jury 
or the petit jury, or both, as they may be required by the court or the 
district attorney. 

The form used in this district indicates at least a gênerai intention 
that a witness shall be informed of the matter about which he will be 
called upon to testify. I think it is proper that he should be. The fifth 
amendment to the Constitution provicies that no one "shall be com- 
pelled in any criminal case to be a witness against himself." The Su- 
prême Court has construed this provision largely holding that it is not 
confined to a criminal case against the witness himself, but extends to 
any criminal investigation. Counselman v. Hitchcock, 143 U. S. 547,, 
13 Sup. Ct. ig."), 35 L. Ed. 1110. 

It is quite clear that the ordinary citizen called upon to testify in the 
strange environment of the grand jury room under the interrogation 
of the United States attorney will be quite unable to assert his rights, 
even if he knows what they are. He ought to hâve an opportunity to 
consult counsel and be advised of the extent of his right to refuse to 
testify, and of the way in which to protect himself against giving testi- 
mony that might incriminate him. 

The United States attorney contends that in this country the grand 
jury has an inquisitorial power to investigate of its own motion, and 
that in some instances the utmost secrecy may be necessary to the suc- 
cess of its inquiry, and that the protection of witnesses may safely 
rest on the presumption that neither the grand jury nor the United 
States attorney will do anything unfair or oppressive. 

It would also contribute greatly to the success and celerity of some 
investigations if the authorities had an unlimited right to search and 
seize persons, houses, and papers ; but the right of the citizen against 
such proceedingS is not left to dépend upon any such presumption. 
He is guaranteed against unreasonable searches and seizures by the 
fourth amendment to the Constitution. So it would unquestionably 
speed the détection and conviction of crime to compel suspected per- 
sons to testify ; but no principle of our law is better settled than that 
this cannot be done. 

The subpœna being the court's writ, it is the duty of the court, con- 
sistently with existing statutes, to regulate the use of it. It is not a 
question of the nature of the particular subject now under considéra- 
tion by the grand jury nor of the fairness of the présent United State^ 
attorney and his assistants and of the présent grand jury; but the 
question is to détermine the practice to be followed in this district in 
ail cases by ail United States attorneys and grand juries, a matter 
concededly of the utmost moment. 

It is pointed out that the grand jury may often be unable to name 
any person as connected with the subject that it is investigating of its 
own inquisitorial power, and, if it cannot subpœna witnesses without 
naming some person, the inquiry must be altogether abandoned. I 
think the answer to this is that it can in such a case state in the sub- 
pœna the subject of its inquiry and so fix some définition of and limit 
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to the examination to whiçh the witnçss may be subjected. This was 
doue in the subpœna issued out of this court in the case of Unite^ 
States V. Kimball (G. C) 117 Fed. 156. It must be admitted that 
there i^ a strange absence of authority upon the subject; but Justice 
Brown, in Haie v. Henkel, 201 U. S. 43, 65, 36 Sup. Ct. 370, 375, 50 
h. Ed. 653, said : 

"We deem Is entirely clear that under the practice In this country, at least, 
th(j examination of wltnesses need not be précédée! by a présentaient or in- 
(lictment fornially drawn up, but that the grand jury may proceed, either 
upon thelr own knowledge or upon the examination of wltnesses, to In- 
quire for themselves whether à crime cognlzable by the court has been cnra- 
mitted, that the resuit of their Investigations may be subsequently embodied 
in an indlctment, and that in summoning wltnesses it is qulte sufficient to 
apprise them of the names of the parties wlth respect to whom they will be 
called upon tp testify, wlthout indicating the nature of the charge against 
them." 

This lang-uage indicates that the Suprême Court thinks that wit- 
nesses should be informed in the subpœna of the names of the parties 
with respect to whom they will be called to testify, although it holds it 
not necessary to disclose the charge brought against those persons. 
It must be remembered that Justice Brown was discussing the demand 
of a witness who has been subpœnaed to testify in a case against nam- 
ed persons, to know the spécifie charge made. It is quite in line with 
his view that, if the witness cannot be apprised of the name of the 
person sp charged, he should be informed of the subject about which 
he will be called upon to testify. 

It is alleged that thèse gênerai or John Doe subpœnas hâve been 
issued in this district for many years. If so, they seem never to hâve 
been challenged. As Justice Bradley pointed out in Boyd v. United 
States, 116 U. S. 616, 6 Sup. Ct. 534, 29 L. Ed. 746, a long practice of 
issuing gênerai warrants to apprehend persons suspected of the au- 
thorship of séditions libels and bring them and their papers before 
the Secretary of State for examination was relied on in Emtick v. 
Carrington, 17 Howell's St. Tr. 1039. Lord Camden said: 

"As no objection was talien to them upon the returns (to writs of habeas 
corpus) and the matter passed sub silentio, the précédents were of no weight." 

A subpœna duces tecum was also served upon Shaw as secretary 
and treasurer of the Press Publishing Company, World Building. It 
was held in Haie v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 
652, that a subpœna duces tecum might amount to an unreasonable 
search or seizure withîn the fourth amendment to the Constitution. 
The United States attorney consents that its terms in this case may 
be narrowed to an extent which seems to make it reasonable. Still 
the fact remains that the witness has been subpœnaed to testify gen- 
erally, and that he is entitled to know either what person or persons 
are charged by the United States, or the subject of the investigation. 
I do not think that the incidentalreference to articles relating to the 
panama Canal in the paràgraph of the subpœna called for receipts is 
sufficient. 

The motion to quash and set àside the subpœnas is therefore granted. 
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In re KRETSCH. 

(District Court, S. D. New York. August 16, 1909.) 

No. 30. 

Bankbijptct (§§ 408, 48G*) — Discharge— Contempt dp Couet. 

While the perjury of a bankrupt in liis testlmony on proceedings tor 
hls discharge will not prevent the grantlng of the discharge where the 
other évidence shows him to be entitled to it, such perjury is a contempt 
of court for which he may be punished. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. §S 408, 486.*] 

In Bankruptcy. 

Katz & Sommerich, for bankrupt. 
Waldo G. Morse, for trustée. 

HAND, District Judge. I hâve read ail the testîmony tatcen on the 
discharge proceedings and nearly ail that taken at the first meeting 
of creditors, and I agrée with the learned master that the discharge 
must be granted, so that I shall confirm the report and grant a dis- 
charge. 

In regard to the contempt proceedings, however, I shall make a 
somewhat différent disposition. The master did not believe the bank- 
rupt, and I am not inclined to believe him either. His testimony 
is full of misstatements, and, while perhaps some of thèse are to be 
accounted for by his ignorance of English, it seems hardly possi- 
ble that some of them do not constitute willful misstatements of 
f act. Especially does it seem that his testimony that the title to 
ail property was taken in his wife's name must hâve been deliberately 
false. It is extremely unlikely that he should hâve innocently been 
mistaken about thèse facts, or that he misunderstood the questions. 
The testimony was not immaterial, because he was concerned to 
show that he had never taken any property in his own name. That 
would hâve been the best corroboration of his version of the trans- 
actions which necessitated ail the property being his wife's. Had 
it been known, as it afterwards was shown, that he had been taking 
property in his single name or in the joint names of his wife and 
himself, his story required more explanation. It is quite true 
that the explanation did subsequently satisfy the master, but that 
has nothing to do with the truth of his testimony, when he gave it, 
which is the question hère. Now, the bankrupt's perjury in the 
proceedings for his discharge would not be a ground for depriving 
him of the discharge itself, at least as I understand the statute. 
It would indeed be seldom that, when he had perjured himself, 
the court could be persuaded of enough of the truth of his story 
to grant him a discharge, but in this case that unusual thing may 
hâve happened, and the master has been satisfied that the money 
transferred to Mrs. Kretsch was, in fact, hers. As I hâve said, I 
agrée with the master, despite Kretsch's misstatements during the 
hearing. 

*For other msea s«e «ame topic & { nuubeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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While, liowever, those misstatements, even if corrupt, will not 
bar his discharge, they are none the less a contempt of court if 
they were in fact corrupt, and in that event I shall punish the 
banjjrupt for them. I shall therefore ask the master, who saw 
the bankrupt, and whose opinion is alone of moment upon the 
question of his intent, to certify to me whether in his judgment 
the bankrupt's statements were deliberately and knowingly false 
which relate to the taking of title in his wife's name on pages 205 
and 307 of the testimony, or which relate to his earnings as con- 
tained in the excerpts in the moving papers. There is no doubt of 
the untruth of his statements regarding the taking of title, but 
as to those regarding his earnings there is some ambiguity. As 
to both I cannot décide whether he was willfully swearing falsely 
without seeing him; and upon this issue I should especially like 
the assistance of the learned master. The bankrupt shall hâve such 
further opportunity to explain thèse statements as he may wish at 
a hearing, provided that the added cost of any such hearing shall 
be borne by him, but he must not extend the proceedings beyond 
two hearings. Upon the coming in of this report, I will dispose of 
this proceeding, either by dismissing it or by committing the bank- 
rupt for a term, to begin if and when he shall interpose his discharge 
as a défense to Denofrio's judgment, whether Denofrio shall use it 
as a counterclaim or otherwise. While I cannot prevent the grant- 
ing of a discharge, I can punish him for a contempt, if the bankrupt 
has been guilty of a contempt in his efforts to get it. Of course 
such an order will not prevent his use of it, for he may prefer to 
stand committed for the term I shall fix, rather than forego its use. 
That I cannot help, for I can hère only punish him for his contempt. 
Instead of committing him unconditionally, I shall only do so in 
case he décides to make'use of a discharge, to the procurement of 
which he has been willing to perjure himself. 

Let the objectjng creditor prépare an order for such a référence 
as I hâve indicated, with the other provisions mentioned above. I 
will not sign the discharge until the termination of the contempt 
proceeding. 



HEIN r. WESTINGHOUSE AIR BRAKE 00. 

(Circuit Court, N. D. Illinois, E. D. August 26, 1909.) 

No. 28,067. 

1. Judgment (§ 713*)— Oonclusiveness of Adjudication— Scope and Extent 
OF EsTOPPEi/— Matïebs Whioh Might Haye Been Litigated. 

A decree for tlie défendant in a suit for tlie cancellation bf a contract 
is eonclusive agalnst tiie complainant upon every ground for cancellation 
or avoidànce of the contract wliich existed and was known to tiim when 
the suit was brought. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1241 ; Dec. Dlg. 
I 733.*] 

•Por other cases see same xoplc & § kumbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. ESTOPPEL (§ 90*)— ÂCQUIESCENCE— Invalid Contract— PaYMENTi 

A licensee under a patent Is estopped to set up the Invalldlty of the 
coutract as a défense to an action to recover royalties thereunder, when, 
after obtaining knowledge of ail the facts, he eontlnued to pay royalties 
for 35 months without objection. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dlg. § 244; Dec. Dig. 
§ 90.*] 

3. Pleading (§ 349*) — Motion fob Judgment on Pleadings — When Au- 

thorized. 

A motion for judgment on the pleadings is proper when the défendants' 
pleadlngs admit the cause of action, and no assessment of damages is 
uecessary. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1067-1069; Dec. 
Dig. § 349.*] 

At Law. Motion by plaintiff for judgment on pleadings. 

David S. Wegg, for plaintiff. 

Buell & Abbey and J. Snowden Bell, for défendant. 

SANBORN, District Judge. The controversy fully appears in the 
previous décisions. Westinghouse v. Hein, 159 Fed. 936, 87 C. C. A. 
143 ; Hein v. Westinghouse Air Brake Co. (C. C.) 164 Fed. 79 ; Hein v. 
Westinghouse Air Brake Co. (C. C.) 168 Fed. 766. In brief, covenant 
is brought to recover quarterly payments for the sale of patent rights. 
Thé chief défense is failure of considération in that the invention was 
without utility. Substantially ail the technical allégations of the pleas, 
replications, and rejoinders relate to this défense. The case is compli- 
cated, however, by the chancery suit of Westinghouse v. Hein, where 
Westinghouse attempted to hâve the contract of sale rescinded for 
mistake, but it was held that the rejection of the Hein application in 
the Patent Office was not a final détermination of his rights, and that 
he might still obtain a patent for the claims. This he has donc. It 
is now insisted by his attorney that the chancery suit is now a record 
estoppel on ail questions which Westinghouse might then hâve raised 
as a ground of rescission, for the reason that splitting a cause of ac- 
tion is not permitted. 

The rejoinders take the same course as the replications ; that is, in 
the gênerai one the facts are stated in full, once for ail, from defend- 
ant's standpoint, and the other rejoinders refer to such statement to 
sustain its claim that it was not fully informed of ail the facts when 
the contract of sale was made ; that it has not received ail the benefits 
it contracted for ; that, when the chancery suit was begun, it did not 
know ail the relevant facts, and the equity decree is not therefore res 
adjudicata; that the contract did not create a license; that stich de- 
cree did not involve the question whether the décision rejecting Hein's 
application was final and conclusive, and the court did not décide it; 
that a patent has not been issued to Hein "in the exact words and fig- 
ures in which said claims were contained" in the application ; that the 
patent was not obtained by Hein without unnecessary or improper de- 
lay on his part, to defendant's damage ; that défendant did not through 
the Hein patent acquire "ail the rights, benefits, and advantages" con- 
ferred by the contract, or any thereof ; that défendant did not super- 

*For other caees see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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vise the Patent Office proceedings ; that there is no such record as that 
alleged in the chancery suit; that the Patent Office rejection of Hein's 
claims was conclusive; and that prior to January 1, 1904. défendant 
did not hâve full, complète, and accurate knowledge of ail the facts. 

From the record it now appears that Hein obtained his own patent 
and aiso procured an assignment of the Shepard patent, thus giving 
Westinghouse everything he contracted for. It also appears that no 
new f«ct not previously known came to Westinghouse's knowledge 
after March 1, 1904, so that, when he brought the chancery suit Feb- 
ruary 1, 1906, he knew ail the facts now known. After March 1, 
1904, he continued to make the quarterly payments under the contract 
until July 1, 1905. Westinghouse obtained by contract of sale, there- 
fore, ail he bargained for in the Hein and Shepard patents. He knew 
ail the material facts when he brought the chancery suit; and, after 
he had such knowledge, he continued for 15 months to make the pay- 
ments called for. Thèse facts are deemed fully supported by the 
pleadings. Therefore there could hâve been no failure of considér- 
ation. And, if Westinghouse had any right to avoid the contract for 
mistake or fraud other than the one set up in the chancery suit, he 
should hâve presented it. As said by the Suprême Court, in Stark v. 
Starf, 94 U. S. 477, 485, 24 L. Ed. 276 : 

"It Is undoubtedly a settled principle that a party seeklng to enforce a claim, 
légal or équitable, must présent to tlie court, eitlier by the pleadings or proofs 
or both, ail the grounds upon which lie expeets a judgment in his favor. He 
is not at liberty to split up his demand and prosecnte it by piecemeal, or pré- 
sent only a portion of the grounds upon tvUich spécial relief is sought, and 
leave the rest to be presented in a second suit, if the first fail. There would 
be no end to litigation if such a practiee were permissible." 

"The former adjudication is held to be conclusive in a subséquent proceeding 
between the sanie parties as to every matter properly involved and which 
might hâve been raised and deterinined in It." Haley v. Breeze, 144 U. S. 130, 
12 Sup. et. 836, 36 h. Ed. 374; Columb v. Webster Mfg. Co., 84 Fed. 592, 28 
O. O. A. 227, SO U. S. App. 2(34, 43 L. R. A. 197. 

It was also Westinghouse's duty on learning the facts to promptly 
rescind. For 15 months he retained the benefit of the contract and 
continued to pay the price, thus irrevocably ratifying the contract, pre- 
cluding any subséquent attàck, Grymes v. Sanders, 93 U. S. 65, 23 
Iv..:Ed. 798; Burk v. Johnson, 146 Fed. 209, 76 C. C. A. 567; Rich- 
ardson v. Lowe, 149 Fed. 625, 79 C. C. A. 317 ; Kingman v. Stoddard, 
85 Fed. 740, 29 C. C. A. 413; Simo,n v. Goodyear Metallic Rubber 
Shoe Co., 105 Fed. 573, 44 C. C. A. 612, 52 L. R. A. 745; Sanitafy 
District V. Ricker, 91 Fed. 833, 34 C. C. A. 91. 

It is, however, objected that plaintiff cannot move for judgment on 
the pleadirjgs^ but should demur to the rejoinders. A motion for judg- 
ment on' the pleadings is propèr when the defendant's pleadings admit 
the cause of action, and no assessment of damages is necessary. Jones 
V. Rowle'y (C. C.)'73 Fed. 286; 11 Encyc.Pl. & Pr. 1030. By the 
course ofpleading plaintiff's cause of action is admitted or confessed. 
No issue of fact remains. Plaintiff isshown to be èntitled to judg- 
ment, and the contract fixes the measure ôf damages. 

Questions of law only are presented, raised by thé motion for judg^ 
ment, which is granted. 
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.'.. THE ALICE. 

(District Court, W. D. Washington, N. D. September 1, 1909.) 

No. 3,879. 

1. Shipping (§ 79*) — Cakeiagb oï Goods— Lien on Vesskl. 

Where the master of a vessel sold merchandise shipped on hls vessel 
at the termlnation of the voyage at an Alaskan port, tinder authority 
given him by the shipper to do so unless he received further instructions, 
in so doing he acted as consignée and agent for the shipper, and not for 
the vessel, and the vessel is not liable for his subséquent embezzlement 
of the proceeds, havlng fuUy performed the contract of carriage. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. I 338; Dec. Dig. 
S 79.*] 

Suit in rem to recover the value of merchandise alleged to hâve 
been converted to his ovvn use by the master of a vessel on which 
the same was delivered for carriage f rom Seattle to Seward, Alaska. 
Heard on the merits. Decree for claimants. 

James Kiefer, for libelants. 
A. W. Buddress, for claimants. 

HANFORD, District Judge. The issue raised in this case is 
whether the carrying vessel is liable for the value of 85 cases of 
gasoline received as freight to be transportèd to Seward, Alaska, 
and there delivered to the order of the libelants, the same having 
been sold at Seward by the captain and the proceeds converted to 
his own use. On the hearing of exceptions to the libel, the court 
ruled that the contract as pleaded is maritime and that the suit 
is maintainable in a court of admiralty, and now adhères to the same 
opinion with respect to the case as stated in the libel. On the 
final hearing, however, the case must be decided according to the facts 
proved by the évidence. 

The court finds that the gasoline was shipped as alleged and a 
l>ill of lading was issued, by the terms of which the gasoline was 
to be delivered at Seward or elsewhere as the libelants should order. 
Morrill, one of the libelants, has testified that he sent instructions 
as to the disposition to be made of the consignment to the captain 
by mail, but his testimony is too vague and indefînite to sustain a 
finding that instructions were disregarded. I mean by this that 
liis évidence is lacking in particularity as to the time of mailing 
instructions, and as to the contents of the letter or document alleged 
to hâve been mailed, and there is no évidence tending to prove 
that the alleged instructions were received by the captain. In sell- 
ing the gasoline he acted under authority given to him at Seattle 
by Morrill verbally to sell the gasoline in case he should not re- 
ceive contrary instructions. So far, he did only what he had a 
right to do, and the only wrong which the libelants may justly 
complain of is the embezzlement of money. 

The obligation of a carrier is to perform the stipulated transpor- 

*FoT other caies lee same toplc & { mumbbb lu Dec. & Am. Dlgs. 1907 to date, ft Rep'r Indexe* 
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tation service — that is, to carry the goods to the designated place 
of delivery and there deliver the same to the shipper or his con- 
signée — and as security for the due performance of the contract 
with respect to goods received for transportation a lien upon the 
vessel attaches in favor of the shipper, and it is a logical and légal 
séquence of that proposition that the lien is discharged when the 
carrier's contract has been completely performed by delivery of 
the goods at the designated place to the shipper or his consignée. 
It is the opinion of the court that, in view of the facts proved, the 
captain was constituted by the libelants their consignée and agent 
at Seward to dispose of the gasoline, and that no lien attached to 
the vessel for his default as their agent. 20 Am. & Eng. Enc. of Law 
(2d Ed.) 314; Willard v. Dorr, Fed. Cas. No. 17,680; Waterbury 
v. Myrick, Fed. Cas. No. 17,253; The Virginia, Fed. Cas. No. 141; 
The Waldo, Fed. Cas. No. 17,056 ; Peck v. Laughlin, Fed. Cas. No. 
10,890; The New Hampshire (D. C.) 21 Fed. 924; The Maiden City 
(D. C.) 33 Fed. 715; Gove v. Moses, 1 Wash. T. 7. The statutes 
of this State create liens for the nonperformance or malperformance of 
contracts for transportation. Pierce's Code, § 6077. But the gist of 
this case is the wrongful conversion of the libelants' money, which 
occurred after the contract for transportation had been fully per- 
formed. Therefore there is no ground for complaint because of ei- 
ther nonperformance or malperformance of that contract, and the 
statutes afford no support for the libelants' case. 
Suit dismissed, with costs. 
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MASON V. NATIONAL HERKIMEE COUKTT BANK OF LITTLE FALLS. 

(Circuit Court of Appeals, Second Circuit. July 21, 1909.) 

No. 279. 

1. BANKBUPrCY (§ 159*)— PREFERENCES— ELEMENTS. 

It is essential to a voidaWe préférence in baukruptey thiit tlie baukrupt 
sliall hâve transferred some portion of liis own property to tlie créditer. 

[Ed. Note. — For otlier cases, see Banlsruptcy, Cent. Dig. § 247; Dec. 
Dig. § 159.*] 

2. BaNKRUPTCY (§ 164*)— VOIDABI.E PREFERENCE— PaYMENT BY INDOUSER. 

The S. Company in .lanuary recelved a bankrupt's note in payment for 
certain machinery and merchandise, which the S. Company indorsed and 
discounted at détendant bauk. The note was renewed froni time to time, 
being secured by the S. Company's collatéral, In which the bankrupt had 
no interest until on September 26, 1903, before the maturity of the last 
-enewal, the S. Company paid the note to the bank from Its own fùnds, 
received back its collatéral, and charged the amount to the bankrupt's 
account ; the S. Company being then Indebted to the bankrupt on such ac- 
count in a sum in excess of the amount of the note, and within four 
months the adjudication was entered. Held, that such ifacts did not justl- 
fy an inference that the note was paid by the bankrupt, or with its prop- 
erty, and hence the payment of the note by the S. Company was not a 
voidable préférence as to the bank. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 267; Dec. Dig. 
§ 164.*] 

3. Bankruptcy (§ 154*)— Set-Oit— Purchase or Claim by Creditor. 

Bankr. Act July 1, 1898, c. 541, § 68b, 30 Stat. 565 (U. S. Comp. St. 1901, 
p. 3450), provides that a set-off or counterclaim shall not be allowed In 
favor of any debtor of a baukrupt which was purehased by or transferred 
to him after the flling of the pétition or within four months before such 
filing with a view to such use, and with knowledge or notice that the 
bankrupt was insolvent, or had committed an act of bankruptcy. Held, 
that where an indorser of a bankrupt's paper took it up within four 
months prior to bankruptcy, knowlng that the bankrupt was insolvent, 
and for the purpose of setting it ofif against its debt to the bankrupt, it 
was not available as a set-ofC as against the bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 454 ; Dec. Dig. 
9 154.*] 

4. Bankruptcy (§ 164*)— Payment or Deets— Evasion of Act. 

Where an indo.:ser of a bankrupt's paper, well secured by the indorser's 
collatéral, paid the paper to the bank, and charged the amount against its 
debt on open account to the bankrupt, equity did not require that the pay- 
ment be held to constltute a préférence to the bank by the bankrupt on 
the theory that the transaction was an évasion of the act. 

[Ed. Note. — For other- cases, see Bankruptcy, Cent. Dig. § 267 ; Dec. Dig. 
§ 104.*] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Action by Charles B. Mason, as trustée in bankruptcy of the Na- 
tional Herkimer County Bank of L,ittle Falls. From a decree of the 
District Court (163 Fed. 920) for complainant, défendant appeals. 
Reversed and remanded, with instructions to dismiss. 

The complainant is the trustée in bankruptcy of the Newport Knitting Com- 
pany, a corporation under the laws of the state of New York, and lately en- 
gaged in the business of manufacturing knit goods at Newport, Herkimer coun- 

•For other cases see same topic & § NUMBBÉ In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
172 F.— 34 
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ty, N. Y. The defeiidsint is a national bank, located and doing business at 
Little Falls in- said county, and some 22 miles from Newport ïhe Titus 
Sheard Company is a New York corporation, wliich, Uke the Newport Com- 
pany, was engaged in the business of manufacturing knit gpods, and was lo- 
cated at said Little Falls. The Sheard Company and the Newport Company, 
while maintainlng distinct and separute corporate organizations, were close- 
ly assoclated in business, and liad to some estent the same stockholders and 
ofïicers. Neither corporation, however, owned any sbares In the other, and it 
does not appear that the stuue persons owned controUing Interests in both cor- 
porations. The Sheard Company was a customer of the défendant bank, kept 
its deposit aecount with It, and diseounted its own paper and that reeeivcd 
from persons dealing with it. The Newport Company was uever a customer 
of the défendant bank. 

On January 7, 1901, the Newport Company gave the Sheard Comimny its 
four months' note for $5,773.05 In payment for certain machinery and mer- 
chandlse purçhased. The Sheard Company indorsed this note, and diseounted 
it for its own beneflt at the défendant bank. The note was reduced by partial 
payments to $5,000, and was renewed with the same indorsement from tlnie to 
time until May 11, 1003, wheu it was again renewed for four months so as to 
mature September 11, 1003. On August 22, 1003, however, and before the 
maturity of said note, It was taken up through the action of the Sheard Com- 
pany by a new three inonths' note llkewise indorsed by said Sheard Company 
and secured by collatéral deposited by said company. The collatéral consisted 
of accounts receivable amouuting to $6,300 belonging to the Sheard Company, 
and lu which the Newport Company — the maker of the note — had no Interest. 
On September 26, 1903, and before the maturity of the last-mentioned note, 
the Sheard Company pald $4,953.33 to the défendant bank, being the amount 
of said note — $5,000 — ^less unearned interest, took up the said note, and re- 
ceived back Its collatéral. The Sheard Company made this payment upon Its 
own initiative and in its own behalf by chèque drawn upon funds belonging 
wbolly to it. At the time when the Sheard Company pald and took up said 
note and collatéral, It was Indebted' to the Newport Company upon open ae- 
count in a suni In excess of the amount of said note. Upon taklng up said 
note It credited the amount paid— $4,953.33 — to itself upon Its aecount with 
the Newport Company. This was done with the knowledge and approval of 
the Newport Company, but not — so far as ai)pears upon the record — with the 
knowledge of the défendant. In August, 1903, when the Sheard Company sub- 
stltuted the three months' collatéral note In place of the existlng four months' 
note which was merely indorsed, it was otherwise largely Indebted to the de- 
fendant bank upon its own and indorsed paper, and at that time made an 
agreement with the défendant whereby It practieally pledgedall Its property as 
seourlty for such indebtedness. On January 23, 1904, and within four months 
after tfie taklng up of the last note by the Sheard Company as aforesald, the 
Newport Company was adjudged a bankrnpt. 

ïhe District Court, lu accordancè with the clalms of eomplalnant, held that 
the last-mentloned transaction amounted to a preferehce under section 60 of 
the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 
1901, p. 3445]), which, so far as is relevant hère, reads as follows: "A person 
shall be deemed to hâve given a préférence if, belng Insolvent, he has, within 
four months before the fillng of the pétition, or after the filing of the pétition 
and before the adjudication, procured or sufCered a judgment to be entered 
against himself in favor of another person, or made a transfer of any of hls 
property, and the effect of the énforcement of such judgment or transfer wlU 
be to enable any one of hls creditors to obtain a greater percentage of his 
debt than any other of such creditors of the same class." 

Myron G. Bronner (Albert M. Mills, of counsel), for appellant. 
Cookinham & Cookinham, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The one 
thing absolutely essential to a préférence is that the bankrupt transfer 
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some portion of his property to the creditor. If the créditer receive 
none of the bankrupt's property, there is no préférence. And that is 
the primary difficulty with the complainant's case. The défendant 
bank received no property or money of the Newport Company. The 
Sheard Company as indorser of the note took up and paid its own 
funds therefor— funds in which the Newport Company had. no inter- 
est whatever. It is true that the Sheard Company at the time it paid 
the note was indebted to the Newport Company, but that in no sensé 
made its funds the property of the latter. An unsecured creditor has 
no intérest in his debtor's property until he has sequestered it. The 
money which the défendant received belonged to the Sheard Company, 
and not to the bankrupt. It follows, then, that there was no préférence 
unless that which was actually donc can be treated as the équivalent for 
something else. And that is the theory of the District Court's décision. 
It is pointed out that, if the Newport Company had collected its claim 
from the Sheard Company and had itself paid the note, there would 
hâve been a transfer from the Newport Company to the bank. And it 
is said that it was merely a short eut for the Sheard Company to pay 
the note and charge the amount paid upon its account against the 
Newport Company — that the efifect of the two transactions was the 
same. There would be much force in this argument if the Sheard 
Company stood in the transaction merely as a debtor of the Newport 
Company. It may well be that when a debtor with the approval of 
his creditor takes up the latter's note at a bank, and otïsets the amount 
paid upon his debt, the payment to the bank will be treated as having 
been made by the creditor; the debtor being really his agent in the 
transaction. But that was not the situation hère. The Sheard Com- 
pany was the indorser of the note, and had pledged its own property 
as security therefor. In taking up the note and collatéral it acted in 
its own behalf, and in no sensé as the agent of the Newport Company. 
The note was not discharged. The Sheard Company as against the 
Newport Company became the holder instead of the bank. Upon no 
permissible theory in law or equity can it be said that the note was 
paid by the Newport Company. 

But it is further urged that the efïect of the transaction was to 
appropriate certain assets of the Newport Company, to wit, its demand 
against the Sheard Company, to the payment of this note to the ex- 
clusion of other creditors. As already pointed out, however, this ulti- 
mate resuit would not make the transaction a préférence ; the Sheard 
Company alone dealing with the bank and acting in its own intérest. 
But it cannot be conceded that the resuit claimed would follow. If 
the Sheard Company, knowing the Newport Company to be insoivent, 
acquired the note with a view to using it as a set-ofï or counterclaim 
against its debt, it could not legally do so. Bankruptcy Law, § 68b. 
,And, if the Sheard Company could not offset the note against the 
account of the Newport Company, there was no transfer or appropria- 
tion of such account, and much less a préférence. The debt could 
still be collected by the trustée of the Newport Company and used for 
the benefit of ail the creditors. 

Finally, it is contended, in substance, that equity requires that the 
decree be permitted to stand — that the whole transaction was an eva- 
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sion of the bankruptcy act. We see no basis for this contention. The 
•note which was paid was apparently well secured by the indorser's 
collatéral. There was no reason why it should not hâve been paid in 
fuU. The bank received no more than it was entitled to without look- 
ing to the bankriipt's property at ail. It cannot be said that equity re- 
quires us to affirm a decree compelling a bank to pay back to the 
trustée of the maker of a note money received from an indorser, and 
upon ithe payment of which it surrendered collatéral deposited by such 
indorserj 

The decree of the District Court is reversed, with costs, and the 
cause is remanded, with instructions to dismiss the bill, with costs. 



BACON V. CONROY. 
(Circuit Court of Appeals, Second Circuit. June 15, 1900.) 

No. 272. 

1. AdMIBALTY (§ 73*)— DOCUMENTAEY EVIDENCE— SilIP'S LOd. 

It is tlie better practice to introduce the log of a vessel In évidence, aft- 
er being duly autlienticated, to prove facts stated tlaerein, ratlier tlian to 
rely on the testimony of the ofiicer who made the entries after rcading 
tlîe same, vvhen much time bas elapsed, and the facts are of such a char- 
acter, that he cannot be supposed to hâve any Independent recollection of 
them. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. î> 73.*] 

2. Shipping (§> 153*)— Action to Recover Fbeight— Stjfîicienct or Evi- 

dence. 

Evidence held sufflclent to sustaln a flnding that the weight of a cargo 
of chalk carrled by a vessel was in excess of that reported by the con- 
signée and on which freight was paid. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 153.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Wing, Putnam & Burlingham (James Forrester, of counsel), for 
appellant. 

Wheeler, Cortis & Haight (John W. Griffin, of counsel), for ap- 
pellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The libelant chartered the steamer Fortuna 
to the respondent's testator to carry a cargo of block chalk from Dun- 
kirk to Philadelphia. The bill of lading though calling for 4,300 tons 
contained the clause "weight unknown." On arrivai the cargo was 
discharged in tubs and removed by the consignée to some point in 
the city of Philadelphia where it was weighed. Freight was paid on 
3,735 tons. Some six months afterwards this libel was filed, claim- 
ing freight on 275 tons in addition. 

Several methods are pursued to show that the actual weight of the 
cargo delivered was not less than 4,000 tons. First, two sizes of tubs 

•For other caseB see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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were used, one weighing 1,G00 and the other 800 pounds when load- 
ed. The only witness who gives the figures of the tally is the cap- 
tain, who, reading them from a letter signed by him, the chief officer, 
and the chief engineer, date not stated nor person addressed, says 
5,685 of the large and 572 of the small tubs were discharged.^ The 
theory was that the master refreshed his recollection by looking at 
this letter ; but he is not shown to hâve had any personal knowledge 
of the tally at ail. 

The trouble with this calculation is that there is no légal proof of 
the tally. It was kept from August 36th, the day of arrivai, to 
September Ist, by the second mate at one end of the vessel and the 
boatswain at the other, and from September Ist to September 9th by 
a new second mate and the boatswain. The only one of thèse men 
produced as a witness, who had personal knowledge, is the original 
second mate, who tallied at one end of the ship between August 6th 
and September Ist. 

No explanation is offered why the master, having thèse facts and 
figures within reach, did not at the time of discharge, when witnesses 
were at hand and recollection fresh, raise the question whether the 
amount of freight paid by the consignée was correct. This is the 
time when such questions should be settled. 

The next method is to compare the draft of the vessel at the time 
of arrivai, 22 feet 3 inches, with her loading or displacement scale, 
deducting other weights than the cargo contained in her. Thèse con- 
sisted of boiler water, fresh water, coal, and stores. Allowing for 
weights other than cargo and for the différence between the spécifie 
gravity of the water at Philadelphia and water at sea, the vessel should. 
hâve had on board according to her loading scale, the accuracy of 
which was proved by the chief engineer Iverson, cargo weighing over 
4,000 tons. The foregoing calculation is corroborated by comparing 
the weights on board after the discharge of the cargo with the loading 
scale at the then draft of 11 feet. 

The chief engineer testifies that entries in the engineer's log made 
by him as to the weights of the coal, fresh water, boiler water, and 
stores on arrivai and of the same articles together with the water 
ballast after discharge of the cargo were to his knowledge correct at 
the time they were made. The theory was that by looking at the log 
he refreshed his recollection; but this was evidently not so. He had 
after looking at the log no revived or independent recollection, but 
could only say that he knew the entries when made were correct. The 
log was only marked for identification. We think it would hâve been 
better practice to ofïer the entries in évidence. Howard v. McDon- 
ough, 77 N. Y. 592; National Ulster County Bank v. Madden, 114 
N. Y. 281, 21 N. E. 408, 11 Am. St. Rep. 633. 

While the proof is not of a very satisfactory character, we think 
the district judge was justified in finding that a prima facie delivery 
of at least 4,000 tons of chalk was made out, especially in view of the 
fact that the respondent ofifered no évidence whatever as to the ac- 
tual weight of the cargo at Philadelphia if it was weighed, or how 
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the freight was estimated if the cargo was not weighed, or that it 
was not within liis power to make such proof. 
The decree is affirmed. without interest or rosts. 



The decree is affirmed, without interest or costs. 



NOTE. — The foUowing is the opinion of Adams, District Judge, in the court 
below: 

ADAMS, District Judge. This was an action to recover a balance of freight 
alleged to be due under a charter party of the steaniship Fortuiia, dated July 
26, 19<D5, between the libellant and respondent's flrni of John D. JIcGlincey & 
Company. Under this charter, the steainer was to transport a cargo of block 
ehalk, not exceeding 4,300 tons from Dunkirk, France, to Philadelphia, at the 
rate of 7 shillings and 9 pence per ton of 2,240 pounds, captain to sign bills of 
ladlng as presented. Pursuant to the contract, a cargo was duly loaded at 
Dunkirk and delivered to the consignées In Philadelphia. The captain signed 
billa of ladlng therefor. as ordered by the eharterers. The cargo was deliv- 
ered In conformity with the bills of lading. It is alleged that freight was 
duly paid on 3,725 tons, leavlng a balance of 275 tons, upon whlch freight 
should be paid, but is refused. 

The pleaded défense is a déniai that the cargo amounted to 4,000 tons and 
the libellant was left to make such proof as he could of the quantlty on board. 
The case was not tried in court. The dépositions of the master, the chief 
engineer and the mate were taken, however, and produced. I hâve read them 
carefully. Their testlmony was objècted to beeause the wltnesses, particular- 
ly the master, used the ship's loga In glvlng it, but It appears they were not 
testifying from the logs, but from their niemorles as refreshed by them and 
thèse objections should tnerefore be overruled. 

The master's testimony showed that he signed bills of ladlng for 4,200 tons, 
but the Fcatement of the amount was coupled with an acknowledgment that 
he signed "weight unknown" and he said he did not in fact know what the 
weights were. The libellant elalms that the bill of ladlng amount was cheek- 
ed by the ship's tally when loading, but the only évidence of this was the 
master's statement, that "the mate always takes the number of the cars in 
loading," which obviously is of no value when the sufflciency of légal évidence 
is questioned. 

It was attempted to establish the weights from the draft of the shlp. That 
involved glving reasonafjly accurate computations of the weights of coal, wa- 
ter, fresh and boiler, and stores on board before and after discharge. The 
weight of the coal was established by the testimony of the engineer. Some 
ealculations hâve been made of the weights of the cargo In connection with 
what is called the "Builders' scale." That was objected to as not being prop- 
erly proved and not compétent. When it was iutroduced the flrst objection 
was good, but the subséquent testimony of the chief engineer established Its 
correctness and I think it theu becanie compétent. The draft of the steamer 
at sea before discharge was 22 feet, 3 inches, from which should be deducted 
3 Inches for the fresh water she was in at Philadelphia. By the builders' 
scale it appears that a load of 4,350 tous is required to give the shlp a mean 
draft of 22 feet. When she was at that draft, she had on board 209 tons of 
weigïit other than cargo, which was therefore 4,141 tons, corresponding, sub- 
stantially, with the biJl of lading weight. The testimony shows that the 
weights of the Items of cargo were as follows: 

Before discharge After discharge 

tons. tons. 

Coal ....143 202 

Fresh Water 12 10 

Boiler water 38 38 

Stores, lumber 16 16 

Water ballast 493 

, 209 819 

The exact weight of cargo does not appear, but there is sufHcient to show 
that a greater quantlty was on board thau paid for and more than the claiïû 
hère. 
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No évidence of any kind bas been offered by the respondent, nor has any 
oral argument or bfief been submitted by him. or assistance of any kind been 
given by liiiu to the court, wbich has been left to ascertain the facts as best 
it could from the proots submitted by the libellant, aided by bis able brief. I 
thlnk in the absence of any contradiction of the liticllant's proofs, the court 
Is required to deduce from them that the weight of the cargo was at least 
4,000 tons. As the respondent has paid for 3,725 tons, a balance remains of 
295 tons, whleh at the charter rate makcs, with the exchange at $4.86, $017.59, 
for which amouut, with iuterest, the libellant should hâve a decree. 



SEXTON V. KESSLER & CO., Umîted, et al. 

(Circuit Court of Appeals, Second Circuit May 14, lOOD.) 

No. 263. 

Bankbupct (§ 163*)^ — VoiDABLE Pkefekekces— Tbansfeb of Peoperty— Dœ- 

LIVEKT PUKSUANT TO PRIOB LIEN. 

A New York banking house, by agreement, and In order to provide 
security for drafts drawn by it in the course of business on its cor- 
respondent in Manchester, England, placed certain stocks and bonds el- 
ther transférable by delivery or Indbrsed In blank in an envelope In 
Its safe deposit vaults marked "Escrow, for account of" the Manchester 
house, which was furnished with a llst of the securltles giving their mar- 
ket value. The New York house also entered the transfers on its books 
and with permission of the Manchester house, from time to tlnie, with- 
drew certain of the securltles and substituted others of equal value. The 
arrangement was made in entire good faith and continued for a number 
of years, when the New York house, having then outstanding unprotect- 
ed drafts, and its condition having become uncertain by reason of a 
panic, dellvered the securltles to an agent of the Manchester house and 
withln four months thereafter was adjudged a bankrupt. Hcld: That 
the Manchester house had an équitable lien on the securltles while 
In thé possession of Its debtor In the nature both of a mortgage and an 
agreement for a pledge which gave it the right to take possession of the 
same at any time ; that, when it took possession, it did so by virtue of 
siich prior right, and its title was that of mortgagee and pledgee, relat- 
Ing back to the time of the original transaction, and dld not constitute a 
transfer of property withln four months of the bankruptcy, which could 
be avoided as a préférence under Bankr. Act July 1, 1898, c. 541, S COb, 
30 Stat. 5G2 (U. S. Comp. St. 1901, p. 3445). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. 1 163.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
See, also, 165 Fed. 508. 

McLaughlin, Russell, Coe & Sprague (Abram I. Elkus, Frederick 
C. McLaughlin, and Rufus W. Sprague, Jr., of counsel), for appel- 
lants. 

John Larkin and J. Frankenheiiner, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges.^ 

WARD, Circuit Judge. Kessler & Ce, of New York, engaged in 
Ihe business of banking and foreign exchange, had for a long time 
drawn upon Kessler & Co., Ltd., of Manchester, without giving any 

*FoT other oues see same topic & S numbsb In Sec. & Am. Dlgi. 1907 to date, ft Bes'r Indexe* 
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security for payment of its drafts. Early in 1903 the Manchester 
house wrote the New York house as f ollows : 

"We beg to refer to the question of your providing security for the draw- 
lug crédit which you htive wlth lis, which has already been prlvately touched 
upon. We uiiderstand from Mr. Edward Kessler that it would not be very 
convenlent for you to provide this immedlately, and as we in no way wlsh to 
incommode you, although from the altered circumstances of this flrm It Is a 
matter of sonie importance to us, we propose to give you untll the 30th 
of June of this year, by which date the necessary securlties should be set 
aside for us and a list sent to us. We do not propose to nanie a fixed amount 
of crédit. Suffice it to say tliat what you are at présent using seems large, 
and rather than an Inerease we should llke to see it somewhat redueed. 

"We trust that you may be able to give effect to our wishes even sooner than 
the date we stipulate for." 

In accordance with this letter the New York house, on June 30th, 
wrote the Manchester house : 

"In accordance with instructions from Mr. Alfred Kessler, we hâve to-day 
placed in a separate package In our safe deposit vaults the followlng se- 
curlties, package marked 'Escrow for account of Kessler & Co., Limited, Man- 
chester': 

1,484 shares Oklahoma Gas & Electric Co., at 25 $ 37,100 

2,428 shares United Lightlng & Heating Co., at 12 29,13(î 

2,352 shares Daimler Manufacturing Co.,- at 50 117,600 

$373,000 United Breweries Co. first 6's, at 65 242,245 

.$400,081 
"This escrow Is Intended as a protection against our long dra^^•ings against 
your good selves." 

July 8th the Manchester house replied as follows : 

"We are in receipt of your favor of 30th ultlmo, in which yen advise us of 
the securitles you hâve laid aside as security for your long drawings on iis. 
We hâve noted the particulars as given up to us and the matter goes in order. 
If at any time you hâve the opportunity of realizing thèse securlties or any 
part of them, you are at liberty to take them and to replace them by others 
of equal value, though in that case we should of course like to see rather bet- 
ter quality." 

December 23, 1903, the Manchester house wrote to the New York 
house as follows : 

"For the purpose of the audit of our books for our yearly balance sheet, 
we should feel obliged if you would send us. In the form of a certlficate, the 
particulars of the securitles you hâve set aside against your drawlng crédit 
with us. We should like this done annually on the 31st December. We do 
not think the matter will présent any difflculty for you. Something In the 
form of the Inclosed is what we require. * * • We certify that we hâve 
specially set aside and hold for your acct. on this, the 31st day of December, 
'03, as security for the drawlng crédit which you accord us, the followlng se- 
curlties: ■* "■ * Name secs, and niarket value." 

The New York house not only conformed to thèse directions, but, 
in addition, entered the securities so set aside and ail substitutions of 
them on their loan book and notified the Manchester house of substi- 
tutions made from time to time. The securities were always either 
negotiable by delivery or indorsed in blank. The two houses did busi- 
ness in strict conformity with the foregoing arrangement until the fall 
of 1907, when a financial panic occurred in the city of New York. Oc- 
tober S5th the stâbility of the New York house being iti doubt, it de- 
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lîvered to an agent of the Manchester house then in New York City the 
escrow securities, which he deposited in a safe deposit company in 
the name of the Manchester house. November 8th a pétition in bank- 
ruptcy was filed against the New York house, and November 27th it 
was adjudicated a bankrupt. 

This is an action in equity brought by the trustée in bankruptcy to 
set aside the transfer of the securities because made within four 
months prior to the filing of the pétition; the New York house being 
insolvent, and the Manchester house knowing, or having reason to 
know, that fact, and the intention being to give it a préférence. The 
matter was referred to a master, who found in accordance with the 
prayer of the bill, and his report was confirmed by the district judge, 
from whose decree this appeal is taken. 

The master and the district judge both held the transaction in ques- 
tion to be a pledge or an agreement to pledge the escrow securities, 
and that the delivery of them under the circumstances stated in the 
bill within four months of the filing of the pétition in bankruptcy con- 
stituted a voidable préférence under the bankrupt act. It may be ad- 
mitted that the conclusion so reached was entirely right if the arrange- 
ment is to be regarded as a pledge or a promise to pledge; possession 
being essential to the existence of a pledge. This relieves us from the 
necessity of examining authorities relating to pledges. A word, how- 
ever, may be said as to the cases of Casey v. Cavaroc, 96 U. S. 467, 
24 L. Ed. 779, Casey v. National Bank, 96 U. S. 492, 24 L. Ed. 789, 
and Casey v. Schuchardt, 96 U. S. 494, 24 L. Ed. 790, upon which the 
appellant especially relies. In the second case a receipt was given by 
the bank which might hâve been treated as a déclaration of trust ; but 
the défendant relied on its rights as a pledgee. What Mr. Justice 
Bradley said in the last case was undoubtedly true of ail the cases : 

"As the only claim made by Scliuchfvrdt & Sons in their answer to the se- 
eurities In question is by way of pledge, and as there was no such delivery and 
rétention of possession by them or their agents or trustées as the law requires 
to constitute the privilège of a pledge as to third persons, their claim cannot 
be sustained." 

The intention to secure is plain; but this could hâve been accom- 
plished net only by a pledge, which is the usual course of business in 
case of choses in action, but by a mortgage or by a trust. Tt can hard- 
ly be doubted that a formally executed déclaration of trust as to spé- 
cifie securities by the New York house in favor of the Manchester 
house would hâve been good. The New York house, although the 
maker of the trust, could hâve properly acted as the trustée (Locke 
v. Trust Co., 140 N. Y. 135, 35 N. E. 578), to the extent of the trust, 
viz., the protection of the Manchester house for its acceptances. 

As the transaction was a perfectly honest one, a construction should 
be adopted to give it effect, if that is possible. In their correspondence 
the parties used neither the words "mortgage," nor "pledge," nor 
"trust," but the inapt word "escrow," which they probably did not un- 
derstand. What they did, however, clearly évidences their intention. 
The crédit to be given to the New York house was not to dépend alone 
upon its strength, but also upon additional security to be given to the 
Manchester house. The New York house, being the absolute owner 
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of certain specified ëécurities, agreed, iii accordance with the require- 
ment of the Manchester house, to hold them for its accoiint, and to 
that end both segregated them from their other securities and entered 
them upon their books as so appropriated. The Manchester house as 
the équitable owners authorized the New York house to withdraw the 
specified securities from time to time for their own purposes not ab- 
solutely, but upon condition that they shoukl substitute securities of 
equal value, which was always donc. There were, accordingly, during- 
the whole period of this crédit, specified earmarked or traceable securi- 
ties held by the New York house for account of the Manchester house. 
The use of the word "collatéral" does not necessarily indicate a pledge. 
It is important only as showing that the Manchester house's ownership 
of or interest in the securities was only for the purpose of protecting 
it for accepting the drafts of the New York house. 

Considering the family relation and the long business dealing be- 
tween the two houses, and the fact that they were dealing 3,000 miles 
apart, and that they had entire confidence in each other, the arrange- 
ment made was natural and reasonable. It was sufficiently précise to 
protect the Manchester house and elastic enough to meet the ordinary 
requirements of the business of the New York house. 

If the transaction had been a mortgage of the securities, the de- 
livery of them October 25, 1907, would hâve been good as against the 
trustée in bankruptcy because under the law of the state of New York 
mortgages of choses in action need not be filed. Lien Law (Laws 
1897, p. 636, c. 418) § 90 ; Humphrey v. Tatman, 198 U. S. 91, 25 
Sup. Ct. 567, 49 L. Ed. 956. Doubtless a court of equity would not 
intervene to enforce or perfect an imperfect mortgage as against the 
other creditors of the mortgagor ; but no such assistance would bave 
been needed, the mortgagor having voluntarily carried out the purpose 
of the mortgage by delivering the securities to the mortgagee. This 
would bave been légal, notwithstanding the insolvency of the mortga- 
gor and the knowledge of that fact by the mortgagee. Hauselt v. Har- 
rison, 105 U. S. 401, 26 L. Ed. 1075 ; Wood v. U. S. Fidelity Co. (D. 
C.) 143 Fed. 424. 

So in the case of trust receipts the courts of New York hâve been 
astute to carry out the intention of the parties. The course of business 
is as follows : A banker gives a letter of crédit to the purchaser of 
goods to enable him to pày for them upon condition that bills of lading 
to the banker's ordcr for the goods shall be delivered to him, accom- 
panied by a draf t upon the purchaser. Upon arrivai of the goods the 
banker delivers the bill of lading to the borrower; he executing a 
trust receipt to hold or sell the goods as the property of the banker for 
his benefit. Without defining exactly what the relation between the 
lender and the borrower is as to the goods — that is, whether it is that 
of mortgagor and mortgagee or of pledgor and pledgee, or a condi- 
tional sale— the courts hâve steadily protected the right of the lender 
in the goods so delivered. Farmers' & Mechanics' Bank v. Logan, 74 
N. Y. 568; Moors v. Kidder, 106 N. Y. 32, 12 N. E. 818; Drexel v. 
Pease, 133 N. Y. 129, 30 N. E. 732. 

We regard the transaction in question as a déclaration of trust in 
respect to the escrow securities by the New York house in favor of 
the Manchester house. Being the absolut e owner of the securities, it 
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declared in considération of its right to draw that it held and would 
hold the same and ail securities subsequently substituted therefor for 
the benefit of the Manchester house. From that moment the légal ti- 
tle was in the New York house, but the équitable in the Manchester 
house ; the New York house holding the securities in a fiduciary ca- 
pacity. This was the condition on which the Manchester house gave 
the drawing crédit which continued for several years, and it was be- 
cause of its ownership that its authority to substitute securities was 
needed and was given. 

We do not apprehend that this conclusion will resuit in the consé- 
quences foretold by the appellee. The public was not giving crédit to 
the New York house on the strength of its apparent ownership of 
thèse securities because it knew nothing at ail about them. The visible 
possession of chattels apparently owned by the possessor créâtes a 
wholly différent situation. In respect to such property the law pro- 
hibits secret liens as against creditors. Yet ownership of chattels 
where there has been no change of possession will be protected if they 
are set apart and marked and in this way notice given to the public. 
First National Bank v. Pennsylvania Trust Co., 124 Fed. 968, 60 C. 
C. A. 100. There was, however, as to the securities under considéra- 
tion, no secrecy which was not inhérent in their nature. The public 
does not know what stocks, bonds, or notes a merchant has, and there- 
fore does not give him crédit because of them. There is no évidence 
that any exhibition of or statement as to thèse securities was made to 
any one by the New York house for the purpose of obtaining crédit. 
Their books, if examined, would hâve shown what the real dealing be- 
tween them and the Manchester house was. 

If there had been no insolvency, and the New York house had with- 
drawn securities without substituting others, a court of equity would 
hâve compelled it to do so, or at least would hâve enjoined it from 
making such withdrawals, at the suit of the Manchester house. If, 
having failed to cover its drafts, the New York house had refused to 
deliver the securities to the Manchester house, a court of equity would 
hâve compelled it to do so. In delivering the securities to the Man- 
chester house October 25, 1907, the New York house acted without 
the compulsion of a court of equity in strict accordance with the trust 
it had declared four years before, when entirely solvent. For the first 
time in that course of dealing there was an expectation that the New 
York house would not cover its drafts; that the Manchester house 
would hâve to pay them and would need to realize upon the securities 
which the New York house held for its protection. No new right or 
privilège was then created voidable under the bankrupt act. The de- 
livery of thèse earmarked securities was in strict pursuance of the 
agreement made long before on the strength of which the crédit was 
given. Sabin v. Camp (C. C.) 98 Fed. 974, cited with approval in 
Thompson v. Fairbanks, 196 U. S. 516, 534, 25 Sup. Ct. 306, 49 L. 
Ed. 577. A libéral construction should be given to thèse transactions 
in aid of the obvions intention of the parties. 

The decree of the court below is reversed with costs. 

NOYES, Circuit Judge (concurring). While I concur in the re- 
suit reached by Judge WARD, I am constrained to base niy conclusions 
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upon essentially différent grounds ; and the case is of sucli importance, 
both on account of the amount in controversy and the principles in- 
volved, that a separate opinion seems called for. 

In considering the case f rom any point of view, one thing is appar- 
ent from the outset, and that is the good faith of the parties. Another 
thing is also apparent. The New York house intended that the se- 
curities in question should afïord protection to the Manchester house 
for their acceptances, and the latter supposed that they were obtain- 
ing protection. Both parties acted upon the assumption that that 
which they did accomplished something. The New York house fur- 
nished security in the form desired by the Manchester house and the 
latter accepted the former's drawings upon that security. The trans- 
action, if invalid, is only so because it contravenes some statute or pos- 
itive légal principle; and it cannot be declared invalid without inflict- 
ing great hardship upon the Manchester house. 

In determining the validity of the transaction, it is necessary, in the 
first place, to ascertain what its légal nature was. Judge WARD has 
held that it amounted to a déclaration of trust by the New York house 
in favor of the Manchester house ; but I cannot accept this conclusion. 
It is an essential élément in a déclaration of trust that title pass from 
the déclarant of the trust as an individual to himself as trustée. It 
must be shown that he intends to divest himself of the bénéficiai inter- 
est in the property and to hold it thereafter as a trustée for the bene- 
fit of another. Now it is clear from the évidence that this is just what 
the New York house did not intend to do. They intended to set aside 
the obligations only as security for their indebtedness to the Manches- 
ter house. In case this indebtedness were paid, the latter were to hâve 
no interest in the security. The bénéficiai interest in the property, 
the equity of rédemption, instead of passing to the Manchester house, 
as would be essential in a déclaration of trust, was intended by both 
parties to remain in the New York house. The initial setting aside of 
the securities and the course of dealing between the two houses were, 
in my opinion, wholly inconsistent with the création or existence of a 
déclaration of trust. The transaction must stand, if at ail, as one in 
which the Manchester house obtained security only. 

Now security might hâve been afforded either by way of mortgage 
or pledge. The gênerai distinction between a mortgage and a pledge 
is that in one the title passes, but not necessarily the possession; 
while in the other the title does not pass, but the possession must. A 
pledge is a mère lien and something less than a mortgage. As said by 
the Master of the Rolls in Jones v. Smith, 3 Ves. Jr., 372 : 

"A mortgage Is a pledge aiid more, for It is an absolute pledge to become 
an absolute Interest if not redeeuied at a certain time." 

In this case, the bonds, certificates of stock, promissorj^ notes, and 
other securities were duly indorsed and assigned so that when Kessler 
& Co. of Manchester took possession of them shortly before the bank- 
ruptcy proceedings the title to them passed even if it had not done so 
before. Under thèse conditions there is the highest authority for say- 
ing that, when the Manchester house received the securities so indors- 
ed and assigned, it had a double title to them- — that of mortgagee and 
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pledgee. In the very case principally relied upon by the défendants 
(Casey v. Cavaroc, 96 U. S. 467, 477, 24 L. Ed. 779), the Suprême 
Court of the United States, in speaking of a case where bills receiva- 
ble had been both pledged and assigned to a créditer, said : 

"In such case they [the securities] are held by the créditer by way of mort- 
gage as well as pledge, and a mortgage Is valld notwithstaudlng the mort- 
gagor bas the possession. The différence ordinarily recognlzed between a 
mortgage and a pledge is that the title is transferred by the former, and pos- 
session by the latter. Indeed, possession may be considered as of the very 
essence of a pledge (Pothier, Nantissement, 8) ; and, if possession be once 
glven up, the pledge, as such, Is extinguished. The possession need not be 
actual. It may be eonstructive, as where the key of a warehouse containing 
the goods pledged is delivered, or a bill of lading is assigned. In such case 
the act done will be considered as a token, standing for actual dellvery of the 
goods. It puts the property under the power and control of the credltor. In 
some cases such eonstructive dellvery cannot be effected wlthout dolng what 
amounts to a transfer of the property also. The assignment of a blU of lad- 
ing is of that kind. Such an assignment is necessary, where a pledge is pro- 
posed, in order to give the eonstructive possession required to constltute a 
pledge ; and yet it formally transfers the title also. In such a case there is 
a union of two distinct forms of security; that of mortgage and that of 
pledge ; mortgage by virtue of the title, and pledge by virtue of the possession. 

"TEis advantage exists when notes and bills are transferred to a credltor 
by way of collatéral security. His possession of them gives them the char- 
acter of a pledge. Their indorsement if payable to order, or their dellvery If 
payable to bearer, gives hiiu the title also, which is something more than a 
pledge. This double title existed in White v. Platt, 5 Denio (N. Y.) 269, and 
In Clark v. Iselin, 21 Wall. 360, 22 L. Ed. 568. Hence the actual possession 
of the securities by the credltor was a matter of less importance In those 
cases." 

I fully appreciate that this lânguage of the Suprême Court seems 
in conflict with the generally accepted doctrine that a pledge of choses 
in action does not necessarily become a mortgage because the title is 
conveyed. In the case of a chose in action there cannot well be a 
pledge without an assignment. Thus, if negotiable paper does not re- 
quire indorsement, title passes to the pledgee upon delivery ; if indorse- 
ment is necessary, the fact that it is made does not, it is generally 
held, necessarily make the transaction a mortgage. In such a case it is 
necessary that the pledgee should hâve the title in order to obtain ef- 
fectuai security. Consequently, it has usually been said in the case of 
indorsed shares of stock and negotiable paper that whether a transac- 
tion should be regarded as a mortgage or a pledge must be determined 
from the agreement between the parties. 

Accepting this latter view as correct, there is much to support the 
contention that the parties in this case intended something more than a 
pledge. They used the word "escrow," which has usually to do with 
the passing of title. The securities were delivered to the Manchester 
house as being its property, and they had previously been set aside 
and marked with its name. But I think it unnecessary to détermine 
whether the transaction was a mortgage or a pledge. It is sufScient 
to say, in view of the décision of the Suprême Court, as well as in 
view of the facts shown in addition to the indorsements indicating a 
mortgage, that the Manchester house, after taking possession, may 
safely be regarded as holding both by way of mortgage and by way of 
pledge. 
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Indeed, the case of Casey v. Cavaroc, supra, would seem to afford 
authonty for the conclusion that the transaction might be valid as a 
mortgage even if Kessler & Ce. of Manchester had not taken actual 
possession of the securities before the bankruptcy. As shown in the 
extract from the opinion already quoted, the matter of the physical pos- 
session of securities is of less importance when they are so indorsed 
that title will pass than when there is a mère attempted pledge. And 
in another part of the opinion the court said (96 U. S. 486, 24 L,. Ed. 
568) : 

"It must not be overlooked that the Crédit Mobilier bas no other clalm to 
the securities In question but that of pledge. A pledge, and possession, whlch 
Is its essential Ingrédient, must be made out, or thelr privilège fails. An 
agreement for a pledge raises no privilège. There Is no mortgage, for the 
title of the securities was cever transferred to them. The évidence of the 
cashier la that thëy were ail stamped payable to the order of the bank, when 
discounted. They were not indorsed by the cashier until the day they were 
removed by Cavaroc, whlch was after the bank had failed." 

Moreover, were the f act of taking possession absent in this case, 
it would probably be possible to sustain the claim of the Manchester 
house to the securities upon broader and more satisfactory lines than 
could be drawn from the distinction just referred to. The légal dif- 
férence before delivery of indorsed and unindorsed securities, except 
in the case of spécial indorsements, would seem to be slight; but the 
equities of the case, coupled with what the parties did, aside from any 
technicality, make out a strong case in support of an équitable lien 
in the nature of a mortgage upon the securities in favor of the Man- 
chester house, valid against the trustée in bankruptcy without a change 
of possession. It is unnecessary, however, to détermine the case, nor 
to consider it at length, upon the theory that there was no change of 
possession because, as we bave seen, the Manchester house did take 
possession of the securities, and such act is a factor of importance, 
and, as already shown, after the Manchester house took possession it 
held the securities both by way of mortgage and by way of pledge. 

Now, there being no fraud in the transaction and no rights of pur- 
chasers or attaching creditors having intervened, the taking posses- 
sion of the securities by the Manchester hoase before the bankruptcy 
was, in the absence of a statute making it unlawful, entirely légal and 
proper. Regarded simply as a pledge, the pledgee had the right to 
take possession. Thus in Parshall v, Éggert, 54 N. Y. 18, the court 
said: 

"In the absence of any Intermediate right, the parties conld perfect a wrlt- 
ten eontract of pledge by subséquent delivery. Even between successive pledg- 
ees, without any communication with each other, that one who lawfuUy ob- 
talns possession, at the tlme of the pledge or subsequently, is entitled to be 
preferred. • * * A créditer who acquires a spécifie right to or lieu on 
the thing pledged may prevent the pledgee's interest In an uudelivered chattel 
from attaching; but such is not the condition of the credltor at large. The 
«nly ground on which he can claim to prevent the perfectlng of such a right 
In the pledgee is that It works a fraud upon him." 

And in Jones on Pledges (2d Ed.) § 38, it is said: 

"A pledge or eontract for a pledge, Ineffectual for want of delivery, may be 
rendered valid by a subséquent delivery, even as against an intermediate cred- 
ltor at large of the pledgor. Of course, sUch subséquent delivery would not 
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prevail against à creditor who had, between the time of the making of the 
cpntract and taklng possession under it, acquired a spécifie lien upon the thinf; 
pledged by attachaient or le%'y of exécution. The only other obstacle wlilcli 
could prevent such a transaction froni belng effectuai would be the interven- 
tion of fraud." 

When therefore the Manchester house obtained possession of the 
securities, it lawfuUy held them as pledgee and mortgagee, unless its 
rights were affected by some statute ; and the only statute which it 
claimed to operate against it is the provision of the bankruptcy act 
(Act July 1, 1898, c. 541, § 60b, 30 Stat. 563 [U. S. Comp. St. 1901, 
p. 3445]), making transfers of property made under certain conditions 
within four months of bankruptcy unlawful préférences. So the pri- 
mary question whether the act appHes in this case is whether, within 
its meaning, the securities in question were transferred within four 
months of the bankruptcy. If they were not so transferred, there was 
no préférence, and the détermination of the question of time will dis- 
pose of ail questions concerning the securities constituting the gênera! 
escrow. 

Manifestly at some time there was a transfer of the securities. 
When did it take place? If it took place at the time the parties intend- 
ed to charge the securities for the benefit and protection of the Man- 
chester house, when they were put aside and indorsed, when the equi- 
ties of the Manchester house were created, it took place more than four 
months prior to the bankruptcy. If, on the other hand, it took place 
only when the physical possession of the securities was taken, it was 
within the prescribed period. 

Now, as bearing upon this question of time, it is clear that the Man- 
chester house had the right at any time to demand and take posses- 
sion of the securities set aside for its benefit. While the necessity for 
immediately taking possession was evidently not contemplated by the 
parties, I think that the very fact that the securities were set aside "in 
escrow" shows that the right of the Manchester house to take pos- 
session was recognized at the beginning. Delivery upon condition is 
the very essence of an escrow, and, while that term was improperly 
used by the parties hère to describe their transaction, I think it still 
carries with it the idea of delivery; and, there being no agreement 
otherwise, delivery would take place when required by the Manches- 
ter house. I hâve no doubt that after demand the Manchester house 
could hâve enforced its rights to the possession of the securities in 
equity if not in law. 

The possession having been actually taken within four months of 
the bankruptcy, we now reach the décisive question whether it can be 
held to relate back to the time when the right to take possession was 
created — whether the act of taking possession created a lien, or mere- 
ly enlarged and perfected an existing lien. And, in my opinion, in 
view of the equities between the parties and ail the circumstances, such 
act should relate back to the création of the right which it perfected, 
and the transfer be regarded as having taken place more than four 
months bëfore the bankruptcy. 

The case of Thompson v. Faîrbanks, 196 U. S. 516, 25 Sup. Ct. 306, 
49 1,. Ed. 577, seems directly in point hère. In that case a mortgagee 
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took possession, with the consent of the mortgagor, of after-acquired 
property covered by a valid mortgage within four months beîore bank- 
ruptcy proceedings against the mortgagor; but the Suprême Court 
held that this was donc pursuant to a pre-existing right and did not 
constitute a préférence, and quoted with approval the following ex- 
tract from Sabin v. Camp (C. C.) 98 Fed. 974, where it was held that 
a transaction which was consummated within the prescribed period 
was not a préférence, because it had originated bef ore : 

"What was done was In pursuance of the pre-existing contract, to wliich no 
objection was made. Camp fumished the money out of whlch the property, 
which is the subject of the sale to him, was ereated. He had good riglit, in 
eqnity and in law, to make provision for the security of tbe money so advanc- 
ed, and the property purchased by his money is a legltimate security, and one 
frequently employed. There is always a strong equity in favor of a lien by 
one who advances money upon the property which is the product of the money 
so advanced. This was wliat tlie parties intended at the time, and to this, 
as already stated, there Is, and can be, no objection in law or in morals ; and 
when, at a later date, but still prlor to the flling of the pétition in banlvruptcy, 
Camp exercised his rights under tliis valld and équitable arrangement to pos- 
sess hlmself of the property and make sale of it In pursuaiice of his contract, 
lie was not guilty of securing a préférence under the bankruptcy law." 

The Suprême Court then went on to say: 

"The principle that the taking possession may sometinies be held to relate 
back to the time when the right so to do was ereated is recognized in the 
above case. So in this case, although there was no actual existing lien upon 
this after-acquired property untll the taking of possession, yet there was a 
positive agreement, as contalned in the mortgage and existing of record, un- 
der which the inchoate lien might be asserted and enforced, and, when en- 
forced by the taking of possession, that possession, under the facts of this 
case, related back to the time of the exécution of the mortgage of April, 1891, 
as It was only by virtue of that mortgage that possession could be taken. 
The Suprême Court of Vermont has held that such a mortgage glves existing. 
lien by contract, which may be enforced by the actual taking of possession, 
and such lien can only be avoided by an exécution or attachment créditer, 
wliose lien actually attaches before the taliing of possession by the mortgagee. 
Although this after-acquired property was subjected to the lien of an attach- 
ing or an exécution creditor, if perfected before the mortgagee took posses- 
sion under his mortgage, yet, if there were no such creditor, the enforcement 
of the lien by taking possession would be légal, even If within the four months 
provided in the act. There is a distinction between the bald création of a 
lien within the four months, and the enforcement of one provided for in a 
mortgage executed years before the passage of the act, by virtue of whlch 
mortgage, and because of the condition broken, the title to the property be- 
comes vested in tbe mortgagee, and the subséquent taking possession becomes 
valid, except as above stated." 

See, also, Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 
L. Ed. 956; Wood v. United States Fidelity, etc., Co. (D. C.) 143 Fed. 
424. 

I think thèse principles applicable hère. While the Suprême Court 
in the cases referred to treats the validity of the mortgages and the 
rights of the mortgagees thereunder to be matters of local law, in my 
opinion it also states this underlying and controlling distinction : The 
exercise of a pre-existing right well founded in equity is not a préf- 
érence, although occurring within the prescribed period. "The bald 
création of a lien within four months" is a préférence. 

The application of the principle involved in this distinction is de- 
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cisive hère in favor of the Manchester house. It had an équitable right 
to the securities which were held "in escrow" for its benefit. Its rights 
and equities were created years before the bankruptcy. It could at 
any time hâve enforced its right to the possession of the securities. 
No élément of fraud and no intervening rights of purchasers or at- 
taching creditors appear. The securities were not property the pos- 
session of which would be visible to third persons and aiïord a basis 
of crédit. It is my opinion that possession was taken pursuant to a 
pre-éxisting right, and that équitable principles support such right. I 
think that this is in no aspect a case of the bald création of a lien with- 
in four months of bankruptcy. 

The case of Zartman v. First National Bank, 189 N. Y. 273, 83 N. 
E. 137, 12 h. R. A. (N. S.) 1083, relied upon by the appellee as his 
principal case upon this point, is not in conflict with thèse views. In 
that case there was merely a contract to give a mortgage upon after- 
acquired property. There was no lien which could hâve been enlarged 
or perfected by taking possession. 

Finally, I think it a serions question whether a mortgagee or pledgee 
taking possession of property in pursuance and in the enforcement of 
a pre-existing right of long standing can properly be said to hâve rea- 
sonable cause to believe that the mortgagor in surrendering possession 
is intending to give him a préférence. He takes possession in his own 
right of that which he looks upon as his own spécial property. In- 
stead of regarding the transaction as a préférence, he would, as sug- 
gested in Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 
L. Ed. 577, rather take it as a récognition of his right under his mort- 
gage or pledge. See, also, Humphrey v. Tatman, 198 U. S. 93, 25 
Sup. Ct. 567, 49 L. Ed. 956. 

Upon principles similar to those already considered, I think that 
the taking of possession by the Manchester house of the securities em- 
braced in the "spécial escrow" related back to its création, and, con- 
sequently, that that transaction, although occurring within four months 
of the bankruptcy, was based upon a contemporaneous considération 
and did not constitute a préférence. 

The decree of the District Court should be reversed, with costs. 

EACOMBE, Circuit Judge. I concur in the conclusion that the de- 
cree should be reversed, for the reasons set forth in the opinion of 
Judge NOYES. 



KANSAS NATURAL GAS CO. v. HASKELL et al. 

(Circuit Court, E. D. Oklalioma. July 3, 1900.) 

Nos. 8.56-859. 

1. Courts (§ 303*) — Jueisdiction of Fedeeal Courts— "Suit Against the 
State." 

A suit to enjoin individual défendants from proeeeding as officers of a 
State to enforce an act of the Législature of such state which is uncon- 
stltutional and void is not a "suit against the state" within the meaning 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
172 F.— 35 
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of thé eleventh amendment to the Constitution, and Is wittln the Jurls- 

dlctlon of a fédéral court. . ono • 

(Ed. Note.— For other cases, see Courts, Ccnt.Dig. § 844y2 ; DecDig. § 303.» 

For other définitions, see Words and Plirases, voL 7, p. 6778 ; vol. 8, p. 7809. 

Fédéral jurisdictlon of suits agalnst state, see note to Tlndall v. Wes- 

ley, 13 O. 0. A. 165.] 

2. CoNSTiTunoNAL liAW (§ 17*) — Validitt of State Statutb— Détermina- 
tion— Scope OF Inquiet. 

In determining wbether a state statute Is wlthin the powers of the 
State, a court will look beyond the title of the aet, to ascertain Its real 
purpose and efCect from an examlnation of the body thereof. 

[Ed. Note.— For other cases, see Constltutlonal Law, Cent D-lg. §§ 43- 
45 ; Dec. Dig. § 47.*] 
6. Mines AND Minerals (§ 48*) — Oonstitutional Law (§§ 209, 240, 277*) — 
Eminent Domain (§ 87*)— Natubal Gas— Natuee of Pbopeety— Powebs 
OF State. 

Natural gas found wlthin the territorial limits of a state Is not a prod- 
uct which the state may conserve and préserve by law as a thing in which 
the peopîe of the state hâve a common interest, as flowlng streams, wlld 
animais, etc. ; but one who by lawful right reduces it to possession bas 
the absolUte right of property therein, with the right to transport and 
Bell and deliver the same as other personal property, of which right he 
caunot be deprived by the state wlthout just compensation, without vio- 
lation of the fourteenth amendment to the fédéral Constitution, and also, 
in Oklanoma, oi article 2, § 24, of the state Constitution. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 48;* 
Constltutlonal Law, Dec. Dig. §§ 206, 240, 277;* Eminent Domain, Dec. 
Dig. § 87.*] 

4. Commerce (§ 33*) — Eminent Domain (§ 2*) — Interstate Commerce- At- 

TEHPTED Prohibition bt Statk. 

Acts Okl. 1907, p. 586, c. 67, which prohibits, except for prlvate use, 
the construction of pipe Unes for the transportation of natural gas within 
the state, except by corporations organized thereunder by charters pro- 
vlding that such gas shall not be transported out of the state, nor sold 
or delivered to any one else to be taken out of the state, is void as an at- 
tempt to interfère with Interstate commerce. In violation of the commerce 
clause of the fédéral Constitution, and, as appUed to owners of gas wells 
In the state, as in violation of article 2, § 24, of the state Constitution, pro- 
viding that private property shall not be taken without just compensation. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 33 ;♦ Eminent 
Domain, Dec. Dig. | 2.*] 

5. HiGHWAYs (§§ 80, 89*)— TiTiB TO Feb and Eights or Abuttinq Ownebs — 

Use oï Highway by Abuttinq Owneb foh Other Purposes. 

The fee to the land comprising rural highways in the portion of Okla- 
homa which was formerly Indian Territory is not vested in the state, but 
in the abutting landowners, subject only to an easement in the public to 
use the same for highway purposes ; and the state has no power to pro- 
hibit the laylng and maiutaining of pipe lines over or across such high- 
ways, by coutract with such owners, for the transportation of natural 
gas from within to without the state in Interstate commerce, where it 
does not interfère with the easement in the public, and subject to such 
reasonable rules and rei^; -i tiens as the state may impose in the Interest 
of the public heaith and safety. 

[Ed. Note.— For other cases, see Highways, Cent. Dig. §§ 288-299; Dec 
Dig. §§ 80,89.»] 

In Equity. On motions for preliminary injunctions and demurrers 
to bills. Bills by the Marnet Mining Company, by A. W. Lewis, and 

•For other cases see same topio & § numebk In Dec. & Am. Sigs. 1907 to date, & Rep'r Indexe* 
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by O. A. Bleakley against the same défendants are also governed by 
the opinion reported herewith. 

E. L. Scarritt, Eugène Mackey, John J. Jones, J. P. O'Meara, Zeve- 
ly, Givens & Smith, and Edward W. Hatch, for complainants. 

Charles West, Atty. Gen., and Flynn, Ames & Chambers, for re- 
spondènts. 

POLLOCK and CAMPBELL, District Judges. The scope of each 
of the foregoing bills being identical, and the object and purpose 
sought to be accompHshed thereby being the same, the cases will 
be considered together, as they hâve been argued, briefed, and sub- 
mitted for décision in that manner. The facts necessary to a dé- 
cision of the questions involved may be stated, as follows : 

At its regular 1907 session the Législature of this state passed an 
act, the same being chapter 67, p. 686, of the Laws for the Year 1907, 
which provides as follows: 

"Chapter 67. 

"Pipe Lines. Regulatlng Gas and 011 Pipe Llneg. 

"Article 1. 

"An act re^lating the laylng, constructing, and malntainlng and operatlng of 
gas pipe Unes for the transportation of natural gas wlthln the state of 
Oklahoma, deflning the modes of procédure for the exercise of the right 
of emlnent domain for such purposes, providing for the inspection and 
supervision of the laylng of such pipe Hues and limitlng the gas pressure 
therein, and providing penalties for the violation thereof. 
"Be it enacted by the people of the state of Oklahoma: 
"Section 1. Any firm, copartnership, association or comblnation of Indivldu- 
als may beeome a l>ody corporate under the laws of this state for the purpose ■ 
of producing, transmltting, or transporting natural gas to points within this 
state by complying with the gênerai corporation laws of the state of Oiilahoma, 
and with this act. 

"Sec. 2. No corporation organized for the purpose of, or engaged in the trans- 
portation or transmission of natural gas within this state shall be granted a 
charter or right of eminent domain, or right to use the highways of this state 
unless It shall be expressly stipulated in such charter that it shall only trans- 
port or transmit natural gas through its pipe lines to points within this state; 
that it shall not connect with, transport to, or deliver natural gas to individu- 
als, associations, copartnerships, eompanies or corporations engaged in trans- 
porting or furnishing natural gas to points, places, or persons outside of this 
state. 

"Sec. 3. Foreign corporations formed for the purpose of, or engaged In the 
business of transporting or transmltting natural gas by means of pipe lines, 
shall never be licensed or perniitted to conduct such business within this state. 
"Sec. 4. No association, comblnation, copartnership or corporation shall hâve 
or exercise the right of emlnent domain within this state for the purpose of 
constructing, or maintaining a gas pipe Une or lines within this state, or shall 
be permltted to take private or public property for their use within this state, 
unless expressly granted such power in accordance with this act. 

"Sec. 5. The laylng, constructing, building and maintaining a gas pipe Une 
or Unes for the transportation or transmission of natural gas along, over, un- 
der, across or through the highways, roads, bridges, streets. or alleys in this 
state, or of any county, city, municipal corporation or any other public or pri- 
vate premises within this state is hereby declared an addilional burden upon 
sald hlghway, bridge, road, street, or alley, and any other private, or public 
premises may only be done when the right is granted by express charter from 
the state and shall not be constructed, maintained, or operated until ail dam- 
ages to adjacent owners are ascertained and paid as provlded by law. 
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"Sec. 6. AU pipe Unes for the transportatlon or transmission of natural 
gas in this state shall be laid under the direction and inspection of proper per- 
sons skilled in such business to be designated by the chief mining Insp«ctor for 
such duty, and the expansés of such inspection and supervision çhall be borne 
and paid for by the parties laying and constructing such piijellnes for the 
transportatlon or transmission of natural gas. 

"Sec. 7. No pipe Une for the transportatlon or transmission of natural gas 
shall be subjected to a greater pressure than three hundred pounds to the 
square Inch, except for the purpose of testing such lines, and gas pumps shall 
not be used on any gas pipe Unes for the transportatlon or transmission of 
natural gas or used on or in any gas well within this state. 

"Sec. 8. Any corporation granted the right under the provisions of this 
act to exercise the right of eminent domain, or use the highways of this state 
to construet or maintaln a gas pipe Une or Jines for the transportatlon or 
transmission of natural gas to points within this state, which shall transport 
or transmit any natural gas to a point outside of, or beyond this state, or 
shall connect vs'lth or attempt to connect with or threaten to connect with any 
gas pipe line furnishing, transporting, or transmittlng gas to a point outside 
of, or beyond this state, shall by each or ail of said acts, forfeit ail right granted 
it or them by the charter from this state, and said forfeiture shall extend 
back to the tlme of the commission of said act or said acts in violation of this 
Act ; and such act or acts shall of themselves work a forfeiture of any and 
ail rlghts of any and every, klnd and charaeter which may be or may hâve 
been granted by the state for the transportatlon or transmission of natural 
gas within this state, and ail the property of said corporation and ail the 
property at any time belonging to said corporation, at any time iised in the 
construction, maintainlng or opération of said gas pipe line or lines shall, in 
due course of law, be f orfeited to and be talven into the possession of the state 
through its proper officer and in said action there shall be a right to the state 
of the appointment of a rceeiver, either before or after the judgment, to be 
exercised at the option of the state, and the offlcer taking possession of said 
property shall immediately disconnect said pipe line or lines at a proper point 
in this state from any pipe line or lines going ont of, or beyond the state. 
• And said property shall be sold as directed by the court having jurisdiction 
of said proceedings, and the proceeds of said sale shall be applied, flrst to 
tiie payment of the cost of such proceeding, and the reiuainder, if any, paid 
into the school fund of the state, and said charter under which said act or 
iicts were committed shall be revoked, and no charter for the transportatlon 
or transmission of natural gas shall ever be granted to any corporation hav- 
ing among its stockholders any person who was one of the stockholders of 
said corporation, whose charter has or may bave been forfeited as aforesaid, 
and if any such charter shall bave been granted, and tliereafter a person shall 
become a stockholder thereof who was one of the stockholders of the corpora- 
tion whose charter has been or may hâve been forfeited, as herein provided, 
the charter of said corporation, one of whose stockholders is as last named, 
shall therefore be forfeited and revoked: Provided, that any person who may 
be denied the right to become a stoclîholder as above prescribed may be grant- 
ed the right to become such stockholder by the corporation commission, when 
such person shows to such commission that he was not a party to the former 
violation of this act. 

"Sec. 9. No pipe lines for the transportatlon or transmission of natural gas 
shall be laid upon private or public property when the purpose of such line 
is to transport or transmit gas for sale to the public untll the same is prop- 
erly inspected as provided in this act ; and before any gas pipe line Company 
shall furnish or sell gas to the public, it shall secure from the inspecter a cer- 
titicate showing that said line is laid and constructed in accordance with this 
act, and under the Inspection of the proper offlcers, provided, that nothing in 
this act shall be construed to prevent persons drilllng for oil and gas from 
laying surface Unes to transport or transmit gas to wells which are being 
drilled within this state and further provided, that factories in this state may 
transport or transmit gas through pipe lines for their own use for factories 
located wholly within this state, upon securing the right of way from the 
state over or along the highways and from property owners to their lands. 
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"Sec. 10. That no person, flrm or association or corporation sliall ever be 
permitted to transmit or transport natural gas by pipe lines in tliis state or 
In tiiis State eonstruct, operate a pipe line for tlie transmission of natural 
gas, except sucli persons, firms, associations, or corporations be incorporateci 
as in this act provided, except as in section 9 of this act, and provided further 
that ail persons, firms, corporations, associations and institut] uns now doing 
the business of trausporting or transmission of natural gas in tliis state and 
otherwise complying witli this act are hereby permitted to incorporate, under 
the provisions of this act within ten days after the passage and approval of 
the same. 

"Sec. 11. Ail acts and parts of acts in confllct with this act are hereby re- 
pealed. 

"Sec. 12. An existlng emergeney is hereby declared by the Législature for 
the préservation of the public peace, health and safety of the state. 

"Sec. 13. This act shall take effect from and after ils passage and approval 
as provided by law. 

"Approved Deeember 21, 1907." 

The several bills présentée! in the above entitled and numbered 
cases call in question the constitutional vaUdity of the foregoing en- 
actment. The status and interest of the several complainants in the 
subject-matter of this litigation, as averred in the bills of coniplaint, 
may be briefly stated as f ollows : 

The Kansas Natural Gas Company, complainant in case No. 856, 
is, and was at the date of the commencement of that suit, a corporate 
citizen of the state of Delaware. Its business is that of purchasing 
and distributing natural gas to consumers. It is in the market for, 
and is willing to buy and receive, large quantities of natural gas for 
tran.sportation by it to the several citiçs of Kansas and Missouri along 
its trunk pipe line, and supplied by it with natural gas there to be dis- 
tributed, sold, and used. It bas a contract for the purchase of ail the 
gas that can be produced from a certain well located in Washington 
county, this state, and lias acquired by purchase a right of way over 
and across the land upon which said well is situated for the laying 
of a pipe line for the transportation of said gas. It proposes to, and 
if permitted to so do will, extend its présent trunk pipe line from the 
présent southern terminus thereof in the state of Kansas southward 
across the state line into the state to receive gas which it bas a right 
to receive under its said contract. It also proposes to build and eon- 
struct latéral and branch lines from said main trunk line so extend- 
ed for the purpose of gathering and receiving such gas as it may be 
able to purchase from the owners of other wells in the state. Said 
line will be used by it for the transportation of natural gas from wells 
in the state into the states of Kansas and Missouri, and not in any 
way for local traffic in the state. The cost of constructing its proposed 
pipe lines will be more than $100,000. 

The Marnet Mining Company, complainant in case No. 857, is, and 
was at the date of the commencement of that suit, a corporate citizen 
of the state of West Virginia. For the purpose of transporting natu- 
ral gas from the owners and producers thereof in the state to purchas- 
ers and consumers thereof in the states of Kansas and Missouri, it 
bas purchased a right of way over certain lands in this state, and 
proposes to build and eonstruct a System of pipe lines from the states 
oî Kansas and Missouri into this state, to be used exclusively for in- 
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tèrstate transportation o£ natural gas, and not in any way for local 
traffic in the state. Upon the completion of said pipe Une, it will be 
in the market for, and will be willing to buy and receive, large quanti- 
ties of natural gas, to be delivered at the wells in this state, and thence 
transported by it through said pipe lines eut of the state, and into the 
States of Kansas and Missouri, for sale, distribution, and use in those 
States. 

A. W. Lewis, complainant in case No. 858, is, and was at the date 
of the commencement of said suit, a citizen and résident of the state 
of Ohio. He is the owner of an oil and gas lease made to him by one 
Stephen B. Tehee on the 13th day of May, 1905, by the terms of which 
he bas acquired the right to construct wells on a certain tract ot land 
in this state belonging to said Tehee, and to take therefrom ail the 
gas which can be produced from said premises for a period of 15 years 
from the date of said contract. Agreeable to the terms of said con- 
tract, complainant at a cost of many thousand dollars drilled and con- 
structed a well upon said lànd capable of producing many millions of 
cubic feet of gas per day. Because of the supply of gas in this state 
beîng in excess of the local demand, he is unable to sell, market, or 
dispose of the same in this state, and, being prevented from transport- 
ing said gas from the state, he has suffered great loss and damage in 
being deprived of his property without compensation. 

O. A. Bleakley, complainant in case No. 859, is a citizen and rési- 
dent of the state of Pennsylvania, and was at the date of the com- 
mencement of that suit. For the purpose of constructing a pipe line 
for transportation of natural gas from certain points in this state into 
the state of Kansas, he applied to the honorable Secretary of the In- 
terior for a right of way over the lands of certain Indians in Wash- 
ington county, in this state, through which said proposed pipe line 
will run, and on the 2d day of June, 1908, the honorable Secretary of 
the Interior of the United States, by virtue of the power vested in 
him, did grant unto complainant the right of way across said Indian 
lands along and over a certain designated route. This right of way 
was granted to complainant on condition that he should, in accordance 
with the laws of the United States and the rules and régulations of 
the Interior Department, pay to the Indian agent the value of such 
right of way, the daniages which the several owners of land over 
which the same would pass would sustain from laying, building, and 
maintaining said line. ïn compliance with said condition and re- 
quirement he paid to the Indian agent at Muscogee the sum required 
to be paid, said sum being the full and fair amount of such right of 
way and the full and fair amount of such damages. The complainant 
proposes to build and construct a pipe line on the right of way so ob- 
tained, for the exclusive purpose of transporting natural gas from 
this state into the state of Kansas, not in any way for local traffic in 
this state. 

The several bills further disclose under a large area of this state 
natural gas exists in abundance ; that a large number of wells hâve 
been drilled at great expense and capable of producing more than 
1,000,000,000 cubic feet of natural gas per day ; that this amount is 
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Tnucfi more tlian is required to meet ail tlie demands of the people of 
Ihe state; that this excess of supply is required to meet the wants of 
those residing without the state, in the states of Kansasarid Missouri; 
and while such want may be supplied through distributing plants now 
constructed and those contemplated by complainants, and the excess 
product may be there disposed of at a f air profit by the owners, under 
présent conditions the owners are required to cease development work, 
to keep large and valuable wells capped and inoperative, to their great 
injury and damage. It is further disclosed by the several bills the 
gas owned by complainants for the most part is produced from lands 
owned by Indians under leases executed by them with the approval 
of the Secretary of the Interior bef ore the admission of this state into 
the Union. It is further averred in the bills the sole object and pur- 
pose of complainants is to engage in the marketing and transportation 
of natural gas beyond the confines of the state only, and not to engage 
in the performance of any public service in this state; that in con- 
structing lines for such transportation it will not be necessary to carry 
them along and upon the public highways of the state, but only to 
cross under or over the same; that such pipe Unes so to be constructed 
are private lines, to be safely and properly constructed and laid by 
virtue of private contracts with the owners of the land in such manner 
as to endanger the lives, health, and property of no one, and in just 
conformity to any and ail reasonable rules and régulations of the state 
for the saf«ty and health of the citizens of said state. The several 
bills further aver each of the défendants, by virtue of his office and 
the Constitution and laws of the state of Oklahoma, is clothed with 
some power and authority and charged with the performance of some 
duty in the exécution and enforcement of the laws of the state and in 
the protection of public rights, and particularly in respect to the exécu- 
tion and enforcement of the provisions of chapter 67 of the Session 
Laws of the State for the Year 1907, above set forth, and that as 
such ofiîcers, or otherwise, they hâve assumed and undertaken to ex- 
écute and enforce said act by both actions and proceedings in the 
courts of the state and by force of arms ; that it is the avowed object, 
purpose, and intent of the défendants to the several bills, and each 
and every of them, to prevent the transportation of natural gas pro- 
duced in this state beyond the limits of the state, and to that end they 
are charged with Kie commission of the following acts: 

(1) They caused to be passed by the Législature of the state the act 
above set forth. It is further charged said act was passed solely for 
the purpose of preventing the transportation of natural gas beyond 
the borders of the state; that said act is wholly illégal and void, be- 
cause in contravention of certain designated articles of the Consti- 
tution of the United States and of this state. (2) That with force 
and violence, against the rights of the owners thereof, and in viola- 
tion of the Constitution of the United States and qf this state, défend- 
ants seized a gas pipe line in course of construction across the Une di- 
viding the state of Kansas and this state, and which was to be used 
wholly and solely for Interstate carriage and transportation of gas, tore 
the same up, and threw the gas pipe and materials of which it vïgs 
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being constructed back upon the Kansas sîde of tbe state line. (3) 
Défendants caused the line dividing the state of Kansas and this state 
to be patrolled on the Oklahoma side thereof with armed guards, or- 
dered and instructed by défendants to resist by force and arms the 
laying and building of any gas pipe line across said line, and to pre- 
vent with force and violence the building of any such line, and, if 
necessary to that end, to tear up and destroy the same. (4) That de- 
fendants hâve, assuming to acf in pursuance of the authority granted 
by the foregoing act, taken possession of ail pipe lines engaged in the 
interstate transportation of natural gas from this state into adjoining 
States, by force and violence or through receiverships in légal proceed- 
ings in the local courts' of the state, the sole object and purpose of 
which was to effectually prohibit and prevent the transportation of 
natural gas from out this state; that défendants threaten, and it is 
their purpose, to tear up and destroy by force and violence any gas 
pipe line transporting natural gas from out this state, and to prevent 
by force, violence, and by trespass upon the complainants' property 
and rights, the construction and opération of any pipe line constructed 
by complainants. 

The prayers of the several bills of cômplaint are as follows: (1) 
For discovery; (3) that chapter 67, Laws 1907, set forth in the bills, 
may be declared illégal and void, because in conflict with section 8, 
art. 1, and the fourteenth amendment to our national Constitution; 
also illégal and void as offending against the provisions of section 57, 
art. 5, and sections 24 and 32, art. 2, of the Constitution of the state ; 
(3) that défendants, each and ail of them, their agents, servants, and 
employés, may be perpetually enjoined and restrained from tearing up, 
destroying, or in any way interfering with the laying, building, or 
construction of natural gas pipe lines- by complainants for the pur- 
pose disclosed in the bills of cômplaint, and from bringing or main- 
taining in the courts of the state any suits or actions under the pro- 
visions of the statute above set forth, or any other law, to restrain 
complainants from constructing, maintaining, and operating any such 
pipe line, or to restrain complainants from transporting natural gas 
from out the state; (4) a temporary or provisional injunction of 
like effect and purpose pendente lite; (5) other a,nd gênerai équi- 
table relief. 

Against thèse several bills, défendants, each and ail, hâve lodged 
demurrers, which were presented in oral argument and now stand sub- 
mitted for décision on elaborate briefs filed by the solicitors for the 
respective parties, together with application on the part of complain- 
ants for provisional injunctions pendente lite. In support of the de- 
murrers interposed, défendants contend, as follows: (1) That thèse 
suits, while in name against défendants, occupying officiai positions 
under the Constitution and laws of the state, are in^truth and in fact 
against the state of Oklahoma in its sovereign capacity ; hence are 
in contravention of the eleventh amendment to the Constitution. (2) 
That the act above set forth is a lawful exercise of the législative 
power of the state in controlling, safeguarding and protecting the use 
and enjoyment of the public highways of the state, the organization 
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of corporate citizens of the state, and the conferring thereon corporate 
powers, in régula ting the laying of natural gas pipe Unes, providing 
for the inspection of such Hnes, and other matters, ail withm the lég- 
islative power of the state. (3) That the act is valid, because passed 
by the Législature in a lawful exercise of the police power of the 
state, in preserving and protecting from waste the natural resourco 
of the state. (4) It is contended, If the law be unconstitutional, com- 
plainants hâve not by their bills shown such interest in the subject- 
matter of the litigation as will enable them in challenge the validity 
of the enactment. 

In support of the bills it is the insistence of complainants : (1) Re- 
gardless of the form of the act and its declared purpose, as expressed 
in the title, the manifest, dominant object and purpose sought to be 
accomplished thereby is to prevent the transportation of natural gas 
from out the state into other states. That the courts will look beyond 
the mère déclaration of purpose stated in the title of the act to find 
its true intent and purpose, and, such true intent and purpose being 
found to be to prohibit or regulate commerce among the states, the 
act will be declared void because in violation of the commerce clause 
of the Constitution. (3) That a state bas no such public interest in 
natural gas found within its territorial Hmits as will authorize it to 
prevent its transportation in Interstate commerce, but that the owner 
of the soil, or the lessee of natural gas rights in the land from the 
owner, bas a vested private property right in the gas found therein, 
which, when redviced to possession, is a purely private right of owner- 
ship, with full power of sale, disposition, and transportation under 
proper safeguards, which private property rights of the individual 
cannot be taken away, destroyed, or unduly restricted by the state 
without just compensation be made to the owner. And as the act in 
question attempts to take away, destroy, or render less valuable such 
private property rights of complainants, without compensation, it is in 
violation of the fourteenth amendment to the national Constitution, and 
section 24, art. 2, of the Constitution of the state. (3) That the fee 
of the public highways/of the state is by law vested in the abutting 
landowners, and not in the state, as contended by défendants. That 
the public bave a right of easement in the highways only. There- 
fore complainants, while conceding they may not forcibly obtain a 
right of way for their pipe lines, save by the exercise of the sovereign 
power of eminent domain, which the state may lawfully refuse to 
grant them, yet they assert they bave the lawful right to procure such 
right of way by private contract and purchase from the owners, and 
for such purpose no franchise from the state and no right to exercise 
the power of eminent domain granted by the state is necessary. (4) 
The said act is in contravention of the Constitution of the state, be- 
cause it contains more than one subject, not clearly expressed in its 
title. (5) Because it attempts to create monopolies, grant exclusive 
privilèges and franchises to corporations of its création, and in viola- 
tion of the constitutional provisions of the state. 

The questions raised for décision by thèse several conflicting con- 
tentions are important to complainants and ail others similarly situât- 
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ed with them, the state, as représentée! by its défendant officialsj. and 
thé public at large, in that the validity of an act of the Législature of 
thé state declaring the will of the state on a question ôf great public 
impôt-tance is challenged, and its validity must be determined. How- 
eVer, as said by Chief Justice Marshall delivering the opinion of the 
court in 'the great case of Cohens v. Virginia, 6 VVheat. 264, 5 h- Ed. 
257:" -^ 

"It.la most tme that this court will not tàke Juristliction if it should iiot ; 
but It is equally true that it must take jurisdictlou if it should. The judiciury 
t-annot, as the Législature inay, avoid a nieasure because it approaclies the 
confines of the Constitution. We cannot pr.ss it by bpeause it is doubtful. 
With whatever doubts, with whatever difiiculties, a case may be atteuded, we 
must décide It, if it be broUght before us. We hâve no more right to décline 
the exercise of jurisdlctiou which is given than to usurp that which is not 
given. The pne or the other would be treason to the Constitution. Questions 
luay occur, which we would gladly, avoid; but we canndt avoid them. Ail 
we can do is to exercise our best judgment and conscleutiously to perform our 
duty." 

Therefore, with due regard for the importance of the questions pre- 
sented and the responsibility attendant upon their décision, we shall 
proceed to a détermination of the cases. And, first, let us inquire 
whether it be true, as contended by défendants, thèse suits in légal 
efïect hâve been brought and are sought to be majntained against the 
sqvereign state of Oklahoma iri violation of the eleventh amendment 
to the Constitution of the United States; for in the orderly adminis- 
tration of justice no court should proceed to décision unless satisfied 
of its right to so do.. We shall: therefore first advert to the question 
of jurisdiction of this court to proceed at the suit of complainants 
against défendants who occupy officiai positions in the state and stand 
charged with the public trust imposed on them by its laws ; for, if 
it be true défendant officiais are sought. tobe restrained or prevented 
by complainants from carrying out thç will of the state, as lawfully 
expressed through the législative branch of its government, in the 
exercise of its sovereign power to legislate, then thèse suits are in a 
true and just sensé directed against the sovereign state of Oklahoma, 
because they are brought and sought to be maintained against those 
who are admitted to be the lawfully constituted représentatives of the 
state, charged by its laws with the performance of certain public du- 
ties. 

However, the inquiry hère necessary to be made does not end with 
the détermination that défendants are lawfully constituted représen- 
tatives of the state. That much is conceded. The question rather is : 
Has the Législature of the state by the act in question sought to im- 
pose on défendants, its lawfully constituted représentatives for some 
purposes, the discharge of other duties, over and beyond its consti- 
tutional powers to impose, the performance of which by défendants 
will resuit in in jury to complainants? For, if so, as the Législature of 
the state acted outside its constitutional bounds, the act must f ail, and 
in falling carry down the obligations and duties sought to be imposed 
upon défendants, and they will be left standing naked, as individuals 
clothed with no power or authority emanating from the state, and thus 
viewed ànd considered alone as individuals assuming to act under the 
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guise of law where no law exists ; for an unconstitutional act is net 
law, confers no power, and créâtes no office. 

Mr. Justice Field, in Norton v. Shelby County, 118 U. S. 425, 6 
Sup. Ct. 1131, 30 L. Ed. 178, said: 

"An unconstitutional act is not a law ; it confers no rlghts ; it imposes no 
duties ; it afCords no protection ; it créâtes no ofRce ; it is, in légal contempla- 
tion, as inoperative as though it had never been passed." 

Mr. Justice Peckham, delivering- the opinion of the court in Ex 
parte Young, 209 U. S. 133, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. 
A. (N. S.) 933, after an extended review of many prior décisions of 
that court, says: 

"The varions authorities we hâve referred to fumish ample justification for 
the assertion that individuals, who, as offlcers of the state, are elothed with 
some dut}' in regard to the enforcement of the laws of the state, and who 
threaten and are about to commence proecedings, either of a civil or criminal 
nature, to enforce against parties afCected an unconstitutional act, violating 
the fédéral' Constitution, may be enjoined by a fédéral court of equity from 
such action." 

In Illinois Central Railroad Co. v. Adams, 180 U. S. 38, 31 Sup. 
Ct. 351, 45 L. Ed. 410, Mr. Justice Brown, delivering the opinion, 
says: 

"The question whether this Is a suit against the state, wltbin the eleventh 
amendment to the Constitution, which provides that the judicial power of the 
United States shall not be construed to extend to sults against one of the Unit- 
ed States by citizens of another state, is also one which we thinli belongs to 
the merlts, rather than to the jurisdiction. If it were a suit directly against 
the state by name, it would be so palpably in violation of that amendment that 
the court would probably be justlfled In dismissing it upon motion ; but the 
suit is not against the state, but against Adams individually, and if the requl- 
site diversity of citizenship exist, or if the case arise under the Constitution or 
laws of the United States, the question w^hether he Is so identifled with the 
state that he Is exempt from prosecution, on aecount of the matters set up in 
the particular bill, are more properly the subject of demurrer or plea than of 
a motion to dismiss. This seeras to hâve been the opinion of Cliief Justice 
Marshall in Osborn v. Bank of the United States, 9 Wheat. 738, 858, 6 L. Ed. 
204, wherein he malïes the'following observation: 'The state not belng a par- 
ty on the record, and the court having jurisdiction over those who are parties 
on the record, the true question is not one of jurisdiction, but whether, In 
the exercise of its jurisdiction, the court ought to make a decree against the 
défendants ; whether they are to be considered as having a real Interest, or 
as being only nominal parties.' " 

See, also, Scully v. Bird, 309 U. S. 481, 28 Sup. Ct. 597^ 53 L. Ed. 
899. 

Hence it appears too clear for argument we must first consider 
and détermine the validity of the act challenged by complainants be- 
fore we are qualified to pass upon the objection urged that the suits 
are in effect against the state, and as such in contravention of the 
eleventh amendment to the Constitution. We shall, therefore, proceed 
to the constitutional validity of the act quoted. And, first, let us con- 
sider whether the charge made against the act by complainants, that 
the true législative intent and purpose is not expressed in its title, 
but, on the contrary, the sole, dominant object and purpose of the 
Législature in ,the passage of the act was to prevent the transporta- 
tion throûgh pipe lines of natural gas from out of the state, and 
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whether such purpose clearly appears from an examination of the 
provisions of the act itself ; for, if so, it is quite clear this court may 
and should consider the act in its true light, regardless of the purpose 
expressed in its title. 

There can be no doubt, we think, but that the purpose of the act as 
expressed in its title is clearly within the constitutional power of the 
Législature of the state and impervious to any objection emanating 
from that source. By a référence to the act itself, it will be seen sec- 
tion 1 provides for the formation of domestic corporations to engage 
in the business of transporting natural gas within the state, a power 
clearly within constitutional limits, standing by itself. However, sec- 
tion 3 provides no such corporation shall be granted a charter to trans- 
port natural gas through pipe Unes unless as a condition précèdent to 
such grant it shall stipulate as foUows : First, that it will transport 
natural gas only in the state; second, that it will not connect with, 
transport, or deliver natural gas to individuals, associations, compa- 
nies, or corporations engaged in carrying or furnishing natural gas 
to points, places, or persons without the state ; and, further, that such 
stipulation or contract with the state shall be embodied in its charter, 
and unless such company so contracts it cannot exercise the power of 
eminent domain, and cannot acquire any right to cross over, under, or 
along the highways of the state. Section 3 déclares that foreign cor- 
porations engaged in transporting natural gas by means of pipe lines 
shall never be licensed by or permitted to conduct such business within 
the_ state. By section 4 it is provided that no association, combination, 
partnership, or corporation shall be granted the right to exercise the 
power of eminent domain for the purpose of acquiring a right of way 
for its pipe lines in the state, unless incorporated under this act. By 
section 5 it is provided the construction or maintaining of a natural 
gas pipe line along, under, over, or across any public highway of the 
state, or any streets, alleys, or public ground of any city in the state, 
is an additional burden oh the servitude or easement tlieretofore 
granted. Section 6 provides for the laying of natural gas pipe Hnes 
under the supervision of the mine inspector of the state. Section 7 
makes provision for the tensile strength of the materials employed 
in constructing any natural gas pipe line, and further provides against 
the pumping of gas from wells into such mains. Section 8 expressly 
provides against any corporation so organized transporting any natu- 
ral gas out of the state, also provides against any such corporation 
Connecting, attempting to connect, or threatening to connect with any 
pipe line transporting natural gas outside or beyond the limits of the 
state, and makes the act of any such corporation in so doing a ground 
of forfeiture of ail its corporate rights theretofore granted, foUowing 
by the confiscation of ail its property to the state, and other drastic 
and unusual punishment not only visited on the offending corpora- 
tion itself, but on its stockholders and others. Section 9 makes pro- 
vision for the inspection of natural gas pipe lines employed by public 
service corporations in the state, and provides that factories located 
wholly within the state may maintain private pipe lines to obtain their 
supply. Section 10 provides a complète and absblute prohibition 
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against ail persons, firms, associations, and corporations constructing 
or operating a pipe Une in the state for the purpose of transporting 
natural gas, except they shall become a body corporate under the terms 
of this act. 

From this référence to the body of the act, it is seen, in some re- 
spects, the Législature proceeded in pursuance of its undoubted légis- 
lative power, and in such matters the act is plainly valid, even if its 
remaining features be found void, if such valid matters be found 
capable of séparation from the invalid parts. But can any reasonable 
man of limited intelligence, from an examination of the act, believe the 
true intent and purpose of the Législature was to make provision for 
such minor détails as inspection of pipe lines laid for the transmission 
of natural gas, the incorporation of pipe line companies to transport 
natural gas, or the conferring on such companies of the power of emi- 
nent domain, or the right to use the public highways of the state, or 
the streets and alleys of its cities, or other like purposes expressed in 
the title of the act? On the contrary, can any reasonably intelligent 
mind read this act and remain blind to and unaware of the real pur- 
pose sought to be accomplished thereby? Does not every section and 
line, save in respect to matters of minor importance mentioned, pro- 
claim in the loudest tones, and in the most positive and convincing 
manner, a subtle and determined purpose to forever foreclose ail per- 
sons 'from the attempt to convey in any manner, through the instru- 
mentality of pipe lines, natural gas out of the state, and to thus eut 
off and destroy any Interstate transportation of such product as ef- 
fectually as though such business had been in express terms inter- 
dicted? We hâve encountered no doubt whatever in arriving at the 
conclusion the charge made against the act by complainants, that its 
true intent and purpose is not stated in its title, but that the dominant 
object and purpose of the act was to place within the grasp of the 
state the absolute dominion and control of the business of transporta- 
tion of natural gas through pipe lines (the only practicable method of 
conveyance of such product known), to the end that by the exercise 
of such control it might absolutely and forever prohibit its transpor- 
tation beyond the territorial boundaries of the state, is true. 

That this court may, should, and will look beyond the purpose of 
the act as declared in its title, to ascertain from an examination of its 
body the true object sought to be accomplished thereby, is open to 
neither dispute nor doubt, Mr. Justice Harlan, delivering the opin- 
ion of the court in Mugler v. Kansas, 133 U. S. 623, 8 Sup. Ct. 373, 
31 L. Ed. 305, said : , 

"It does not at ail follow that every statute enaeted ostensibly for the pro- 
motion of thèse ends is to be accepted as a legltimate exertion of the police 
power of the state. There are, of necessity, limits beyond which législation 
cannot rightfuUy go. While every possible presumption is to be indulged lu 
favor of the valldity of a statute (Sinklng Fund Case, 99 U. S. 700, 718, 25 L. 
Ed. 496), the courts must obey the Constitution rather than the lawmaking dé- 
partaient of government, and must, upon their own responsibility, détermine 
v?hetber, in any partlcular case, thèse llmits hâve been passed. 'To what pur- 
pose,' it was said in Marbury v. Madison, 1 Cranch, 137, 176, 2 L. Ed. 60, 'are 
powers limited, and to what purpose is that limitation committed to writing, 
if thèse limits may, at any time, be passed by those intended to be restrained? 
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The distinction between a govermnent with llmited and unllmlted powers Is 
abolislied, if those limits do not confine the persons on whom they are imposed, 
and If acts prohibited and acts allowed are of equal obligation.' The courts 
are not bound by mère f orms, nor are they to be misled by mère prêteuse. They 
are at liberty — Indeed, are uuder a soleum duty — to loolt at the substance of 
things, * * • wheuever they enter upon the inquiry whether the Législature 
has transcended the limits of its authority. If, therefore, a statute, piirporting 
to hâve been enacted to protect the public health, the public morals, or the pub- 
lic safety, haS no real or substautial, relation to those objects, or is a palpable 
invasion of rights secured « * * by the fuudauiental law, it is the duty of 
the courts to so adjudge, and thereby give effeet to the Constitution." 

Mr. Justice Matthews, in the case of Yick Wo v. Hopkins, 118 U. 
S. 366, 6 Sup. Ct. 1064, 30 L. Ed. 220, in passing on a city ordinance 
of the city of San Francisco, fair on its face, said : 

"In the présent cases we are not obliged to reason from the probable to 
the actual, and pass upon the validity of , the ordinance complalned of, as tried 
merely by the opportunities which thelr ternis afford of unequal and unjust 
discrimination In their administration ; for the cases présent the ordinances 
In actual opération, and the facts shown establish an administration directed 
so exelusively against a particular class of persons as to warrant and require 
the conclusion that, whatever may hâve been the intent of the ordinances as 
adopted, they are applied by the public authorities charged with their admin- 
istration, and thus representing the state itself, with a mlnd so unequal and 
oppressive as to amount to a practlcal déniai by the state of that equal pro- 
tection of the laws which Is secured to the petitfoners, as to ail other persons, 
by the broad and benign provisions of the fourteenth aniendment to the Con- 
stitution of the United States. Though the law itself be fair on Its face and 
impartial in appearance, yet, if it is applied and administered by public au- 
thority with an evll eye and unequal hand, so as i>ractically to mabe unjust 
and Illégal discriminations between persons in simllar clrcumstanees, material 
to their rights, the déniai of equal justice is still withiu the prohibition of the 
Constitution. The prinelple of interprétation has been sanctioned by thls 
court in Henderson v. Mayor of New York, 92 U. S. 259, 23 L. Ed. 543 ; Chy 
Lung v. Freeman, 92 U. S. 275, 23 L. Ed. 550; Ex parte Virginia, 100 U. S. 
339, 25 L. Ed. 676 ; Neal v. Delaware, 103 U. S. 370, 26 L. Ed. 567 ; and Soon 
Hing V. Crowley, 113 U. S. 703, 5 Sup. Ct. 730, 28 L. Ed. 1145." 

Viewed in the Hght of authority, tested by the very reason and com- 
mon sensé of the situation disclosed by the record in thèse cases, can 
the state, through its défendant ofifîcers, accomplish the object and pur- 
pose sought to be attained by it in the passage of the foregoing act? 
That is, can it prohibit the exportation of natural gas beyond its bor- 
ders, and thus conserve it for the use, benefit, and enjoyment of its 
own people, and the upbuilding and fostering of manufacturing es- 
tablishments and other commercial industries and enterprises, the re- 
suit of which will serve tp increase the taxable wealth of the citizens 
of its state, and make it commercially great and prosperous among 
the sisterhood of states? In other words, the question of suprême im- 
portance hère presented for décision, in its last analysis, is this : Does 
a state possess the constitutional power, derivable from any source 
whatever under our Constitution and laws, to prohibit, through its 
législative assembly and lawfully constituted officiais assuming to act 
in pursuance of its expressed will, the transportation of natural gas 
in interstate commerce, or persons from engaging in such enterprise 
in a lawful manner? Por, unmasked and shorn of ail pretexts, éva- 
sions, and subterfuges, this is beyond ail cavil precisely what the act 
in controversy contemplâtes, and its enforcement, if valid, means^ 
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for it îs both incompréhensible and inconceivable to our minds that it 
might even be thought by any one that another view of the act in 
question should be taken by a court, or tliat it might in the end be 
solemnly decreed that wliich is abortive and inefïectual if attempted 
by direction shall become virile and impregnable to attack if sheltered 
behind such subterfuges, glossed by such pretexts, or coated with such 
évasions as are hère employed, which are, as was so well said by Judge 
Philips in United 'States v. Colorado & N. W. R. R. Co., 157 Fed. 
343, 85 C. C. A. 48, "but the rose in the mailed hand." 

In the détermination of the question thus presented it is well to 
ever bear in mind this nation is no longer and in no just sensé simply 
a confederacy of sovereign states, acting by virtue of a joint agree- 
ment, with ail the jealousies, discords, weaknesses, and périls attend- 
ant thereon, but it is a single, effective, united, centralized, organized, 
powerful, fearless nation, whose Constitution and laws, enacted in pur- 
suance thereof, are the suprême law of this land, binding, controlling, 
and gbverning the conduct of the most powerful state and the most 
humble citizen alike; that its constitutional power extends to every 
foot of space and every subject-matter within its territorial limits, and 
is there ever présent and acting. State lines do not affect its opération, 
and state laws cannot trench upon the exercise of its authority. Such 
a national governtnent, invested with such national powers, the thir- 
teen original states formed for their mutual welfare, protection, and 
advantage, after a vain and futile attempt to live and subsist under a 
government formed by a confederacy of states. To the continued ex- 
istence and perpetuity of such a national government, truly national 
and suprême, not alone in name, but in the dignity and majesty of 
power, each succeeding state admitted into the Union, as a condition 
précèdent to its admission, irrevocably consented, and will remain 
bound by such consent until time shall be no more. Wherever goes 
this national power, there goes the power of the courts for its enforce- 
ment. As said by Chief Justice Marshall in Cohens v. Virginia, supra: 

"That the Uuited States formed, for many and for most important purposes, 
a single nation, bas not yet been denled. In war, we are One people. In mak- 
Ing peace, we are one people. In ail commercial régulations, we are one and 
tbe same people." 

True it is, hand in hand with the suprême national power, within its 
territorial borders, goes the sovereign power of the state, operating 
upon ail matters of purely local or intrastate concern, which hâve not 
been committed to the control of the nation. The two powers, each 
in its proper sphère suprême, invade ail our national space, wherever 
states hâve been created and their boundaries marked out, existing in 
absolute harmony one with the other, never, when properly interpret- 
ed, understood, and applied, coming in conflict with each other, but 
moving onward and upward in perfect harmony toward a broader and 
bétter civilization and a higher national destiny for ail, with that ac- 
curacy and précision that governs the movement of the planets in 
their orbits or the seasons in their course. Considered in this light, 
let us proceed to a détermination of the questions presented, stop- 
ping to inquire, on the one hand, whether the constitutional objections 
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interposed by complainants to tlie validity of the act in question, view- 
ed in its truîî Hght, are sound and tenable, as the limits of those ob- 
jections hâve been pointed out and applied by courts of the highest 
standing from the beginning, and, on the other hand, whether the pow- 
er attempted to be exercised in this instance by the state is within its 
proper sphère of influence, or cornes in conflict with the exercise of 
powers expressly delegated to the nation or withheld from the state. 
Complainants first contend the act in question, viewed as one in- 
tended to prohibit the transportation of natural gas without the terri- 
torial limits of the state by means of pipe Unes, is void, because ré- 
pugnant to clause 3 of section 8, art. 1, of the fédéral Constitution, 
which confers on Congress the exclusive right "to regulate commerce 
with foreign nations, and among the several states, and with the In- 
dian tribes." Mr. Hare, in his work, on American Constitutional Law 
(page 1257), in speaking of the power thus conferred on Congress, 
says : 

"So vast is the subject of thls power, and so much does It comprise, tliat Its 
limits cannot well be deflned without the risk of excludlng something which 
ruay in some form, or at some time, deserve to be inchided. It is given in the 
largest aud most libéral ternis, and has been iuterpreted and applied with adé- 
quate, if not equal, liberallty." 

Chief Justice Marshall, delivering the opinion of the court in the 
great case of Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23, said: 

"Commerce anioug the states cannot stop at the extemal boundary line of 
each state, but may be introduced into the interior. It is not intended to 
say that thèse words comprehend that commerce which is completely internai, 
which is carried on between man and man In a state, or between différent parts 
of the same state, and whlch does not extend to or affect other states. Such a 
power would be Inconvenieiit, and is certainly unnecessary. Comprehensive 
as the Word 'among' is, it may very properly be restricted to that commerce 
which concems more states than one." 

Again : 

"Commerce, In its slmplest signification, means an excliange of goods; but, 
in the advancement of society, labor, transportation, intelligence, care, and 
varions médiums of exchange become commodities, and enter into commerce. 
The subject, the vehicle, the agent, and their various opérations, become the 
objects of commercial régulation." 

Again ; 

"Interstate commerce, or commerce among the several states, is commerce 
that concems more than one state. The only form of commerce within the 
limits of the United States whlch is not subject to the vast and exclusive pow- 
er of Congress is the purely internai commerce of each state, which is reserved 
to each by direct implication." 

Mr. Justice Field, in Welton v. State of Missouri, 91 U. S. 375, 23 
Iv. Ed. 347, said: 

"Commerce Is a term ôf the largest import. It comprehends intercourse for 
the purposes of trade in any and ail its forms, including the transportation, 
purchase, sale, and exchauge of commodities between the citizens of our coun- 
try and the citizens or subjects of other countries, and between the citizens of 
différent states. The power to regulate it embraces ail the instruments by 
which such commerce may be couducted." 
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Mr. Justice Peckham, in Hopkins v. United States, 171 U. S. 578, 
19 Sup. Ct. 40, 43 L. Ed. 290, said: 

"Définitions as to what eonstitutes interstate commerce are not easlly giv- 
en, so that they shall clearly deflne the full meaning of the term. We know 
from the cases deoided in this court that It is a term of very large slgnlfl- 
cance. It compreliends, as it is said, Intereourse for the purposea of trade In 
any and ail its forms, including traiisportation, purehase, sale, and exchange 
of commodities between the citizens of différent States, and the power ta 
regulate it embraees ail the Instruments by which such commerce may be con- 
ducted. Welton v. Missouri, 01 U. S. 275, 23 L. Ed. 347; Mobile County v. 
Kimball, 102 U. S. 691, 26 L. Ed. 238; Gloucester Ferry Co. v. Pennsylvanla, 
114 U. S. 196, 5 Sup. Ct. 826, 29 L. Ed. 158; Hooper v. California, 155 U. S. 
648. 653, 15 Sup. Ct. 207, 39 L. Ed. 297; United States v. E. C. Knight Com- 
pany, 156 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325." 

Mr. Justice Brewer, delivering the opinion in Re Debs, 1.58 U. S. 
564, 15 Sup. Ct. 900, 39 L. Ed. 1092, said: 

"Up to a récent date commerce, both interstate and international, was main- 
ly by water, and it is not strange that both the législation of Congress and the 
cases in the courts hâve been prineipally concerned therewith. ïhe fact that 
In récent years interstate commerce has corne mainly to be carried on by rail- 
roads and over artifieial highways has in no manner narrowed the scope of 
the constitutional provision or abridged the power of Congress over such com- 
merce. On the contrary, the same fuUness of control exists in the one case 
as in the other, and the same power to remove obstructions from tlie one as 
from the other. Constitutional provisions do not change, but their opération 
extends to new matters as the modes of business and the habits of life of the- 
people vary with each succeeding génération. The law of the common carrier 
is the same to-day as when transportation on land was by coach and wagon, 
and on water by canal beat and sailing vessel, yet in its actual opération it 
touches and régulâtes transportation by modes then unlînown, the railroad 
train and the steamship. Just so it is wlth the grant to the national govern- 
meut of power over interstate commerce. But it opérâtes to-day upon modes 
of interstate commerce unl^nown to the fathers, and it will or)erate with equal 
force upon any new modes of such commerce which the future may develop." 

Tlie reason for conferring this unbounded and exclusive reach of 
power on Congress, if reason need be given, is not only familiar to 
ail students of the history of our country, but this reason has been 
stated and emphasized by oft-repeated décisions of the Suprême Court 
until it is no longer misunderstood by any one. In Welton v. State 
of Missouri, supra, it is said : 

"The very object of investing this power in the gênerai government was to 
Insure this uniformity against discriminating state législation. The depressed 
condition of commerce and the obstacles to its growth prevlons to the adop- 
tion of the Constitution, from the want of some single controlling authority, 
has been freqnently referred to by this court in commenting upon the power 
in question. 'It was regulated,' says Chief Justice Marshall, in delivering 
the opinion in Brown v. Maryland, 12 WTieat. 419, 6 Ix Ed. 678, 'by foreign 
nations, with a single view to their own interests; and our disunited efforts 
to f ounteract their restrictions were rendered impotent by want of combina- 
tlon. Congress, indeed, possessed the power of making treaties ; but the in- 
ability of the fédéral government to enforce them became so apparent as to 
render that power in a great degree useless. Those who felt the injury aris- 
ing from this state of things, and those who were capable of estimatiug the 
influence of commerce on the prosperity of nations, percelved the necessity of 
giving the control over this important subject to a single government. It may 
be doubted whether any of the evils proceedlng from the feebleness of the féd- 
éral government contributed more to that great révolution which introduced 
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the présent System tliau the fleep and gênerai : conviction tliat commerce ought 
to be regulated by Congress." 

Mr. Chief Justice Waite, delivering the opinion of the court in 
Pensacola Tel. Co. v. Western, etc., Tel. Ce, 96 U. S. 1, 24 L. Ed. 
708, said : 

"The povA'ers thus granted are not couflned to the Instrumentalities of com- 
merce or of the postal service known or in use when the Constitution was 
adopted; but they keep pace with the progress of the country and adapt them- 
selves to the new developnients of time and olrcnmstances. They extend f rom 
the hors>e with its rider to the stageconch, froni the sailing vessel to the steam- 
bont, from the coacb and steaniboat to the rallronds, and from the railroads 
to the telegraph, as thèse agencies are successlvely brought into use to meet 
the demands of increaslng population and wealth. They were intended for 
the govemment of the business to which they relate, at ail tlmes and under 
ail clrcumstances. As they were intrusted to the gênerai government for the 
good of the nation, it Is not only the rlght, but the duty, of Congress to see to 
it that intercourse among the states and the transmission of intelligence are 
not obstructed or unnecessarlly incumbered by state législation." 

Therefore there can be no doubt whatever but that the transpor- 
tation of natural gas in Interstate commerce through pipe Unes is In- 
terstate commerce within the meaning of the commerce clause of the 
fédéral Constitution, unless the very nature of the article itseW, natu- 
ral gas, is such as to take it eut of the domain of commerce, as that 
term is employed in the Constitution, and consequently to place it 
within the power of the Législature of Oklahoma to control, regulate, 
or prohibit, as is attempted by the act in question. 

On this head it is the contention of défendants that natural gas 
must be considered as animais ferae naturse, running streams, the air 
we breathe, and our forest reserves, which are the common héritage 
of the whole people, which the state, as the représentative of ail the 
people, by virtue of this common ownership, may regulate and control 
for the benefit of ail, and over which no man may acquire such ab- 
solute ownership as the state may not regulate or control ; and the 
cases of Geer v. Connecticut, 161 U. S. 519, 16 Sup. Ct. 600, 40 L. 
Ed. 793, relating to the transportation of wild game, Georgia v. Ten- 
nessee Copper Co., 306 U. S. 330, 37 Sup. Ct. 618, 51 L. Ed. 1038, 
relating to the contamination of the air of Georgia by fumes from the 
smelters of the défendant company, and Hudson Water Co. v. Mc- 
Carter, 309 U. S. 349, 38 Sup. Ct. 539, 53 h- Ed. 838, relating to the 
carriage of the waters of the Passaic river of New Jersey into New 
York, are cited in support of the contention made. 

In this connection we deem it neither wise nor necessary to attempt 
a détermination of what précise rule of property rights shall govern 
and control the disposition of the vast deposits of petroleum, gas, and 
oil found in this state; for on this question the décisions of the high- 
est judicial tribunals of those states in which thèse minerais abound 
are not in harmony. Whether the rule first announced in the case 
of Hail v. Reed, 15 B. Mon. (Ky.) 479, and followed by the courts of 
last resort in ail the great oil and gas producing states save one, In- 
diana, shall become the law of this class of property in this state, is 
deemed immaterial to a décision hère ; for, whichever rule may be 
adopted, the conclusion hère reached must be the same, as will be seen 
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from a statement of the rules. The rule of property right in natural 
gas and oil in ail the states save Indiana is stated by Mr. Justice 
Shiras in Brown v. Spilman, 155 U. S. 665, 15 Sup. Ct. 245, 39 L. Ed. 
304, as follows: 

"Petroleum gas and oil belong to the owners of the land, and are a part of 
it, so long as tbey are on it or in it, or subject to hls control ; but when they 
eseape and go into other land, or corne under another's control, the title of 
the former owner is gone. If an adjolning owner drills his ovvn land and tapa 
a dejwsit of oil or gas extending under his neighbor's field, so that It comœ in- 
to his well, it becomes his proijerty." 

See, aiso, Snyder on Mines, pp. 954-958, § 1170; Thornton on Oil 
and Gas, pp. 18-20; White on Mines and Mining Remédies, p. 223, 
§ 162; Funk v. Haldeman, 53 Pa. 248; Stoughton's Appeal, 88 Pa. 
198; Blakeley v. Marshall, 174 Pa. 439, 34 Atl. 564; Gill v. Weston, 
110 Pa. 317, 1 Atl. 921 ; Gas Co. v. DeWitt, 130 Pa. 249, 18 Atl. 724, 
5 L. R. A. 731 ; Chartiers Block Coal Co. v. Mellom, 152 Pa. 297, 35 
Atl. 597, 18 L. R. A. 702, 34 Am. St. Rep. 645 ; Hague v. Wheeler, 
157 Pa. 341, 37 Atl. 714, 23 h. R. A. 141, 37 Am. St. Rep. 736; Mur- 
ray v. Alfred, 100 Tenn. 100, 43 S. W. 355, 39 L. R. A. 249, 66 Am. 
St. Rep. 740; Moore v. Griffin, 72 Kan. 164, 83 Pac. 395, 4 L. R. A. 
(N. S.) 477; Isom v. Rex Crude Oil Co., 147 Cal. 659, 82 Pac. 317; 
Ontario Natural Gas Co. v. Gossfield, 18 Ont. App. 666 ; Hughes v. 
Pipe Lines, 119 N. Y. 433, 23 N. E. 1043 ; Williamson v. Jones, 39 
W. Va. 356, 19 S. E. 436, 25 L. R. A. 333 ; South Penn Oil Co. v. 
Mcintire, 44 W. Va. 305, 38 S. E. 933 ; Carter v. Tyler County Court, 
45 W. Va. 806, 32 S. E. 216, 43 L. R. A. 725 ; Williamson v. Jones 
43 W. Va. 563, 37 S- E. 411, 38 E. R. A. 694, 64 Am. St. Rep. 891 ; 
Wilson V. Youst, 43 W. Va. 834, 38 S. E. 781, 39 L. R. A. 293; Pres- 
ton V. White, 67 W. Va. 378, 50 S. E. 236 ; Kelley v. Ohio Oil Co., 
57 Ohio St. 338, 49 N. E. 399, 39 L. R. A. 765, 63 Am. St. Rep. 731 . 
Gas Co. V. Ullery, 68 Ohio St. 371, 67 N. E. 494; Honemaker v. 
Ames, 73 Ohio St. 170, 76 N. E. 949, 4 L. R. A. (N. S.) 980, 11> 
Am. St. Rep. 708 ; Hail v. Reed, 15 B. Mon. (Ky.) 479 ; Brown v 
Spilman, 155 U. S. 665, 15 Sup. Ct. 345, 39 L. Ed. 304. 

The rule adopted by the courts of Indiana is this : The owner of 
the fee of oil or gas bearing lands does not hâve an absolute owner- 
ship in the oil or gas in place in the land, but a qualified ownership 
only, capable, however, of being made absolute by réduction to pos- 
session. Jamieson v. Oil Co., 138 Ind. 555, 28 N. E. 76, 13 E. R. A. 
652 ; State v. Ohio Oil Co., 150 Ind. 21, 49 N. E. 809, 47 h. R. A. 637. 

However, as has been stated, which of the two is the better rule of 
décision, and the one which should be adopted as controlling property 
rights in this class of property in this state, we deem it neither neces- 
sary nor proper to hère détermine ; for it is clear, even if the Indiana 
rule should be adopted, the contention made by défendants that there 
exists in the people of the state, in the natural gas found within the 
state, such a common ownership as the state may control and protect 
for the benefit of the whole people, as it may the wild game of the 
state, the common air, the flowing streams, etc., must be denied, for 
this précise point was ruled in clear and forceful language by the Su- 
prême Court, Mr. Justice White delivering the opinion, in Ohio Oil 
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Company v. Indiana, 177 U. S. 190, 20 Sup. Ct. 576, 44 L. Ed. 729, 
where, giving effect to the property rule established by the courts of 
Indiana, it is said : 

"But, whilst there Is an analogy between animais ferœ naturse and the mov- 
Ing deposlts of oil and natural gas, there is not identlty between theui. Thus 
the owner of land has the exclusive rlght on his property to reduce the game 
there found to possession, just as the owner of the soil has the exclusive right 
to reduee to possession the deposits of natural gns and oil found beneath the 
surface of his land. The owner of the soil cannot follow game when it passes 
from his property; so, also, the owner may not follow the natural gas when 
It shifts from beneath his own to the property of some one else within the gas 
fleld. If being true as to both animais ferse naturaî and gas and oil, there- 
fore, that whilst the right to appropriate and become the owner exists, pro- 
prletorship does not take being until the particnlar subjects of the right be- 
come property by being reduced to actual possession. The identity, however, 
is for many reasons wanting. In things ferœ naturse ail are endowed wlth the 
Power of seeking to reduce a portion of the public property to the domain of 
private ownership by reducing them to possession. In the case of natural gas 
and oil, no such rlght exists in the public. It is vested only in the owners in 
fee of the surface of the earth within the area of the gas fleld. This difCer- 
ence points at once to the distinction between the power which the lawmaker 
may exercise as to the two. In the cne, as the publie are owners, every one 
may.be absolutely prevented from seeking to reduce to possession. No divest- 
ing of private property, under such a condition, can be conceived, beeause the 
public are the owners, and the enacting by the state of a law as to the public 
ownership, is but the discharge of the governmental trust resting in the state 
as to property of that character. Geer v. Connecticut, supra. On the other 
hand, as to gas and oil, the surface proprietors within the gas field ail hâve 
the right to reduce to possession the gas and oil beneath. They could not be 
absolutely deprived of this right vyhich belongs to them without a taking of 
private property." 

And the same distinction between things ferœ naturse and natural 
gas was recognized in Attorney General v. Hudson County Water Co., 
70 N. J. Eq. 695, 65 Atl. 489, where it is said: 

"We may concède, also, for présent purposes, that subterranean waters, 
such as may be reached only by drivlng wells, when thus acquired, become ab- 
solutely the property of the proprietor of the soil, and may be dealt with by 
him as merchandise, and that, if they be thus couverted into a merchantable 
conimodity, the state would not be permltted to prohibit its transportation be- 
yond the conflues of the state.. Water thus taken from wells may be placed 
on the same plane with oil and natural gas, concerning the latter of which it 
was held by the Suprême Court In Indiana in State ex rel. Corwin v. Indiana 
& Ohio Oil, etc., Co., 120 Ind. 575, 22 N. E. 778, 6 L. R. A. 579, that the state 
could not constitutionally prohibit its transportation beyond the confines of 
the state." 

From ail of which it becomes apparent the contention of défend- 
ants that the natural gas found within the territorial limits of the 
state is the common héritage of the people of the state, which may be 
conserved and preserved by the state as trustée of those things in 
which the people hâve a common interest, as flowing streams, wild 
animal life, etc., is unsound and must be denied. On the contrary, 
it must be held he who by law fui right reduces to his possession min- 
erai, gas, or oil has the same absolu te right of property therein, with 
the same power of barter, sale, or other disposition, including, of ne- 
cessity, the right of transportation and delivery under such reasonable 
rules and safeguards as the exigencies of the case may demand and 
the state employ, as the farmer has of his corn, his wheat, or his stock, 
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or the merchant of his wares, and such absolute right therein as the 
state cannot deny him without making just compensation, and any at- 
tempt to so do would be in violation of the fourteenth amendment to 
the fédéral Constitution, which provides : 

"No State shall make or enforee any law which shall abridge the privilèges 
or imniunities of citizens of the United States; nor shall any state deprive 
any person of life, liberty, or property, without due process of law, nor deny 
any person within its jurisdiction the equal protection of the laws." 

And it would be also violative of the corrélative guaranty found in 
section 24, art. 2, of the Constitution of the state, in that it would con- 
stitute a taking of private property without just compensation inade 
to the owner. While it is undoubtedly true, as bas been many times 
decided by the Suprême Court, a state may entirely exclude a foreign 
corporation from doing business within the state, or may admit it on 
such terms and conditions as it may deem proper to impose (Waters- 
Pierce Oil Co. v. Texas, 177 U. S. 28, 20 Sup. Ct. 518, 44 L. Ed. 657) ; 
and, again, may rightfully and at its discrétion confer upon or with- 
hold from corporations of its création the exercise of lawful corporate 
powers and franchises, yet such conceded lawful exercise of power on 
the part of the state does not meet the exigencies of the présent sit- 
uation, for hère complainants, both personal and corporate, are seek- 
ing no rights of franchise or privilège from the state. Tliey are in- 
sisting on the right to transact no intrastate business of any kind or 
character. On the contrary, by their bills presented they expressly 
disclaim any such intention. What they do seek is to enter the state 
for the purpose of engaging in interstate business in a commodity, 
the lawful subject of private ownership, or to transport without the 
state private property of which they are the lawful owners, now with- 
in the state, for the purpose of its sale and disposition, or to employ 
property owned by them in the state in interstate transportation ; and 
in attempting to so do they are confronted by défendants, assuming to 
act tinder authority of the act in question, which, if valid, deprives 
them of that dominion over and right incident to the ownership of 
private property, which, as contended by complainants, they may not 
lawfully be denied without just compensation made to them. And 
this leads us to inquire: What is property? And what constitutes 
such taking of private property as is inhibited by the constitutional 
provisions in question? The Century Dictionary defines the word 
"property" as f ollows : 

"The right to the use or enjoyment or the bénéficiai right of disposai of any- 
thing that can be the subject of ownership ; ownership ; estate ; especially, 
ownership of tangible things." 

"The word 'property,' as applied to lands, comprehends every species of 
tltle, inchoate or complète. It is supposed to embrace those rights which lie 
in contract, those which are executory, as well as those which are executed." 
Soulard v. United States, 4 Pet. 511, 7 L. Ed. 938. 

Mr. Justice Field, in Slaughter House Cases, 16 Wall. 36, 21 L. Ed. 
394, said: 

"It is one of the privilèges of every American citizen to adopt and follow 
such law;ful industrial pursuit, not injurions to the community, as ho may see 
fit, withotrt unreasonable régulation or molestation." 
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And, again: 

"There Is no more sacred right of citizeuship than the right to pursue un- 
molested a lawful employment in a lawful manuer. It is notliing more nor less 
than the saered right of labor." 

The same learned justice, in Munn v. Illinois, 94 U. S. 113, 24 L- 
Ed. 77, said : 

"By the term 'llberty,' as used in the provision, somethir.g more is meant 
than mère freedom from physieal restraint or the bounds of a prison. It 
means freedom to go where ône may choose, and to act in such manner, not 
ineonslstent with ttie equal rights of others, as hls Judgment may dlctate for 
the promotion of his happiness ; that is, to pursue such calllngs and avoca- 
tions as may be most suitable to develop hls capacities and give to them their 
hîghest enjoyment." 

Mr. Justice Miller, in Pumpelly v. Green Bay Company, 13 Wall. 
166, 30 I.. Ed. 557, said: 

"It would be a' very curions and unsatisfactory resuit, if, in construing a 
provision of constitutional law always understood to bave been adopted for 
protection and security to the rights of the individual as against the govern- 
ment, and whieh has recelved the commendation of jurists, statesmeu, and 
commentators as placlng the just principles of the common law on that sub- 
ject beyond the power of ordinary législation to change or control them, it 
shall be held that, If the government refrains from the absolute conversion of 
real property to the uses of the public, it can destroy its value entirely, caa 
inflict irréparable and permanent injury to any extent, can, in effect, subject 
it to total destruction, without making any compensation, because, in the nar- 
rowest sensé of that word,; it is not 'tal^en' for the public use. Such a con^ 
struction would pervert the constitutional provision into a restriction upon 
the rights of the citizen, as those rights stood at the common law, instead of 
the government, and make it an authority for invasion of private right un- 
der the prétest of the public good, which has no warrant in the laws or prac- 
tices of our ancestors." 

Mr. Justice White, in Ohio Oil Company v. Indiana, 177 U. S. 190, 
20 Sup. et. 576, 44 L. Ed. 729, says: 

"Ou the other hand, as to gas and cil, the surface proprletors within the gas 
field ail hâve the right to reduce to possession the gas and oil beneath. They 
could not be absolutely deprived of this right, which belongs to them, without 
a taking of private property." 

Mr. Justice Field, in Charlotte, etc., Railroad v. Gibbes, 142 U. S. 
386, 12 Sup. Ct. 255, 35 L. Ed. 1051, said: 

"Private corporations are persoiis within the meaniug of the amendment. It 
has been so held in several cases by this court. Sauta Clara County v. South- 
ern Pacific Railroad Co., 118 U. S. 394, 6 Sup. Ct. 1132, 30 L. Ed. 118 ; Pem- 
iiina Mining Co. v. Peunsylvauia, 125 U. S. 181, 189, 8 Sup. Ct. 737, 31 L. Ed. 
050 ; Minneapolis & St. Louis Railroad Co. v. Eeckwlth, 129 D. S. 26, 9 Sup. 
Ct. 207, 32 L. Ed. 585." 

It is, again, the insistence of the défense, should it be determined 
natural gas is in its nature such a product as to be susceptible of ab- 
solute, individual, private ownership, with ail rights incident to such 
ownership, including that of transportation, sale, and delivery, which 
rights are beyond the power of the state to take away without just 
compensation made to the owner, yet it is earnestly insisted the state 
in the exercise of its sovereign power of eminent domain may either 
grant or withhold the exercise of that power at will. Therefore it 
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may, as it lias donc in this case, confèr it on corporations of its own 
création and deny it to ail others, including the complainants. 

The contention made, in so far as stated, we think sound beyond 
doubt. However, based on this well-established premise, it is f urther 
insisted by the défense that the fee to what is called the "public high- 
ways" in this state is vested in the state for the common benefit of the 
whole people. Therefore it is urged the state possesses the same pow- 
er and control over its public highways, to prevent the laying of nat- 
ural gas mains along, over, or across them ordinarily possessed by 
cities over their public streets, alleys, and other public places ; and 
as complainants are rightfully denied the exercise of the power of 
eminent domain to procure a right of way, and are rightfully denied 
by the act in question the right, privilège, or franchise of going upon, 
along, over, across, or under the highways of the state with their pipe 
lines, therefore the conclusion is drawn that whatever rights complain- 
ants may bave acquired by virtue of private contract, or may in future 
acqtiire in such manner, yet as the state may lawfully withhold from 
or deny to complainants the use or occupancy of its public highways 
in any and ail manners, it may lawfully and effectually block ail en- 
deavor on the part of complainants and ail others to construct pipe 
lines designed or intended for the purpose of transporting natural gas 
from out the state, whether such gas be owned by complainants or 
others ; and the cases of St. Louis v. Western Union Telegraph Co., 
148 U. S. 9,2, 13 Sup. Ct. 485, 37 L. Ed. 380, Western Union Tel. Co. 
V. Penn. R. R. et al., 195 U. S. 540, 25 Sup. Ct. 133, 49 L. Ed. 312, 
New Orléans Gas Co. v. Louisiana Light Co., 115 U. S. 650, 6 Sup. 
Ct. 252, 29 L. Ed. 516, New Orléans Water Works Co. v. Rivers, 115 
U. S. 674, 6 Sup. Ct. 273, 29 L. Ed. 525, Northwestern Telegraph Ex- 
change Company v. City of St. Charles (C. C.) 154 Fed. 386, and 
many other cases, are cited in support of the conclusion stated. 

Without either conceding or deciding the correctness of the resuit 
■obtained by this process of reasoning, should the soundness of the 
premises on which it is based be conceded, as applied to the act in 
question, which has been found to hâve been designed and intended as 
an absolute prohibition on interstate commerce of a product the sub- 
ject of exclusive, private ownership, with ail the rights incident to 
such ownership, including the right of sale, transportation, and deliv- 
ery, yet we conceive the very postulate on which the logic employed 
is based is radically unsound in this : 

The lands involved in thèse suits, and ail lands within the jurisdic- 
tion of this court, comprised what was known as Indian Territory. 
The fee to the rural public highways in that portion of this state for- 
merly comprising Indian Territory, and now the Eastern district, does 
not vest in the state for the benefit of the whole people, as premised 
by the défense ; but it does vest in the abutting landowners. The pub- 
lie bave only a perpétuai servitude or easement therein, and the abut- 
ting landowner may use the highway for his own benefit and enjoy- 
ment in such manner as is not inconsistent with the superior rights of 
the public to pass over, maintain, and improve the easement granted ; 
whereas, the public streets, squares, alleys, and other public places of 
cities of this country, as a very gênerai rule, by act of public dedica- 
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tion by the owner and founder, pass to the city in îts corporate capacî- 
ty for the benefit of the public, absolutely in fee, for use, enjoyment^ 
control, and disposition by the corporation. For this reason, in our 
judgment, the authorities cited by solicitors for the défendants do not 
apply. 

It was the rule of civil law that the fee to public highways vested 
in the state. Dunham v. Williams, 37 N. Y. 254; Mitchell v. Bass, 33 
Tex. 259; Renthrop v. Bourg (La.) 4 Mart. (O. S.) 97; Hatch v. 
Arnault, 3 La. Ann. 483 ; Mendez v. Dugart, 17 Id. 171 ; Bradiey v. 
Pharr, 45 La. Ann. 426, 12 South. 618, 19 L. R. A. 647. It has ever 
been the rule of the common law that the fee of highways vested in 
the abutting landowners, and not in the state. Mr. Justice Story, de- 
livering the opinion of the court in United States v. Harris, 1 Sumn. 
21, Fed. Cas. No. 15,315, said: 

"The gênerai principal of the common law is that the soil over which a street 
or highway is laid still remains the property of the original owner, subject 
to the easement." 

Mr. Justice McLean, delivering the opinion of the court in Barclay 
v. Howell, 6 Pet. 498, 8 L. Ed. 477, said: 

"By the common law the fee In the soil remains in the original owner where 
a public road. Is establlshed over it ; but the use of the road Is in the public. 
The owner parts with this use only ; for, If the road shall be vacated by the 
public, he résumes exclusive possession of the ground, and while it is used as 
a highway he is entltled to the tlmber and gi-ass which may be grown upon 
the surface and to ail minerais that may be found below it. He may brlng 
an action of trespass agalnst any one who obstruets the road." 

Thèse lands were, until recently, the tribal property of the Cherokee, 
Creek, Choctaw, Chickasaw, and Seminole tribes of Indians, not sub- 
divided by survey, and without legally defined public highways. Re- 
cently they hâve been surveyed, and by separate acts of Congress as to 
each tribe, based upon tribal agreements, hâve been allotted to the 
individual Indians in severalty, with a view to statehood, which soon 
followed. In thèse varions acts of Congress provision was made for 
public highways. As to the Cherokee Nation, wherein lies the par- 
ticular land involved in thèse suits, it was provided by Act Cong. July 
1, 1902, c. 1375, § 37, 32 Stat. 722 : 

"Public highways or roads two rods in width, being one rod on each side of 
tlie section Une, may be establlshed along ail section Unes without any com- 
jieusation being paid therefor, and ail allottees, purchasers and others shall 
take the title to such land subject to this provision." 

Similar provisions were contained in the acts relating to the other 
nations, providing for public highways of varions widths, but in each 
case providing that the allottees, purchasers, and others should take 
title to such lands subject to the highway rights therein provided for. 
It is clear, therefore, that the fee to the land comprising rural high- 
ways in what was formerly Indian Territory vests in the abutting land- 
owners, subject only to the easement granted the public for highway 
purposes, following the rule of the common law. 

It is unnecessary for the présent considération to détermine the 
status of highways in that portion of the state which was formerly 
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Oklahoma Territory; for while the laws in force in that territory at 
the time of the admission of the state into the Union, not répugnant 
to the Constitution and not locally inappHcable, were extended over 
the entire state, in our judgment nothing contained therein can be 
held to affect the status of the rural public highvvays under considér- 
ation, especially in view of the terms of the enabling act and the Con- 
stitution established pursuant thereto, even if it were conceded that a 
différent condition with regard to title of rural public highways ex- 
isted in Oklahoma Territory. 

It being therefore determined the fee of the rural highways over 
the lands involved vests in the adjoining landowners, as in most of 
the other states of this Union, what are the rights of the owners of 
the fee therein? This question has many times received the considéra- 
tion of the courts. In Perley v. Chandler, 6 Mass. 454, 4 Am. Dec. 
159, Chief Justice Parsons, delivering the opinion of the court, said: 

"But the soil and freohold remains in the owner, altliougli incumbered with 
a way ; and every use to which tlie land may be applled and ail the profits 
whidi may be derived froni It consistently with the continuance of the ease- 
ment the owner can lawfully clalm. Ile may maintaln ejectnieut for the land 
thus Inaimbered ; and if the way be discontinued he shall hold the land free 
from this incumbrance. Upon thèse priuciples there can be no doubt but that 
thfi owner of the land eau sinlc a drain or any water course below the surface 
of his land covered with a way, so as not to deprive the public of this ease- 
ment." 

In Woodring v. Forks Township, 28 Pa. 361, 70 Am. Dec. 134, 
Chief Justice Lewis, delivering the opinion of the court, said: 

"A man who owns tlie soil on which the public has a highway, has a right 
to enjoy hls property in every way that may promote his interest or couven- 
ience, so that he takes care not to injure the public easemeut. 'Sic utere tuo 
Tit allenum non Isedas' is the maxim which applies in such cases. He might 
eut a passage across the road for the purpose of drainiug his land or leadiug 
water to his mill, because the land is his owu and he may use it for ail leglti- 
mate purposes." 

In Starr v. Camden, etc., R. R. Co., 24 N. J. Law, 597, it was held 
by the Suprême Court of New Jersey as follows: 

"ïhis easement [of a public highway] does not comprehend any Interest in 
the soil, nor give the public the légal possession of it. The right of a freehold 
is not touched by the establishing of a highway, Imt continues in the owner of 
the land, in the same nianner that It was before the highway was established, 
subject to easement. This principle is so universally recognized that it would 
seem to be a work of supererogation to cite authorities to sustain it; hence 
the owner of the soil may lay water pipes, gas, or other pipes below the sur- 
face, may excavate for a vault or dig for mining purposes, and use it in any 
other manner (liât does not Interrupt the free passage over it. Ile retains 
the fuU possession of it, subject only to the easement. He may fell the treea 
upon It, eut the grass, or depasture it." 

In Papworth v. City of Milwaukee, 64 Wis. 389, 25 N. W. 431, it 
•was held: 

"A lot owner, being the owner of the fee to the middle of the street, may 
construct vaults or other areas under the sldewalk, with opening In the walk, 
if this be done in Buch a manner as not to Interfère with or endanger public 
travel." 
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In' Commissioners of Shawiiee County v. Beckwith, lÔ Kan. 607,, 
it Was held: : ; : 

"In this State the statutes proviâe for the establigliment of public roads 
and higHways; but both the Constitution and statutes are silent as to how 
much of the land, or whiit interest ther«ln, shall pass to the public, and how 
much of the land, or what Interest therein, shall remaiu with the original 
proprletor. Therefore we would infer that nothiug conuected witb the land 
passes to the publie, except what is actually necessary to make the road a 
good and sufflcient thoroughfare for the public. The public obtains a mère 
easement to the land. It obtains only so much of the land, soll, trees, etc.. 
as is necessary to make a good road. It obtains the right for persons to pass 
and repass, and to use the road as a public highway onïy, and nothing more. 
Caulklns v. Mathews, 5 Kan. 199, 200, and cases there clted. The fee In the 
land never passes to the public, but always continues to beloiig to the origi- 
nal owner. He continues to own the trees, the grass, the hedges, the fences, 
the buildings, the mines, quarries, springs, water courses, in fact everythlng 
connected witli the land over which the road is laid out, which Is not neces- 
sary for the public to use as a highway. Angell on Highways, pp. 301 to 312, 
ch. 7, and cases there cited. He may remove ail of thèse things from the 
road, or enjoy them in any other manner he may choose, so long as he does 
not Interfère with the use of the road as a public highway. No other person 
has any such rights. In fact, the original owner has a complète and absolute 
domain over his land, and over everythlng connected therewith after the road 
is laid out upon It, as he had before, except .ouly the easement of the public 
therein." 

In Overman v. May, 35 lowa, 89, it wâs said : 

"The fee therein being deemed to be in plaintiff, the public has no right oth- 
er than to use the promises as a highway, than in the right to pass aud re- 
pass thereon, and the incldentàl right to repalr the same and keep it in prop- 
er condition for that purpose. There Is no évidence, nor is it elalnied lu 
argument, that this use upon which the easement is elalmed ever extended 
beyond this. The title to the land and, ail the profits to be derivèd from it, 
not inconsistent with and subject to the easement, remain In the owner of 
the soil. He owns ail the trees upon it, ail the mines and quarries under It. 
He has ail above and under the ground, except the right of way In the public, 
vi'hlch Is a right of passage." 

In Woodruff v. Neal, 28 Conn. 167, Chief Justice Storrs, delivering 
the opinion of tlie court, said : 

"It is well established in this state, In conformity with the process of the 
comnion law, that a highway is simply an easement or servitude conferred up- 
on the public in regard to the right to pass over the land on which it Is laid 
out, and an incident of such right that ail use of soil and materials upon it 
In a reasonable manner for the purpose of making and repairing it. The ti- 
tle of the owner of the land Is not extinguished, but Is simply so qualifled that 
it can only be enjoyed subject to the easement. He retains ail the rights of 
property in the soil not incompatible with the public enjoyment of the high- 
way, and, whenever the highway is abandoiied or lost, the entire and exclu- 
sive and unincumbered eujoyment reverts to him. Subject to this right of the 
public, he may take trees growing upon the land, sink water courses under 
it, and has a right to every use and profit that can be derived from it, not in- 
consistent with the easement, and, if dlsseised (as lie may be), can niaiutain 
ejectment, and recover possession subject to the easement. Ile can also iiiain- 
tain trespass for any act doue on the land not necessary for the enjoyment 
of tlie easement, which would be actionable Injury If the land was not cover- 
ed by a highway." 

See, aiso, on this subject, Cooley on Torts (2d Ed.) 372; Jones on 
Easements, §§ 478, 479 ; Washburn on Easements. 253 ; Kent's Com- 
mentaries, 432; Elhott on Roads -and Streets, 519. 
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From this examination of the subject it must be clear, as complain- 
ants do not seek to perform any public service for the state, or for any 
city or town withiii the state, calHng for the use of the streets, alleys, 
and other public places, or for a contract right in the nature of a 
franchise to conduct such business, but seek only a right of way for 
the purpose of laying down and maintaining pipe Unes for the trans- 
portation of natural gas from within to without the state in Interstate 
commerce, for which no franchise is either necessary or desired, they 
are at liberty to procure such right of way by private contract, and 
conduct such opérations in a lawful manner, under such reasonable 
rules and régulations as to inspection and manner of opération, as the 
state may justly impose. 

It is not intended, by anything said in the course of this opinion, to 
either hold or intimate the state does not possess the power to super- 
vise, control, and regulate in a reasonable manner the method of con- 
struction and manner of laying and maintaining pipe Unes to be em- 
ployed in the transportation of natural gas in Interstate as well as in- 
trastate commerce, for the purpose of preserving the health and pro- 
moting the safety of its citizens and safeguarding the public against 
accident which may resuit from the conduct of a business in which a 
highly inflammable, dangerous, and volatile product is transported. 
This right of reasonable inspection, supervision, and control, com- 
mensurate with the attendant danger, the state has and should ex- 
ercise in its reserve police power. What we do say, and intend to be 
understood as saying and meaning, is this : Ail such régulations must 
be reasonably adapted and necessary to accomplish the end sought, 
and the resuit or end sought to be attained must be such as falls with- 
in the scope of the power residing in the state. It must not be employ- 
ed under disguise for the purpose of prohibiting, regulating, or con- 
trolling a proper subject of interstate commerce, for the exclusive pow- 
er of regulating interstate commerce résides in the Congress under 
the commerce clause of our national Constitution. 

Again, it must not be exerted in disguise for the purpose of deny- 
ing any person within its jurisdiction the equal protection of the laws, 
or deny any such person his just property rights without due process 
of law. Any such state enactment violâtes the fundamental law of 
our country, and of this state as well, and must be and will be declar- 
ed inoperative and void at the suit of the parties injured thereby. As 
said by Mr. Justice Harlan, in Connolly v. Union Sewer Pipe Com- 
pany, 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 679 : 

"The question of constltutional law, to which we hâve referred, cannot be 
disposed of by saying that the statute In question may be referred to what 
are called the 'police powers' of the state, whicli, as often stated by this court, 
were not Included in the grants of power to the gênerai government, and there- 
fore were reserved to the states when the Constitution was ordaîned. But as 
the Constitution of the United States is the suprême law of the land, anything 
in the Constitution or statutes of the states to the contrary notwithstanding, 
a statute of a state, even when avowedly enacted in the exercise of its police 
powers, must yield to the law. No right granted or secured by the Consti- 
tution of the United States can be iniipalred or destroyed by a state enact- 
ment, whatever may be the source from which the power to pass such enact- 
ment may hâve been derived. 'The nuUity of any act inconsistent with the 
Constitution is produœd by the déclaration that the Constitution is the su- 
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preme law.' The state has undoubtedly the power, by appropriate législation, 
to protect tlie public morals, the public health, and the pvftilic saf ety ; but if, 
by thelr necessary opération, Its régulations looking to either of those ends 
amount to a déniai to persons withln Its jurisdietion of the equal protection 
of the laws, they must be deemed unconstitutlonal and void. Gibbons v. Og- 
den, 9 Wheat. 1, 210, 6 L. Ed. 23; Sinnot v. Davenport, 22 How. 227, 16 L. 
Ed. 243 ; M., K. & T. Ey. Co. v. Haber, 169 U. S. 613, 18 Sup. Ct. 488, 42 L. 
Ed. 878." 

Or as said in Ritchie v. People, 155 111. 98, 40 N. E. 454, 39 L. R. 
A. 79, 46 Am. St. Rep. 315 : 

"But it is claimed ou behalf of the défendant in erroi- tlmt this section eau 
be sustained as an exercise of the police power of the state. The police pow- 
er of the state Is that power which enables it to promote the health, comfort, 
safety, and welfare of soeiety. It is very broad and far-reaching, but is not 
without its limitations. Législative acts passed in pursuance of it must not 
be in conflict with the Constitution, and must hâve some relation to the ends 
sought to be accomplished ; that is to say, to the comfort, welfare, or safety 
of Society. Where the ostensible object of an enactment is to secure the pub- 
lic comfort, welfare, or safety, it must appear to be adapted to that end. It 
cannot invade the rights of person and property under the guise of a mère 
police régulation, when it is not such in fact; and where such an act takes 
away the property of a citizen, or interfères with bis personal liberty, it Is 
the province of the courts to détermine whether it is really an appropriate 
jneasure for the promotion of tlie comfort, safety, and welfare of soeiety. 
Lake View v. Rosehill Cem. Co., 70 111. 191, 22 Am. Rep. 71 ; In re Jacobs, 98 
N. Y. 98, 50 Am. Rep. 636 ; People v. Gillison, 109 N. Y. 389, 17 N. E. 343, 4 
Am. St. Rep. 465." 

It follows, from what has been said, in our judgment, the act in 
question, viewed in its true light, as one enacted for the express pur- 
pose of f crever prohibiting the Interstate transportation of natural gas 
through means of pipe lines from eut this state, impinges on the rights 
of complainants as disclosed by their several bills of complaint, as 
those rights are guaranteed and protected by our national Constitu- 
tion, and that of the state as well, in that the act in question attempts 
to prohibit commerce among the states in property capable of abso- 
lute private ownership, with ail its incidents, and susceptible of being 
so transported, and such prohibition violâtes the commerce clause of 
our national Constitution, and in that the sole, dominant purpose of 
the act, as construed above, if enforced against complainants, invades 
their rights as guaranteed by the fourteenth amendaient to the national 
Constitution, and section 24 of article 2 of the Constitution of this 
state. In this view of the case, the remaining objections made by com- 
plainants to the validity of the act need not be hère considered. 

It must therefore be held, and is. held, in so far as the act in ques- 
tion attempts to prohibit the transportation of natural gas by the 
complainants in interstate commerce through means of pipe lines con- 
structed for that purpose, or attempts to prohibit complainants from 
employing their property in interstate commerce, or from engaging 
in the business of interstate commerce in natural gas, under such rea- 
sonable rules and régulations as the state may impose, and the nature 
of the business transacted may demand for the health and safety of 
the citizens of the state, it is unconstitutlonal, void, and beyond the 
power of the state to enact ; that thèse suits are not in truth and fact 
against the state in its sovereign capacity, in violation of the eleventh 



KANSAS NATURAL GAS CO. V. HASKELL. 5 ( .5 

amendment to the national Constitution, but were brought and are 
maintained as against défendants, officiais of the state, assuming to 
act in pursuance of authority conferred by the act in question, which 
is beyond the constitutional power of the Législature of the state, to 
the threatened in jury and damage of complainants in their property 
rights ; and therefore they may maintain thèse suits. 

It is deemed proper to hère state the Suprême Court of the state 
of Indiana arrived at the same conclusion hère reached by us on con- 
sidération of an act of the Législature of that state which in express 
terms prohibited that which is hère attempted to be prohibited by in- 
direction. See State ex rel. Corwin v. Indiana & O. Oil, Gas & Min. 
Co., 130 Ind. 575, 33 N. E. 778, 6 L. R. A. 579. 

And we may be permitted to further remark : Would it net be most 
singular, indeed, to record in our national history and transmit to 
générations of readers yet unborn the fact that Oklahoma, rich, not 
alone in material wealth and natural resources, but in her splendid 
citizenship, on the very year in which she was admitted into this Union 
on terms of perfect equality and unity, there to rest forever in peace 
and safety, free f rom internai strife and external violence, permitted to 
participate in the counsels of this great nation and to partake of its 
benefactions, permitted to share on equal terms with her sister states 
in that pride of memory of the noble soûls who redeemed this land 
from the wilderness and kept it free from the hand of the oppressor, 
of those matchless intellects who conceived and fashioned our form 
of government, and guided it safely through the trials and périls in- 
cident to the establishment of the first enduring représentative republic 
the world has ever known, of those heroic spirits who died that this 
nation might live, one and inséparable, and that the principles of free 
government might not perish from the earth, permitted, on her own 
invitation, to share in the grandeur of its national accompli shments 
and the magnificence of its international power — that this great state 
would, even though she could, not out of her poverty or necessity, but 
out of her abundance of minerai wealth, lock herself vtp as within a 
self-imposed Chinese Wall, and thus refuse to share in her pîenty 
and exchange nature's benefactions with her sister states, in return 
for the many favors conferred on her by the nation? May it not be 
justly and timely inquired: What has become of our vaunted Western 
hospitality and our boasted Southern chivalry? For in Oklahoma, 
more than in any other state of this Union, West and South unité. 
We conceive the fulfillment of the design hère attempted to be neither 
within the limits of possibility of accomplishment under the Constitu- 
tion and laws of our common country nor the end sought désirable 
to the state, even if accomplished. 

Therefore let the demurrers interposed by the défendants be over- 
ruled, with such leave to plead over, if so advised by their solicitors, 
as may be granted by the presiding judge of this court in his orderj 
and, further, let the provisional in j un étions applied for by complain- 
ants be granted on such conditions as to bonds as may be determined 
by the judge of this court. 
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VAN DE VENTER T. LOTT et al. 
(Circuit C!ourt, B. D. New York. July 24, 1909.) 

1. Navigable Watbrs (§ 44*) — Littobal Rights — Lands Fobmkd in Sea. 

Land wlthln the origiuui boundarles of a sliore owner, reformed by the 
sea after havlng been wasbed away, is to be considered as restored rather 
than as a growth or addition to otlier property to which the actual ac- 
cretlon may hâve attacbed; but new land formed in the sea In front of 
the property of such an owner beyond the original hlgh-water mark 
whlch constltuted hls boundary, and wlth a navigable channel between 
through whlch the sea may be reached, if not an accretlon to dlfCerent 
property, belongs to the state. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. § 266; 
Dec. Dlg. § 44.*] 

2. Navigable Watees (i 44*) — Rights of Ownees oï Shoee IiaNds — Land 

FobmeD IN Sea. 

At the time the earliest maps were made of the locallty. In 1797, and 
subsequently, the Inlet to Jamalca Bay on the southern coast of Long 
Island extended nearly north and south between what is now Barren Is- 
land on the west, and Rockaway Point or Beach on the east. Since then 
it bas changed to a southvvesterly direction from the bay, washlng away 
a portion of the Island, whlle Rockaway Point has been extended west- 
wnrd for several miles to the southward of the island. Held, on the 
évidence, that the land formlng such extension was formed by the shlft- 
Ing an4 growth of shoals and bars whlch were not wlthln the original 
boundaries of the Island, nor attacbed to it above hlgh-water mark, and 
does not belong to the shore owners thereon ; also, that It did not form 
orlginally wholly as an accretlon to Rockaway Beach, but rather by ac- 
cretious to such bars as well as to the beach and the graduai fllllng of the 
ehoals, the whole becomlng subsequently attacbed to, and an extension of, 
the t>each, and that the title to such parts as flrst formed separately vest- 
ed In the state. 

[Ed. Note. — For other cases, see Navigable Watera, Cent Dlg. f 267; 
Dec. Dlg. § 44.*] 

3. Quieting Title (§ 12*)— Riqht of Action— Possession op Land. 

A suit to quiet title by one claimant of land agalnst adverse clalmants 
whlch has been fully tried will not be dismissed on the ground that com- 
plainant's remedy was by action of ejectment, where the évidence shows 
that complainant has the légal title, and both parties bave been for somo 
years clalmlng and exerclslng some sort of possession, tenants orlginally 
leasing from défendants having later leased from complainant and been 
allowed to remain by both parties. 

[Ëd. Note. — For other cases, see Quietlng Title, Cent Dig. §§ 8-12 ; Dec 
Dlg. § 12.* 

Necesslty of possession In suits to quiet title, see note to Jackson v. 
Simmons, 39 C. C. A. 522.] 

4. Adverse Possession (§ 40*)— What Law Goveens— Land Acquired ïbom 

State. 

Code Clv. Proc. N. Y. § 362, provldlng that adverse possession wlll not 
give title agalnst the state unless continued for 40 years, does not operate 
iu tavor of a grantee of the state whose rights are governed by the gênerai 
statute. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dlg. § 172; 
Dec. Dig. § 40.*] 
6. Adverse Possession (§ 96*) — Nature and Requisitks — Estent of Posse-s- 

SION. 

The building and oecupancy of a shanty or a flshlng cabln on the beach 
on a large tract of sand extending for some miles between a bay and the 
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sea, formed by accretlon, or the settlng of stakes or plantlng ot smal) 
gardens without any Inclosures, does net constitute an adverse possession 
of any more of the tract than Is actually occupied under Code CIv. Proc. 
N. Y. §§ 370-372, provlding that occupancy such as to constitute adverse 
possession shall be where the land bas been substantially inclosed or is 
usually cultlvated Or Improved. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. { 533; 
Dec. Dlg. § 96.*] 

6. Adverse Possession (§ 25*)' — Nature and Requisites — Hostile Characteb 

OF Possession. 

Where tenants leasing from défendants toolî new leases from complaln- 
ant, an adverse clalmant, before their occupancy had been long enough 
to glve défendants title by adverse possession, their further occupancy can- 
not be counted as possession by défendants. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. §§ IIC- 
120; Dec. § 25.*] 

7. Adverse Possession (§ 53*) — Nature and Requisites — Continuitt or 

Possession. 

An occupant of land who after being ejected, although the judgment iu 
ejectnaent vvas afterward reversed for want of jurisdiction in the court, 
abandoned the land, and did not return, cannot set up title by adverse 
possession in a suit commenced several years later. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. § 268; 
Dec. Dig. § 53.*] 

8. QuiETiNQ Title (§ 10*) — Rtght of Action— Title of Plaintiff. 

Where the complalnant in a suit to quiet title holds the légal title hl» 
right to maintain the suit canuot be attacked by défendants, wUo are 
without title, on the ground that he holds his title as trustée, or that 
the conveyance to him was champertous. 

[Ed. Note. — For other cases, see Quietlng Title, Cent. Dig. § 37; Dec. 
Dig. § 10.*] 

In Equity. 

Everett J. Esselstyn (Frédéric R. ' Kellogg, of counsel), for com- 
plainant. 

Hubbard & Rushmore (George C. Case, of counsel), for défendants 
John R. Lott and Sarah Lott. 

Henry M. Gescheidt, for défendants Byron Whitcomb and others. 

CHATFIELD, District Judge. The présent action involves a 
détermination of the title to certain plots of land running across 
the strip of sand on the southern portion of Long Island, generally 
called "Rockaway Point." Thèse plots of land are bounded laterally 
by the extension of the side Unes of certain parcels upon the nortb 
sida of what is known as Rockaway Inlet. The land to the north of 
this inlet is a large island, called for 200 years "Barn Island," and since 
that time "Barren Island," in the southeastern portion of the old town 
of Flatlands, in the county of Kings, and state of New York. The 
county line between Kings county and Queens county was first lo- 
cated by the state along the middle line of the channel between Bar- 
ren Island and Rockaway Beach or Point as it existed in 1802-04. 
It is undisputed that this channel, which is the only outlet of Jamaica 
Bay to the océan, bas not remained in the position in which it was at 
the time the county lines were created by the state, and that the mid- 

*For other oasea see same topic & § kumbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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die Une of the inlet at the présent time, instead of leading straight out 
to the océan, substantially in a north and south direction, runs approxi- 
mately west-southwest some three miles, before it turns to the south, 
and passes the point of sandy beach or dunes which stretches to the 
€ast, and joins what was Rockaway Point when the county lines were 
laid out. Various state maps, as well as officers of the state and of the 
respective counties, hâve assumed that the county line has shifted and 
f ollowed the movements of this channel ; and the parties to this action 
now seem to take as settled the présent location of the county bound- 
ary, treating ail of this sand breach east of the présent inlet as in the 
county of Queens, in which, for the purposes of assessment and for 
the recording of deeds, the state authorities locate the land under 
discussion. This fortunately makes it unnecessary to bring in tho 
state of New York or any state ofificer as a party to this action, and 
the questions of adverse possession, of taxation, and the recording of 
titles in gênerai are matters of such récent date with regard to the 
plots in question that the county lines détermine nothing with respect 
to the présent ownership of the land which might hâve been retained 
in the county of Kings, if the county boundary hadbeen a line fixed 
by monuments, instead of by the middle of a navigable channel. In- 
deed, under the défendants' theory of the case, the properties claimed 
by them would seem to hâve been bodily shifted from one county to 
the other, not by the movement of the land itself, but by the displace- 
ment and shifting of the county boundary from time to time. 

It is unnecessary to follow out the chains of title other than to say 
that the complainant is grantee under a full covenant and warranty 
deed made by the devisees of Collis P. Huntington on the llth day of 
February, 1901, recorded in the county of Queens on the 27th day of 
September, 1902, in Liber 1287 of Deeds, p. 14, and that the complain- 
ant's title is traced through a deed from the city of New York, various 
partition and foreclosure suits, grants from the state of New York, 
and conveyances from private individuals to one of the patents granted 
by authority of the King of England by Governor Dongan of the Col- 
ony of New York in the year 1685, and back of that even by a title 
from the Indians. It appears in the course of the complainant's chain 
that in the year 1813 the United States was given, under, the authority 
of the state of New York, the right to locate a fort upon what came 
to be known as Block House Point, and that during the War of 1813 
certain militia erected a blockhouse, which has long since disap- 
peared. The United States never took possession of the land in ques- 
tion, nor attempted to exert any dominion over it, except to grant one 
lease in 1873 (page 1418 of record), and, so far as the testimony pre- 
sented in this case shows, obtained no title to any of the tract until 
about the year 1854, when a life saving station or boathouse previously 
on Barren Island was moved across the inlet and located upon the 
beach of Rockaway Point, within some 100 yards of the high-water 
mark, at the southeast corner of the point as it then existed. An exam- 
ination of the charts, which will be referred to later, and an inspection 
of the land, show that dunes, with bushes and shrubs, reaching a 
beight of 20 to 30 feet, cover the précise part of the beach upon which 
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the blockhouse stood, and the tract running therefrom to the southeast, 
including the original site of the life saving station. A considérable 
dépression through the greater part of the beach as it exists at présent, 
and having a generally southeast and northwest course, marks the 
strand at the period indicated when the life saving station was located 
near the point, and according to the testimony, as well as f rom indi- 
cations at the présent time, fixes the first locality as to which the pe- 
culiar questions of this case arise. In gênerai, the title of the com- 
plainant, so far as it covers land existent through the entire period, is 
limited at the western end by thèse dunes, upon which it has been said 
the blockhouse and life saving station were placed. From the point 
of the old shore southwest of the life saving station to the prés- 
ent extrême western point of the beach, a distance of some three or 
four miles, the beach from océan to inlet is claimed under the doctrine 
of accretion, as having been added to the land, both upland and beach 
immediately adjoining upon the east, and being in ail other directions 
surrounded by water. 

The défendants' title, likewise starting with grants from the In- 
dians, had to do with properties stated to be on Barren Island, or Barn 
Island, and specifically located in said town of Flatlands. The chain of 
title comes down through varions deeds and wills to the présent own- 
ers or claimants, and their title to the upland, or to the portions of 
Barren Island claimed by them, is satisfactorily established, and their 
possession of ail portions of the tracts claimed by them north of the 
présent location of the inlet would seem to be beyond dispute. But the 
extension of the défendants' lines across the inlet (thèse side lines run- 
ning some 8% degrees east of south, according to the maps filed, from 
the survey made July, 1900, by Samuel K. McElroy, civil engineer, 
and put in évidence as Défendants' Exhibits 1 and 2) cross as well the 
présent stretch of Rockaway Beach, or the lands added thereto by the 
westward movement of the inlet. The portions of the beach thus in- 
cluded within thèse lines so extended are a part of the particular por- 
tion of the so-called lands of Rockaway Beach, set apart and assigned 
to the grantors or predecessors of the complainant in a partition suit 
involving substantially ail of the added or connected beach land, as 
well as some of the upland east of the old line near the life saving 
station. 

The case involves the décision of a difficult question of fact, in that 
it must be determined whether the movement of the inlet was such 
that ail of the land added to Rockaway Point or connected with it 
from timiC to time toward the west has been raised up out of the 
océan and established above high-water mark by what is known as the 
graduai procçss of accretion; or whether by a sudden and plainly 
discernibîe shifting of the inlet, or by a number of such shiftings, the 
entire channel, including and carrying with it the county boundary, 
has broken through what previously was a part of the county of Kings. 
If the latter method be proved, the old bed of the inlet has fîlled up by 
accretion, both to the southwest, from the upland or beach of the 
complainant, and to the east or northeast from the bars or land to the 
south of what is now Barren Island. 
172 F.— 37 
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Thé défendants' claim is dépendent upon their being able to prove, 
riot only that there hâve been sudden and violent shiftings of position 
by the jnlet, se called, but also that certain bars and land included with- 
m the grants in their chain of title to Barren Island hâve occupied, 
with more or less accretion in ail directions, some parts of the beach 
now joined to the old Rockaway Point, and that throughout the suc- 
cessive changes in the position of the inlet there has always existed 
some portion of thèse lands within the boundaries of their original 
grants, to which lands could attach by accretion in the same way, and 
by the same natural processes, through which the intervening spaces 
were filled and the properties in question joined to the upland near the 
life saving station and the blockhouse point. 

A third possibility suggests itself, which must be considered in the 
Jight of the various attempts at possession on the part of the défend- 
ants and their grantors and tenants. This third possibility would of 
Itself be sufficient to defeat the title of the complainant, and would 
leave him limited by lines of the original grants, and by what could 
properly be held as accretion thereto, for the burden of proof is upon 
the complainant in the présent action, and he must establish, not only 
that the défendants bave not title, but that his title is proven affirmative- 
ly. This third position would resuit from a finding that the lands in 
question were formed outside of high-water mark, and therefore the 
property of the state of New York (Mulry v. Norton, 100 N. Y. 
424, 3 N. E. 581, 53 Am. Rep. 206 ; Shively v. Bowlby, 152 U. S. 1, 
14 Sup. Ct. 548, 38 L. Ed. 331), but were never a part of, or joined to, 
land above high-water mark included within any of the grants in the 
défendants' chain of title; that is, that the accretion, if any, has been 
the property of the state, rather than that of individuals. The ques- 
lon of possession or of adverse holding beween the state and the lessees 
or tenants of the défendants could not, of course, be determined in 
this action, except as we may consider the effect of the deed from 
the state to the complainant's grantors hereinafter set forth. 

The évidence on the question of fact has been of two kinds, charts 
or maps, including government surveys, and testimony of witnesses 
familiar with the localities in question. The earliest map shown seems 
to hâve been made by one Jeremiah Lott from surveys prior to the 
20th day of November, 1797, when the map is said to bave been pro- 
tracted. This map was filed in the office of the state engineeer and 
surveyor, and a copy has been certifled in évidence. Objection was 
made to the entry of this map in évidence, but there seems to be no 
good reason for doubting its authenticity, and it is apparent from the 
map itself that the portions relating to Barren Island and Rockaway 
were not plotted from surveys, but Barren Island is said to be taken 
from computation, and shows merely an approximate or relative plan 
of that locality. The next map offered in évidence was published un- 
der an act of the Législature of the state of New York in the year 
1827, and purports to show a compilation of surveys of the counties of 
New York, Kings, Queens, and Richmond. Objection was made to the 
acceptance of this map in évidence. But there seems to be no reason 
for not taking it for what it is worth ; and, while some of the localities 
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seem to show more or less distortion, it throws some light upon the 
gênerai formation of the coast upon the southern side of Long Island 
at the period within which the map was made. The earhest chart put 
in évidence by the complainant (Exhibit 61) was published by the Unit- 
ed States government as the resuit of surveys from the 26th day of 
September to the 3d day of October, 1835, and gives the outlines, to- 
gether with the character of the soil and végétation over the locality 
of Jamaica Bay, but does not purport to give any soundings or depths 
of watêr. It will be noticed that between the map of 1827 and the sur- 
vey of 1835 the first substantial change in what will be referred to as 
"Rockaway Point" seems to hâve occurred. The map of 1797 gives no 
latitude, while the map of 1827 places the southernmost point of 
Barren Island somewhat further south than either Rockaway Beach or 
Coney Island, and gives the latitude of this southernmost point as 
40° 33' north latitude. The United States government chart of 1835 
shows the southernmost point of Barren Island and the southernmost 
point of Rockaway Beach substantially on an even parallel, at about 
40° 34' 15" north latitude. But allowing for the inaccuracies in lati- 
tude, and in gênerai relative positions of the locations shown by the 
map of 1827, a substantial change in the form of both Barren Island 
and Rockaway Beach is noticeable, in that the southeasterly corner of 
Barren Island has somewhat disappeared, making that corner oblique 
rather than right angled ; and the western end of Rockaway Beach 
has changed from either the "sore thumb" or bifurcated formation 
of 1827 to that of a point having its westernmost extremity upon the 
south or océan side, and with the portion characteristically denomi- 
nated the "thumb" already eut ofif by the ebb tide, coming out bf 
Jamaica Bay. 

The United States in 1841 issued a chart showing the soundings of 
Rockaway Inlet and a part of Jamaica Bay, and on this chart, while 
the southeast corner and southern portion of Barren Island shows the 
same formations as on the chart of 1835, the western point of Rocka- 
way Beach has still further protruded, and has begun to force the 
gênerai direction of the inlet from a north and south to a northeast 
and Southwest course. The deep water channel shown in the chart 
of 1841 lies close to Barren Island upon its southeast corner, and then 
turns and runs out, in a southerly direction, to the open océan. This 
channel in 1841 passed west of a bar called Duck Bar, and referred to 
by almost every witness who has testified in this case. Anothei large 
sand bar was charted immediately to the westward of this channel 
(approximately of even latitude with Duck Bar), while a broad space 
of water, containing a minimum depth at low tide of some nine feet, 
stretched between Duck Bar and the southwest Point of Rockaway 
Beach. This is plainly what has been referred to by most of the wit- 
nesses as the "East Way" or "East Channel," and means no more than 
a strip of ordinarily deep water around the point of Rockaway Beach. 
Thus, Duck Bar at this period lay between this stretch called the "East 
Way" and the deeper channel scoured out by the tide, setting down 
from alongside of Barren Island. This chart also shows between Bar- 
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ren Island and West Bar a shallow stretch of water in some places not 
more than two feet deep at low tide, and this, at varions times, was 
known as the "West Way," which long subsequently became deep 
enougli for navigation. To a certain extent this West Way indicates 
the location of the ultimate deep water channel in and eut of Jamaica 
Bay. This West Bar seems to hâve at some time been called Pélican 
Bar from a beach known for many years as Pélican Beach, and really 
constituting the western half of the southern shore of Barren Island. 
Pélican Beach terminated at what is known as Plumb Gut. Upon 
the western side of Plumb Gut the beach evidently formed a part of 
what is known as Coney Island. It will be noticed from an examina- 
tion of the charts that between 1841 and 1866 Barren Island was sep- 
arated from Pélican Beach by what came to be called "Dead Horse 
Inlet," and again at the time of the extrême changes in the neighbor- 
hood of the year 1878 a great part of the land formerly called Pélican 
Beach was washed away, leaving Plumb Island exposed upon the 
water front, while Barren Island was very materially reduced in size, 
the Southwest corner or portion being so removed, that what is now 
known as Dead Horse Bay was caused to substantially open out into 
the océan, instead of having to be approached through the considérable 
channel that previously had been called Dead Horse Inlet. Thèse 
changes, however, were much less in extent than the changes and addi- 
tions to Rockaway Point during the same period. If the map of 1837 
corresponded in its gênerai locations and in its degrees of latitude to 
the Government charts of 1835 and 1841, we should hâve less difficulty 
in fixing the extrême southern boundary of Barren Island, and, if the 
government charts of 1835 and 1841 placed the southern boundary of 
Barren Island in the latitude shown by the map of 1827, then the tes- 
timony of the défendants' witnesses, Mr. Gescheidt and others, to the 
efïect that the portions of Barren Island, submerged within their rec- 
ollection, had extended to points within the présent boundaries of the 
beach at Rockaway Point, would be clearly substantiated. But the sit- 
uation, so far as latitude is concerned, with which the défendants' wit- 
nesses start their recollection of the locality, is substantially that shown 
by the government charts of 1835 and 1841, and under the circumstan- 
ces such charts, unless shown to be at fault, are better évidence than 
human recollection about such small questions as the depths of water 
at précise points and the relative locations Upon a north and south line 
of the shoals of a channel where navigable water was the test of how 
the channel should be used, and would necessarily be the central fea- 
ture of the witnesses' recollection. Human meraory as to definite mon- 
uments is excellent testimony of the existence and gênerai location of 
thèse monuments, but a reliable chart or map must be depended on 
as to small distances and détails, even as against human recollection, 
when that recollection or memory has not been fixed by something 
connected with those same détails. 

The witnesses called by the complainant and by the défendants agrée 
in fixing the next great change in thèse localities after the condition 
shown by the chart of 1835 at the occasion of a storm which occurred 
probably in the year 1855. 
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Two of the witnesses, Dodge and Hicks, started in the year 1855 
from near Hook Creek, which is well up in Jamaica Bay, to go ont to 
sea through the inlet with a load of coal for a town further to the 
eastward on the Long Island coast. They were detained by a severe 
storm, and could not return for a couple of days. Both witnesses 
agrée that upon their return they worked in from the océan through 
substantially the same water in which tliey passed out until they came 
to the inlet proper between Barren Island and Rockaway Beach, and 
there they sailed right through, as Dodge puts it, "where Chaney's 
garden had been." It appears that ridges (u]3on which trees were 
growing) and a considérable tract of garden and upland were washed 
away from the southeast corner of Barren Island, and a strip somé 
500 or 600 feet wide eut ofï by the sea. The bars and shoals to the 
southeast of the inlet and along the entire southern front of the is- 
land in the neighborhood of the so-called Duck Bar shifted their posi- 
tion, and the so-called East Way or passage around the point of Rock- 
away Beach was filled up, either at tlie time of the storm or gradually 
witKin a short time thereafter, while the western extremity of the 
point began its rapid progress, assuming the position which continued 
until 1877 and 1878. The southwestern portion of Barren Island was 
likewise materially afïected by this storm. The so-called West Way, 
or shallow strip of water passing between the West or Pélican Bars, 
and the so-called Pélican Beach upon Barren Island, as well changed 
its shape and position, but did not become more than a shallow body of 
water navigalîle by very small boats at high tide, and at low tide sub- 
stantially dry in various places between Barren Island and the larger 
bars to the south. But on the Rockaway side the "East Way" sub- 
stantially united with what had been called the "South Way," or the 
direct north and south channel between the so-called Duck and Wést 
Bars, and the process of accretion either took place on the bars and 
from Rockaway Point so as to close up the inlet, or else there occurred 
what is called avulsion ; that is, a bodily movement of the inlet from 
one position to the other, with the corresponding résultant accretion 
within the limits of the old inlet. 

The severe storms of the period around 1878 hâve already been re- 
ferred to. To the west of Barren Island Pélican Bar and Beach were 
destroyed to a large extent, the shallow West Way was deepened and 
enlarged. Pélican Beach or Island, together with much of the land in 
front of Plumb Island, disappeared, and Plumb Island became bound- 
ed on the south practically by the océan. The so-called Duck Bar 
shifted so as to become indistinguishable from the West Bar, and 
Rockaway Point was extended to the old position of Duck Bar, leav- 
ing but one channel which immediately south of Barren Island ran 
practically northeast as an entrance to Jamaica Bay. Since 1878 and 
1879 the growth of Rockaway Beach to the westward seems to bave 
been graduai. The présent western extremity of the beach is almost 
due south of Plumb Island, and reaching nearly to the longitude of 
the eastern extremity of Coney Island as it now exists. The character 
of the beach itself and the various United States charts show that 
during this later period the growth has been what can properly be 
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called accretion ; and we must therefore consider the boundaries of the 
land and bars, the position of high-water mark upon the Atlantic 
Océan, and the positions of the inlet during the periods from 1845 
to 1&79, in order to ascertain what is the southern boundary of the 
lands upon Barren Island, and whether the beach now attached to 
Rockaway Point has emerged from the sea within the boundaries of 
the territory belonging to the défendants, or whether it has been form- 
ed by accretion either to Rockaway Point or to lands which thereby 
became the property of the state. As has been said, the condition in 
1845 must be taken as a starting point, for the testimony of the wit- 
nesses is to the effect that Barren Island at that time extended for at 
least half a mile south of the nearest portion of Rockaway Beach, and 
ail of the bars and points testified to by the witnesses for the défend- 
ants must be treated from the position given them by those witnesses, 
as there is no authentic prior record which would give any better 
boundaries for the purpose of the défendants' case. 

The case of Mulry v. Norton, supra, was a contest of title over cer- 
tain lands submerged by the sea within the boundaries of the plaintiff's 
grant, and a subséquent emerging of the beach and westward growth 
along the sunken front until the submerged portions had been restored, 
but with a shallow lagoon between the new portion and the former 
high-water mark. The court held that the rebuilding or reformation 
of the land within the boundaries of the former territory when under 
such circumstances as not to constitute accretion to some other strip 
would vest the original owners with title as against the state; that 
accretion could not take place without contiguity, but even when con- 
tiguity existed çould not cross the latéral boundary lines ; and that the 
owner of the upland would regain the beach, although there had been 
a previous eneroachment of the high-water line to a point inside of 
where the new formation occurred. In Shively v. Bowlby, 152 U. S. 
1, 14 Sup. Ct. 548, 38 L. Ed. 331, the Suprême Court of the United 
States recites many décisions relating to riparian rights, and questions 
of accretion or title to lands in navigable waters. It cites the case of 
Mulry V. Norton, supra (declaring the law of New York to be as 
above stated), and also cases along the Mississippi river, such as 
Jones V. Soulard, 24 How. 41, 16 L. Ed. 604. Railroad Co. v. Schur- 
meir, 7 Wall. 272, 19 L- Ed. 74, Yates v. Milwaukee, 10 Wall. 497, 
19 L. Ed. 984, an d many other décisions showing the holdings of the 
United States Suprême Court and of state courts with respect to the 
rights of riparian owners in protecting their access to a navigable 
stream, and to the acquisition of land forming within the navia;able 
water in front of their property. The court says (page 35 of 152 U. 
S., page 561 of 14 Sup. Ct. [38 L. Ed. 331]): 

"The riile, everyvvhere admîtted, that, where the land encroaches upon the 
water by graduai and imperceptible denrées, the accretion or alluvion belougs 
to the owner of the land, is equally applicable to lands bounding on tide waters 
or on fresh waters, and to tlie king or the state as to private per.^ons ; and is 
independeut of the law goveming the title in the soil eovered by the water" — 
citing cases from both Eugland and the United States. 

No distinction is drawn between lands arising out of navigable 
water in streams or rivers where the riparian rights extend into the 
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stream, or where the bed of the river is owned to the middle one by 
the riparian proprietors, and land arising out of the sea, or arrîis of the 
sea, below high-water mark, when the addition is in front of an d con- 
tiguous to the riparian or littoral property. Blackstone in his Com- 
mentaries (page 262) says that lands emerging out of the sea within 
the bounds of any person belonged to him as between him and the 
crown; and it is from this situation that the doctrine of Mulry v. 
Norton is worked out. Hence property reformed by the sea, after 
having once been taken away, is to be considered as restored, rather 
than as a growth or addition to différent property, to which the actual 
accretion may hâve attached. 

But with respect to Barren Island an entirely ^différent situation 
arises. It is impossible on the record to hold that the upland or beach 
of Barren Island above high-water mark has ever occupied the posi- 
tion of the land in question. The charts, however, of 1835 and 1875, 
hereinbefore referred to, show Duck Bar as an island — that is, having 
some portions above high-water mark at ail times — and in 1875 this 
Duck Bar Island with deep water on each si de, extended approximate- 
ly north and south over a mile in length, and almost in contact with 
Barren Island at its nearest point. Between this Duck Bar Island and 
Barren Island was shoal water, but by the next great movement of 
Rockaway Inlet Rockaway Beach extended to and included a part of 
this Duck Bar, which has ever since remained dry land, and the shoal 
water became the inlet. This movement, as has been said, occurred in 
the 70's, and, the greater part of the land actually in question in this 
suit having been formed by that movement of the inlet, we must con- 
sider whether the owners of the upland on Barren Island acquired 
from the formation of this Duck Bar prior to 1875 any title therein; 
and if they did, inasmuch as Duck Bar was so narrow in its east and 
west dimensions, the next question, which is even more difficult, is 
as follows : Would the owners of the upland of Barren Island obtain 
title to the entire east and west strip formed by this movement of the 
inlet, that is, by the growth of a long extension of Rockaway Beach 
out of deep water, because some one of those Barren Island owners 
might hâve claimed the narrow strip of Duck Bar immediately in 
front of his property? This question is yet more complicated, in that 
when the inlet made this final shift, and the beach which we hâve 
been considering was joined to Duck Bar, a deep-water channel was 
washed between Barren Island and ail of the lands in question, which 
channel has continued and deepened to the présent time. But, with 
respect to Barren Island, the state or county authorities seem to hâve 
assumed that the boundary Une between Kings and Queens counties 
has followed the main thread of the inlet in its varions positions. 
There has always been a southern boundary of Barren Island bounded 
by high-water mark, whether that high-water mark be composed of 
the so-called West Way and the Inlet or the so-called West Way and 
South Way unité d together and continuing into the Inlet. The West 
Way, according to the testimony of Jurien S. Lott and several others, 
whose statements are clear enough to be almost beyond question, has 
not been navigable for boats of any size until within the memory of 
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the last génération. But prior to that the high-water mark seems to 
hâve always existed. The land occupied by Chaney's garden or by the 
shore of Barren Island at any time, even back to the chart of 1835, 
was of a latitude north of the présent limits of Rockaway Beach or 
the extensions at any time. The nearest point of Rockaway Beach to 
Barren Island, until the western direction of the beach had progressed 
to a great extent, was on the inner or bay side represented originally 
by the so-called "sore thumb" ; and it is évident f rom ail of the charts 
that Barren Island at every period under discussion extended much 
to the south of a straight Une across the inlet at that point, but as this 
point was eroded by the ebb tide, and the southern or outside beach of 
Rockaway Point moved toward the west, the inlet bas widened at its 
northern outlet into Jamaica Bay, and, in addition, the charts show a 
considérable destruction of Barren Island itself upon its northeast 
Corner. The effect of ail this bas been to shift the narrowest part of 
the inlet from its northern extremity to one much further south, but 
does not alter the proposition that Barren Island itself bas never in 
the form of land above high-water mark extended to positions within 
the confines of the beach upon the southern side of the inlet, wherever 
that inlet may be. Shifting sandbars, upon which the Black Warrior 
went ashore in the year 1859, at that time extended out in front of Bar- 
ren Island, while the deep-water channel up the inlet ran to the east of 
thèse bars. The testimony of the witnesses places this wreck as far as 
2% miles south of Barren Island, and yet other of the witnesses tes- 
tify that at low water they bave walked over the shoals and through 
the shallows around the Black Warrior. This wreck is said to still 
exist, and to be upon the southern line of the shoal water at the soi'ith 
of Rockaway Beach, some half or three-quarters of a mile out in the 
océan from low-water mark. The government buoy maintained be- 
cause of this wreck and shoal is directly south of Barren Island, and 
is nearly a mile outside of the présent line of Rockaway Beach. If the 
southern latitude of Barren Island and of Rockaway Beach were to 
be taken as shown upon the state map, made by Burr, and published in 
1827, the présent location of the Black Warrior would be within the 
former boundaries of Barren Island above high-water mark. But the 
testimony of the défendants contradicts this possibility, and the loca- 
tion by them of the wreck corroborâtes the contention of the complain- 
ant, that Rockaway Point bas been made up from the shifting and 
growth of shoals and bars attaching themselves to Rockaway Beach, 
but entirely outside of the furthest boundaries of Barren Island, and 
that thèse bars and shoals bave never formed a part of Barren Is- 
land, so as to be connected with its main land by anything above high- 
water mark. 

Comment has been previously made in this opinion upon the peculiar 
coincidence with which apparently honest recollection on the part of 
witnesses as to later conditions agrées with physical facts shown by 
some of the earlier charts. But equally persuasive testimony and 
equally definite charts of différent dates between the two négative 
completely the force of any conclusion which might be drawn from the 
later testimony. As an instance of this, the testimony of Mr. Gc- 
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scheidt and some pf the other witnesses as to the distance to which 
Barren Island extended to the south, and the facility with which a per- 
son could walk over dry sandbars ont to the neighborhood of the Black 
Warrior wreck, and in the same way the Lott map of 1797, and the 
Burr map of 1828, fit in much more nearly with the charts since 1868, 
as explained by the testimony of the défendants' witnesses, than with 
the condition shown under the charts of 1834, 1844, and so on. Per- 
haps the most striking example of this sort is a chart said to hâve been 
produced by the complainant's witness Dodge, although he failed to 
identify it upon the trial, which was issued by the United States gov- 
ernment under the date of 1875, and thus shows conditions subséquent 
to the great storm of 1855, but prior to the extensive changes of the 
70's. According to this map, the deep-water way curved around close 
to the eastern shore of Barren Island, and close to the eastern edge of 
what was then called Duck Bar; the earlier deep-water channel to 
the westward of Duck Bâr having entirely disappeared. The depth of 
water in most places of about one or two feet at low tide, and in no 
place more than four feet, between Barren Island and the Black War- 
rior wreck, in a line following the crest of the sandbar, makes it en- 
tirely plain that Mr. Gescheidt's recollection of walking out to the 
Black Warrior wreck under extremely low tides may hâve been cor- 
rect, and likely to happen to any one familiar with those waters. But 
the chart immediately preceding this one, and showing conditions prior 
to the efïects of the storm of 1855, carry the deep-water way between 
Duck Bar and Barren Island, and do not leave it possible to conclude 
that the bars upon which Mr. Gescheidt may hâve proceeded to the 
scène of the wreck were at any time a part of Barren Island, or con- 
nected with it by dry land at high water. On page 16G8 of the record, 
the Indian deed to the predecessors in title of the défendants uses the 
following language : 

"Aad also ail the privilèges and appurteiiaiices botli of the upland or marshes 
always belonglng therennto, as the Strann Beach of Beaches as namely that, 
rimning out more Westerly with the upland adjoining and is at souie times by 
the Océan Sea wholly enclosed, called Hoopamnah and Shanstomororto & Ma- 
cutteris." 

To this attention is called by the défendants as proving there 
were three bars in front of Barren Island conveyed by this deed. But 
it is just as likely, and even more persuasive, that they were a part of 
the broken lands to the west in the neighborhood of Garrison's Creek 
and Pélican Beach, and the only conclusion which can be drawn from 
this deed and the following deed is that the défendants' southern 
boundary was the Atlantic Océan. The défendants' strongest argu- 
ment for this phase of the case is that their boundary was the océan, 
and that they are entitled to littoral rights upon the océan, as against 
the State of New York, or any one else. In Mulry v. Norton, supra, 
not only did the court détermine that the lands formed in front of the 
complainant's property had been restored within the original bound- 
aries, but applied to such a situation the well-recognized doctrine of 
riparian rights and accretion or reliction as above stated. Hence, rec- 
ognizing the doctrine that accretion cannot add to land in a latéral 
direction over the boundaries of an adjoining owner, the court held 
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that 'the plaintiff had title to the lands in front of his beach formed by 
accretion to the adjoining property, but within his original lines. 

Based upon tliis proposition, and upon the condusion in the case of 
Mulry V. Norton, the défendants claim that they were given property 
bounded on the south by the Atlantic Océan, that any land formed in 
front of their property as between them and the state of New York 
belongs to them, and that the complainant, representing latéral owners, 
cannot claim, even under the doctrine of accretion, a strip of land ex- 
tending in the form of a point across the front of the défendants' prop- 
erties, and thus making their southerly boundary the inlet instead of 
the océan. It does not seem that this doctrine can be carried thus far. 
The défendants' land was bounded by the océan ; that is, by tide water. 
Unless property be washed away and restored within the original limits, 
the précise doctrine of Mulry v. Norton would not apply, and such 
facts hâve not been shown in the présent case. It is impossible to hold 
that in the sea, with a wide stretch of navigable water between the two 
properties, a strip or point of land entirely outside of any boundary 
lines previously limiting the property in question should be considered 
as a part of that land. The thread of the stream does not apply to the 
océan. The question of navigable water and of access is aiso inap- 
plicable, for both of thèse exist under ail circumstances, and, so long 
as navigable water exists between, it would not seem that the doctrine 
of the "river" cases such as recited in Shively v. Bowlby, supra, could 
apply. 

It would seem, therefore, that the claims of the défendants to any 
of the territory of Rockaway Beach cannot be established upon the 
theory that thèse lands constitute a part of their original hoklings or 
the holdings of their predecessors in title. But the complainant does 
not satisfactorily show that the land west of the inlet as it existed in 
1845 and 1850 near the life saving station bas been added to their 
property entirely by the process of accretion. There seems to be con- 
sidérable basis for holding that the accretion bas been upon the bars 
as well as upon the point of the beach, and that from time to time the 
sandy shoals projecting above low-water mark, and apparently be- 
longing to the state of New York, hâve themselves been enlarged by 
accretion, and then hâve been bodily annexed and attached to Rock- 
away Beach, and new bars bave been formed f urther to the westward ; 
the same process being then repeated until the présent stage in which 
for the last 30 years, more or less, true accretion has resulted, and the 
progression of the beach has been more graduai and steady in its mo- 
tion toward the west. 

Assuming, therefore, that the complainant has not satisfactorily 
proven that the entire beach belongs to him or his predecessors in title 
by the doctrine of accretion, it is necessary to consider the effect of the 
deed from the state of New York in accordance with an act of the 
Législature in the year 1887, and also to consider the défenses of ad- 
verse possession, and the allégations of the défendant that the présent 
action cannot be maintained, inasmuch as the complainant would be 
left to an action of ejectment, if he is unable to show such possession 
of the territory as would be sufficient for an action to quiet title, or 
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to settle conflicting claims to land of which he has record title and 
statutory possession. It is apparent that the défendants' contention 
that they are entitled to a jury trial is but secondary to a détermina- 
tion of the issue as to whether the présent action is in reaUty one of 
ejectment, and whether the défendants hâve had possession of the 
property in question. The complainant must show possession for one 
year before he can maintain an action of this nature. Section 1638, 
N. Y. Code Civ. Proc. The lands involved are entirely beach lands, 
composed of white sand, with some swampy deposits, and the only 
végétation consists of grass and clumps of small bushes. Any attempt 
at cultivation, aside from the cutting of hay upon the grassy stretches 
in the hollows or fîat portions of the beach, hâve been confined to small 
garden plots near some of the cottages or boathouses of a few individ- 
uals, who will be referred to later. In gênerai, there was no occupation 
of any portion of this beach until some time around the year 1889, 
when one Smith Foster (who had been there fishingsince 1876) es- 
tablished a hunter's and fisherman's cabin, and spent his summers up- 
on the land. He subsequently built several cabing, and gradually en- 
larged the house in which he lived the entire year, and in which he 
raised a family. This house was destroyed by fire by agents of the 
complainant in 1903 after an order in dispossess proceedings, later re- 
versed on appeal, in which it was held that the Municipal Court had no 
jurisdiction, inasmuch as title to the land was involved. Some seven 
other tenants of the défendants who had from time to time between the 
years 1897 and 1902 leased cottage sites at points along the beach 
subsequently yielded to the demands upon them by a représentative of 
the complainant, made terms, and took out leases from his agent. 
Their actions therefore are of no value in determining who is now in 
actual possession of the land. For some 30 years each tenant or 
occupant protected himself by making arrangements with the défend- 
ants, and since that time the tenants or occupants hâve acquiesced in 
the demands of the complainant as well, and hâve not been disturbed 
by either party. The défendants hâve from time to time surveyed or 
run Unes, set out posts, and put up certain trespass signs, substantially 
ail of which were soon thereafter taken down by agents of the com- 
plainant; and it would seem that since the question has arisen from the 
dispossess proceedings in 1903 both parties, so far as able without an 
actual clash, hâve exercised certain dominion or possession over such 
parts of the beach as they considered would establish their claims, and 
would serve the purpose of giving évidence of use of the lands in ques- 
tion. Thèse lands, while not wild lands in the sensé of being forest or 
prairie, are almost entirely wild in so far as any permanent change has 
been made by human beings in their appearance or condition, except in 
the immédiate vicinity of the six or seven cottages above referred to, 
and no fencing, or anythîng of that nature, has been attempted. The 
complainant, of course, claiming ail of the beach, could not fence it in 
other than by high-water mark on each side, while the défendants, 
marking out their lines by posts, attempted to keep tenants upon the 
land, and to set out signs showing their title, hâve apparently succeeded 
in maintaining a more or less joint and conflicting sort of possession. 
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but neither party lias had exclusive possession since 1903 of such a na- 
ture as to import acquiescence on the part of the other. Under such 
circumstances it would seem to be impossible to hold that this action, 
completely tried, where the parties hâve had ail their claims and issues 
thoroughly presented, should be dismissed upon the technical ground 
that the défendants were so clearly in possession of the land that notli- 
ing but an action of ejectment would lie. We must, therefore, pass 
to the question of adverse possession, or possession against ail claim- 
ants and the public, bearing in mind the possibility that parts of the 
land were at some of thèse periods property which could hâve been 
claimed by the state. 

In considering either the question of title or of possession to the 
lands west of the life saving station, it must be noted that from 1809 
to 1887 the entire point upon which the life saving station was located 
belonged to Ryder and to his grantee the state of New York. If the 
complainant's theory of graduai accretion were fully substantiated, 
that accretion, so far as recorded titles are concerned, was to lands be- 
longing to the state, in whom was also vested the title between high 
and low water mark. The southern boundary of the state was at low- 
water mark of the most southern tide marks of the islands, bars, and 
beaches in question. The case of Attrill v. Degrauw (C. C.) 90 Fed. 
556, determined, among other things, that the title of the state of New 
York to the point of Rockaway Beach was valid, and was conveyed to 
the predecessors in title of the complainant by the transfer under the 
authority of the act of the Législature, the validity of which transfer 
was one of the grounds of the décision of the Circuit Court in that 
action. It must also be remembered that at the time Smith Poster 
first occupied in any way any of the land in question the point had 
already reached a position well to the west of the life saving station 
site, and substantially south of Barren Island, according to the charts, 
actually including some of the strips now claimed by the défendants. 
In 1877 and 1878, when the next great addition to the point or jump of 
the channel is said to hâve occurred, the land added extended across 
the south front of Barren Island, being immediately west of that upon 
which Smith Poster had been staying, more or less, for some three or 
four years. It would seem, therefore, that Smith Poster and the other 
occupants of any portions of thèse lands were either there as tenants or 
agents of the défendants or as trespassers upon the property of the state 
of New York. • Smith Foster's occupancy (such as it was) and the use 
of certain land for the purpose of cutting grass and fishing and hunt- 
ing by some of the défendants, as well as by others of the public, had 
continued at the time of the deed from the state of New York for some 
11 years ; and, inasmuch as title against the state cannot be secured, 
under the provisions of section 362 of the Code of Civil Procédure of 
New York, in the method known as that of adverse possession, until 
the 40-year period of limitation had expired, no rights had apparently 
been acquired against the state, nor even up to the présent time would 
the interval hâve been sufficient to hâve allowed such rights to be per- 
fected. But the deed of the state to private individuals was given in 
1887, and it must be held that a successor to the title of the state can se- 
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cure no advantage from the fact that the statute of limitations is great- 
er against the state than against himself, but lie is bound by the ordina- 
ry statute against himself and his grantors, and adverse possession for 
20 years would in such case be sufficient. Section 363 of the New York 
Code fixes the rights of grantors of the state, but does not affect the 
rights of other parties against them. As has been said, no actual pos- 
session in the sensé of cultivation or f encing, or continuous évidence of 
control and ownership, has been exerted by the défendants or even the 
complainant as to the whole of the tract, or the whole of the strips to 
which the défendants claim title. No monuments hâve been erected, 
and monuments alone in such land might prove insufficient. The mère 
plantin^ of stakes would not indicate the purpose for which they were 
planteo, and certainly the planting of stakes by servants of the défend- 
ants would not be équivalent to any occupation by Smith Poster or any 
of the other tenants, nor has their occupation been extensive enough to 
give notice of what they were occupying. The vast stretch of sand 
with no human signs or traces of occupation beyond the planting of a 
stake, or the existence of a wheel track or road, could hardly be said 
to be "occupied" because a shanty or fishing cabin was erected upon a 
convenient point overlooking the water. A glance at the premises of 
Smith Foster and thèse other tenants indicates that they are no more 
occupants of the entire strip than are the campers who put up a tent 
in a similar position along the seashore, and who are merely squatters 
upon the beach, for the purpose of camping. 

Under section 370 of the Code of Civil Procédure, a person claiming 
title founded upon a written instrument is deemed to hâve been pos- 
sessed and occupied of land sufficiently to constitute adverse posses- 
sion (1) where it has been usually cultivated or improved; (2) where 
it has been protected by a substantial inclosure; (3) where, although 
not inclosed, it has been used for the supply of fuel or of fencing tim- 
ber, either for the purposes of husbandry, or for the ordinary use of the 
occupant, if this use has continued for the statutory period. By section 
371 it is provided that no adverse possession not founded upon a writ- 
ten instrument or a judgment or decree shall apply to more than the 
premises actually occupied. And by section 372 such occupation is said 
to be (1) where it has been protected by a substantial inclosure, (2) 
where it has been usually cultivated or improved. The occupation of 
no part of Rockaway Beach meets thèse requirements, with the excep- 
tion of the immaterial portions around the houses of the tenants in 
question. As to ail of thèse, with the exception of Smith Foster, what- 
ever possession they may hâve had adverse to the complainant has been 
relinquished by their intentional failure to pay rent to the défendants, 
and by their taking of new leases under which they hâve paid rent to 
the complainant, this having happened in each case before the 20-year 
period, which would complète their possession, had expired. Their 
acts and their possession of the land cannot be taken advantage of by 
the défendants after the making of the new leases and the paying of 
rent to the complainant, for, if the défendants claim adverse posses- 
sion by reason of the acts of thèse tenants, such possession must be 
adverse — that is, under a claim of title hostile to that of the complain- 
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ant — and the tenants, so far as they are concerned, apparently ceased 
their share in maintaining a title hostile to the complainant when they 
took out the new leases and began to pay rent. From that time they 
apparently held adversely to the défendants or as tenants at will at the 
most, and in view of the knowledge of ail the parties at that time, and 
of the failure of the défendants to either attempt to dispossess or eject 
thèse tenants who had ceased to pay rent, it does not seem that since 
the making of the new leases by the complainant to thèse tenants any 
act of theirs could perfect a title by adverse possession in the défend- 
ants. As to Smith Foster himself the situation is somewhat différent. 
The amended complaint allèges that Smith Foster claims to hâve occu- 
pied and to be entitled to possession of a part of the property as the 
lessee and représentative of, for, and on behalf of the remaining de- 
fendants, or some of them, and that the said défendant Foster is en- 
deavoring to interfère with the complainant's possession of the prop- 
erty by the assertion of alleged rights in himself to said property or to 
a part thereof, and to certain buildings erected by him as such alleged 
représentative, lessee, or otherwise ; that he has endeavored to cast a 
cloud upon the title, and has trespassed upon the property of the com- 
plainant, and is being used by the remaining défendants to establish 
their claim to title or possession. The answer of the défendants, in- 
cluding Smith Foster, admits the allégations that Foster claims to hâve 
occupied and to be entitled to the possession of some of the property as 
the lessee and représentative of the remaining défendants, but dénies 
the allégation that he has attempted to trespass or to occupy any part 
of the premises after the assertion of alleged rights in himself, etc. 
Nowhere in this action has Smith Foster set up a claiiîi that there is 
any title in himself by adverse possession, and it is unnecessary there- 
fore to consider his acts, except as the remaining défendants seek to 
take advantage of what he has done as their représentative. The tes- 
timony shows that Foster, more or less continuously from 1876 to 1903, 
occupied the parcel of land upon which he built the house and the 
buildings adjoining thereto, which were destroyed in the year 1903, and 
that he cultivated certain land immediately around thèse buildings. 
Subsequently he located a houseboat upon a différent spot, and has 
remained in possession of the site of this houseboat, but the tract oc- 
cupied thereby is merely a section of beach and extremely limited in 
extent. No title by adverse possession has been acquired by his acts 
since 1903. As to whatever rights might hâve been acquired by his 
occupation from 1876 to 1903, a différent situation exists. There is 
a dispute in the testimony as to whether Foster admitted to Mr. Max- 
well Evarts, attorney for the complainant's grantor, that he yielded 
possession, and merely wanted time to get off from the premises. 
But, whether or not he made such an admission, it would seem that 
after his forcible éjection in that year neither he nor any of the de- 
fendants nor any one on their behalf ever returned and took possession 
of the property from which he had been ejected, and since that date 
he has exerted no rights of possession, except to moor his houseboat in 
the place which it now occupies. Under thèse circumstances, it must 
be held that his possession of the property which he had previously 
occupied did not continue down to the time of the bringing of this 
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action, and hence could riot constitute an adverse title under the Code 
against the complainant, who enforced his rights in the year 1903. 

It is also claimed by the défendants that the complainant is not the 
real party in interest, and under section 449 of the Code of Civil Pro- 
cédure cannot maintain the présent action. It is unnecessary to consid- 
er the rights of beneficiaries, or whether the trust charged upon the 
property and admitted bythe complainant is valid. The entire légal ti- 
tle is in him. So far as the record is concerned, he is the absolute own- 
er of the property, and the purposes for which he héld it would not de- 
feat an action like the présent. Nor can the claim that the deed of the 
Huntingtons to the complainant was void for champerty avail the de- 
fendants. No such possession in the défendants bas been shown as 
would invalidate the complainant's deed (Crary v. Goodman, S2 N. Y. 
170; Danziger v. Boyd, 130 N. Y. 628, 24 N. E. 482), and the déter- 
mination of the questions of fact as to adverse possession makes it 
plain that the deed of the record title from the Huntingtons to Van 
Deventer in 1901 should be upheld. An extremely interesting and 
troublesome situation would arise if in the future the growth of Rock- 
away Beach should be such that the channel or inlet- between the prés- 
ent ïimits of the beach and Coney Island should be closed in a similar 
way to that in which the beach (considered in the case of Mulry v. 
Norton) was rejoined to the lands upon the west, and if a séries of 
storms- or convulsions of land in that neighborhood should open an in- 
let to Jamaica Bay at some point in front of the bay itself. Svich a 
change would bring up directly the détermination of the question 
whether owners of land fronting upon the océan were entitled to a 
straight outlet to the high seas, or to any land that might be formed 
y)r arise from the sea within the extension of their latéral boundaries to 
that point, and, if the doctrine of the Mississippi River Cases could be 
held to apply, such land would necessarily become the property of the 
owners of the upland in front of which the new territory was formed. 
The efifect of the détermination which the court bas reached previously 
in this opinion makes it necessary to consider this question. But, as 
has been said, inasmuch as the ownership of land upon the sea termi- 
nâtes at high-water mark, and inasmuch as the right to reach navigable 
water does not require an outlet straight out to the high seas, it would 
seem to fcillow that the création of such a channel in front of littoral 
property as is now represented by Rockaway Inlet would terminate 
any claim to lands formed entirely outside of the original boundary 
lines, and entirely outside of any coast Une upon the north side of their 
inlet. It would be impossible to consider that property holders upon 
the shores of lower New York Bay could claim ownership of any part 
of Sandy Hook simply because it had been formed between them and 
the open océan if their original deeds had been bounded by that océan, 
nor could the owners of land in Rhode Island claim title to the exten- 
sion of Long Island if the action of the sea should be such as to carry 
it to the eastward in such a way as to shut oflf the sea coast of Rhode 
Island, as it does that of Connecticut ; and yet thèse questions would 
difïer from the présent only in degree, and not in kind, if the finding of 
the court as to the formation of the beach in question be correct. 
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Upon the wHoIe case, therefore, it must be held that tHe complainant 
has shown title to the property involved, and should hâve a decree 
against ail the défendants. 



FOUCHB V. SHBAEER et al. 
(District Court, N. D. Georgia, N. W. D. August 4, 1909.) 

1. Bankbuptct (§ 175*) — Fbaudtjlent Transfebs— Convetance bt Wife to 

HUSBAND. 

A conveyance by a wife to her husband, made on the eve «f bankruptcy, 
leaving her nothlng to pay creditors, is prima facie fraudaient. 
[Ed. Note. — For otàer cases, see Bankruptcy, Dec. Dig. § 175.*] 

2. Bankbuptct (§ 227*) — Eepobt of Mastee— Review. 

A master's report, finding that a conveyance by a member of a bankrupt 
flrm to her husband was f raudulent, could not be set aside on certificate, 
uuless clearly and manifestly erroneous. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 227.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

S. Bankkuptct (§ 303*)l — Fraudulent Teansfers— Conveyance bt Wife to 
Husband— FiNDiNGS— Evidence. 

Evidence held to sustain a flnding that a conveyance by a member o( 
a bankrupt firm to her husband was made with intent to defraud her cred- 
itors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

In Equity. 

J. M. Bellah, for trustée. 

G. E. Maddox and F. W. Copeland, for défendants/ 

NEWMAN, District Judge. Shearer & Shearer is a bankrupt firm 
composéd of J. H. Shearer and Mrs. M. E. Shearer; the latter being 
the wife of G. S. Shearer, Sproull Fouche, as trustée for Shearer & 
Shearer, brings this bill in equity in the District Court against G. S. 
Shearer, T. J. Wadkins, and G. R. Anderson, seeking to hâve set aside, 
or hâve canceled as a cloud on the title, a certain deed to a pièce of 
land in Lyerly, Chatooga county, Ga. The land in question was 
bought originally from G. R. Anderson, who made a bond for title 
to Mrs. M. E. Shearer, having received $500 in cash at the time of 
the sale; the total purchase priée being $800. Bond for title at the 
time of the sale was given to Mrs. M. E. Shearer by G. R. Anderson. 
A short time before the bankruptcy proceedings, the remaining $300 
was paid, and a deed was executed by Anderson to G. S. Shearer, the 
husband. After the adjudication in bankruptcy, a deed was made 
and executed to the property by G. S. Shearer to T. J. Wadkins, who 
had theretofore been an employé in the store of Shearer & Shearer, 
and Hved in the home of G. S. Shearer and his wife, Mrs. M. E. 
Shearer. 

It is charged in the bill that the making of the deed by G. R. Ander- 
son to G. S. Shearer was in contemplation of the bankruptcy of the 
firm of Shearer & Shearer, and that the deed from G. S. Shearer to 

*lror other cases see same toplc & i numbbb In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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T. J. Wadkins was in furtherance of a scheme to prevent the property 
from being subjected to the debts of the bankrupt firm of Shearer & 
Shearer. It seems from the évidence that G. S. Shearer was the 
active person in managing his wife's interests in the bankrupt firm. 
The contention is, in the bill and in argument, that it was apparent 
that the firm of which Mrs. M. E. Shearer was a member was about 
to go into bânkruptcy, that they caused a deed to be made to the hus- 
band, and he, as stated, subsequently, and after the bânkruptcy pro- 
ceedings, made a deed to T. J. Wadkins to get the property still fur- 
ther out of the hands of the creditors of the firm. 

The case was referred to W. S. Rowell, as spécial master, and his 
report is as follows : 

"This is a bill flled by tbe trustée for the purpose of subjecting assets 
elaimed to be held in fraud by the défendant T. J. Wadkins against the 
rights of the creditors of the bankrupt. It was filed on Deeeniber 5, 1908. 
The only défensive pleading filed was tbe joint answer of the respondents 
G. S. Shearer and T. J. Wadkins. On January 16, 1909, and on March 12, 
1909, the spécial inaster proceeded to take évidence offered by the complain- 
ant and respondent on issues made by the bill and joint answer, and the rec- 
ord of the évidence is made up. In the outset of his examination of the 
pleadings and évidence, for the purpose of deciding tbe issues, the spécial 
master is confronted with the proposition that, notwithstanding the many In- 
dieia of fraud disclosed by the record, there is a possibility that the respond- 
ent ï. J. Wadkins mlght be entitled to protection upon the grounds that his 
actions bave been bona fide. The spécial master has therefore scrutinized 
the record with great care to see if, under any possibility, this respondent has 
acted in good faith, and if he has bona fide parted with the $850 he claims 
to hâve paid. 

"The examination of the pleadings filed falls to suggest to the reasonable 
mind, seeking for the truth, a just claim of right in this respondent. The 
bill charges: That certain lots in Lyerly, with a résidence thereon, are, in 
reality, tbe property of the bankrupt, Mrs. M. E. Shearer ; that she made the 
contract for the purchase of the lots early in the year 1907 ; that her money 
paid for the lots ; that no one has ever repaid this money to her ; that the 
bond for title was made to her ; that the papers executed by Anderson to G. 
S. Shearer and from G. S. Shearer to T. J. Wadkins were fraudulent as 
against creditors ; and that the bankrupt never received the purchase money. 

"A feature of the joint answer of défendants is that the pleader seems to 
intend to leave the défense in rather elouded shape. He repeats over aud 
over allégations of good faith. He subjects hlmself to the suggestion that 
he protests too much ; but he dénies facts which, in the light of the respond- 
enfs own évidence, should hâve been admitted ; dépends on wrltlngs executed 
after the bânkruptcy proceedings by the co-respondents in fraud. He seems 
to plant himself on the proposition that, when the co-respondents produced 
writings entered into between themselves, the burden is cast upon the trustée 
to prove by positive and direct évidence that the same were not bona fide. 

"The spécial master does not agrée with this view of the law suggested 
by the plea, and he is of the opinion that the rule laid down in Booher v. 
Worrill, 57 Ga. 235, that a conveyance by a wife to the husband, made on the 
eve of bânkruptcy, leaving her nothing out of which to pay creditors, is prima 
facie fraudulent, is the proper rule to enforce in this case. This plea, with 
apparent indifférence to the two rules of law — that the wife cannot contract 
with her husband, and that a contract for the sale of land is shown by the 
writings — carelessly allèges that, while the Iwnd for title was made directly 
to the wife, and the wife signed a check for $500 of the purchase money, and 
the wife signed her notes for the balance of the purchase money, it was real- 
ly the husband's purchase of land, and he simply borrowed the $500 from 
his wife. The pleadings at the outset impress the ordinary intelligence un- 
fortunately for the contentions of the respondent T. J. Wadkins. For this 
rery renson, the spécial master recognizes the fact that the évidence must be 
172 F.— 38 
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carefully exaniined to see that a judsrment subjeeting thls pi'operty !s not en- 
tered unless the évidence elearly discloses ttiat the respondent T. J. Wadkins 
has acted In bad falth and fraudulently. 

"The évidence introduced by complainaut clothes thls transaction, both as 
to Shearer and Wadkins, with many indicia of fraud. Under thls évidence 
the conclusion Is irrésistible that both Shearer and Wadliins were ii;solvent 
hefore flling a prooetnling in bankruptcy. Shearer could not do business in 
his own name. A levy on the very property claimed hy the trustée of a ii. fa. 
against Shearer was introduced in évidence. The défendant Wadlvins was 
accustomed to heing sued for small amounts in justice court. Ile was shown 
to hâve obtained nioney on personal seourity, and tlie securities were coin- 
pelled to pay the debts. He had claimed two months' salary from the trus- 
tée, when the bankruptcy proceedings were flrst flled, upon the grouud that 
he was a poor orphan boy and neeiîed money. Thls évidence of Insolvency 
was also proven in regard to other parties ealled Into the transaction by the 
respondent as lenders of money. 

"The évidence elearly suggested: That G. S. Shearer had absolute and 
entire control of the business of Shearer & Shearer, both as regarded his 
wife's and his brother's interest ; that he ouly reniained out of the business 
because of his insolvent'y ; that he had better knowledge than any other per- 
son of the afCairs of Shearer & Shearer. In this connection, the same gên- 
erai Icnovvledge of the condition of the affairs of Shearer & Shearer and of 
the relation of the hushand and wife to the trade for the land was forced 
home on the respondent T. J. Wadkins. He was and is living in the house 
with Mr. and Mrs. Shearer, and employed by them. 

"The pétition in bankruptcy was voluntary in nature. It was flled only 
a few days after the shifting of the property from the partner, Mrs. M. B. 
Shearer, to her husbaud. Under the évidence, G. S. Shearer can properly 
be recognized as the moving spirit in the flling of this voluntary pétition. 

"There Is évidence that the respondent G. S. Shearer, before the exécution 
of the deed hy him to the respondent T. J. Wadkins, sought to hâve a fraud- 
nlent deed executed, dating it back, because he was about to fail in his ef- 
fort to save the property to himself by reason of the fact that a judgment 
against him was about to be levied on it ; but the spécial master goes a 
step further to see if there was a bona fide transaction by which G. S. Shear- 
er received $850 from T. J. Wadkins. What reasonable man would pay $850 
or reçoive $850 after a proceeding in bankruptcy had been flled, with ail this 
indicia of fraud surrounding the transaction, without having disinterested 
wituesses to prove the bona fldes of the transaction? It is absurd to Imag- 
ine that intelligent men, under the circumstances, would enter into this 
transaction, keeping the secret to themselves. With the respondent G. S. 
Shearer very sicli at the time, thèse two parties took an unnecessary trip 
away from Lyerly, and into the country, to hâve this paper drawn and ex- 
ecuted. Thèse two swear to the payment of the $850. The wltness Curry 
says tllat he saw the respondent Wadldns draw some money from his in- 
side pocket How much money, he does not suggest. It might be referred 
to, under his testimony, as "a" money, for he does not tell whetlier it was 
.$5 or $ô'0O. He was then, unfortunately, ealled away, and he did not see 
any nioney paid to Shearer. He stated that his daughter, Lydia, remained. 
It is the opinion of the spécial master that on this material fact (although 
a form of payment might hâve existed and the proceedings still be utterly 
fraudulent) the testimony of Miss Lydia would hâve been worth a great deal 
more than that of the two respondents. They did not Introduce her on thls 
subjeet. 

"But the proper, and really the only, évidence of Irona fldes in this case, 
would consist In showing that the bankrupt, Mrs. M. E. Shearer, received 
back the money, and its disposition. After the llth day of June, 1907, the 
respondent, G. S. Shearer, claims to hâve imld to his wife the money she 
had advanced. If this is true, in the few days intervening — and it w^as not 
ail paid at one time, but in différent payments — more than $500 was receiv- 
ed by the bankrupt, and it would hâve been easy to show what creditors of 
the bankrupt received this money, or where the bankrupt had this money 
deposited. This was not attempted. 
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"Agaln, if the transaction was In good faith, and If G. S. Shearer recelv- 
ed $850 from T. J. Wadkins, the best évidence possible of bona fldes would 
hâve been the production of this $850 In court, showlng that Shearer had It, 
or else accountlng for It by showlng transactions In whlch he had used this 
much money. This was not attempted by shearer; but, on the other hand, 
when cross-examlned on this subjeet by counsel for the trustée, he utterly 
falled to show the disposition of this amount of money. 

"ïhe spécial master has been confronted wlth a case where the respond- 
ents, seeking to hold this property, insist solely, by pleadlngs and évidence, 
on denying facts. They hâve not produced before the court évidence from 
any of the sources whicli would be suggested as a proper reposltory of évi- 
dence of good faith. 

"The spécial master therefore flnds: That the deed executed by Andersen 
to G. S. Shearer was In furtherance of a fraudulent seheme, entered luto by 
said Shearer, whether knovvn to Anderson or not, to hlnder, delay, and de- 
fraud the creditors of Shearer & Shearer; that the exécution of the deed 
from G. S. Shearer to T. J. Wadkins was fraudulent upon the grounds that 
there Is no évidence from any proper source, and that such proper source 
exists ; and that the transaction between Shearer and Wadkins was bona fide. 
He therefore finds further that the prayer of the pétition be sustained, title 
to the lots described in the pétition be declared to be In the trustée, and the 
respondent be required to exécute such deeds as are necessary to comply 
wlth this flndlng." 

I think this is peculiarly a case where the ruie should be invoked 
that the master's report will not be set aside unless clearly and niani- 
festly erroneous. The question is whether thèse people acted in good 
faith or fraudulently, and whether or not there was real considération 
between Wadkins and G. S. Shearer, and between G. S. Shearer and 
his wife. 

There was considérable testimony, and witnesses were examined 
and cross-examined in person, in the présence of the spécial master, 
who saw them ail and could well judge of their credibility and of 
the value of their testimony. More than this, I think the évidence 
fuHy justifies the report. The very clear statement made by the spé- 
cial master renders unnecessary any élaboration of the matter by the 
court. 

As I do not see any reason for differing from the master as to his 
statement of th»; law, and his conclusion on the facts is justified by 
the évidence, accordingly, the report must be confirmed, and a decree 
may be taken in favor of the complainant as prayed. 



DEIiA'WAllE, Ia & W. R. CO. v. STEVEN9 et al.. Public Service Com'rs. 

(Circuit Court, N. D. New York. Sept*mbcr 17, 1909.) 

1. KArLKOADS (§ 9*)— REGULATION— Public Sebvicb Commission— Obdees— In- 
JUNCTioN — Conditions Précèdent— Application for Rbhearins. 

Wliere a carrier, within the time flxed by an order requiring Interstate 
trains to stop at D., asked for a reconsideration, and, being requested to 
put the application lu vvriting, did so by a formai letter to the commission, 
asking modification of the order In certain particulars, and the commis- 
sion consldered the request and denied the modification, the objection to 
the carrier's bill to restrain the enforcement of the order that it should 
first hâve applied for rehearing was uiîtenable. 

[Ed. Note.— For other cas^, see Railroads, Cent. Dlg. §§ 12-19; Dec. 
Dlg. § 9.*] 
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2, CONSTITUTIONAI, LaW (§ 43*)— OBJECTION— WAIVEK. 

t Wliere a complalnt before the Public Service Commission against an 

Interstate carrier prayed an order requiring défendant to operate pas- 
senger trains which would afford ser\'lce for the résidents of D. north 
and south bound at or about the same tlme of day that was formerly af- 
forded by two trains known as Nos. 9 and 12, which no longer stopped 
there, and for further relief, but nowhere prayed that the commission or- 
der trains 9 and 12 to again stop at D., the railroad's failure to plead and 
prove that to stop such trains, as required by the commlsslon's subséquent 
order, would interfère wlth Interstate commerce, the carrying of United 
States mails, and would confiscate the railroad company's property, in vio- 
lation of state and fédéral Constitutions, dld not constitute a waiver of 
such objections. 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent. Dig. § 41; 
Dec. Dig. § 43.*] 

5. CONSTITUTIONAL LaW (§ 70*) — PUBLIC SERVICE COMMISSION — ReVIEW BT 

Courts. 

State courts In reviewing orders of the Public Service Commission act 
Judiciaily, and not leglslatively. 

[Ed. Note. — For other cases, see Oonstltutional Law, Cent. Dig. §§ 129- 
132; Dec. Dig. § 70.*] 

4. Commerce (§ 8*)— Interstate Commerce— Régulation. 

Congress, havlng been given sole jurisdlction over, and the rlght to 
regulate, Interstate commerce, and havlng created the Interstate Com- 
merce Commission as a tribunal for that purpose, the states hâve no pow- 
er or jurisdlction to directly Interfère wlth or directly regulate the same 
by Public Service Commissions or otherwlse. 

' [Ed. Note. — For other cases, see Commerce, Cent. Dig. S 5; Dec. Dig- 
§ 8.*] 

r. commesce (§ 8*) — intehstate commerce — reattlation-publio service 
> ■ Commission— Ordeks. 

An order of a l'ublic Service Commission directly Interferlng wlth or 
directly regulating Interstate commerce is not merely erroneous, but Is 
absolutely vold. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 5; Dec. Dig. 
S 8.*] 

6. Commerce (§ 58*)'—REGi7i.ATioN—RAii,ROADa— State Commission. 

À "Public Service Commission may compel an Interstate railroad to put 
on additlonal trains in certain cases, as well as companies operatlng 
wholly wlthln the state. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 77-81 ; Dec 
Dig. § 58.*] 

7. Corporations (§ 394*)— Régulation— Public Service Commission— Orders 

— Appeal. 

The act creatlng the Public Service Commission and deflnlng its pow- 
ers does not give any rlght of appeal to any other body or court wlth pow- 
er to substitute Its order or judgment for that of the commission. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 394.*] 

8. Railkoads (§ 9*)— Public Service Commission— Obders—Review on Ceb- 

TIORARI. 

Code Clv. Proc. N. Y. § 2120, provides that certlorarl Is issued to revlew 
tfie détermination of a body or offlcers only where the right to the wrlt 
is eipressly conferred or authorized by statute, and, where the wrlt may 
be Issued at common law, by a court of gênerai jurisdlction, and the 

*Far otber oueg see same toplc & { numbsi: In Dec. t Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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rlght to the wn^t or the court's power to issue It Is not expressly taken 
away by statute. BeU, that certlorari was not available to review an 
order of the Public Service Coaimission requiring certain Interstate trains 
to stop at a specifled station. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dlg. §S 12-19; Dec. 
Dig. § 9.*] ^„^-^- 

9. Eailboads (§ 9*)— EEaTOATiON— Public Sebvice Commission— Nature of 

ACTa. 

Wbere the Public Service Commission, on complaint after hearlng and 
the taking of évidence, entered an order requiring that complainants stop 
certain o( Its Interstate trains at a station, the commisslon's act was légis- 
lative, and not judicial. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dlg. § 9.*] 

10. Raileoads (§ 9*)— P0BLIO Service Commission— Fedbeai, Coubts— Junis- 

DICTION. 

Where an order of the New York Public Service Commission, requiring 
Interstate trains to stop at a station, was complète wlth the déniai of the 
railroad company's application to modify the order, the requisite juris- 
dlctional facts being présent, the railroad company was not bound to ap- 
ply to the State courts for relief before flling a bill in the fédéral court to 
restrain the opération of the order, being entitled to sélect, at will, anj 
tribunal having jurisdiction of the parties and subject-matter. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 9.*] 

11. Raileoads (| 9*)— Public Service Commission— Oedee—Concltsiveness. 

An order of the Public Service Commission directlng a railroad company 
to stop two of its Interstate trains at D., being législative in character, 
was not res judicata, and hence the railroad company's fallure to object 
at the hearing, before the commission, that such an order would be un- 
constitutional and an unwarranted interférence wlth Interstate commerce, 
dld not estop ttie railroad company from insisttng thereon as a basis of 
a bill to restrain the enforcement of the order. 

[Ed. Note.— For other cases, see Railroads, Dec. Dig. § 9.*] 

12. CONSTITUTIONAL LAW (§ 73*)— LEGISLATIVE ACTS— PUBLIC SeEVICE COM- 
MISSION— OeDEES—INJUNCTION. 

Where the Public Service Commission or other body posséssing législa- 
tive authority with executive power to put its acts into efCect enacts an 
unconstltutional rule or order, it may be enjoined by the courts from en- 
forcing it. 

rna. Note. — For other cases, see Oonstitutional Law, Cent. Dig. § 19; 
Dec. Dig. i 73.*] 

Bill by the Delaware, Lackawanna & Western Railroad Company 
againsf Frank W. Stevens and others, constituting the Public Service 
Commission of the Second District of the state of New York. De- 
fendants' amended plea to the bill overruled. 

Hearing on amended plea to bill of complaint which seeks, pending 
the suit, an order suspending an order of the Public Service Commis- 
sion, Second District, of the state of New York, made September 17, 
1908, and enjoining and restraining proceedings thereunder, and pray- 
ing a final decree setting aside and annuUing such order and per- 
petually enjoining proceedings thereunder and for gênerai relief. 

F. W. Thomson (W. S. Jenney, of counsel), for complainant. 
Ledyard P. Haie, for défendants. 

*For other cases aee same topie & i nuubeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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RAY, District Judge. The Public Service Commission of the state 
of New York was created by the statutes of the state with the powers 
and jurisdiction hereafter referred to. The Delaware, Lackawanna 
& Western Railroad Company is a railroad and public service corpora- 
tion organized under and pursuant to the laws of the state of Penn- 
sylvania, but owns, leases, and opérâtes railroad lines in New Jersey, 
Pennsylvania, and the state of New York, amongst others a trunk line 
extending from Jersey City, state of New Jersey, through and across 
New Jersey, the eastern part of Pennsylvania, and the southern- 
central and western part of the state of New York, terminating at 
Buffalo, N. Y., where it has other connections extending into or 
through some of the states of the Middle West. It carries and trans- 
ports express, United States mails, freight and passengers with their 
baggage, and does an extended and immense Interstate trade and 
commerce business. By local, so-called, trains and others it does an 
Interstate business between New jersey and Pennsylvania, and Penn- 
sylvania and New York. It also has trains and does an intrastate busi- 
ness in such transportation whoUy in the state of New York. It has 
local trains and also through trains stopping only occasionally for 
fuel and water or to accommodate passengers from the great centers. 
In respect to the intrastate transportation wholly in the state of New 
York, the bill allèges that it is subject to the provisions of chapter 429, 
p. 889, L,aws 1907, of the state of New York, except in so far as they 
may be répugnant to and invalid by the provisions of the Constitutions 
of the United States and the state of New York. The bill also allèges : 

"Your orator further says: That It is now lawfuUy operating, and for 
many years last past has lawfuUy operated, a main trunk Une of double- 
traeked railway, extending from Hobolcen, N. J., In a northwesterly direction, 
through the states of New Jersey, Pennsylvania, and New York, via Paterson, 
N. .T., Dover, N. J., Scranton, Pa., Binghamton, Elmira, and Owego, N. Y., to 
Buffalo, in the state of New York. That said line of railroad coustitutes one 
of the principal arteries, through which ebbs and flows an Immense Inter- 
state commerce— the Interstate transportation of passengers and property from 
Buffalo and points west thereof to the seaboard. That upon said trunk line 
of railway the complainant has Installed and for many years last past main- 
tained and operated, and Is still maintalning and operating, a fast through 
Interstate passenger service from Hoboken to Buffalo, and with Its Connecting 
lines, to Chicago, and other points in the West, and from Buffalo, and, with its 
Connecting lines, from Chicago and other points in the West, to Hoboken. That 
trains Nos. 9 and 12 herelnafter referred to are, among others, employed in 
such through service. That said trains are specially designed and equipped 
for such service, and the great bulk of the business thereof consista of such 
through Interstate travel. That said train No. 9, which is a west-bound train, 
is obligea to run at a high rate of speed in order to make connections at Buf- 
falo with lines running to points west thereof. That the east-bound trains 
performing such through service, including No. 12 herelnafter referred to, are 
eompanion or return trains, making equally fast or nearly as fast schedule 
time. That complainant's said line of railroad from Dover, N. J., through 
New Jerseîy and Pennsylvania, to the New York state line, passes through a 
rough, mountainous country, and surmounts between Stroudsburg and Scran- 
ton in each direction a grade of eighty (80) feet per mile. Taking into consid- 
ération said faets, and the fact that trains are peculiarly subjec-t to delay 
while traversing such country, especially in winter seasons, the running time 
of said trains cannot with safety be materially reduced. That, in order to 
maintain the necessary schedules for the opération of said Interstate trains, It 
is impossible and wholly inipraeticable to stop at ail stations, and that said 
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trains only stop regularly at junction points and at sucli points of Importance 
which are necessary and wliich justify said stops." 

The bill also sets out the stops of interstate trains Nos. 9 and 12, 
and the reasons and necessity therefor. No stop of either of the trains 
at Dansville, N. Y., is made or provided for. The bill also sets out the 
fact that in carrying United States mail under contract with the gov- 
ernment and also passengers, etc., going to distant points, it is compel- 
led to run thèse trains at a high rate of speed, and make as few stops as 
possible so as to make important and necessary connections. Dans- 
ville is a small village of about 3,500 inhabitants situated on compkin- 
ant's railroad about 76 miles east of Bufifalo. Since Kebruary 1, 1905, 
five passenger trains per day on complainant's road hâve stopped at 
Dansville going west to Buffalo, two in the morning and three in the 
afternoon, and five passenger trains hâve stopped per day at Dansville 
going east from Bufïalo, three in the morning and two in the after- 
noon. The total number of passengers betvveen Dansville and Bufïalo 
in both directions for the year ending June 30, 1908, per month was 
558, or 18.3 passengers per day, or an average of less than 2 passengers 
for each train. There is no commuter travel or travel by person obliged 
to be présent in Bufïalo on business or otherwise daily. This has been 
the business practically since February 1, 1895. Prior to the making of 
the order complained of, the board of trsde of Dansville entered a com- 
plaint to the said Public Service Commission, alleging (1) that the in- 
habitants of the village had fréquent occasion to travel from Dansville 
west to Bufïalo and intermediate points and return, and east to Elmira 
and intermediate points and return; (2) that the arrangement of time 
schedules on the road of the Delaware, Lackawanna & Western Rail- 
road Company for passenger trains between Bufïalo and Elmira, Dans- 
ville being an intermediate point, was such that trains which stop at 
Dansville to take on or let off passengers do not afïord to the rési- 
dents of such village adéquate and convenient service ; also (3) that 
formerly it was the practice of the company to afïord to Dansville the 
daily service and accommiodation of interstate passenger train No. 9 
bound for Bufïalo leaving Dansville at about 6 a. m., and reaching 
Buffalo at 7:45 a. m., whereas now the only morning passenger train 
to Buffalo, No. 7, leaves at the inconvénient hour of 4:42 a. m. and 
reaches Buffalo at 7 a. m. ; also (4) that formerly it was the practice of 
the company to afford to the citizens of Dansville the daily service and 
accommodation of the interstate passenger train No. 12 south-bound to 
Elmira leaving Dansville at 10 :30 p. m., and reaching Elmira at 12 :12 
midnight, while at the présent time the only south-bound passenger 
service after 7:16 p. m. is by train 14, leaving Dansville at 1:20 a. m. 
and reaching Elmira at 3 :04 a. m. The complainant alleged the in- 
terstate character and business of thèse trains. The complainant also 
stated : 

"That ttie withdrawal of the former service afforded by the trains Nos. 9 
and 12, as aforesaid, is unjust, unreasonable, and discriminatory, and worics 
great hardshlp and loss upon the résidents of Dansville, and that the stops ot 
said trains at Dansville should be restored or corresponding independent serv- 
ice should be provided. That, by reason of the premises, défendant has been 
àud is subjecting complainant and the résidents of Dansville, N. T., to undue 
and unreasonable préjudice and disadvantage and unjust discrimination, and 
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(leprlving résidents of Dansville of reasonable and adéquate train service, in 
A'iolation of the provisions of the Public Service Commissions lavv, cliapter 429, 
p. 889, of tlie Laws of 1907 of tlie state of New York." 

The relief demanded was : 

"■WTierefore complainant prays that the défendant he required to promptly 
ansvrer tlie cliarges lierein ; that, af ter due liearing and Investigation, an order 
be made commanding said défendant to wtiolly cease and desist from the 
aforesaid violation of tbe provisions of said law, and to the f u^l extent thereof ; 
that a further order be issued requlring said défendant to operate passenger 
trains which shall afford service for the résidents of Dansville, north-bouud and 
south-bound, at or about the same time of day that vi^as formerly affordcd l)y 
the trains designated as Nos. 9 and 12, aforesaid, and that such other and 
further order or orders may be entered as the commission may deem necessary 
in the premises and the complainant's cause may appear to require." 

To this complaînt the railroad company answered (1) that the rési- 
dents of Dansville had occasion to travel by rail from Dansville to 
Bufïalo westward and eastward to Elmira. It then set out the présent 
train service in détail, showing passenger trains leaving Dansville for 
Bufïalo and Elmira, and from those parts to Dansville as follovvs : 

West-Bound: 
Train #15 leaves Dansville 11:13 a. m. Arrives BufPalo l:ft5 p. m. 
~ " " " 3:27 p. m. Arrives Buffalo 6:00 p. m. 

" 6:14 p. m. Arrives Buffalo 7:58 p. m. 

" 11:48 p. m. Arrives Buffalo 1:45 a. m. 

4:42 a. m. Arrives Buffalo 7:00 a. m. 

East-Bound. 

Buffalo 3:15 a. m. Arrives Dansville 5:15 a. m. 

8:00 a. m. Arrives " 10:20 a. m. 

" 9:30 a. m. Arrives " 11:15 a. m. 

" 5:30 p. m. Arrives " 7:20 p. m. 

" 11:30 p. m. Arrives " 1:20 a. m. 

** * * * * * * * * * • 

East-Bound. 

Train # 6 leaves Dansville 11:15 a. m. Arrives Elmira 12:48 noon 

Train # 28 leaves " 10:20 a. m. Arrives Elmira 3:30 p. m. 

Train # 8 leaves " 7:26 p. m. Arrives Elmira 9:47 p. m. 

Train # 14 leaves " 1:20 a. m. Arrives Elmira 3:04 a. m. 

West-Bound. 
Train # 15 leaves Elmira 9:20 a. m. Arrives Dansville 11:13 a. m. 
Train #27 leaves Elmira 1:15 p. m. Arrives Dansville 3:27 p. m. 
Train # 3 leaves Elmira 4:45 p. m. Arrives Dansville 6:14 p. m. 
Train # 5 leaves Elmira 10:12 p. m. Arrives Dansville 11:48 p. m. 
Train # 7 leaves Elmira 2:45 a. m. Arrives Dansville 4:42 a. m. 

It also set forth the daily passenger travel on ail thèse trains from 
Dansville to Buffalo and beyond, and intermediate points, and from 
Dansville to Elmira and beyond, and intermediate points. The answer 
denied that it did not furnish adéquate service for the people of Dans- 
ville. The complaint of the board of trade states that trains 9 and 13 
are Interstate trains, but did not ask that the company be ordered to 
stop either train at Dansville. Neither answer nor proof was required 
to establish that fact before the Public Servicç Commission. The com- 
mission stood informed of it by allégation and want of déniai. 

The bill of complaint hère states that prior to February 1, 1905, 
trains 9 and 13 had been accustomed to stop at Dansville and other 
points of about the same importance, but it was f ound that thèse trains 
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were frequently late at junction and terminal points, and it was also 
found that, to meet the exigencies o£ its interstate business and the 
demands and requirements of modem commerce and passenger trans- 
portation, it was necessary to eliminate some of the less important stops 
which thèse trains had been making, and accordingly this was donc as 
to several points named, Dansville being among the number ; also, 
that there is no turntable at Dansville or other facilities which can be 
used for making up trains at Dansville to run from or to that place 
as a terminal. The bill also allèges that to stop such trains at Dans- 
ville and like stations would render it impossible to make schedule 
time; that fines for delay in carrying the mails would be exacted, mail 
contracts withdrawn, and that said trains would hâve to be abandoned 
as through fast trains ; also, that fréquent stops impair its service as 
compared with its competitors, and would resuit in great financial loss. 
The alleged unreasonableness and unconstitutionality of the order com- 
plained of is also set forth. The bill also sets forth the impossibility 
of installing and operating local trains from Dansville to Buffalo 
without great loss, amounting to about $65 per day on each train. 
In short, the bill of complaint hère allèges in substance that the en- 
forcement of the order will resuit practically in the confiscation of 
complainant's property for the alleged convenience of a very few 
people in Dansville. After a hearing on the complaint of the board of 
trade and answer thereto, the commission made the order complainèd 
of , which so far as material reads as f ollows : 

"Now, upon the afoi'esaid complaint, answer, reply, and évidence at the 
liearlugs, and after due délibération, and it appearing tliat the passenger train 
service now given by said Company at its Dansville station is unjust, unreason- 
able, and inadéquate, in that the said company fails to give a just, reasonable, 
and adéquate passenger train service from Dansville westward to Buffalo be- 
tween the hours of 5 o'dock and H o'clock in the forenoon, and from Buffalo 
eastward to Dansville between the hours of 6 o'clock and 11 o'clock in the 
Afternoon, it Is 

"Ordered: (1) That such just, reasonable, and adéquate service be given at 
said Dansville station by said the Delaware, Lackawanna & Western Railroad 
Company by regularly stopping thereat Its west-bound train known as train 
No. 9, which now passes sald station at approximately 6 o'clock in the morn- 
îng, and by stopping upon signal or request to receive or discharge passengers 
at the sald station its east-bound train known as No. 12, which now passes 
sald station at appro.\;imately half past 10 o'clock in the afternoon. 

"Ordered: (2) That the said the Delaware, Lackawanna & Western Railroad 
Company niay at its option omit stopping the said trains 9 and 12 at Dansville 
upon condition that it provides and opérâtes a regular passenger train wlth 
suitable and adéquate accommodations which shall leave Dansville for Buffalo 
each day, except Sundays, uot earlier thau 6 o'clock nor later than 7 o'clock in 
the morning, and run to Buffalo upon a time schedule of api^roximately two 
hours, and another such regular passenger train with suitable and adéquate 
accommodations which shall leave Buffalo each day, except Sundays, not 
earlier than 8 o'clock nor later than 9 o'clock in the evenlng, and run to Dans- 
ville upon a time schedule of approxin^ately two hours. the sald trains to be 
placed in service on the ,'iOth day of November, 1908, and their opération to be 
«ontinued until the furtlier order of this commission." 

The complaint to the commission, the answer of the company, and 
its order are ail attached to the bill of complaint, and by référence made 
a part of the amended plea. Attached to the défendants' amended 
plea herein is a copy of the évidence given before the commission. 
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The substance ,of défendants' amended plea is as follovvs : 

"That nelther by its answer to the pétition, nor by written or oral objeetion, 
nor by oral or document ary évidence, nor by argument, oral or written. or ottier- 
wlse, did the said railroad company make any claim tliat tbe commission was 
without nurisdiction to malce an order requiring trains No. S) and No. 12 to 
stop at Dansville because so to do would be in violation of the Constitution 
or laws of the United States as an unreasonable or unlawful interférence witli 
Interstate commerce or with the trahsportation of the United States mails ; 
that neither by its said answer to the pétition, nor by written or oral objection, 
nor by documentary or other évidence, nor by argument, oral or written or 
otherwlse, did the said railroad company make any claim that the commission 
was without jurisdiction to make an order requiring that new local trains 
from Dansville to Bu-ffalo and return should be put on if the said railroad com- 
pany elected not to stop said trains No. 9 and No. 12 at Dansville ; that the 
said railroad company has not applied to the commission for a rehearing in 
respect to any niatter determined in said order Exhibit C ; that the détermina- 
tion of the question of the adequacy and reasonableness of the train service 
furnished by the complainant herein between Dansville and BufCalo was légis- 
lative in character, and défendants' Jurisdiction, powers, and duties in respect 
thereto under said Publie Service Commissions law were législative in char- 
acter; that the said railroad company mlght as a matter of right hâve applied 
to thèse défendants as such conmiission for a rehearing in respect to the mat- 
ters, and eaeli matter determined in said order complained of in this suit, and 
may yet as a matter of right so apply ; that said railroad company, complainant 
herein, ought not as a matter of equity or right to be allowed to maintain its 
said bill in equity herein because of Its said failure either to allège or claim 
before said commission that said commission might not order said trains No. 
9 and No. 12 to stop at Dansville because sucli order would be in contravention 
of the Constitution and laws of the United States as a n unwarranted and un- 
reasouable interférence with Interstate commerce or the transportation of the 
mails, and because of its said failure to apply for a rehearing under said sec- 
tion 22 of the Public Service Commissions law ; ail of which matters and things 
thèse défendants aver to be true, and they plead the same to the whole of said 
eomplainant's bill as aforesaid, and pray the judgment of this honorable court 
whether they ought to be required to make any other or further answer to the 
said bill, and pray to be hence dismissed, with their costs and charges in that 
behalf most wrongfully sustained." 

The allégation of the amended plea that the défendant in that pro- 
ceeding, the complainant in this suit, did not apply for a rehearing, 
is in my judgment fully met and answered by a stipulation modifying 
the plea from which it fully appears that within the time fixed by the 
order of the commission the railroad company did orally ask for a 
reconsideration ; that it was requested to put the request in writing, 
which it did by a formai and explicit letter to the commission asking 
a modification of the order in certain particulars; that the commission 
considered the request, and then denied, refused, the modification of 
the order. It was not necessary to give more évidence, as the company 
stood on that given before the commission. It asked a reconsideration 
of the whole subject and a modification of the order, which request 
was entertained by the commission, and, after considération, the modi- 
fication was refused and notice given. Thereupon, and on the day 
the order took effect, this suit was instituted. It stands admitted that 
the Public Service Commission of the State of New York, Second 
Division, made and was about to enforce an order requiring the 
Delaware, Lackawanna & Western Railroad Company to stop one 
through Interstate train running from Jersey City, N. J., to Buffalo, 
N. Y., carrying the mails of the United States and Interstate passan- 



DELAWAEE, L. & W. R. CO, V. STE"VENS. 603 

-gers, at Dansville, N. Y., tinder the circurastances and conditions stated 
in the bill, and that it made and was about to en force an order re- 
quiring said company under the circumstances and conditions named 
to stop on signal another interstate train carrying United States mails 
and interstate passengers at Dansville. It is conceded that the benefits 
derived by or accruing to the people of Dansville are as stated, and 
Ihat the damages and détriment to the company and impracticability 
of a compliance are as set out in the bill. There is nothing in the 
amended plea to modify or améliora te the conditions and results al- 
leged. The whole substance of the plea is that the défendant there, 
complainant hère, did not plead and prove that to stop such trains as 
required by the order would interfère with interstate trains and the 
•carrying of United States mails, and that available remédies in the 
courts of the state of New York hâve not been resorted to and ex- 
hausted ; that it did not plead in its answer that such an order was 
confiscatory or in contravention and violation of the Constitutions 
•of the State of New York and of the United States, etc. But how can 
it be contended that the défendant there, this railroad company, was 
bound to plead any such défense when there was no suggestion in the 
complaint made and relief demanded that such an order was or would 
Tje asked for, or would be made by the commission if no défense was 
interposed? Was the company to présume that the commission would 
make an order interfering with and crippling its interstate business 
and the carrying of the United States mails and inflicting great pe- 
cuniary damage? It is true that the complaint of the board of trade 
of Dansville stated that the stops of said trains 9 and 12 should be 
restored or corresponding independent service provided, but in the 
demand for relief this was not asked or demanded even by implication. 
It is also contended that the défendant there, complainant hère, 
should hâve sought a review of the action of the commission by cer- 
tiorari or otherwise in the state courts before resorting to the fédéral 
court; that the proceedings before the commission and its déter- 
mination were législative in character, and, while they may be review- 
ed in the courts, the législative action is not complète until the courts 
of the state hâve passed on the question; that resort should not be 
had to a bill in equity until ail thèse remédies are exhausted. This as- 
sumes that, if there may be a review of the action of the commission 
by the state courts, such courts are acting legislatively, and not judi- 
cially. But I fail to find any statute conferring législative powers on 
the courts of the state of New York as to thèse matters. I am not 
pointed to any décision so holding or to any statute giving the power, 
and fail to find any. Counsel for the défendants hère cites the court to 
and relies largely upon Prentis v. Atlantic Coast Line, 211 U. S. 310, 
223, 226-230, 29 Sup. Ct. 67, 53 L. Ed. 150; Honolulu v. Hawaii, 
211 U. S. 282, 291, 29 Sup. Ct. 55, 53 L. Ed. 186; KnoxviUe v. Water 
Co., 212 U. S. 1, 8, 18, 29 Sup. Ct. 148, 53 L. Ed. 371 ; Willcox v. 
Consolidated Cas Co., 212 U. S. 19, 40, 29 Sup. Ct. 192, 53 L. Ed. 383. 
It safely may be assumed, I think, that the Constitution of the United 
States having given to the Congress of the United States sole jurisdic- 
tion over and to regulate interstate and foreign commerce, and having 
created a tribunal, the Interstate Commerce Commission, to regulate 
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same, etc., the state has no power or jurisdiction to directly interfère 
with or directly regulate same by its Public Service Commission or 
otherwise. Atlantic Coast Une R. R. Co. v. Wharton et al, 207 U. 
S. 331, 334, 28 Sup. Ct. 121, 62 h. Ed. 230, and cases there referred to. 
Any order made by the Public Service Commission which does this is 
not merely erroneous, but obviously void. Same case. It is also de- 
cided that some orders of such commissions "which cause" a stoppage 
of interstate trains, but which do not directly regulate such commerce, 
may be valid. Lake Shore & M. S. R. Co. v. Ohio, 173 U. S. 285, 
19 Sup. Ct. 465, 43 L. Ed. 703. In that case the statute of the state 
of Ohio relating to raiiroad companies in that state required such com- 
panies to stop three trains each way, if so many were run carrying 
passengers, at every village of over 3,000 population, for a sufficient 
time to let passengers on and off, and imposed a penalty for a failure to 
make such stops in such cases. The défendant company there was 
incorporated under the laws of the state of Ohio, and again the stat- 
ute was not aimed at or directed against interstate trains or any par- 
ticular train. The order of the commission in the case at bar was 
aimed at and applied directly to two interstate fast trains and known 
to the commission to be such. It is a question whether this is not a 
direct interférence with interstate commerce. But it is not now neces- 
sary to décide that question. 

In Atlantic Coast Line R. Co. v. North Carolina Corporation Com- 
mission, 206 U. S. 1, 27 Sup. Ct. 585, 51 L. Ed. 933, it seems to be de- 
cided that the state commission may compel the putting on of addi- 
tional trains in certain cases and under certain conditions. This un- 
doubtedly applies to ail companies operating in the state. 

In Honolulu R. T. Co. v. Hawaii, 211 U. S. 382, 29 Sup. Ct. 55, 53 
E. Ed. 186, it is held that : 

"The power to regulate the opération of rallroads Includes régulation of the 
sehedule for running trains, that such power is législative In character, and 
the législature Itself tnay exercise it or may delegate its exécution in détail to 
an administrative body, and, where the Législature has so delegated such. 
régulation, the power of régulation cannot be exercised by the courts." 

It was accordingly held that the courts could not independently 
regulate the sehedule for running trains without deciding whether or 
not the courts had power to review the action of the administrative of- 
ficers. This case is not to be construed as a holding that a state 
commission may directly control and direct the running or sehedule 
time of interstate trains. If so construed it would be in direct conflict 
with Atlantic Coast Line R. R. Co. v. Wharton et al., 207 U. S. 331, 
334, 28 Sup. Ct. 121, 52 E. Ed. 330, and cases there cited. 

In Prentis v. Atlantic Coast Line, 211 U. S. 210, 234, 337, 29 
Sup. Ct. 67, 70, 53 L. Ed. 150, the court held that the state had di- 
rectly and expressly given a right of appeal from the State Corpora- 
tion Commission to the Suprême Court of Appeals, with power to 
substitute such order as in its opinion the commission should hâve 
made. It also held that the court on such appeal would hâve been 
acting legislatively, and not judicially. The court said: 

"If an order is passed, the order again Is to be published as above before it 
Bhall go Into efifect An appeal to the Suprême Court of Appeals is given of 
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right to any party aggrieved upon conditions not neeessary to be stated, and 
tliat court, if it reverses wliat lias been done, is to substitute such order as in 
its opinion the commission should liave made. The commission is to certify 
the facts upon whicli its action was based and such évidence as may be re- 
quired, but no new évidence Is to be received, and how far the flndings of the 
commission can be revised perhaps Is not qulte plaln. No other court of the 
State eau revlew, reverse, correct, or annul the action of the commission, and 
in collatéral proceedlngs the validlty of the rates established by it cannot be 
called in doubt. * * * The nature of the final act détermines the nature of 
the previous inquiry. As the judge is bound to déclare the law, he must know 
or discover the facts that establish the law. So, when the final act is légis- 
lative, the décision which induces it cannot be judicial in the practlcal seuse, 
although the questions considered might be the same that would arise In the 
trial of a case. If a state Constitution should provide for a hearing before 
any law should be passed, and should déclare that it should be a judicial pro- 
ceeding In rem and the décision binding upon ail the world, it hardly is to be 
supposed that the simple device could make the constitutionallty of the law 
res judicata. If It subsequently should be drawn In question before a court of 
the United States. And ail that we hâve said would be equally true If an ap- 
peal had been taken to the Suprême Court of Appeals and It had conflrmed 
the rate. Its action in doing so would not hâve been judicial, although the 
questions debated by It might hâve been the same that mlght come before it 
as a court, and would hâve been dlscussed and passed upon by It In the same 
way that It would deal with them if they arose afterwards in a case properly 
so called. We gather that thèse are the views of the Suprême Court of Ap- 
peals Itself. Atlantic Coast Line Ry. Co. v. Commonwealth, 102 Va. 59i3, 621, 
46 S. E. 911. They are implied in many cases In this and other United States 
courts in which the enforcement of rates bas been enjoined, notwithstanding 
notice and hearing, and what counsel in this case eall litigatlon in advance. 
Législation cannot bolster itself up in that way. Litigatlon cannot arise until 
the moment of législation Is past. See Southern Ey. Co. v. Commonwealth, 
107 Va. 771, 772, 60 S. E. 70, 17 L. R. A. (N. S.) 364." 

But hère there is no right of appeal given by the act creating the 
commission and defining its powers to any other body or to any court 
with power to substitute its judgment and order for that of the 
commission. It is a neeessary conséquence that the législative act and 
function of the commission ended when its order was made and a mod- 
ification thereof denied. No other body, or court, had power to legis- 
late over the head of the commission or substitute its order for that 
of the commission. If under the provisions of Code Civ. Proc. N. 
Y. §§ 1901, 2120, 2132, 2140, the order could be reviewed by the 
appellate courts of the state, such action would be judicial, and not 
législative. It would be an independent spécial proceeding or action 
judicial in its very nature. But it is not the judgment of a court, and 
no appeal is provided for. 

I do not think this action of the Public Service Commission could 
hâve been or can be reviewed by certiorari. Such review is not given 
by spécial provision of law, and the writ does not lie to review the ac- 
tion of a board, body, or commission acting in a législative capacity in 
the absence of such spécial provision of law. By section 2120, Code 
Civ. Proc, it is provided : 

"Cases where certiorari may issue. 

"The writ of certiorari regulated In this article, except the wrlt specilied in 
section 2124 of this act, is Issued to review the détermination of a body or 
officer. It can be Issued In one of the following cases only: 

"(1) Where the right to the wrlt is expressly conferred, or the issue thereof 
is expressly authorized, by a statute. 
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"(2) AVliere the wrlt may be issued at common law, by a court of gênerai 
Jurisdiction, and the right to the wrlt, or the power of the court to Issue it, Is 
not expressly taken away by a statute." 

In People ex rel. v. Board of Supervisors of Queens Co., N. Y., 
131 N. Y. 468, 30 N. E. 488, the Court of Appeals held : 

"The wrît of certlorari is approprlate only to revIew the judieial action of 
iuferior courts or public offlcers or bodies exercising judieial fuuctjons. It is 
not available to review the action of a public oliicer or body, which is merely 
législative, executive or administrative, although it may Involve the exercise 
of discrétion." 

In People ex rel. v. McWilliams et al., Constituting Civil Service 
Commission, 185 N. Y. 92, 77 N. E. 785, it was held: 

"Classification by municipal civil service commission not revlewable by 
certlorari. The détermination of a municipal civil service commission in 
classifying positions in the public service, although involvlng the exercise of 
judgment and discrétion, is more of a législative or executive charaeter than 
judieial or quasi judieial, and therefore is not reviewable by certlorari." 

The court in giving its opinion, per Chief Justice Cullen, said: 

"It Is a well-settled principle that the common-law wrlt of certlorari Issues 
to review only the décisions of Inferlor judieial or quasi judieial tribunals. 
People ex rel. Copeutt v. Bd. of Health, 140 N. Y. 1, 35 N. E. 320, 23 L. R. A. 
481, 37 Am. St. Rep. 522 ; People ex rel. Trustées of Jamaica v. Supervisors 
Queens Co., 131 N. Y. 468, 30 N. E. 488 : People ex rel. O'Connor v. Supervisors 
Queens Co., 153 N. Y. 370, 47 N. E. 790. The question, therefore, is whether 
the action of the commissioners in classifying the relator's position in the 
civil service was judieial or quasi Jijdiclal. Hère we must not be misled by 
names. The terni 'judieial' is used in judieial literature, in opinions, and text 
books in two distlnetly différent sensés. The action of an administrative or 
executive officer or board may involve the exercise of judgment, and their ac- 
tion is quite often termed judieial. Thus in Mills v. City oî Brooklyn, 82 N. 
Y. 489, it was held that the munieipality was not liable for the Insufiieiency 
of a System of public sevs^ers because the action of the municipal authorities 
in designlng the System of sewerage was judieial. The word was hère employ- 
ed in an entirely différent sensé from that which is meant when we speak of 
judges as judieial offieers, and the fact that public offlcers or agents exercise 
judgment and discrétion In the performance of their duties does not make 
their action judieial in charaeter so as to subieet it to review by certlorari. 
People ex rel. Corwin v. Walter, 68 N. Y. 403 'eople ex rel. Second Ave. R. 
R. Co. v. Bd. of Commissioners, 97 N. Y. 37." 

To the same effect is People ex rel. v. Department of Health, etc., 
189 N. Y. 187, 83 N. E. 187, 13 L. R. A. (N. S.) 894, feversing 117 
App. Div. 856, 103 N. Y. Supp. 275. See, also, to same effect, People 
ex rel. v. Van Alstyne, 53 App. Div. 1, 65 N. Y. Supp. 451 ; People ex 
rel. V. Maxwell, 123 App. Div. 591, 594, 108 N. Y. Supp. 49 ; People 
ex rel. v. Hubbell, 38 App. Div. 194, 56 N. Y. Supp. 643; People 
ex rel. v. Brady, 166 N. Y. 44, 59 N. E. 701 ; People ex rel. v. Feather- 
.stonhaugh, 173 N. Y. 113, 64 N. E. 803, 60 L. R. A. 318; People ex 
rel. V. Board of Health, 140 N. Y. 1, 35 N. E. 330, 33 E. R. A. 481, 
37 Am. St. Rep. 533; People ex rel. v. Supervisors, etc., 153 N. Y. 
370, 47 N. E. 790; People ex rel. v. Board of Supervisors, 113 App. 
Div. 773, 99 N. Y. Supp. 348— ail to the same efïect. The only case 
in the Court of Appeals of this state giving color to the contention 
that the proceedings of the Public Service Commission is reviewable 
by certlorari, that the acts of the commission are judieial, and not 
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législative, îs that of People ex rel. v. Board of Raiiroad Com., 160 
N. Y. 203, 54 N. E. 697, decided by a divided court, four to three. 

I am not prepared, as at présent advised, to concur in any holding 
that a commission is a judicial or quasi judicial body, or that it acts 
judicially, and not legislatively, for the reason it hears évidence, 
considers, exercises its best judgment, and then décides what order 
it will make, and makes it accordingly if the final act is législative. 
Ail législative bodies are accustomed, if wise, to take évidence, consid- 
er it, and then décide what law it will enact. In so doing it acts in 
a législative capacity. Its acts are législative, and not judicial. On 
this point the language of the Suprême Court of the United States in 
Prentis v. Atlantic Coast Line, 211 U. S. 210, 226, 227, 29 Sup. Ct. 
67, 69, 63 L. Ed. 150, is pointed and conclusive. It is there said 
among other things : 

"And it does not matter what inquirles may hâve been made as a pre- 
llminary to the législative act. Most lesislntlon is preceded by hearinss and 
Investigations. But the effeet of the Inquiry and of the deciiïion upon it is 
determined by the nature of the act to which the inquiry and décision lead up. 
* * * The nature of the final act détermines the nature of the préviens 
inquiry." 

In this case it is the very contention of the défendants that the 
action and détermination of the Public Service Commission were légis- 
lative, and not judicial. The cases cited from the Suprême Court 
of the United States settle the proposition that the acts of this com- 
mission were législative, and not judicial or quasi judicial. In Hono- 
lulu R. T. Co. V. Hawaii, 211 U. S. 282, 29 Sup. Ct. 55, 53 L. Ed. 
il86, the court decided as already quoted: 

"The power to regulate the opération of railroads includes régulation of the 
Bchedule for running trains. Such power is législative in character, and the 
Législature Itself may exercise It or may delegate its exécution in détail to 
au administrative body." 

In Interstate Commerce Commission v. Railway Co., 167 U. S. 
499, 17 Sup. Ct. 900, 42 L. Ed. 243, the court said : 

"It is one thing to inqulre whether the rates which hâve been charged and 
collected are re.isonable — that is, a judicial act— but an entirely différent 
thing to preseribe rates which shall be charged in the future; that is, a légis- 
lative act" (clting cases). 

In Prentis v. Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, 
53 L. Ed. 150, the court held: 

"A Judicial inquiry investigates, déclares, and enforces liabilities as they 
stand on présent or past facts and under existing laws, while législation looks 
to the future and changes conditions, making new rules to be thereafter ap- 
plied." 

So hère the Public Service Commission was called upon to act 
and to compel by investigation and détermination what was just and 
reasonable for the company to do in the future, the service it should 
give, not to adjudge as to the propriety and reasonableness of what 
had been donc, the service that h ad been afforded, and enforce liabili- 
ties for any violation of law. That was the act it was to perform, and 
the act it did perform, and it is the nature of the final act that déter- 
mines whether the commission acted judicially or legislatively, wheth- 
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er its .action was judicial or législative. To hold otherwise would be 
to ignore the plain and repeated décisions of the Suprême Court of 
the United States. It is true that, as an incident to what it was to do, 
the act it was to require, the commission would very properly inquire 
as to the service being rendered, but its final act was not to condemn 
or punish for this if found inadéquate. Whatever the commission 
found and decided in that respect was not the subject of any order, 
and could not affect the railroad Company. The act it complains of 
is the fixing of a schedule for its two interstate fast trains, and the 
alternative of putting on other trains at a great loss amounting to 
confiscation. 

It is urged, also, that the complainant company should not be per- 
mitted to come into the United States Circuit Court as it could sue or 
pursue a remedy in the courts of the state. If the législative act was 
complète with the déniai of the application to modify the order, and the 
day had come when the order of the commission was to go into effect, 
as it had, the complainant hère had the right to go into the courts, 
and it had the riglit to sélect its tribunal, any tribunal having juris- 
diction of the parties and subject-matter. The complainant is a non- 
resident of the state of New York, and hence there is the necessary 
diversity of citizenship to give this court jurisdiction and a fédéral 
question is also involved. In such case, as matter of equity and of law, 
the complainant may go directly to the fédéral courts, and is under no 
obligation to first test the questions in the state courts. The rule on 
this subject is well stated in Reagan v. Farmers' Trust & Lcan Com- 
pany, 154 U. S. 362, 14 Sup. Ct. 1047, 38 h. Ed. 1014, where it was 
held : 

"A citizen of another state wlio feels hlmself ajîgrievea and înjured by the 
rates prescribed by that commission may seelî liis remedy in equity agaiiist 
tlie commissioners iu the Circuit Court of the United States in Texas, and the 
Circuit Court lias jurisdiction over sucli a suit under the statutes regulating 
its gênerai .iurisdietion with the assent of Texas expressed in the act creating 
the commission." 

And, where Mr. Justice Brewer in giving the opinion of the court, 
said: 

"Xor ean it be said in such a case tliat relief is obtainable only in the courts 
of the state; for it may be laid down as a gênerai proposition that, whenever 
a citizen of a state eau go into the courts of a state to défend liis property 
against the illégal acts of its offieers, a citizen of another state may invoke the 
jurisdiction of tlie fédéral courts to maintaln a lil^e défense. A state cannot 
tie up a citizen of another state, Iraving property rights within its territory 
iuvaded by unauthorized acts of its own otficers, to suits for redress in its 
own courts. Given a case where a suit can be niaintained in the courts of 
tlie state to protect property rights, a citizen of another state may invoke the 
jurisdiction of the fédéral courts. Cowles v. Mercer County, 7 Wall. 118, 1!> 
L. Ed. 86 ; Lincoln Couiity v. Luniiig, ]33 U. S. .^)20, 10 Sup. Ct. SG3, 33 L. Ed. 
766 ; ailcot County v. Sherwood, 148 U. S. 529, 13 Sup. Ct. 695, 37 L. Ed. 546." 

As to what the court may do in such cases is well expressed in the 
same case at page 397 of 154 U. S., and page 1054 of 14 Sup. Ct. (38 
h. Ed. 1014), where the court said : 

"The courts are not authorizod to revise or change the body of rates imposed 
by a I.^gislature or a commission. They do not détermine whether one rate 
is préférable to another, or what under ail circumstances would be fair and 
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reasonable as between the carriers and the shippers. They do not engage in 
any mère administrative work ; but still there can be no doubt of thelr power 
and duty to Inqulre wbether a body of rates prescribed by a législature or a 
commission is uujust and unreasonable, and such as to work a practlcal de- 
struction to rigbts of property, and, if found so to be, to restrain its opération." 

This case is cited with approval and foUowed in Davis & Farnum 
Mfg. Co. V. Los Angeles, 189 U. S. 207, 218, 23 Sup. Ct. 498, 47 L. 
Ed. 778, and Ex parte Young, 209 U. S. 123, 144, 153, 28 Sup. Ct. 441, 
451, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932. In Ex parte Young, 
supra, the Reagan Case is commented on and the points decided stated. 
In Prentis v. Atlantic Coast Line, supra, at page 228 of 211 U. S., 
and page 70 of 29 Sup. Ct. (53 L. Éd 150 ), the court, speaking on this 
subject, said, citing authority: 

"A State cannot tle up a citizen of another state, having property withln its 
terrltory invaded by unauthorlzed acts of its own officers, to sults for redress 
in its own courts." 

I find nothing to the contrary of this rule, or which in any way mod- 
ifies it in Prentis et al. v. Atlantic Coast Eine, supra. There it was 
also held that the action of the State Railroad Commission was légis- 
lative, and not judicial; that an appeal to the Suprême Court from 
such législative action was permitted; that the action of the court on 
such appeal was also législative in its nature, as it had the right to 
consider the whole subject and substitute its own action and judg- 
ment and order for that of the commission ; and that, while an action 
in equity in the courts will lie, it should not be instituted or proceeded 
with until the body — in that case the Suprême Court of the state — 
having the last législative word had pronounced it. Such is not this 
case. Hère, as already stated, the Public Service Commission had 
and gave the last word so far as législation was concerned when it 
denied a modification of the order. The Suprême Court of the 
United States has applied the same principle in the Chinese cases 
holding that, where appeals from an immigration officer are not given 
directly to the courts of the United States, but are given to the De- 
partment of Commerce and Labor, the appeal to that department 
must be taken and decided before a resort is had to the courts. United 
States V. Sing Tuck, 194 U. S. 161, 24 Sup. Ct. G21, 48 L. Ed. 917. 
This, however, afl^ords no basis for a contention that the constitution- 
ality of a completed législative act may not be tested in the fédéral 
court having jurisdiction in the first instance and without resort to a 
suit in the state court. It is urged that the complainant hère, défend- 
ant before the Public Service Commission, has not treated the commis- 
sion fairly; that it did not raise by answer or évidence or argument 
and press on the attention of the commission the fact that its action 
was unconstitutional as a direct régulation of interstate commerce, 
did not raise or press the question that its act in making such an order 
as it did make was confiscatory, etc. ; that for this reason, because of 
this inéquitable action or conduct on the part of the railroad company, 
it should not be permitted to maintain this action. If, for this reason, 
the railroad company cannot maintain this action in equity in the féd- 
éral courts, it cannot maintain it or a like action in the state courts. 
To so décide would be to hold that the complainant is estopped from 
172 F.— 39 
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maintaining its rights and defending its property from confiscation 
for the reason that the Public Service Commission, advised of the in- 
terstate character of thèse trains, on its own motion and on a com- 
plaint which asked no such order, made one assuming to regulate their 
time schedule and place of stoppage. I am not prepared to so hold. 
The Public Service Comrnission is to investigate and legislate; and, 
when it assumes to regulate the time schedules of fast Interstate trains, 
it is bound first to investigate and ascertain whether or not its action 
will directly regulate interstatê commerce or confiscate property. This 
was a législative act; and an unconstitutional act of the Législature 
or of any législative body, whether directed against the public general- 
ly or against an individual, is no less unconstitutional and void for 
the reason that public notice was given and also notice to the individ- 
ual and évidence taken and the public or the individual did not come 
before the législative body and raise the constitutional questions. The 
acts of such a législative body as the Public Service Commission are 
not res adjudicata, and cannot be made so in a suit by the person af- 
fected thereby brought in the courts. Prentis v. Atlantic Coast L,ine, 
211 U. S. 210, 227, 29 Sup. Ct. 67, 53 L. Ed. 150; Reagan v. Farmers' 
Loan & Trust Company, 154 U. S. 362, 14 Sup. Ct. 1047, 38 L,. Ed. 
1014. 

In Prentis v. Atlantic Coast Line, supra, the court held : 

"The making of a rate by a lesrislative body, after bearlng the Interested 
parties, Is not res judicata upon the validity of the rate when qiiestioned by 
those parties in a suit In a coiu't. Litigation does not arise until after légis- 
lation ; nor can a State make such législative action res judicata in subséquent 
litigation." 

In giving the opinion of the court Mr. Justice Holmes, after stating 
what are judicial questions and what législative, said: 

"The décision upon thena (législative questions) cannot be res judicata when 
a suit Is brought." 

This to me is a self-evident proposition. The constitutionality of 
législative acts may always be tested in the courts, even if the législa- 
tive body should assume to make them res judicata by express provi- 
sion, and enact that they should not be tested in such tribunals. To 
hold otherwise would be to say that the Législature may at will over- 
throw the Constitution. 

It is too well settled to require extended comment or citation of 
authority that, when a commission or other body possessing delegated 
législative authority with executive power to put its acts into effect en- 
acts an unconstitutional or void law, or rule of action, it may be en- 
joined by the courts from enforcing it. Prentis v. Atlantic Coast Line, 
supra, 211 U. S. 230, 29 Sup. Ct. 71, 53 L. Ed. 350, and cases there 
cited; Ex parte Young, 209 U. S. 123, 155, 156, 28 Sup. Ct. 441, 452, 
52 L. Ed. 714, 13 L. R. A. (N. S.) 932. In Ex parte Young, supra, 
the court says: 

"The varions authoritles we hâve referred to furnish ample justification for 
the assertion that individuals, who, as officers of the state, are clothed with 
some duty in regard to the enforcement of the laws of the state, and who 
threaten and are about to comuieuce proceedings, either of a civil or criminal 
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nature, to enforce agalnst parties afïec-ted an unconstitutional act, violatlng 
the fédéral Constitution, may be enjoined by a fédéral court of equity from 
such action." 

It follows that the plea must be overruled. So ordered. 



In re L. M. ALLEMAN HARDWARE CO. 

(District Court, M. D. Pennsylvania. August 25, 1909.) 

(No. 920, In bankruptcy.) 

1. Corporations (§ 88*)— Liability of' Stockholdees— Stock Subscriptions 

— Payment in Pkoperty— Fraupulent Valuation. 

The capital stock of a corporation is a trust fund for tlie benefit of 
creditors, and stock subscriptions are prlmarlly payable In money, but may 
be pald in property contrlbuted and accepted in good falth at a fair valua- 
tion. If, liowever, the valuation of the property Is so extravagant as to 
make the transaction practically fraudulent, while it Is good as between 
the corporation and stockholders who consent, it is not binding upon cred- 
itors, who hâve the right to assume that the stock stands for property of 
substantial value, and who presumptively deal with the corporation on 
that assumption. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 338, 342, 
361 ; Dec. Dig. § 88.* 

Stockholders' liability to creditors in equity, see notes to Rickerson 
Roller-Mill Co. v. Farrell & M. Fouudry C-o., 23 C. C. A. 315 ; Scott v. Lati- 
mer, 33 C. C. A. 23.] 

2. Corporations (§ 76*)— Contract of Subscription to Stock— Requisites. 

A formai subscription is not necessary to create a liability for stock of 
a corporation, but whoever accepta shares allotted to him undertakes to 
pay for them, if necessary to meet the demands of creditors; and, when 
the ouly payment that can be shown is by property fraudulently over- 
valued, he is not relieved from liability thereby. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 197; Dec. 
Dig. § 76.*] 

3. Bankruptcy (§ 318*) — Corporations — Claim Peoved by Delinquent 

Stockholdee. 

Partners who owned a mercantile business, the liabilities of which in 
fact exceeded the value of Its assets, organized a corporation with an au- 
thorlzed capital stock of $50,000. They subscribed and paid for practically 
ail of the $5,000 of stock necessary to be Issued to comply with the law, 
and then made a contract with the corpioration, through the other stock- 
holders, by which it purehased from them the business and property of the 
partnership for .$25,000, paying In cash the $5,000 received for the stock, 
and issuing to them $20,000 of stock for the remainder. One of the part- 
ners then, in accordance with a prior agreement, took over the stock and 
interest of the other and agreed to protect him from liability. ïhe cor- 
poration was shortly after adjudged bankrupt, and such stockholder 
sought to prove a large claim agalnst its estate for money lent. Held, 
that the entire trarsaction was clearly fraudulent, and that, having given 
no value whatever for his stock, he was liable to the estate therefor, and 
not eutltled to the allowance of his claim until other creditors were satis- 
fled. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 481 ; Dec. Dig. 
I 318.*] 

In Bankruptcy. On exceptions to report of J. E. Vandersloot, réf- 
érée. 

See, also, 158 Fed. 119. 

•For other vases see same topio & § numbeb in Dec. & Aœ. Diga. 1907 to date. & Rep'r Indexes 
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Allen C. Wiest, for exceptions. 

John D. Keith and W. C. Sheely, opposed. 

ARCHBAIyD, District Judge. The L. M. Alleman Hardware Com- 
pany was incorporated under the laws of Pennsylvania in February, 
1903, with an authorized capital of $50,000, on which 10 per cent.— 
$5,000 — required by law was paid in, and stock issued for it accord- 
ingly, $2,400 to H. M. Gitt, $2,450 to S. L. Johns, and $50— one share 
each — to L. M. Alleman, George D. Gitt, and C. J. Spalding. The 
corporation was formed for the purpose of taking over the mercantile 
business of a partnership of the same name at Gettysburg, Pa., belong- 
ing to Johns and H. N. Gitt, which had in turn succeeded L,. M. Alle- 
man individually, under whose management it had been running at the 
same place since 1899, having almost from the beginning been involved 
in légal and financial difficulty. Johns and Gitt had been drawn in by 
loaning money to and indorsing for Alleman, and in July, 1905, were 
compelled to take over the business, after which it was run as a part- 
nership, with Alleman in charge, with whom there was an understand- 
ing that he should hâve it back again when he was in shape to pay 
them. At the time of the incorporation the partnership was indebted 
on merchandise account and outstanding paper some $65,000 or $70,- 
000, and if forced into Hquidation would hâve been hopelessly insol- 
vent. The situation was so desperate, and Johns so dissatisfied with 
the management of Alleman, that he offered Gitt $10,000 to get out 
and be relieved from liability, and this was agreed to; Johns promis- 
ing to remain for the time and assist in the organization of the Com- 
pany. 

The Company having secured its charter, at a meeting of the direct- 
ors March 9, 1903, Johns and Gitt, in pursuance of their plans, submit- 
ted a formai ofifer to sell and transfer the partnership property and 
business for $5,000 cash and $20,000 common stock of the company; 
the Company to assume the partnership liabilities, as well as the claims 
of Ebert & Son and Sargent & Co. against Johns and Gitt, growing 
out of their connection with the concern, which were then in litiga- 
tion. By a statement which accompanied the offer, the assets were 
scheduled at $73,305.33, and the liabilities at $04,383.16, showing net 
assets of $8,923.17, which did not, however, take into considération the 
claims of Ebert or Sargent. The offer as so made was accepted, and a 
clieck for $5,000 drawn in favor of Johns and Gitt, and a certificate for 
$20,000 of stock issued to them, half to one and half to the other. In 
the balanced statement of assets and liabilities entered upon the minutes 
in that connection, in addition to the figures just given, the capital 
stock was put in at $35,150, and the good will, on the opposite side, 
valued at $16,077.83 ; there being also $150 added to the accounts re- 
cel vable to niake things even. 

That the balance so shown was a forced and fictitious one there can 
be no question. No one could honestly hâve believed that it correctly 
represented what it purported to. No allowance was made in it for 
a dépréciation on stock, nor was anything deducted for bad debts; 
everything being put in at its book value. And neither was any ac- 
count taken of the Sargent and Ebert claims, aggregating $11,000, 
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both of which were then in judgment, although one of them was sub- 
sequently thrown out, which, although to a certain extent contingent, 
could not be left out in the reckoning. But, more than that, the good 
will, which was put in at $16,077.83, and was absolutely necessary to 
justify the stock issue, was the purest fiction, for which we need go 
no further than the offer of Johns, referred to above, to give $10,000 
to get out and be released, which Gitt accepted and subsequently ex- 
acted. 

The new company thus started out with an admitted indebtedness 
of $04,000 (including a $500 over-draft) and contingent liabilities of 
$11,000 more, $5,000 of which it had very soon to settle for; and with 
nominal assets of $73,000, but after necessary déductions probably 
by several thousands short of that; and for this munificent bargain 
it parted with $5,000 in cash and $20,000 in stock, Johns and Gitt, in 
the $5,000 so paid them, getting back the very money which they had 
put in, to comply with the law, when the company was incorporated, 
this more than stripping it of its last dollar. 

Burdened with this load, the company could not be expected to pros- 
per, and did not. Gitt came to its rescue by indorsements ; and it was 
helped out by a fire in March, 1906, from which $40,000 or $50,000 
of insurance was realized. But Gitt got the most of this ; the obliga' 
tiens of the company, on which he was liable, being reduced by means 
of it to $17,500. The company stocked up afterwards on crédit, in- 
curring merchandise debts of nearly $70,000, the most of which it is 
still owing. But, with the drain upon it, it did not last long; the prés- 
ent proceedings in bankruptcy being instituted in December following, 
The trustée has managed to realize $35,000 out of the assets, as 
against which there is an indebtedness, in round numbers, of $100,- 
000, included in which are two claims proved by Gitt for rent due, 
money advanced, and indorsed notes taken care of, the one for $18,- 
111.46 and the other for $2,983.67 ; and it is over thèse that the con- 
troversy arises. The contention is that the arrangement by which 
Gitt and Johns got $25,000 in cash and stock for the partnership as- 
sets was a fraud on creditors, who had a right to rely on the capital 
stock being représentative of value ; and that Gitt and Johns are in the 
position of having secured stock which they did not pay for, the 
amount of which they now owe to the trustée in conséquence, the bur- 
den of this falling on Gitt as between him and Johns, Johns having 
turned over his stock to Gitt and being merely a nominal party ; and 
that this excludes Gitt from participating in the bankrupt estate un- 
til he has paid up what he owes, or the other creditors hâve been put on 
an equality with him. 

Tlie capital stock of a corporation, as has been many tinies declar- 
ed, is a trust fund for the benefit of creditors, which cannot be juggled 
with. Handley v. Stutz, 139 U. S. 417, 427, 11 Sup. Ct. 530, i35 L. 
Ed. 227. A stock subscription is primarily payable in money, but by 
arrangement may also be paid in property, contributed and accepted 
in good faith, at a fair valuation. This is expressly allowed by stat- 
ute in Pennsylvania (Act April 29, 1874, § 17; P. L. 81), but would 
be good without that (Coit v. Gold Amalgamating Company, 119 U. 
S. 343, 7 Sup. Ct. 231, 30 U Ed. 420), and is not open to objection, 
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unless there is such a discrepancy as to be practically fraudulent. 
American Tube Company v. Baden Cas Company, 165 Pa. 489, 30 
Atl. 940; Pennsylvania Tack Works v. Sowers, S Walk. [Fa.] 416; 
Coit V. Gold Amalgamating- Company, 119 U. S. 343, 7 Sup. Ct. 231, 
30 L. Ed. 420. Nor does the holder become liable, as for unpaid 
stock, because the statutory formalities hâve not been complied with. 
In re Duryea Power Company (D. C.) 20 Am. Bankr. R. 219, 159 
Fed. 783. It is not open to creditors to take advantage of this, what- 
ever may be said as to the state, or other stockholders. As between 
corporation and stockholder, also, a valuation, however extravagant, 
ail parties consenting, is binding; but not as to creditors, vvho hâve 
the right to assume that the capital stock stands for property of a sub- 
stantial value, and vi^ho presumptively deal with it on the strength 
of that. The corporation has no right to give away stock, without get- 
ting a fair équivalent, and where creditors are concerned an agreement 
that it should be treated as fully paid or nonassessable, or otherwise 
limiting liability thereon, is invalid. Handley v. Stutz, 139 U. S. 417, 
11 Sup. Ct. 530, 35 L. Ed. 227 ; Camden v. Stuart, 144 U. S. 104, 12 
Sup. Ct. 585, 36 L. Ed. 363. The Constitution of Pennsylvania ex- 
pressly prohibits a fictitious issue of stock (article 16, § 7), as does 
the gênerai corporation act follovi'ing it. Act April 29, 1874; P. L. 
73. And it offends against the law, where everything is problemati- 
cal and prospective, and there is nothing to sustain the stock but an 
extravagant estimate of benefits to come. In re Wyoming Valley Ice 
Company (D. C.) 153 Fed. 787, Wiegand v. Lumber & Mfg. Co., 158 
Fed. 608, 85 C. C. A. 430. A formai subscription is not necessary to 
create a liability for stock. Whoever accepts shares allotted to him 
undertakes to pay for them, if necessary, to meet the demands of cred- 
itors; and, when the only payment that can be shown is by property 
fraudulently overvalued, it is the same as no payment whatever. 
Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227; Cam- 
den v. Stuart, 144 U. S. 104, 12 Sup. Ct. 585, 36 L. Ed. 363 ; Elyton 
Land Company v. Birmingham Warehouse Company, 92 Ala. 407, 9 
South. 129, 12 L. R. A. 307, 25 Am. St. Rep. 65. And this is true, 
because of the fraud, in bankruptcy, as well as elsewhere. 

Applying thèse principles, which are well settled, the liability of Gitt 
for the $25,000 of stock, which he got without paying for it, is not 
open to question. The hollowness of the transaction, by which there 
was an apparent payment, appears upon the most casual considération. 
It was not merely a case of excessive valuation, in which the parties 
were led away by an oversanguine view of the situation, if this would 
excuse it. The conditions were too plain and too fully understood to 
admit of any such misconception. There was nothing of substance to 
represent the stock, the good will being ail, which practically had no 
existence. And with this taken out, while the capital stock had a nom- 
inal support of $9,000, of itself not enough to justify it, upon any fair 
adjustment of the other items even this was disposed of. The identi- 
ty of the participants, also, is not to be lost sight of. It was Johns 
and Gitt as partners, on the one side, and Gitt and Johns, as the cor- 
poration, on the other, or rather Gitt alone on both ; that being the 
efïect of the arrangement between them. The fact that Johns and 
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Gitt wîthdrew from the meeting while the other dîrectors, who had 
one share each, voted on the oiïer, was the merest formaUty, and de- 
ceived no one. Taking it altogether, the arrangement being a fraud 
on creditors, however good between themselves, the parties must ac- 
count for the stock they got as though unpaid for. 

The case is not like that of Sternbergh v. Duryea Power Company, 20 
Am. Bankr. R. 625, 88 C. C. A. 482, 161 Fed. 540. The transaction 
there was a fair and honest one, entered into without any purpose to 
évasion ; the patent rights turned over to the corporation in exchange 
for stock being of substantially the value assigned to them, and the 
mère failure to comply with the provisions of the Pennsylvania stat- 
ute, mentioned above, with regard to the taking of property in pay- 
m.ent of stock, not making the holders liable. But that is altogether 
différent. Hère the transaction was not fair. There was no value 
contributed for the stock received, and the parties knew it ; there being 
a mère shuffling off of the affairs of an insolvent concern to escape 
further individual responsibility. 

Being clearly liable, therefore, to the bankrupt estate, for the unpaid 
stock which he holds, Gitt bas no right to corne in on it until the oth- 
er creditors hâve been satisfied. He may be entitled to set off bis 
claims against his stock. But, conceding this right, and limiting bis 
liability to the stock which he got direct, and not to that which was 
made out to Johns in the first instance, he would still bave a far great- 
er percentage than is in sight for other creditors; while, if he is held 
responsible for Johns' stock also, there would be considérable of a bal- 
ance against him, and in either case the order of the référée postpon- 
ing his claims is justified. 

The référée was also of opinion that, taking advantage of his posi- 
tion as a director, Gitt got an unwarranted préférence by the payment 
of obligations on which he was indorser, which he must therefore 
surrender. But, without entering upon that question, the other rea- 
son is sufficient, and the case may properly rest there. 

The exceptions are overruled, and the order of the référée is af- 
firmed, at the cost of the exceptant. 



UNITED STATES v. BURLET et al. 

(Circuit Court, D. Idaho, O. D. March 29, 1909.> 

1. Eminent Domain (§66*)— Govebnmknt Ieeigation Works— Condemnation 

PaOCEEDINGS. 

In a proceeding by the United States to condemn land for réservoir pur- 
pnses under Irrigation Act June 17, 1902, c. 1093, § 1, 32 Stat. 388 (U. S- 
Comp. St. Supp. 1907, p. 511), whether a more feasiljle plan of irrigation 
than the one adopted might be devised, or some other site selected for the 
réservoir, is Immaterlal ; the détermination of the proper govemment au- 
thorities being couolnsive. 

[Ed. Note. — For other cases, see Emlnent Domain, Cent. Dlg. §§ 163-1C7 ; 
Dec. Dig. § 06.*] 

*For other cases aee same topic & S numseb In Dec. à, Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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2. Eminent Domain (§ 14*)-<3oveenment Ierigation Works— Construction 

OF Statute. „ 4. ^^> 

The fact that an Irrigation scheme projected by the government unaer 
Irrigation Act June 17, 1902, c. 1093, § 1, 32 Stat. 388 (U. S. Comp. St. 
Supp. 1907, p. 511), contemplâtes the Irrigation of private lands, as weii 
as a large tract of govemment land, and that the owners of the private 
lands are assisting and co-operating therein, does not render the project 
Illégal, nor deprive the Secretary of the Interior of the power given by 
the act to condemn lands neoessary to carry It ont 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dlg. § 54 ; Dec. 
Dig. § 14.*] 

C. H. Lingenfelter, Hugh E. McElroy, C. E. Stoutemyer, and S. h. 
Tipton, for the United States. 

John G. Willis and J. L. Niday, for défendants. 

DIETRICH, District Judge (orally). This is a proceeding in emi- 
nent domain, brought by authority of the Attorney General, on behalf 
of the United States, to condemn certain lands of the défendant for 
réservoir purposes, pursuant to an application made therefo- by the 
Secretary of the Interior, proceeding under the provisions of an act 
of Congress entitled "An act appropriating the receipts from the sale 
and disposai of public lands in certain states and territories for the 
construction of irrigation works for the réclamation of arid lands," 
approved June 17, 1902. Act June 17, 1903, c. 1093, 33 Stat. 388 (U. 
S. Comp. St. Supp. 1907, p. 511). 

By agreement of counsel, ail issues excepting that of the value of 
the lands taken were submitted to the court without a jury. Two gên- 
erai questions are presented by the record : Does the law authorize the 
Secretary of the Interior to construct a project of the character of that 
for which thèse lands are sought? And are the lands reasonably nec- 
essary to such construction? 

The latter question may be summarily disposed of. Without con- 
flict, the évidence conclusively shows that the réservoir, which is an 
essential feature of the projected irrigation System, cannot be utilized 
to its full capacity without submerging the defendant's lands. Leav- 
ing out of considération lands privately owned, it will be necessary 
to maintain the impounded water at a level above the lands in ques- 
tion in order to reach tracts the title to which is still in the govern- 
ment. It follows that the taking of thèse lands is necessary, if the plan 
of irrigation adopted by the Secretary of the Interior is to be carried 
out. Whether, as has been suggested, an equally feasible, or more 
feasible, scheme might not be devised, and whether some other rés- 
ervoir site might not be selected, are immaterial inquiries. The record 
discloses no circumstances or conditions taking the case out of the gên- 
erai rule that, in the absence of bad faith, the judgment of the party 
exercising the right of eminent domain as to what and how much land 
shall be taken is conclusive. 

The other point, the authority of the Secretary of the Interior to 
engage in such an enterprise, involves somewhat différent, though 
kindred, considérations. Upon the part of the défendant it has been 
earnestly and persistently urged that the question is foreclosed, ad- 

*For ottier cajseg see same toplc & S nu.ubbb in Dec. & Am. Dlgs. 1907 to date, &_Rep'r ludexeg 
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versely to the government, by the "Kansas-Colorado Case." Kansas 
V. Colorado, 206 U. S. 91, 37 Sup. Ct. 655, 51 L. Ed. 956. But I am 
unable to yield to this contention. The point in that case was that 
the government was claiming some dominant right to the waters of 
the Arkansas river, which was conceded to be a nonnavigable stream, 
and hence not within the jurisdiction of the gênerai government as a 
natural highway. The contention for the government was that, for 
the purposes of reclaiming arid lands, it has superior authority over, 
and supervisory control of, the waters in such streams, to the exclu- 
sion of State jurisdiction. The conclusion of the court was that "each 
State has full jurisdiction over the lands within its borders, including 
the beds of streams and other waters." Hère no such issue is ten- 
dered. The congressional act, from which alone the Secretary pf the 
Interior dérives his authority, expressly provides that in appropriating, 
distributing, and using water he shall proceed in conformity with 
the laws of this state ; and it is not pretended hère that the officers of 
the government claim, or hâve claimed, exemption from the limita- 
tions of such laws. Without going into détails, it may be stated gen- 
erally that the plaintiff, in prosecuting its work, has followed substan- 
tially the same course which, under the laws of Idaho, a private cor- 
poration, in appropriating and diverting public waters for the pur- 
poses of irrigation, must pursue. 

The précise point upon which défendant chiefly relies in urging that 
the proceeding is without authority of law is that one of the purposes 
for which the réservoir is to be used is the irrigation of lands which 
had passed into private ownership prior to the inception of the project. 
Whether or not, under the Constitution, Congress is without the pow- 
er to attthorize the expenditure of public money and the exappropria- 
tion of private property for the irrigation of private lands exclusively, 
it is unnecessary at this time to inquire. As I view the act under 
which the plaintiff is proceeding, it was not intended thereby to con- 
fer upon the Secretary of the Interior such authority. At the time 
the act was passed, the government was the proprietor of boundless 
tracts of arid lands, practically worthless in their natural condition. 
The smaller, more accessible, streams had been largely appropriated 
for the irrigation of private lands. Private capital had not, to any 
considérable extent, looked with approval upon the usually spéculative 
and often perilous enterprise of lifting from the deep canyons, in 
which they not infrequently flow, the waters of the larger streams, for 
the irrigation of great bodies of land, as yet either wholly unoccupied, 
or at most but sparsely settled ; and as a rule such lands would not be 
purchased or entered without some assurance of water for their future 
irrigation. Contemplating thèse conditions, Congress passed this act, 
primarily for the réclamation of thèse public lands. The government, 
as a proprietor, was directly interested in a pecuniary way in improv- 
ing and rendering marketable that for which, in its natural condition, 
there was neither use nor demand. 

But in carrying eut this purpose it was foreseen that the adminis- 
trative officers would encounter conditions where it would be both 
impracticable and unjust for them to proceed without the co-operation 
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of private owners. Of any specified tract, a considérable portion may 
hâve passed into private ownership before the law was enactéd, or, 
after the enactment, before the land could be preliminarily with- 
drawn from entry. It might be impracticable for the government to 
proceed to the irrigation of the residue of public land in such a tract, 
unassisted by private owners, because of an inadéquate acreage to 
justify the expense necessarily entailed by the magnitude of the enter- 
prise. There would be no practicable relation between the cost of the 
Project and the value of the lands owned by the government when 
supplied writh water for irrigation. And, if practicable for the govern- 
ment to proceed alone, injustice might be done to private owners, 
vvhere the aggregate of private lands is so small that an enterprise in- 
tended exclusively for their irrigation is not feasible. Generally speak- 
ing, the larger the area supplied, the less the acreage charge for water ; 
and hence, as a usual thing, it is highly désirable, and not infrequently 
absolutely essential to success, that ail owners of lands embraced in 
the same gênerai tract join in the construction and maintenance of the 
primary irrigation works. That the act clearly contemplâtes such co- 
opération between the government and private owners is not open to 
discussion ; and I am unable to yield to the view that Congress, by 
reason of any constitutional limitations, is precluded from authorizing 
such a sensible and necessary mode of procédure, if the government 
is to render available for use, and marketable, large tracts of its 
own land. 

It remains briefly to state the facts pertinent to this point, as disclos- 
ed by the record. To the original complaint, which was silent as to the 
ownership of the lands to be irrigated from the réservoir, a demurrer 
was sustained ; and, complying with the suggestions of the court, the 
plaintiff, in its amended complaint, alleged that the project was pri- 
marily for the irrigation of public lands, which were described in a 
gênerai way. This allégation was denied, and upon the issue thus 
joined much évidence was received ; wide latitude being given to both 
parties. It appears that, long prior to the commencement of this 
cause, the Secretary of the Interior, proceeding under authority of the 
act referred to, caused to be surveyed and located the Boise-Payette 
irrigation project, a feature of which is the réservoir in question, and 
determined that the same was practicable, and let contracts for the 
construction thereof. The réservoir, designated as the "Deer Fiat," 
is in a natural basin comprising approximately 10,000 acres of land. 
Of the land embraced within the site, the plaintifï owns only a small 
portion; but of the lands adjacent thereto and in the vicinity thereof, 
and susceptible of irrigation therefrom, it was the owner of approxi- 
mately 45,000 acres, and about the same amount, in the aggregate, 
was owned by private individuals, ail being arid lands. 

At the time the project was first surveyed and its feasibility consid- 
ered, ail the natural flow of the Boise river, the only available source 
of supply for the irrigation of thèse and other lands during the larger 
portion of the irrigating season, had been appropriated and was being 
diverted by private corporations for the irrigation of agricultural 
lands, and no considérable additional area could be irrigated, except 
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by storing and conserving waters flowing in the river during the 
winter months and during the liigh-water season. The project as 
finally decided upon involved the taking over of an existing system, 
called the "New York Canal," which was to be improved, enlarged, 
and extended, and through which water was to be carried to the rés- 
ervoir during the season of the year when there was an adéquate sup- 
ply in the river for such purpose, and for delivering water to parties 
who already had the rigiit to receive water therefrom by reason of 
existing contracts, and also to furnish water for the irrigation of lands 
belonging to plaintiff, and for the irrigation of unreclaimed lands be- 
longing to private individuals; but the entire project was for the ir- 
rigation and réclamation of arid lands. 

After the government had made some investigation, but before the 
project was finally decided upon, property owners and citizens of Ada 
and Canyon counties, where the lands are situated, entered upon a sys- 
tematic agitation to promote the plan ; and certain individuals, acting 
on behalf of the public, and complying with the laws of this state rela- 
tive to the issuing of licenses for the appropriation of water, secured 
permits for such appropriation from the Boise river, and afterwards 
assigned the same to the United States, and the owners of arid lands, 
for the irrigation of which there was no available water, proffered 
to the government their assistance and co-operation, agreeing that if 
the government would undertake the project, and thereby furnish wa- 
ter for the irrigation of their lands, they would bear their proportion 
of the expense. In considération of the large tracts of public land to 
be irrigated, and such assistance and co-operation by private owners, 
the project was adopted. 

Upon the record, there can be no question that the primary purpose 
of the project is the irrigation of public lands, and that the officers of 
the government are not engaged in a scheme which is ostensibly for 
the irrigation of public lands, but which is, in reality, for the irriga- 
tion of private lands. The government's holdings are so extensive, 
and it has such a substantial pecuniary interest in the project, and it 
would receive such a direct benefit from it in the improvement of its 
own lands, that it cannot be said that its officers hâve resorted to the 
subterfuge of including a f ew acres of government lands in the scheme 
for the purpose of basing a claim, in bad faith, that its purpose is the 
irrigation of government land. There is no évidence of any design 
to évade the provisions of the law, or by indirection to exceed the 
authority thereby conferred. The government had large tracts of land 
of its own, which it was impracticable to irrigate unless it could receive 
the assistance and co-operation of private owners. It sought that 
assistance. At least, it gave out that it would not undertake to irri- 
gate its own lands unless it did hâve such co-operation from private 
owners. The latter agreed to join in the enterprise, and the work was 
commenced. My conclusion, therefore, is that the project is within 
the law. 

The jury having already determined the value of the lands to be 
taken, there remains no other question, and an order for judgment 
of condemnation will be entered in accordance with plaintiff's prayer. 
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In re FENN. 
(District Court, D. Vermont. August 25, 1909.) 

1. Bankkl'ptcy (I 324*) — Claim eob Money Lent— Inteeest. 

Where claimant lent money to a bankrupt, wlio was eugaged In selllng 
liqiiors, for use in conducting his business undei' an agreement tiiat no 
Interest should be cliarged, but tliat tlie banl^rupt sliould buy ail of the 
aie and béer required from clalmaut, the latter was entitled to interest 
on tlie amount owing during a part of the time wlien the banlirupt was 
not engaged in sueh business, and also on a part of the loan falsely rep- 
reseuted by the bankrupt to be required to pay for his license, but which 
was not so required or used. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 511; Dec. 
Dig. § 324.*] 

2. BANKBnPTCY (§ 340*) — Claims— Validitt of Conteact. 

Evidence considered, and hcld to show that a bankrupt who was en- 
gaged in selling liquor under a license in Vermont niade the contraot for 
the purchase of certain liquors froin claimant in New York, and not 
from claimant's salesman In Vermont, where claimant had no license to 
sell. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

In Bankruptcy. On review of décision of référée. 

Lawrence & Lawrence and T. W. Moloney, for claimants. 
W. B. C. Stickney and W. H. Botsford, for trustée. 
Chas. D. Horn, for bankrupt. 

MARTIN, District Judge. Référence is had to the referee's report 
and the record of the évidence for a more spécifie statement of the 
facts. The Mr. Kenn hereinafter mentioned is a résident of the city 
of Rutland, and for several years had a license there for the sale of 
liquors. AU the items of the claimants' spécifications are for money 
loaned and goods sold in connection with said license business. The 
same Mr. Fenn has since been adjudicated a bankrupt. This cause 
has been heard by the référée, and cornes into this court upon the 
claimants' pétition for review. 

Two questions were raised on hearing before me, the first upon the 
referee's disallowance of interest on loans made by the claimants to 
Mr. Fenn, and the second upon the finding of the référée that the con- 
tract for three car load shipments in the late spring and early summer 
of 1907 was made in Rutland vi/ith the agent of the claimants, who had 
no license to sell intoxicating liquors in Vermont, and it therefore was 
an unlawful sale. 

On the first question the référée finds that there were several loans 
made by the claimants to Mr. Fenn, one of which was for $4,000, in 
April, 1903 ; that two of the several loans were secured by mortgages ; 
that at the time of the first loan in 1903 it was agreed by the claim- 
ants that they would not charge interest on said loan, and by Mr. 
Fenn that he would purchase of them ail the aie and béer that might be 
necessary to supply his customers ; and, further, that Mr. Fenn per- 
formed his part of the contract, wherefore the référée disallows in- 
terest on said loans. I am not inclined to reverse the referee's finding 

•For other cases see same toplo & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of facts as to this agreement of the parties, especially in view of the 
reasons set forth in his report and his opportunity to observe the ap- 
pearance of the witnesses, yet I do not concur in his appHcation of this 
contract in disallowing interest in toto. I hold that this contract 
should not be construed as a waiver of interest by the claimants during 
the time when Mr. Fenn was not carrying on the license business. I 
understand that there was a year tliat the city of Rutland granted no 
licenses, and that a portion of this indebtechiess remained unpaid dur- 
ing that year. Interest sliould be aliowed for that year on tlie cash 
loans then due and owing. I hold further that the loan of $3,300, 
negotiated in New York April 39, 1907, was made under circumstances 
whereby Mr. Fenn knew that the claimants understood that the whole 
of it was for license fées, when, in fact, only $1,200 was required for 
license. Upon this point observe the language of Mr. Fenn in his tes- 
timony as appears on pages 6 to 15, inclusive, of the record. He ad- 
mitted that Mr. Eden, the business manager of the claimants, under- 
stood that the whole $2,200 was necessary for license fées. He was 
so evasive in stating what he wanted the extra thousand for, or what 
he did with it, that I am unable to find that he used it in connection 
with that business. Mr. Fenn also testified that he and Mr. Fessenden, 
a traveling salesman for the claimant, at fîrst arranged for a loan of 
$2,700. From a careful reading of this testimony I am clearly of the 
opinion that Mr. Fenn was either fraudulently colluding with Mr. 
Fessenden to get $1,000 to $1,S00 from the claimants more than was 
necessary for the payment of his license or that he obtained the extra 
$1,000 of Mr. Eden through deceit. If the original contract as to in- 
terest is to be construed as a waiver of interest on this loan by the 
claimants, it should apply only to that part of the loan necessary to pay 
his license, which was $1,300. I hold that interest must be aliowed the 
claimants on $1,000 of the $3,200 note from the date thereof. In 
coming to this conclusion, I hâve not considered the question pre- 
sented on argument as to the admissibility of paroi évidence to vary 
the légal intendment of a written instrument, first, because there was 
no objection or exception to the admission of that évidence; second, 
if this agreement was made between the parties and Mr. Fenn per- 
formed his part of the contract, the claimants acquiesced in that per- 
formance, made no claim for interest on other notes since retired, giv- 
en under the same arrangement, worded the same, "On demand I 

promise to pay P. Ballantine & Sons or order Dollars. Value 

received," ail silent as to interest, it would appear that there was a 
mu tuai mistake as to the légal effect of the language used in the word- 
ing of the notes, which mutual mistake the court of equity should 
correct. 

The second question is as to the disallowance of three car load 
shipments of béer and aie shipped in the spring and early summer of 
1907. The agreement of Mr. Fenn to purchase béer and aie of the 
claimants must stand and be construed with the facts found by the 
référée as to interest on loans. The circumstances indicate that this 
contract continued right along. From year to year thereafter while 
Mr. Fenn had a license the claimants furnished him with necessary 
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f unds to pay for the same. In the line of that business they owned 
his patronage. There was no necessity for them to send their agent 
to the city of Rutland to make sales to Mr. Fenn. They had already 
sold him his full supply in that line. Mr. Fenn testified that he went 
to New York on the 28th day of April, 1907, and while there, on the 
last Monday of the same April, which was the 39th, he negotiated a 
loan of $2,200 with the claimants, and at the same time discussed mat- 
ters relating to freight, the shipping in car load lots, the priées of 
différent kinds of béer and aie, and their business affairs in gênerai; 
that he ordered a part of a car load at that time, but swears that he did 
not order the three subséquent car load shipments, and that those were 
bought in Rutland of the claimants' traveling salesman, Fessenden. 
This statement is contrary to ail the circumstances, and in conflict with 
the agreement on the part of Mr. Fenn to buy ail his supply of béer 
and aie of the claimants in considération that said loan should not 
beat interest. Mr. Fenn testified that his first contract with the claim- 
ants was made in 1903 at Rutland, but he admits that he went to New 
York prior to that for the purpose of obtaining a loan of $4,000 to 
be used in connection with his liquor license business in Rutland, 
and that it was at that time that the agreement was made relating to 
interest, but states that no priées were then fixed, that the priées were 
fixed at Rutland when Mr. Eden went to Rutland with the $4,000 
and the first mortgage was executed. Mr. Eden testifies that at the 
time of this agreement in New York the priées were given by him to 
Mr. Fenn, and that Mr. Fenn then agreed that, if they would make 
said loan to him, he would purchase of them ail his supply of béer and 
aie. Mr. Fenn admitted that this same agreement was made in New 
York. I quote from his testimony Verbatim : 

"Q. 176. Now, Mr. Fenn, In point of fact, was there any sucli agreement 
made? A. There was, and he agreed to it in New York. 

"Q. 177. He agreed yen were to pay no interest? A. Yes. 

"Q. 178. Mr. Eden undertook In New York to let you hâve $4,000 without 
any interest for you to keep up a saloon and never made any arrangement that 
you were to buy a penuy's worth of his béer and aleî A. That was under- 
stood, 1 thinlv. 

"Q. 179. Or was there an agreement of purchase in New York? A. Yes." 

He also stated that no priées were talked about in New York, but 
that the priée was agreed to in Rutland. It is apparent that the claim- 
ants would not furnish Mr. Fenn $4,000 without interest unless there 
was an agreement on the part of Mr. P'enn to purchase their goods; 
and it is improbable that Mr. Fenn agreed to such purchase without 
priées being stated. The circumstances corroborate Mr. Eden. I find 
that contract was made in New York, and that the contract covering 
the three car loads in question was made in New York when the loan 
for $2,200 was obtained. True it is that Mr. Fessenden was in Rut- 
land and figured with Mr. Fenn as to what a car load composed of cer- 
tain goods would cost him, and a copy of those figures was left with 
Mr. Fenn, but he then knew that he must go to New York soon to see 
if he could borrow money with which to pay his license. Both Fes- 
senden and Fenn knew that Fenn must make that trip. Is there any 
likelihood that Fessenden would enter into a contract with Fenn at 
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Rutland when he knew that his principal had already made a con- 
tract that was binding upon Fenn, and that Fenn was about to apply 
for another loan, and that subséquent purchases would dépend upon 
his success in getting it ? Mr. Eden swears positively that this contract 
was made in New York, and Mr. Fessenden swears that he made no 
such contract with Mr. Fenn in Rutland, and further they both swear 
that Fessenden had no authority to make contracts of sale with Mr. 
Fenn, as he was an office patron. The circumstances so strongly cor- 
roborate Mr. Eden that I am constrained to reverse the finding of the 
référée relative to said three car load shipments. Besides, the bank- 
rupt had the goods at a time when he had authority to sell intoxicating 
liquors under a license. He bought them as a matter of trade for 
profit, converted them in his trade, and the justice of it ail is that the 
purchase price thereof should be allowed against his bankrupt estate ; 
and it is so ordered. 

Except as above set forth, the décision of the référée is affirmed. 
The cause is referred to Référée O'Brien, as spécial master, to find the 
amount due in accordance with the views above stated. 



In re HAYDEN. 

(District Court, D. Massachusetts. May 28, 1908.) 

No. 12,477. 

Bankeuptct (§ 288*)— Jtieisdiction of Courts— Proceedinq Against Adveesb 
Claimant. 

On the filing by a trustée In bankruptcy of a pétition against third per- 
Bons to whom it was alleged the banlîrupt sold and transferred proiierty 
belonglng to his estate after the banliruptcy, aslilng a summary order 
requiring respondents to turn over such property, the référée had juris- 
dlctlon to inquire whether respondent's claim was substantial and really 
adverse and not jnereiy colorable, but on a finding that It was adverse he 
was without jurisdiction to proceed further, and such jurisdiction was 
not conferred by the fact that respondents entered a gênerai appearance, 
and, after a motion to dismiss was overruled, without further objection 
entered on a hearing on the merlts. 
[Ed. Note. — For other cases, see Banlsruptcy, Dec. Dig. § 288.* 
Jurisdiction of fédéral courts In suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. 0. A. 313.] 

In Bankruptcy. On pétition for review of order by référée dis- 
missing trustées' pétition asking that the bankrupt and others be re- 
quired to turn over certain property. 

Henry P. Brown, for trustée. 

F. Galloupe Woodbury, for bankrupt and Helen M. Hayden. 

James P. Richardson, for C. H. & H. T. Robinson. 

DODGE, District Judge. The trustee's pétition, filed October 8, 
1907, alleged that, before the bankruptcy, the bankrupt was tenant 
of a house in Boston under an unexpired lease; that before and after 

*For otber caaei sea same topic & i ndmbbb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe* 
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the bankruptcy he conducted a lodging liouse business therein; that 
the lease, furniture, possession of the hoiise, business, and good will 
were sold and transferred after the bankruptcy, without the trustee's 
knowledge or consent, to one Robinson and his wife for $1,480; that 
the bankrupt or his wife had part of this money in their possession; 
that the property so sold belonged to the estate in bankruptcy and 
was omitted from the bankrupt's scliedules in violation of law; that 
it had been wrongfully sold ; and that the sale had passed no title 
to it as against the trustée. The pétition prayed (1) that the bankrupt 
be ordered to pay over such proceeds of the sale as were in his pos- 
session or that of his wife ; (2) that his wife be ordered to pay over 
such proceeds as were in lier possession, cnjoined from parting with 
such proceeds, and required to account for any and ail such proceeds 
disposed of by her; and (3) that the Robinsons be enjoined from dis- 
posing of any of said property and ordered to turn it over to the 
trustée. 

The bankrupt, his wife, and the Robinsons were summoned to show 
cause why injunction should not issue on this pétition. A gênerai 
appearance was filed on behalf of ail of them on October 8, 1907. 
This appearance on the Robinsons' behalf was withdrawn October 
25th ; a gênerai appearance for them having been filed by other coun- 
sel October ISth. In a motion to dismiss filed October 24tli and 
amended November 13th the Robinsons asked that the pétition be dis- 
missed as to them for want of jurisdiction in the référée to set aside a 
transfer of property by the bankrupt's wife to them in summary pro- 
ceedings. In this motion to dismiss Mrs. Hayden joined. The mo- 
tion was denied on November 13th. 

Thereupon, on the same day, a demurrer was filed on behalf of the 
Robinsons, and also an answer, which reserved their rights under the 
demurrer. Neither the answer nor the demurrer stated any objection 
to the referee's jurisdiction or contained any réservation of such ob- 
jection. An answer was also filed on Mrs. Hayden's behalf. In this 
answer also no objection to jurisdiction was expressly saved. In thèse 
answers it was alleged that the property never belonged to the banlc- 
rupt or to his estate in bankruptcy, but was Mrs. Hayden's separate 
property, lawfully sold and conveyed by her to the Robinsons, who 
had in good faith paid her a fair considération for it. On thèse plead- 
ings, filed after the motion to dismiss had been denied, the référée 
heard the matter in dispute, and decided in favor of the respondents. 
The trustée thereupon brought this pétition for review. No appeal 
has ever been claimed or taken in any form from the referee's ruling 
that he had jurisdiction of the pétition. The respondents, however, 
hâve raised the question at the argument on the pétition for review. 

It was the referee's duty to inquire whether any basis for such a 
claim to the property as that asserted by the three respondents above 
named actually existed at the time of the filing of the pétition. He was 
bound to enter upon that inquiry, and in doing so undoubtedly acted 
within his jurisdiction. It was for him to ascertain whether the re- 
spondents' claim to hold the property against the trustée was really 
adverse, as would appear from their answers, or was merely colora- 
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ble. Mueller v. Nugent, 184 U. S. 1, 15, 22 Sup. Ct. 269, 46 L. Ed. 
405. For this purpose and to this extent he had jurisdiction to in- 
vestigate the merits of the questions raised. If, however, as the resuit 
of his investigation he found the claim to be really adverse, it followed 
from that conclusion that he was without jurisdiction to proceed fur- 
ther. Louisville Trust Co. v. Comingor, 184 U. S. 18, 25, 22 Sup. Ct. 
293, 46 Iv. Ed. 413 ; First National Bank v. Title & Trust Co., 198 U. 
S. 280, 291, 25 Sup. Ct. 693, 49 L. Ed. 1051. 

The évidence before the référée and transmitted hère with his cer- 
tificate sufficiently shows the respondents' claim to be really adverse, 
and not merely colorable. The bankrupt had never had any title to the 
property. The trustée had never had possession of it. It was Mrs. 
Hayden's separate property before the bankruptcy and until she sold it 
to the Robinsons. The trustee's claim to it was based on Rev. Laws 
Mass. c. 153, § 10, and the fact that she had never filed the certificate 
there required. The trustée contended that because it was thus open 
to attachment or levy of exécution in the suit of any creditor of her 
husband when the pétition in bankruptcy was filed the adjudication 
vested title to it in him by virtue of section 70a (5) of the bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 
3451]). He relied on Re Hammond (D. C.) 98 Fed. 845, 860. The re- 
spondents relied upon later décisions of the Suprême Court among 
which York Co. y. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 
782, may be particularly mentioned, and the fact that no creditor had 
ever attached the property or taken it on exécution. 

The référée went further than to ascertain that the respondents' claim 
was really adverse. He determined the merits of their claim in their 
favor, and dismissed the trustee's pétition, holding that the adjudica- 
tion had not vested the trustée with any rights in the property. With- 
out consent on the respondents' part, not only had the référée no ju- 
risdiction to make such a décision either in their favor or against them, 
but there was no jurisdiction in the bankruptcy court to pass upon the 
merits of the claim whether upon summary proceedings or in a plenary 
suit. The suit was not such a suit as is brought within the jurisdiction 
of the court by sections 23b, 60a, 67e, or 70e of the bankruptcy act as 
amended in 1903 (Act Feb. 5, 1903, c. 487, §§ 8, 13, 16, 32 Stat. 798, 
799, 800 [U. S. Comp. St. Supp. 1907, pp. 1028, 1031, 1032]). 

I do not think the respondents' consent can be inferred from the fact 
that the appearance for them was gênerai in form instead of being spé- 
cial, nor from the fact that they entered into a hearing on the pétition 
and answer. The référée was not wholly without jurisdiction, as has 
been pointed out, and, for the purposes of the hearing which it was 
within his province to conduct, the respondents were obliged to appear, 
answer, and attend before him. They could not rest upon their déniai 
of jurisdiction alone because of the fact that, within the limits referred 
to, there was jurisdiction. I do not think that I ought to hold their 
consent to a décision on the merits implied, under such circumstances, 
from their gênerai appearance, answer, and participation in the hear- 
ing, or to regard their objection to the jurisdiction, taken before their 
answer was filed or the hearing had, as waived. See Louisville Trust 
Co. V. Comingor, 184 U. S. 18, 26, 22 Sup. Ct. 293, 46 L. Ed. 413 ; First 
172 F.— 40 
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National Bank v. Title, etc., Co., 198 U. S. 280, 289, 290, 25 Sup. Ct. 
693, 49 Iv. Ed. 1051; Re Horgan et al., 158 Fed. 774, 777, 86 C. C. A. 
130. Of course, they cannot consent if the décision is to be in tbeir 
favor, and object if it is to be against them. It is truc in the two last 
cases cited, as it is in other cases which might be cited, that objection 
to the jurisdiction was taken under a spécial appearance for that pur- 
pose. But in Louisville Trust Co. v. Comingor, no objection to the ju- 
risdiction was taken in any form until after much progress had been 
made under the order to show cause. 184 U. S. 22, 23, 22 Sup. Ct. 295, 
46 L. Ed. 413. The court said that the respondent "was ruled to show 
cause, and the cause he showed defeated jurisdiction over the subject- 
matter ; that is, jurisdiction to proceed summarily." That he had made 
formai protest before the final order was entered was held enough to 
prevent the court from finding implied consent on his part. 184 U. S. 
26, 22 Sup. Ct. 296, 46 L- Ed. 413. 

In the same case the opinion that the respondent had not consented to 
jurisdiction is expressly stated to be given upon the assumption, "even 
if Comingor could hâve consented to be pursued in this manner." Up- 
on the question whether he could so hâve consented or not no opinion 
is given. This was before the amendments of 1903. According to Re 
Teschmacher et al. (D. C.) 127 Fed. 728, section 23 of the bankruptcy 
act as then amended bas not given to the adverse claimant in such cases 
the power to consent to a summary proceeding, although his consent 
may give jurisdiction in a plenary suit. 

I am on the whole obliged to hold that the jurisdiction hère claimed 
on the trustee's behalf to exist is not sufficiently well established to af- 
ford a satisfactory basis for proceedings wherein the court might be 
called upon to enforce its order, if against the respondents, by punish- 
ment for contempt. No opinion is therefore expressed as to the cor- 
rectness of the referee's décision on the merits, The pétition, howevcr, 
must be dismissed for want of jurisdiction. 



SPUINGS et al. v. JAMES. 

(Circuit Court, N. D. Georgia, W. D. August 21, 1900.) 

No. 83. 

JcDGMENT (§ 928*) — Action in Fedebal Court on Judgment of Court or 
Anotheb State— Procedube. 

An action in a fédéral court In one state on a judgment rendered In the 
coTirts of another state Is governed by the practlce and procédure In the 
courts of the state where the action is brought, and under Civ. Code Ga. 
18ft.5. § 5126. which provides that "no trial lu any civil cause shail be had 
at the flrst term except specially provlded for by law," the plaintifif in such 
an action Is not éntitled to a judgment at the flrst term, even though no 
sufflcient answer is flled. 

[Ed. Note. — For other cases, see Judgment, Dec. Dlg. $ 92&*] 

On Motion to Strike the Answer. 

Brown & Randolph and John R. Abney, for plaintifïs. 
Hawes & Pottle, for défendant. 
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NEWMAN, District Judge. This case is now before the court on a 
motion by the plaintiffs to strike the answer filed by the défendant, 
and hâve a judgment at the présent term in the suit, which is on a 
judgment rendered in favor of the plaintifï against the défendant in 
the state of New York. The answer sets up that the judgment re- 
ferred to in the déclaration "is based on a claim arising out of a sé- 
ries of wagers, known to be such by the plaintiffs, and which they ac- 
tively participated in the making thereof, and to which, by certain 
devices, well known to them and unknown to défendant, they became 
parties opposed to the défendant. And it is for the winnings on wa- 
gers that plaintiff's claim is made." And f urther that : 

"The recovery of ail sucli is contrary to the policy of the state of Georgia 
and to its laws, and heiice, even if the plaintiff's claim was otherwise perfect, 
the saine cannot be enforced in the courts of this state or of the United States 
situated In this state." 

It is further claimed that there bas been an appeal from the judg- 
ment in New York to the Appellate Division of the Suprême Court of 
New York, and that the appeal is there pending and undisposed of. I 
shall not pass at présent on the question raised as to the sufïiciency of 
the plea, but will do that at a later date, when I bave had time to take 
the matter under more careful advisement. For the présent, it is only 
necessary to détermine the question of the right of the plaintiffs to 
hâve judgment, if they be entitled to the same at ail, at this term of the 
court. 

The argument of plaintiffs' counsel in favor of their right for judg- 
ment at the first term of the court is based on the "full faith and créd- 
it" clause of the Constitution of the United States. The history of 
this clause and of the statute passed in pursuance thereof, as appears 
to be correctly set out in the brief of plaintiffs' counsel, is as follows: 

"When the Articles of Confédération were entered into by the thirteen 
colonies, which had declared themseh-es independent states, they plaeed in 
article 4 thereof the followirg language: 'Full faith and crédit shall be given 
in each of thèse states to the records, acts, and judicial proeeedings of the 
courts and magistrales of every otlier state.' 

"ïhis provision, like some of the other provisions of the Articles of Con- 
fédération, was not carried out by the states; and Washington and others of 
great Influence in the country met to form a more perfect union and to pro- 
vide ways of enforeing the Constitution and the acts of Oongress. In this re- 
gard the Constitution was made to read as follows: 

"'Article IV. 

" 'Section 1. Full faith and crédit shall be given In each state to the pub- 
lic acts, records, and judicial proeeedings of every other state. And the 
Congress may, by gênerai laws prescrlbe the manner in which such acts, rec- 
ords and proeeedings shall be proved, and the efCect thereof.' 

"2 Annals of Congress, 1648, shows that a bill to carry out that article of 
the Constitution was brought in the House of Eepresentatives on April 28, 
1790; and 

"1 Annals of Congress, 969-900, shows that the Senate received from the 
lïouse of Représentatives a message that they had passed a bill 'to prescribe 
the mode in which the public acts, records, and Judicial proeeedings, in each 
state, shall be authenticated, so as to take effect in every other state.' And 
it was passed by the Senate. 

"1 United States Statutes, page 122, eontains the law thus passed to carry 
out that article of the Constitution; and it is entitled: 'An act to prescribe 
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tlie mode in wliicli the public acts, records and judicial proceedings, In each 
State, Dhall be authentlcated so as to take efCect in every otlier state.' 

"It reads as follows: 

" 'Be it enacted by the Senate and House of Représentatives of the United 
States of America in Congress assembled, that the acts of the Législatures of 
the several States shall be authentlcated by having the seal of their respective 
States afflxed thereto: ïhat the records and judicial proceedings of the courts 
of any states, shall be proved or adniitted in any other court vcithin the United 
States, by the attestation of the clerk, and the soal of the court annexed, if 
there be a seal, together with a certificate of the judge, chief justice, or pre- 
siding magistrate, as the case may be, that the said attestation is in due forni. 

" 'And the said records and judicial proceedings authentlcated as aforesaid 
shall hâve such faith and crédit given to them in every court withiu the United 
States, as they bave by law or usage lu the courts of the state froni wheuce 
the said records are or shall be taken.' 

"2 United States Statutes, p. 299, section 2, contalns a provision that the 
above act shall apply as well to the public acts, records and judicial proceed- 
ings in the territories of the United States and coUntries subject to the juris- 
diction of the United States. Both of thèse acts hâve been combined in the 
Revised Statutes of the United States, which reads as follows: 

" 'Section 905. Tlie acts of the Législature of any state or territory, or 
of any country subject to the jurisdiction of the United States, shall be au- 
thentlcated by having the seals of such state, territory, or country, afflxed 
thereto. 

" 'The records and judicial proceedings of the courts of any state or terri- 
tory, or of any such country, shall be proved or adniitted in any other court 
wlthin the United Sta-tes, by the attestation of the clerk, and the seal of the 
court annexed, if there be a seal, together with a certificate of the judge, 
chlef justice or presiding magistrate, that the said attestation is in due form. 

" 'And the said records and judicial proceedings, so authentlcated, shall hâve 
such faith and crédit given to them in every court wlthin the United States as 
they hâve by law or usage in the courts of the state trom which they are taken,' 

"Thus it will be seen that the language in section 905 does not change the 
law as it stood originally in regard to judicial proceedings in a state; and 
tliose proceedings when authentlcated as therein prescribed and presented to 
a court in any other state, were to 'take elïect.' " 

The argument then based on this provision, as I understand it, is 
that the filing of the record of a judgment of one state properly certi- 
fied in a court of compétent jurisdiction in another state entitles the 
plaintiff in the judgment to a judgment in the latter state at once as a 
matter of right. The suit is brought to the May term, 1909, of the 
Circuit Court of the Western Division of this District. The next term 
(December, 1909) will be the regular trial term under the Georgia stat- 
utes. Thèse statutes, so far as deemed material hère, are as follows : 

"Section 5076. The court shall render judgment without the verdict of a 
Jury in ail civil cases founded on unconditional contracts In writing, wliere 
an issuable defence Is not filed under oath, or affirmation." Civ. Code Ga. 
1895. 

Section 5077 is as follows : 

"When any défendant shall fail to appear and answer at the return term 
of the pétition and proeess, the court shall enter default on the docket, which 
shall be considered a judgment by default, without a formai entry thereof. and 
the plaintifC's claim, allégation, or denuuid, shall be tried in ail cases of de- 
fault by a jury, except as provided elsewhere in this Code. No such trial shall 
In any case be had at the flrst term, except speclally provided for by law." 

Section 5126 : 

"Ko trial in any civil cause shall be had at the flrst term except speclally 
provided for by law." 
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There is no spécial provision of law in the state of Georgia wïth 
référence to the trial of suits brought on foreign judgments; con- 
sequently sucii trials must be controlled by the gênerai provisions of 
law above referred to. In my view of the matter, the plaintiff is not 
entitled to a judgment hère except in accordance with the practice and 
procédure in the courts of this state. This question as to how judg- 
ments of one state may be enforced in other states has been before the 
Suprême Court, and was first there in the case of McElmoyle v. 
Cohen, 13 Pet. 312, 324, 10 L. Ed. 177. In the opinion of the court 
by Mr. Justice Wayne in référence to the rights of a plaintifï in a case 
like this, suing on a judgment of one state in another, this is said : 

"Upon the first of them, we observe, though a judgment obtained In the 
court of ,a state is not to be regarded In the courts of her sister states as a 
foreign judgment, or as merely prima faeie évidence of a debt to sustain an 
action upon the judgment in this, that by the first section of the fourth article 
of the Constitution, and by Act May i26, 1790, c. 11, § 1, 1 Stat. 122, the judg- 
ment Is a record, conclusive upon the merits, to whlch full falth and crédit 
shall be given when authentlcated as the act of Oongress has prescribed. It 
must be obvious, when the Constitution declared that full faith and crédit 
shall be given In each state to the public acts, records, and judlclal proceed- 
Ings of every other sta;^, and provides that Oongress may, by gênerai laws, 
prescribe the manner in whlch such acts, records, and proceedlngs shall be 
proved, and the efCect thereof, that the latter clause as It relates to judgments 
was intended to provide the means of glving to them the conclusiveness of 
judgments upon the merits when It Is sought to carry them into judgments by 
suits in the tribunals of another state. ïhe authenticity of a judgment and 
its efifect dépend upon the law made in pursuance of the Constitution. The 
faith and crédit due to it as the judlclal proceeding of a state is given by the 
Constitution, independently of ail législation. By the law of the 26th of May, 
1790, the judgment is made a debt of record, not examlnaWe upon its merits ; 
but it does not carry wlth It into another state the efflcacy of a judgment upon 
property or persons, to be enforced by exécution. To give it the force of a 
judgment In another state It must be made a judgment there; and can only 
be executed in the latter as its laws may permit" 

In Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 
1123, in the opinion of the court by Mr. Justice Gray, it is said : 

"Nor do thèse provisions put the judgments of other states upon the footing 
of domestic judgments, to be enforced by exécution ; but they leave the man- 
ner in whlch they may be enforced to the law of the state in whlch they are 
sued on, pleaded, or offered in évidence. McElmoyle v. Cohen, 13 Pet. 312, 325, 
10 L. Ed. 177. But, when duly pleaded and proved in a court of that state, they 
hâve the efEect of belng not merely prima facle évidence, but conclusive proof 
of the rights thereby adjudicated." 

The meaning of thèse authorities I think is that suits brought on 
judgments in another state are to be reduced to judgment in the state 
where the suit is brought in accordance with the practice and procé- 
dure of the latter state. This is clearly indicated by the expression in 
the McElmoyne Case, "To give it the force of a judgment in another 
state, it must be made a judgment there" ; and in Huntington v. At- 
trill, this expression, "But they leave the manner in which they may be 
enforced to the law of the state in which they are sued," etc. 

In my judgment, even if the pleas were stricken and the case stood 
without proper answer, the plaintifïs would not be entitled to a judg- 
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ment at the présent term of the court. The case will stand for hearing- 
at the December term, and in the meantime the motion to strike thfr 
answer as insufficient will be disposed of and an order made therein. 



BLASSINGAMB v. EOAKD OF COM'RS OF HATWOOD COUNTT, 

N. C, et al. 

(Circuit Court W. D. North Carolina, Ashevllle Division. January 29, 1909.) 

EQUITT (§ 405*)— PERFOBMANCE— CONTBACT FOE BUILDING ROADS— DETERMINA- 
TION op Qdantity of Work Donb. 

A niaster in determlnlng a dlsputed issue as to the number of yards of 
earth moved by a road contracter held not justified in igiiorlng the meas- 
ureuient made by engineers, whlch was the method provided by the con- 
tract, and flndlng the quantity by assumlng that eaeh team eniployed on 
the work moved a certain number of yards per month, especially where it 
apiieared from the évidence that the estimate of the engineers wus the 
more reliable. 

[Ed. Note. — For other cases, see Bguity, Dec. Dig. § 405. *J 

In Equity. On exceptions to master's report. 

Merrimon & Merrimon, for plaintiff. 

S. E. Welsh and Norwood & Norwood, for défendants. 

NEWMAN, District Judge. This case was referred back to the- 
special master for two purposes — one to hâve a remeasurement made 
of the work in controversy, and the other to ascertain more definitely 
the amount upon which the 10 per centum provided by the contract was 
reserved by the road commissioners. After some difficulty two civil 
engineers, W. A. Park and P. M. Feltham, both apparently quite com- 
pétent for the work, and found to be so by the master, were selected' 
and entered upon the work of remeasurement. They finished the 
work, and made a report, in which they agreed that, while they had 
considérable difficulty in making this remeasurement, it was at least 
approximately correct. Mr. P. M. Feltham, one of the civil engineers, 
says that 90 per cent, of it is reasonably correct, and the other 10 per 
cent, was as nearly so as they could make it. In his second report 
the spécial master rejects this remeasurement entirely, and goes back, 
to his original method of reaching the amount due Blassingame; that 
is, by assuming that a team attached to a scraper would remove 40 
cubic yards of earth per day, and allowing 25 working days to a month. 
Adhering to this method, he finds that Blassingame was underestimated 
for work donc of the Pigeon road $1,015.08, for work done of the 
Clyde road, $1,409.10, and for work done on the Jonathan Creek road, 
$1,474.33, making a total of $3,898.51. I was not satisfied on the 
former hearing, and before the remeasurement was made, with this 
method of finding out whether or not Blassingame was underesti- 
mated, and the extent of the same, if there was such underestimate. A 
more careful examination of the matter and further reflection has con- 
vinced me that this method of reaching the truth of the case is wholly 
unreliable. In the testimony given by Mr. Park, one of the civil en- 

*For other casev see same tople & S numbbb In Dec. & Am. Btgs. 1907 to data, & Rep'r Indexes 
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gineers employed by the spécial master to make this remeasurement, he 
States that he allows for the amount of earth to be removed by a team 
and scraper 600 cubic yards per month. He stated, further, that his 
estimate is that there will be an average of 23 working days to a 
month, and that is what he counts on in making contracts. AUowing 
this number of working days to the month (32) and the amount of 
cubic yards per month stated by Mr. Park, a team would only remove 
27Vn cubic yards per day. If thèse figures be taken as a basis for 
calculation (while I hâve not gone tlirough it carefully), I suppose 
it would show that Mr. R. S. Payne's estimâtes were more favorable 
to Blassingame than he was entitled to. That is, allowing that a team 
could move in round numbers 27^^ cubic yards of earth in a day for 
22 working days per month, it would appear to make a less amount 
than the original estimate. Even if there was allowed as much as 30 
cubic yards per day, with 33 working days to the month, it v.'ould 
not amount to Payne's original estimate. While every presumption 
should be given in favor of the correctness of the master's report, yet, 
where the method provided for in the contract for ascertaining the 
amount of earth removed is departed from, and a new and original 
method is adopted, such as that used by the master in this case, I do 
not feel that it is necessary to follow it unless it is shown with reason- 
able clearness to be a proper plan for reaching a correct resuit; and 
certainly not unless the plan provided in the contract for estimâtes by 
an engineer proves to be wholly unsatisfactory and unreliable. 

Hère we hâve the opinion of a civil engineer of ability and 25 years' 
expérience, and who bas donc a large amount of work such as that 
now under investigation, who says that he allows 22 working days to 
a month, and 27% cubic yards in rovmd numbers of earth removed 
by a team per day, which shows, assuming him to be fair and unbiased, 
which I think he is, how unsafe it would be to adopt the figures used 
by the spécial master in his calculation as to what Blassingame's esti- 
mate should hâve been. In view of the fact that we hâve now some- 
thing upon which we can properly act and base a calculation as to the 
State of the account between Blassingame and the road commissioners, 
and inasmuch as this is in line with what was contemplated by the 
contract, it seems to me it would be clearly wrong to adhère to the 
master's method of reaching a resuit. 

Upon the remeasurement, thèse engineers agrée in finding a dif- 
férence in favor of Blassingame, as I find it, of $84'3.32%. They make 
certain déductions for drain openings and rock upon ail the roads 
and for yardage from Main street to Richland Creek bridge on the 
Jonathan Creek road. They do not make any déduction for what 
counsel for the road commissioners call "foundation excavation." I 
do not clearly understand this latter claim. The contention is that it 
should reduce the amount of différence in value between the présent 
measurement and the old measurement to $648.10. In view of the 
fact that the master finds that Blassingame was underestimated in a 
much larger amount than this, I shall yield something to that, and al- 
low the whole amount of the différence between the report of the 
engineers making this remeasurement and the amount allowed Blas- 
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singame by tlie original estimate of $843.33. It is reasonably clear that 
this work was donc in 1904, so interest should be allowed on this 
amount f rom January 1, 1905, which I calculate to be $206.47, making 
a total of principal and interest of $1,049.80. I shall add to this $1,- 
889.26, the amount of the 10 per cent, reserved by the road commis- 
sioners as ascertained and found by the master. While there is some 
doubt under the évidence as to the correctness of this, and whether 
there should not be a déduction on account of the work done under 
Ferguson's supervision in 1906, still I do not think it is so clear that 
the master erred in this as to justify the court in interfering with this 
fînding. This $1,889.26 should bear interest, in my opinion, from 
March 13, 1907. This interest would be $212.-53, which would make 
a total amount of principal and interest to this date of $2,101.79. That 
is: 

10 per cent, reserved $1,889.20 

Interest at 6 per cent, to January 29, 1909 212..-KÎ $2,101.79 

Uuderestlmate according to reineasureuieut 84l{.32,") 

Interest at 6 per cent, from January 1, 1905, to date 206.478 1,049.80 

Making a total of $3,1.51.59 

Costs in this case should be apportioned as heretofore ordered ; that 
is, each party should pay half of the costs incurred including the 
amount allowed the master, stenographer's fee, witness fées, and ail 
court costs. Of course, the amount paid the engineers to make this 
remeasurement must be paid by the road commis sioners as they agreed 
in open court. The spécial master will be allowed an additional sum 
of $200 for his services in connection with the rehearing. The resuit 
of what has been stated is that the exceptions to the report of the 
spécial master must be sustained, except as to his finding as to the 
amount of the 10 per cent, reserved ($1,889.26.) in the hands of the 
road commissioners. This exception will be overruled. 

A decree will be entered in accordance with what has been stated 
above. 

Decree will be entered in favor of the complainant for : 

10 per cent, reserved $1,889.20 

luttîrest at 6 per cent, to January 29, 1909 212.53 $2,101.79 

TJnderestimate according to remeasurement &13.325 

Interest at 6 per cent, from January 1, 1905, to date 206.478 1,049.80 

Making a total of $3,151.59 



In re B. I. FIDLER & SON. 

(District Court, M. D. Fennsylvania. September 24, 1909.) 

No. 996, In Bankruptcy. 

1. Baskrtjptct (§ 368*)— Résignation or Trustée in Lieu of Rkmovai.— 
Compensation. 

Wliere a bankrupt's trustée was allowed to resign to avoid the odlum of 
removal because of his friendly attitude to the bankrupts, and his apathy 
to proceedings instituted to compel the bankrupts to turn over property 

•For other eases see same topio & 5 numbeh In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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•wïïich they had wlthheld, hls clalm for compensation should be at least 
partially denled. 
[Ed. Note. — For other cases, see Bankniptcy, Cent. Dlg. § 571 ; Dec. Dlg. 

i ses.*] 

':%. Bankruptct (| 482*)— Administration of Estate— Attorney's Fées. 

Where attorneys for a bankrupt's trustée took a position antagonlstic to 
the creditors and In favor of the bankrupts, and by their advlce concern- 
Ing proceedings to compel the bankrupts to turn over withheld property 
probably brougbt about tlie trustee's résignation, tbey were not entltled 
to more than a nominal sum for their services. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 482.*] 

'■&. Bankbuptct (§ 248*)— BxPENSES oï Administration— Appralsement. 

In the ordinary case, appraisers of a bankrupt's estnte are entitled to 
but $5 a day for three days ; the trustée being required to Justify any 
greater allowance. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 21S.*] 

iL Bankbcptct (§ 482*)— Administration of Ebtate— Counsei- Fees. 

At the couimencenient of the administration of a bankrupt's estate, D. 
represented certain creditors, and toolî steps to recover oonceaied property 
from the bankrupts, necessitating a removal of tlie trustée and the ai> 
pointment of another, which he aecomplished in the face of serions oppo- 
sition. After the appointment of the new trustée, D. acted as attoruey 
for the estate, and prosecuted a rule on the bankrupts, by whieh they 
were ordered to return $3,400 worth of property. The bankrupts, for fail- 
ure to comply with the rule, were imprisoned, and thereafter released on 
payment of $300. Held, that D. was entiiled to an allowance from the 
State for his services of $250, being entitled to recover from the estate 
oniy for such services as he rendered after he appeared as attorney for 
the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 482.*] 

5. Bankruptct (§ 4S2*)— Administration— REjrovAL of Trustée— Expenses. 
Where an attorney for creditors took steps to procure the removal of a 
trustée which he subsequentiy aecomplished, and was employed to repre- 
sent the trustei>'s successor, he was entitled to reinibursement for dis- 
bursimients necessarily made from the tiine he took steps to hâve the orig- 
inal trustée removed. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 482.*] 

In the matter of E. I. Fidler & Son, bankrupts. Heard on certificate 
■of référée on objections to the accouiit of J. C. Loose, trustée. Mod- 
ified. 

See, also, 163 Fed. 973. 

Frank M. Decker, for trustée. 
E. O. Nothstein, opposed. 

ARCHBALD, District Judge. As was wel! undcrstood at the time, 
the former trustée was allowed to resign in order to avoid the odium 
of a removal. If not actively opposed to the prosecution of the pro- 
ceedings which had been instituted to compel the bankrupts to turn 
over property which they withheld, his attitude was such that it was 
necessary to hâve him retire in favor of some one who could be un- 
<luestionably relied on. Unfortunately he does not seem to hâve been 
well advised; his counsel having been in apparent sympathy with the 

•For other cases see same toplc & 5 ntjmbeb In Dec. & Am. Dlgs. 1907 to date, A Hep'r Indexe» 
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bankrupts. No doubt, the rule on them was taken and considérable 
of the testimony to support it developed during his incumbency. But 
the proceedings were at a standstill, with no prospect of their resulting- 
in anything, until Mr. Decker intervened and brought them to a suc- 
cessful issue. It is not pleasant to say thèse things, but they are in the 
case and hâve to be passed upon. 

If the trustée M'as removed for cause, it was optional to allow com- 
pensation. In re Leverton (D. C.) 19 Am. Bankr. Rep- 434, 155 Fed. 
931. And it should at least, under the circumstances, be in part denied 
him. The showing was such that he was called on to act vigorously. 
And, if he had, the estate would not hâve been involved, as it has, in 
unending Htigation. The bankrupts had plainly made away with their 
goods, and yet he practically did nothing to recover them. It was only 
as creditors overriding his supineness took the matter in hand through 
their own counsel that anything was accompHshed, in order to succeed 
in which the résignation of the trustée was necessary. As a matter 
of discipHne, therefore, the case is one which calls for action ; the only 
way of reaching the trustée being through his compensation. He 
claims $105 in his account, which the référée, upon exception, eut 
down to $73. AU things considered, this in my judgment should be 
still further reduced to $50; that of the présent trustée being in- 
creased accordingly. 

There also should be a similar réduction in attorney fées, and for 
even stronger reasons. As already intimated, the position of the trus- 
tée was probably not so much his own, as it was influenced by counsel. 
Had not counsel inclined to favor the bankrupts, the trustée no doubt 
would not hâve done so either. The amount to be allowed on this 
account will therefore be reduced to $25. 

The expense of taking the inventory is outrageous; each appraiser 
receiving $40. This is an extravagance which cannot be countenanced. 
The cost of appraisements is getting to be an abuse, which, if not taken 
in hand by the courts, will lead to radical action by Congress. A per 
diem fee of $5 is ail that is allowed in this district, and it must be an 
extraordinary case where over two or three days are necessary. If 
there is occasion for anything more than that, the trustée must justify 
it. For anything that appears hère $15 apiece, or $45 in ail, is ail that 
there was occasion for ; and the amount will be reduced accordingly. 

A claim of $1,000 was made by Frank M. Decker as counsel in prose- 
cuting the rule on the bankrupts by which they were ordered to turn 
over $3,400 of property. The référée allowed $200 and rejected the 
balance. It may be, as things go, that the services of Mr. Decker would 
ordinarily entitle him to the amount asked for. But having regard to 
the benefit to the estate, by which his compensation is largely to be 
measured, he cannot be said to hâve earned anywhere near that. In the 
beginning, he acted, not for the trustée, but for his clients, and he mUst 
look to them therefore for anything that is lacking. It is only from the 
time when he became counsel for the new trustée whom he succeeded 
in having appointed that either fées or expenses can be allowed him. 
But, having regard to what he did after that, $250 — a little more than 
was given by the référée — would seem to be about what he is entitled 
to. With much labor, and in the face of serious opposition, he secured 
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an order on the bankrupts to turn over a large amount of property 
vvhich they had made away with, and, while only $500 was in fact 
obtained, that much at least was realized. And the effect of the 
example on other cases is not to be lost sight of. The compromise by 
vvhich the bankrupts were let eut of jail on payment of that sum is 
made the subject of criticism. But, if counsel who think that more 
could hâve been obtained will suggest how it can be done, it is not too 
late even yet to enforce the order in toto. Mr. Decker also claimed 
$295.03 for disbursements, of which the référée allowed only $143.18. 
Complaint is made of this, that nothing was considered before January 
3, 1908, whereas he began to act for the estate in November previous. 
The first trustée resigned December 2, 1907, and the présent one quali- 
fied a week later. Mr. Decker, however, is entitled to be regarded as 
representing the estate from the time he took steps to hâve the former 
trustée removed, and to hâve his expansés taken care of accordingly. 
The disbursements to be allowed him should therefore be increased to 
$303.18. 

As the resuit of thèse conclusions, the exceptions must be sustained 
to the extent indicated, and the case sent back to the référée to settle 
the account of the trustée according to the views expressed in this 
opinion. 

And it is so ordered. 



UNITED STATES v. JOHNSTON. 

(Circuit Court, N. D. California. Mardi 10, 1008.) 

No. 13,772. 

Public Lands (§ 19*)— "Unlawful Inclosuee"— Acts Constitutino. 

Défendant owued a tract of 5,000 acres of grazing land with a mountain 
range to the east and north of it. He built a fence from tlie range on the 
east westward to the south of his land, and then northwestward to the 
north range, inclosing between such fence and the mountains his own land 
and also public lands, which he used for a pasture. There were two 
breaks in the fence through which, as well as over the mountains, traits 
led into the pasture, but for praetical purposes the fence and mountains 
prevented defendaiit's stocli from straylng out and other stocli from com- 
ing in. Held, that such fence did not constitute an unlawful inclosure of 
public lands wlthin Act Feb. 25, 1885, c. 149, 23 Stat 321 (U. S. Comp. St. 
1901, p. 1524). 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 25 ; Dec. Dig. 
§ 19.*] 

R. T. Devlin, U. S. Atty., and George Clark, Asst. U. S- Atty. 
Cushing, Grant & Cushing, for défendant. 

DE HAVEN, District Judge. Upon considération of the évidence, 
I find the following facts: 

First. The défendant, at the time of the cominencement of this ac- 
tion and for many years prior thereto, was maintaining a fence, the 
line of which is approximately described as follows : Commencing near 
the southeast corner of township 11 north, range 4, Mt. Diablo Merid- 

•For other cases see same topic & § numeeb In Dec. & Am. Digs. 1907 to date. & Rep'r Inde:^es 
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ian, runnîng thence westerly to a point on the county road near the 
Southwest corner of section 35, of said township, thence in a north- 
westerly direction, following the line of the county road, to a point 
near the northwest corner of section 6, in said township. This fence 
is ail constructed upon lands owned by the défendant, and is a continu- 
ous line of fence, with the exception of a gap or opening therein in 
section 22, about one-half mile in width and another gap about a mile 
in length commencing near the northeast corner of section 31, and 
ending near the northeast corner of section 17, f rom which last point the 
fence of défendant extends in a northwesterly direction to the north- 
west corner of section 6 of said township. The land where thèse gaps 
or openings in the fence occur is mountainous and covered with thick 
brush and timber which for ail practical purposes will turn cattle, but 
cattle can be driven through such openings, and may occasionally find 
their way through them and onto the land described in the bill without 
being driven. The fence thus maintained connects at the southeast cor- 
ner of the alleged inclosure with a mountain range known as the Blue 
Ridge, lying east of the land described in the bill of complaint, and at 
the northwest corner of the alleged inclosure said fence connects with a 
spur of said Blue Ridge lying upon the north of said lands. There are 
two or more trails crossing the Blue Ridge range of mountains on the 
east and the spur of said Blue Ridge on the north, but stock running 
upon the land lying between the said fence maintained by the défendant 
and the mountain ranges on the north and east of the land described in 
the complaint seldom stray from such land by passing over thèse trails. 
The Blue Ridge range of mountains and the spur Connecting therewith 
and the fence maintained by the défendant inclose in the manner above 
set forth the lands described in the bill of complaint and some 5,000 
acres of land owned by the défendant ; and this inclosure is ordinari- 
ly and for ail practical purposes suffîcient to keep stock from straying 
onto or from said lands, although it is possible for cattle to so stray 
by going in or out over the trails above referred to or through the 
openings in the def endant's fence above described ; and persons de- 
siring to enter upon the lands described in the complaint can do so by 
going through said openings in the fence and by means of the trails 
above mentioned, but it would be difhcult to go through said gaps or 
openings in the fence without clearing the brush away and grading a 
road or trail for that purpose. 

Second. The lands described in the complaint as belonging to the 
United States are of little value, and the main purpose for which the 
défendant maintains the fence described in finding No. 1 is to keep 
stock belonging to other persons from straying upon the land owned by 
him and to keep his own stock upon said lands, although ail of the pub- 
lic lands described in the complaint lying between said fence and the 
ranges of mountains on the north and east with which said fence con- 
nects are used by the défendant as a range for his cattle in connection 
with the lands owned by him. 

Third. The défendant does not assert any claim or tîtle to the pub- 
lic lands described in the complaint, and the fence, mentioned in find- 
ing No. 1, is maintained by him because by so doing lie is enabled to 
sufficiently inclose the lands owned by him to keep his own stock on,. 
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and the stock of others off of, said lands at less cost and expense to 
him than would be required to inclose his lands on ail sides by an arti- 
ficial fence. 
As a conclusion of law from the foregoing f acts, I find : 
(1) That the fence described in finding No. 1 does not constitute 
an unlawful inclosure of public lands within the meaning of section 1 
of the act of February 25, 1885 (chapter 149, 33 Stat. 331 [U. S. 
Comp. St. 1901, p. 1534]). (2) That the maintenance of said fence 
in the manner described in the above findings is not in violation of 
section 3 of said act of February 35, 1885. (3) That the plaintifif is 
not entitled to the relief prayed for nor to any relief; that défendant 
is entitled to judgment, dismissing the bill, and for his costs. 
Let such a decree be entered. 



RIGGS et al. v. BROWN et al. 

(Circuit Court, S. D. New York. May 13, 1909.) 

Courts (§ 322*)— Fedebal Courts— Citizen siiip of Pabties— Pleading— 
Amendment of Bill. 

l'he power of a fédéral court of equity to allow the ameuOment of a 
bill by changiug the parties to give the court .iurisdictiou, aud the pro- 
priety of exercising such power if it exists, should only be determlned on 
a formai application and due notice and hearliig. 
[Ed. Note.— For other cases, see Courts, Dec. Dig. § 322.*] 

In Equity. On demurrer to bill. 
See, also, 173 Fed. 638. 

Don R. Almy, Benj. S. Catchings, and Thos. C. McDonald, for 
complainants. 

Kellogg & Rose, Wm. K. Hartpence, Philbin, Beekman & Menken, 
Garvan, Armstrong & Conger, and Bowers & Sands, for défendants. 

NOYES, Circuit Judge. The demurrers to the complaint are sus- 
tained, with costs. The want of the necessary diversity of citizenship 
is obvions. 

Upon the argument the counsel for the complainants informally 
asked to amend by striking out the name of one of the parties com- 
plainant. In a supplemental brief he asks in an equally informai man- 
ner to be permitted to make certain other amendments. But the pow- 
er of the court to allow the desired amendments, and the propriety 
of the exercise of the power, if existing, should only be déterminée! 
upon regular application and due notice and hearing. I am umvilling 
to dismiss the bill without giving the complainants an opportunity to 
make such application ; but at présent the only matter properly before 
me is the disposition of the demurrer. 

The bill will be dismissed, with costs, unless within 30 days the com- 
plainants obtain leave to amend, and do amend, it by changing or re- 
arranging the parties. 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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RIGGS et al. v. BROWN et al. 
(Circuit Court, S. D. New Yorlî. June 16, 1909.) 

In Equity. On motions to amend order, etc. 
See, also, 172 Fed. 637. 

Don R. Almy, Benj. S. Catchings, and Thos. C. McDonald, for com- 
plainants. 

Kellogg & Rose, Tom. K. Hartpence, Philbin, Beekman & Menken, 
Garvan, Armstrong & Conger, and Bowers & Sands, for défendants. 

NOYES, Circuit Judge. The parties in this case seem to hâve whol- 
ly misapprehended the order filed May 21, 1909, sustaining the demur- 
rer. The court did not order the complainants to pay any costs. The 
order provided that the demurrer be sustained, and that, if the bill 
were not amended, it should be dismissed ; but no costs were awarded, 
and, not having been awarded, were not allowed. The only provision 
concerning costs was that providing that, in case the complainants 
choose to again invoke the jurisdiction of the court to allow an amend- 
ment to the complaint, they should pay the défendants' costs. But 
the complainants were not required to do this, and any payment of 
costs was to be merely a prerequisite to a voluntary invocation of ju- 
risdiction. 

The complainants hâve not complied with the conditions of the or- 
der. They hâve not paid the costs, but attach checks therefor under 
protest, and object to making such payments. As they are not requir- 
ed to make them, and hâve not chosen to avail themselves of the privi- 
lège granted, the motions to amend' the bill are denied. It was not the 
intention of the court, however, to bar the complainants, or any of 
them, after the dismissal of the bill, from bringing a new suit in a 
court of compétent jurisdiction, if they désire to do so. Any dismis- 
sal of the bill, therefore, under the order of May 21, 1909, will be with- 
out préjudice to the rights of ail the complainants in that regard. The 
separate motion of Mary Hatch Riggs, administratrix, to dismiss, is 
denied. 

It would appear from the papers that judgments for costs in this 
case hâve been entered. If so, they are unauthorized, and are vacated 
and set aside. Through inadvertence the mémorandum of décision 
contained a clause regarding costs. But this was corrected in the or- 
der as already noted. And the latter, which détermines the rights of 
the parties, would seem to make the intention of the court entirely 
clear. 
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PEAUB T. MARIAN COAL, CO. 

(Circuit Court, M. D. Pennsylvania. September 25, 1900.) 

No. 55, May term, 1909. 

1. CO0BTS (I 274*)— FEDERAL COUETS— JtJRISDICTION— CORPOBATE DOMICTT.E. 

Where a corporation was organized under the laws of Delaware, the 
fact that its principal place of business was within the middle fédéral dis- 
trict of Pennsylvania did not give the corporation a domicile there for the 
purpose of determining the jurisdicllon of the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814; Dec. Dig. 8 
274.* 

Jurisdiction over corporations, see note to St. Louis, I. M. & S. B. Co. 
V. Newcom, 6 C. C. A. 174.] 

2. CouHTs (§ 270*)— Fedegal Courts— Vende— Waiver. 

The right to be sued in a particuliir fédéral district Is a privilège which 
may be waived by the parties appearing and pleading to the merlts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. | 815; Dec. Dig. f 
270.* 

Waiver of right as to district tn which suit may be broiisht, see notes 
to Jlemphis Sav. Banli v. Houchens, 52 C. C. A. 192 ; McPhee & McGin- 
nlty Co. V. Union Pac. R. Co., 87 C. C. A. 034.] 

3. Courts (§ 276*)— Fédéral Couets—Appeabance- Effect. 

The right of a défendant to be sued in the fédéral district of Its rési- 
dence was waived by Its appearance and deinurrlng to the bill on the 
gi'ound that plalntlff was not entitled to the relief aslced, a décision of 
which would necessitate an exercise of Jurisdiction over the controversy. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 815; Dec. Dig. 
S 270.*] 

4. Specific Performance (§ 5*)'-Defenses— Adéquate Remedy at Law. 

A bill for spécifie performance of défendants' agreement to deliver coa! 
from their washery, which défendants had agreed to do In return for 
money advanced by plaintififs to make necessary developments, was not 
objectionabie because plaintiff had an adéquate remedy at law, and this, 
thongh plaintiff, In addition, asUed damages for coal diverted, and the 
dlscovery of the amount as the basis for determining such damages. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. §§ 5-8 ; 
Dec. Dig. § 5.* 

Right to spécifie performance as affeeted by adequacy of remedy at law, 
see note to Marthinson v. King, 82 C. O. A. 368.] 

5. Specific Performance (§ 127*)— Entire Controverst— Détermination. 

Equity, havlng talien jurisdiction in a suit for spécifie performance, wlll 
dispose. If possible, of the entire controversy. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. J 407 ; 
Dec. Dig. § 127.*] 

6. Equity (§ 148*)— Bill— Multifaeiousness. 

A bill for spécifie performance of an agreement to deliver coal In re- 
turn for money advanced by complainant was not multifarious in that It 
prayed for foreclosure of a mortgage, by which the loan was secured, as 
alternative relief. In case spécifie performance could not be granted. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § S07; Dec. Dig. 
S 148.*] 

Bill by John W. Peale against the Marian Coal Company. On de- 
murrer to the bill. Overruled with leave to answer. 



Frank E. Donnelly, for demurrer, 
John P. Kelly, opposed. 



•For otber cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ARCHBALD, District Judge. The first ground of demurrer is that 
the court has no jurisdiction ; neither party being a résident of the dis- 
trict. The plaintiff is a citizen and résident of New York, and the 
défendant is a citizen of Delaware, where it was incorporated, and 
where it is consequently domiciled. The fact that it has its principal 
place of business hère does not make it a résident of the district. 
Shaw V. Quincy Mining Co., 145 U. S. 414, 12 Sup. Ct. 935, 36 L. Ed. 
768 ; Southern Pacific Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 
36 L. Ed. 942 ; In re Keasbey, 160 U. S. 221, 16 Sup. Ct. 273, 40 L. Ed. 
402. Had the défendants, therefore, stood squarely upon this objec- 
tion, they would liave undoubtedly been entitled to a dismissal. 

But the right to be sued in a particular district is a privilège which 
may be waived. And this is donc by appearing and pleading to the 
merits. Interior Construction Co. v. Gibney, 160 U. S. 217, 16 Sup. 
Ct. 272, 40 L. Ed. 401. It was waived of necessity, therefore, in the 
présent instance by the third ground of demurrer set up, which was 
that, as appeared by the bill, the plaintiff was not entitled to the relief 
prayed for. This called for a judgment on the merits, which the court 
could not undertake to render, except as it first assumed jurisdiction 
of the controversy. St. Louis Railroad v. McBride, 141 U. S. 127, 
11 Sup. C. 982, 35 L. Ed. 659 ; Western Loan Company v. Butte Min- 
ing Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101. If sustained, 
it amounted to a décision that the plaintiff had no case on his own 
showing, and the défendants could not call on the court for this, and 
in the same breath insist that the bill should be dismissed because the 
parties were not rightly before it. The court could not, in other words, 
décide that the case was bad, if, as contended, it had no right to décide 
anything, except to dismiss it. 

As to the further ground of demurrer, that the plaintiff had a com- 
plète remedy at law by action for damages, it is sufficient to say that 
the bill seeks the spécifie performance of the défendants' agreement to 
deliver coal from their washery at the Holden culm dump, which they 
undertook to do in return for the money advanced by the plaintiff to 
make the necessary developments. For this it is évident that damages 
for a breach of the contract would not be at ail adéquate. Nor is 
this disturbed because the plaintiff in the same connection asks dam- 
ages for the coal so far diverted, and calls for a discovery of the 
amount as the basis for determining them. Equity, having taken juris- 
diction, will dispose, if possible, of the whole of the controversy, and 
the plaintiff is entitled to be made good for the commissions which he 
has lost as a part of it. It may not be altogether consistent to further 
pray for a foreclosure of the mortgage by which the loan was secured, 
but this is brought in, as I understand it, more as an alternative in 
case the primary relief which is sought should not for any reason be 
able to be granted. It does not vitiate the rest of it; and in no sensé 
is the bill on this account multifarious. 

The demurrer is overruled, and the défendants are allowed 20 days 
to answ«r. 
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COBB V. UNITED STATES. 

(Circuit Court of Appeals, Kintli Circuit September 13, 1909.) 

No. 1,702. 

1. Attornet and Client (§ 52*)— Suspension of Attorney— Information. 

Wliere an information against an attorney alleged that he iuspired the 
publication of an article in a newspaper wliicli was willfully and ma- 
llciously false, and procured its publication with intent to bring into con- 
tempt and disgrâce the fédéral District Court for the District of Alaska, 
In violation of his duty as an attorney and officer of the court, and prayed 
that he show cause why he should not be punlshed according to law, the 
court properly treated the Information as one for suspension or dlsbar- 
ment for misconduct which Is made a ground therefor by Pol. Code 
Alaska, § 748, and not for contempt of court. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §J 69, 
, 70; Dec. Dig. § 52.*] 

2. Attobnet and Client (§ 57*) — Suspension of Attorney — Référence of 

Cause— Review—Estoppel to Object. 

Where an attorney against whom proceedings had been instltuted was 
présent when the court ruled that the proceeding was for suspension or 
disbarment, and not for contempt, and thereafter applied to bave the 
cause referred to tbree disinterested attomeys for hearing and détermina- 
tion as proTided by Pol. Code Alaska, § 750, relating to disbarment pro- 
ceedings, he thereby assented to the ruling. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. § 81; 
Dec. Dig. § 57.*] 

3. Attorney and Client (§ 54*) — Suspension of Attornet — Pbooeedin os— 

Keference— STA'CUTES. 

Pol. Code Alaska, § 750, providing for référence to three disinterested 
attorneys of proceedings for disbarment and suspension of an attorney 
for misconduct, is confined to cases where the accusation Is made on the 
knowledge of the court or the judge thereof, and is inapplicable to pro- 
ceedings instituted. on tlie information of a third person 'as authorized 
by section 744. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. § 73; 
Dec. Dig. § 54.*] 

4. Attobnet and Client (§ 53*) — Suspension of Attorney— Proceedings— 

Judgment on Pleadings. 

An information charged défendant, an attorney, with willfully and 
maliclously causing the publication of a false article attacking the court. 
Défendant admitted that he wrote the communication and sent it to the 
publisher, but denied that he did so willfully or maliciously, or that the 
article was willfully or maliciously or otherwise false or untrue, or that 
he intended to scandalise or disgrâce the court. After defendant's motion 
to refer the cause had been denied, défendant and his counsei refused to 
proceed further. BeM, that the burden was on défendant to prove that 
the communication, which was ficandalous on its face, was not willfully 
or maliciously published, or that the contents thereof were not false, and 
hence, on his failure to do so, the court properly rendered judgment 
against him on the iileadings. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. | 74; 
Dec. Dig. § 53.*] 

5. Attoeney and Client (§ 43*) — Suspension of Aitorney — "Misconduct." 

Misconduct of attorney as used in Pol. Code Alaska, § 743, authorizing 
suspension or disbarment therefor, is not confined to misconduct in the 



*por otber ciases see Bame topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Inâexei 
172 F.— 41 
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attorney's relation to Ms client, but Includes as well mlsconduct toward 
the court or a judge in or out of court 

[Ed. Note. — For other cases, ses Attorney and Client, Cent Dig. § 60; 
Dec. rwg. § 43.* 

For other définitions, see Words and Plirases, vol. 5, pp. 4531, 4532, vol. 
8, p. 7722.] 

6. Attoeney and Client (S 43*)— Suspension— MiscoNotrcT. 

While a lawyer may criticize In a legltimate manner the conduct and 
ruiings of judges, an attorney's deliberate publication of a false accusa- 
tion against a judge in a nevyspaper of gênerai circulation, accusing a 
judge of being under the sinister influence of a gang which had paralyzed 
hiui for two years, and of haviug made a public promise to give a square 
deal which he had not isept, was mlsconduct justifying suspension in the 
absence of proof sustaining the statement as made. 

[Ed. Note. — For other cases, see Attomey and Client, Cent. Dig. § 60; 
Dec. Dig. § 43.*] 

In Error to the District Court of the United States for Division No. 
1 of the District of Alaska. 

Proceeding by the United States against J. H. Cobb for disbarment. 
From an order suspending défendant for 18 months, he brings error. 
Affirmed. 

The district attorney of Alaslia, Division No. 1, filed an Information against 
the plalntiff in error, aileging that while the latter was an attorney at law 
and a niember of the bar of the District Court for the District of Alaska, and 
engaged in the active practice of his profession therein, he did on September 
3d willfuUy, wrongfuliy, and maliciously publish and cause to be published 
at Juueau, in a newspaper of gênerai circulation there published, the f oUowing 
article: "Commuuicated. Editor of the Despatch: I am informed that the 
Record on yesterday, among othér things charged the firm of which I am a 
member, with having written or dietated a notice of the décision In the dis- 
barment case. Thls Is not true and I wish you to so state. I do not care to 
discuss the case at ail at this time since the whole matter wlU In the near 
future be made the subject of a thorough investigation in other disbarment 
proceedings. Of course, I realize that if there had been the slightest grounds 
shown for my disbarment, I would certainly bave been disbarred. As no such 
grounds were shown the best the Court could do for the gang whose sinister 
influeûce has paralyzed the Judge for the past two years, was to seek an ex- 
cuse to save their faces and the costs. If he had kept the 'square deal' 
promise he made to the public in 1905, there would hâve been some disbar- 
ments in Juneau before this, but taine would not bave been one of them. Un- 
der the shameful conditions from which Southeastern Alaska is sufîering so 
much, I suppose I should be thankful, and continue to wait." The Information 
alleged that the said article was willfuUy and maliciously false and untrue, 
and was published with the intent to scandalize and brlng Into contempt and 
disgrâce the sald court by the plalntiff In error, "contrary to and in violation 
of his duty and obligation as an attorney and ofiicer of sald court" ; that the 
publication was willful mlsconduct upon the part of the plalntiff in error in his 
profession of attorney at law, and as a member of the bar of the court, and 
the same constituted contempt of the court. The prayer was that the plalntiff 
in error be cited to appear before the bar of the court, and show cause why he 
should not be punished according to law for said mlsconduct Upon the flling 
of the information an order to show cause was issued and served upon the 
plalntiff in error directing him to appear and answer the allégations of the 
information, and show cause why he should not be punished for said mlscon- 
duct as provided by laW. He appeared in jjerson, and filed an answer to the 
order to show cause, in which he challenged. the iurisdiction of the court, and 
raised the objection that the tacts alleged in the Information did not con- 
stitute as a matter of law contempt of court or any violation of personal or 
l^rofessional duty. The objections were overruled. The plaintiff in error then 
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appeared by Lis attorneys, and flled an answer to the lnft>rmat!on, and flled 
also a motion that the cause be referred to three disinterested attorneys of the 
Alaskan bar for bearlng and détermination under the provisions of the stat- 
utes of Alaska. The motion was denied. Thereupon the plaintiff In error by 
hia attorneys flled a wrltten motion to dismiss the proceedings on the ground 
that the information did not state facts sufficient to Invoke the jurlsdlction of 
the court That motion was also denied, The plaintiff in error then declining 
to proceed further with his défense, the district attorney mored the court for 
judgment on the pleadiugs. The motion was taken under adrlsement, and on 
Deçember 19, 1908, was allowed. Judgment was rendered suspending the 
plaintiff In error aa an attorney of said court for the perlod of eighteen 
months, but postponing the entry of the decree until Febriiary 1, 1909, in order 
that the plaintiff In error might make proper arrangements, as he might be 
advised, In respect to litigatlon pending In the court 

Winn & Burton and W. C. Sharpstein, for the plaintiff in error. 
John J. Boyce, U. S. Atty., and Alfred P. Black, Asst. U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

GILBERT, Circuit Judge (after statîng the facts as above). It is 
assigned as error that a judgment of suspension was rendered upon a 
proceeding which was instituted for contempt. It is true that the 
information which was filed against the plaintiff in error contains the 
allégation that his conduct was contempt of court, but it contains a 
full statement of the facts of the case, and asks for a judgment ap- 
propriate thereto. The court below, properly we think, regarded the 
proceeding, not as one for contempt, but as one for suspension or dis- 
barment for misconduct, which is made a ground therefor by Pol. Code 
Alaska, § 743, which provides that an attorney may be removed or sus- 
pended, among other causes, "for being guilty of any willful deceit or 
misconduct in his profession." Although the information did not in ex- 
press terms demand a judgment of suspension or disbarment, the plain- 
tiff in error was présent when the court ruled that such was the nature 
and purpose of the proceeding, and thereafter he had ample opportunity 
to make his défense. He assented to the ruHng that it was a proceeding 
for disbarment or suspension by moving that the cause be referred un- 
der section 750. Said the court in Randall v. Brigham, 7 Wall. 523- 
540, 19 L. Ed. 285 : 

"It Is not neeessary that proceedings against attorneys for malpractlce or 
any unprofessional conduct should be founded upon formai allégations against 
them. ♦ » * Ail that Is requisite to thelr validity Is that, when not taken 
for matters oceurrlng in open court in the présence of the judges, notice should 
be given to the attorney of the charges made, and opportunity afforded hlm for 
explanation and défense. ïhe manner in which the proceeding shall l)e con- 
ducted, so that it be without oppression or unfairness, is a matter of judicial 
régulation." 

It is assigned as error that the court below overruled the motion 
of plaintiff in error to refer the case to three disinterested members 
of the bar under the provision of section 750 of the Alaskan Code. 
That provision is expressly confined to a case where the accusation is 
made upon the knowledge of the court or the judges thereof. In 
such a case the accused may controvert the accusation, and thereupon 
the issues of fact must by the court be referred to at least three dis- 
interested members of the bar, who shall report their findings of fact 
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upori the'îssuesi and the judgment of the court shallbe entered accord- 
ingly. Thé présent proceeding is instituted under section 744, which 
provides that the proceeding to remove an attorney shali be taken by 
the court "of its own motion for matters within its knowledge, or that 
of any of the judges thereof; otherwise it may be taken upon the 
information of another." This proceeding was taken upon the in- 
formation of another.. : 

The only question tequiring any extended discussion is that which 
is presented upon the assigitmerit of error that the court rendered judg- 
ment upon the pleadings. The plaintiff in error admitted in his answer 
that he wrote the communication and sent the same to the publisher, 
but he denied that he did so willfully or maUciously, or that the article 
was willfully or maUciously or otherwise false or untrue, or that he had 
any i'ntent to scandalize or traduce or disgrâce the court. Upon the 
issue so raised, the plaintiff in error might, had he so chosen, hâve ad- 
duced testimony to sustain his déniais, but upon the refusai of the 
court to refer the case to a committee of three members of the bar 
the plaintiff in error by his counsel announced in open court that he 
would not further appear in the caSe, or hâve anything further to do 
with the same. Thé burden was lipon him to show that statements 
made in the communication which were scandalous upon their face 
weré nbt maliciously or willfully published, or were not false, and he 
cS.nnûtcomplain that upon his refusai to sustain such burden of proof, 
or to adduce any testiinony whatever, the court took the information to 
be true'.'. But it is contended that the "misconduct" of an attorney re- 
ferred tb in section 743 is misconduct in his relation to his client only, 
and not misconduct in his relation to the court. We find no ground 
for placing so narrow a construction of the statute. An attorney 
owes a duty to the court not lesç important than his duty to his client, 
and fnisConduct toward -the judge, whether in or out of court, is not 
less reprehensible than rnisconduct toward the client. But if, indeed, 
the offense with which the pla!ititiff in error is charged is not among 
those enumerated in the statiite, the court is not by such enumeration 
deprived of its inhérent power to suspend or disbar an attorney for 
such unproîessional condiict as renders him unworthy to be a member 
of the ba,r. Ex parte Secombe, 19 How. 13, 15 L,. Ed. 565 ; Beene v. 
State, 22' Ark. 149 ; State v. Chapman, 11 Ohio, 431. In Ex parte 
Cole, 1 McCreary, 405, Eed. Cas. No. 2,973, Mr. Justice Miller said: 

"In the case of an attorney of the court he may be removed from his office 
of attol-ney absolutely, or for a liitiited period of time, or, in the commott 
phrase, may be suspended or disbarred for any matter or thing proved against 
him whicli shows that he is unlit to practice In the courts as one of ite of- 
llcers." 

In Ex parte Steinman and Hensel, 95 Pa. 220, 40 Am. Rep. 637^ 
Mr. Justice Sharswood said : 

"No question ean be made of the power of the court to strike a member oC 
the bar from the roll for officiai misconduct in or out of court." 

A published communication reflecting upon the character or in- 
fegrity of the judge of the court is conduct unbecoming an attorney 
for which he may be summarily disbarred. This gênerai rule is weil 
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established. "It is the duty of an attorney, not merely to observe the 
rules of courteous demeanor in open court, but also to abstain out of 
court from. ail insulting language and offensive conduct toward the 
judges personally for their judicial acts. For a breach of this duty the 
attorney may be suspended or disbarred." 4 Cyc. 908 ; Beene v. State, 23 
Ark. 149 ; In re Mains, ISl Mich. 603, 80 N. W. 714 ; Matter of Phil- 
brook, 105 Cal. 471, 38 Pac. 511, 884, 45 Am. St. Rep. 59; People v. 
Brown, 17 Colo. 431, 30 Pac. 338 ; People v. Green, 7 Colo. 344, 3 Pac. 
374, 49 Am. Rep. 351 ; Bradley v. Fisher, 13 Wall. 335, 20 L. Ed. 646 ; 
Ex parte Secombe, 19 How. 13, 15 L- Ed. 565. The right of lawyers and 
others to criticize in a legitimate manner the conduct and rulings of 
judges is not to be questioned, but the right is transcended, when, as 
in, this case, a judicial officer is subjected to scandalous and libelous 
charges and indignities. The deliberate publication of the accusation 
against the judge in a newspaper of gênerai circulation gave it a 
gravity which a verbal criticism would not hâve possessed. The dis- 
claimer of mahce is of no avail when the contrary appears upon a 
fair interprétation bf the language which was used. The communica- 
tion was false, scandalous, and libelous, and tended to dégrade and 
insuit the judge, and to impair the respect and authority of the court 
and bring it into disrepute, and destroy its efficiency in the administra- 
tion of justice. Conceding the rule to be, as it has been stated in some 
of the authorities, that an attorney is answerable only for conduct 
calculated to influence and affect the judge judicially in the discharge 
of his officiai duties, it is obvions that the communication which was 
published hère was of that character. Its évident tendency was to 
annoy and embarrass the judge in the discharge of his duties. It 
refers specifically to other disbarment proceedings that are to be under 
investigation in the near future. It accuses the judge of being under 
the sinister influence of a gang which has paralyzed him for two years, 
and of having made a public promise to give a square deal, which he 
had liot kept; in other words, it accuses him of having dealt unfairly 
with litigants in his court, and the inference is plainly suggested that 
he will continue so to do in the future. Thèse are charges which no 
attorney with a propei- sensé of his professional duty would make 
unless he were prepared to prove and sustain them. He must know 
that the publication and circulation of false and libelous charges 
against judges tends to deter from accepting the judicial office ail 
save those who are insensible to abuse and insuit, and to undermine 
confidence in the integrity of the courts on which rest respect for 
and obédience to the law itself. 
The judgment is affirmed. 
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RENIGAB V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit June 3, 1909.) 

No. 834. 

1. INDICTMENT and iNFOfiMATION (| 2*) — NECESSITY OF FOBMAI. PBESENTMENT— 

Pbovisions of Fedeeal Constitution— "Indictmekt." 

Ttie fifth constltutional ameiidment In providing tliat "no person sliall 
be held to answer for a capital or otherwise infamous crime unless on 
a présentment or Indictment of a grand jury" intends not merely an iudict- 
ment in form, but a valld Indictment found and presented according to 
tlie settled usage and established mode of procédure. 

[Ed. Note. — For other cases, ses Indictment and Information; Cent. 
Dig. § 5; Dec. Dig. §2.* 

For otlier définitions, see Words and Plirases, vol. 4, pp. 3551-3555.] 

2. Indictment and Information (§ 11*) — Return into Court. 

To constltute a valld indictroent for an infamous cirime in a fédéral 
court, it must hâve been publicly presented in open court, ail the grand 
jurors belng présent and answering to their names, the indictment then 
being delivered by the foreman to the clerli of the court, and the f act 
entered of record. 

[EA. Note.. — For other cases, see Indictment and Information, Cent. 
Dig. § 62 ; Dec. Dig. § 11.*] 

3. Indictment and Information (§ 11*) — Validitt— Retuen into Court— 

"Indictment." 

A paper purporting to be an; Indictment, Indorsed as a true blU by the 
"; foreman of a fédéral grand jurj', and delivered by him alone to the clerk 
of the court in the courtroom when court was not in session, is not an 
Indictment, and confèrs no jurisdictlon on the court to try the accused. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. 8 62; Dec. Dig. § 11.*] 

4. Indictment and Information (§ 194*) — Defects of Form— Scope of Cura- 

TIVE STATUTE. 

Rev. St. § 1025 (U. S. Comp. St. 1901, p. 720), providing that "no indict- 
ment found and presented by a grand jury « « * shall be doemed 
Insufficlent * * * by reason of any defect or lijiperfection in matter 
of form only," has no application to an indictment not duly found and 
presented; the defect lu such case not being one of form, but of sub- 
stance. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 627 ; Dec. Dig. I 194.*] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Lynchburg. 

Waller R. Staples, for plaintiff in error. 

Thomas L. Moore, U. S. Atty. (Samuel H. Hoge, Asst. U. S. 
Atty., on the brief). 

Before PRITCHARD, Circuit Judge, and MORRIS and BRAW- 
IvEY, District Judges. 

BRAWLEY, District Judge. The case is before us upon a writ of 
error to review a judgment of the United States District Court for 
the Western District of Virginia, whereby plaintiff in error was sen- 
tenced to serve two years in the penitentiary at Atlanta, Ga., and to 

*For other cases see same topic & § numeeh la Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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pay a fine of $5,000, for the violation of section 5440 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 3676). There are numerous assign- 
ments of error, but we hâve deemed it unnecessary to consider any 
except that presented in defendant's bill of exceptions No. 15, where- 
in the facts relating to the return of the alleged indictment as certified 
by the court are as follows ; 

"Defendant's Bill of Exceptions, No. 35. 
"Be It known tiiat on the 21st day of March, 1908, after tlie above W. H. 
Kenigar had been put upon trial, and several of the witnesses for tlie govern- 
ment had been examined, the clerk of this court entersd an order hereiu, dated 
March 18, 1908, whlch said order reads as follows : 

*' 'Order as to Fiuding Indictment by Grand Jury. 

" 'Entered March 18, 1908. 

" 'The grand jury again appeared and reported (among others) the following 
inàictment, to wit : 

" 'Indictment vs. Pinkney Ayers, W. H. Renigar, W. H. Phillips and Jas. N. 
Bordwlne, for vio. sec. 5440, R. S. 

" 'A True Bill.' 

"Which order was spread upon the order book, and for the flrst time known 
to counsel for the défendant on this the 21st day of March, 1908. 

"Whereupon counsel for the défendant moved the court to correct sald or- 
der, and to hâve the same to conform to the facts in référence to the alleged 
return of the alleged indictment, which said facts the court hère certifies were 
as follows: 

"On the 17th day of March, 1908, In the trial of the case of The United 
States V. Pinkney Ayers, the évidence was concluded on the aftemoon of said 
iMarch 17th, and court was adjourned untll 10 o'clock a. m. March 18, 1908. 
On March 18th the judge of this court, in his office beneath the courtroom in 
the Fédéral Building in the city of Lynchburg, by appointnient, met counsel for 
government and for the saîd Pinkney Ayers, at or about 9 o'clock a. m., and 
the said judge and counsel were engaged in tlie considération of the instruc- 
tions in the case of The United States v. Pinkney Ayers until about 2:30 
o'clock p. m., with the exception of about one hour, during whlch they were 
sépara ted and were at lunch. While the judge and counsel were so engaged, 
in the office of the judge beneath the courtrooui, the paper herein, purportlng 
to be an Indictment, was by the foreman of the grand jury, who came alone in- 
to the courtroom, handed to the clerk at his desk in said courtroom, and by 
him marked 'Filed,' about 12 o'clock noon, while the judge and counsel for 
Pinkney Ayers, who were also of the counsel for the défendant in this 
case, were engaged in the judge's chambers; the judge of this court never 
having at that time been in the courtroom at any time during that day and 
dld not make his appearancé in the courtroom until about 2 :30 o'clock p. m., 
an hour or more after the said flling of the sald alleged indictment, since which 
appearancé of the judge in the courtroom no proceedings hâve been had upon 
the said indictment, except such as appear of record herein. 

"Counsel for défendant moved the court to correct its order above set forth, 
and to make the same confonn to the state of facts herein set out, and at the 
same time stated to the court the fact that the indictment had been handed to 
the clerk and marked 'Filed' in the absence of the judge frpm the courtroom 
was known to counsel for défendant on the 18th day of March, 1908, at 1:30 
o'clock p. m., and before pleading in abatement or in bar of the said alleged 
indictment ; the court stating that the jury, clerk, marshal, and other offlcers 
ot the court dld meet in the courtroom at lO'clock a. m. on the 18th day of 
March, and were simply awaltlng the return of the judge until he could tinish 
the considération of the instructions, which for convenience was being donc 
In the judge's chambers, on the floor below ; also that the court bas, at a pre- 
vlous term, given instructions to the clerk and to the assistant district attor- 
ney that no further announcement should be made of an indictment found by 
the grand jury, and that the same, after indorsement, should be brought by tbe 
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foreman and handed to the clerk, who would thèrenpou mark ttie same 'Filed,' 
and proceed to make the regular order of entry ; the reason for sueh instruc- 
tion being that frequeutly parties wlio were indicted learued of tlie facts 
tlirougli the public announcement thereof in the courtroom before capiases for 
their arrest could be served, thus leading to difBeulties in making arrests and 
to flights. But the court certifies that the défendant W. II. Renigar was in at- 
tendance upon this court on a bond not to départ without leave of court, and 
that nothing contained in the direction hereinbefore referred to in auy manuer 
appiied to this particular case. 

"It being conceived, therefore, by the judge of the court that the indictment 
was in légal effect returned into court and entered, and that the order as writ- 
ten by the clerk is in proper form, and as the court does not conceive that the 
défendant would be prejudlced by its refusai to now change the said order, 
did overrule the motion of counsel for défendant." 

The fifth amendment to the Constitution provides that no person 
shall be held to answer for a capital or otherwise infamous crime un- 
less on a presentment or indictment of a grand jury. As the statute 
authorized, and the court imposed a sentence of two years in the pen- 
itentiary, there can be no question that the défendant was charged with 
an infamous crime (Ex parte Wilson, 114 U. S. 426, 5 Sup. Ct. 935, 
39 L. Ed. 89; Maçldn v. United States, 117 U. S. 352, 6 Sup. Ct. 777, 
29 L. Ed. 909), and a fundamental prerequisite to the defendant's trial 
was an indictment by the grand jury. Does a paper purporting to be 
an indictment upon which the foreman has indorsed "A True Bill," 
handed to the clerk, when the court is not in session, and when none 
of the grand jury except the foreman are présent, conform to those 
settled usages and modes of proceeding which from the earliest days 
hâve governed the finding of indictments? 1 Chitty on Crim. Law, 
324, describes the mode in which the grand jury returns the results of 
their inquiries to the court, by indorsing "A True Bill" if found, and 
"Not a True Bill" if rejected; and says: 

"When the jury hâve made thèse indorsements on the bllls, they bring 
them pùblicly into court, and tlie clerk of the peace at sessions, or clerk of 
assize'on the circuit, calls ail the jurymen by name, who severally answer 
to signify that they are présent, and then the cierk of the peace or assize 
aslts the jury whether they agreed upon any bills, aud bids them présent 
them to the court, and then the foreman of the jury hands the indictments 
to the clerk of peace or clerk of assize." 

4 Blackstone, 306, also describes the functions of the grand jury 
and the methods of its proceedings, the necessity of 12 at least assent- 
ing to the accusation, and adds : 

"And the indictment when so found is pùblicly delivered into court." 

A later text-writer (1 Bishop on Crim. Procédure, § 869) says: 

"When the grand jury has found its indictments, It returns them into open 
court, going personally in a body." 

The Compilation, 22 Cyc. 210, cites cases from 15 states to support 
the proposition in the text that the "finding by a grand jury of a true 
bill and indorsement thereon to sùch effect are not alone sufficient to 
render it valid as an indictment, but it is found necessary that the bill 
should be presented or retvirned by the grand jury in open court." It 
would unduly extend this opinion to cite ail of thèse cases, and we lim- 
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it ourselves to an examination of cases in this, the Fourth circuit, and, 
first, as to the practice in the state of Virginia, where this case arose. 

In Commonwealth v. Cawood, 2 Va. Cas. 541, decided in 1825, Judge 
Brockenbrough, delivering the opinion of the court, says : 

"Tlie accusation In due and soleiuu form is as indispensable as the con- 
viction. What, then, is tlie solenmity required by law iu inaking tlie accusa- 
tion? The bill of indictment Is sent or delivered to the grand jury, who, 
after hearing ail the évidence adduced by the commonwealth, décide whether 
it be a true bill or not. If they flnd It so, the torenian of the grand jury 
indorses on it 'A True Bill,' and signs his naine as foremau, and then the 
bill is brought into court by the whole grand jury, and in open court it is 
publicly delivered to the clerk, who records the fact. It is necessary that 
it should be presented publicJy by the grand jury, that Is the évidence re- 
quired by law to prove that it is sanctioned by the accuslng body, and until 
it is so presented by the grand jury, with the indorsement aforesaid, the 
party chargea by it is not indieted, nor is he required or bound to answer any 
charge against him which is not so presented. * » * The circumstance 
that this bill is indorsed a true bill and signed by David Campbell, foreman, 
affords no record proof that the bill was found by any grand jury, nor par- 
ticularly by this grand jury. That gentleman may hâve been frequently the 
foreman of other grand jurles in the same court, and, though we ail know 
as men that he would not sign any paper as foreman without being really 
so, yet as judges we must requlre record proof that he was authorized by 
the grand jury of which he was foreman to make the indorsement now be- 
fore us, and that he presented it in their présence in open court as the ac- 
cusation against this individual." 

The judgment of the court was that: 

"As it does not appear from the records that the grand jury had presented 
any bill of indictment against Benjamin Cawood for murder, in open court, 
as a true bill, that the subséquent plea of not guilty does not cure the defect." 

In the case of Price v. Commonwealth (decided in 1872) 21 Grat. 
(Va.) 859, the court, through Moncure; its président, referring to the 
Cawood Case, says: 

"That is a case of the highest authority. It was argued with great abllity 
by very able counsel, both for the commonwealth and the accused, and was 
decided by very able judges." 

In Simmons v. CommonweaUh, 89 Va. 157, 15 S. E. 387, decided in 
1892, the court says : 

"It still does not appear that the Indictment was delivered in court by the 
grand jury, and its finding recorded. This omission is a fatal defect. No 
man ean be tried for a felony in the courts of this commonwealth except upon 
an indictment of the grand jury, ahd the indictment to be valid must be 
presented in open court and the fact recorded. Until this is done the accused 
is not indieted. This was decided in Cawood's Case, nearly three-quarters of 
a century ago. * * * It was held to be essential to the validity of an 
indictment that it be publicly delivered in open court, and that the fact be 
recorded; that this is the évidence required by law to prove that it is sanc- 
tioned by the accusiiig body; and that until it is so presented the party 
charged by it is not indieted. * * * That case has always been regarded 
as settling the rule in this state." 

In the state of West Virginia the Suprême Court in State v. Heaton, 
23 W. Va. 778, decided in 1883, says: 

"The solemnity required by law in making a criminal accusation Is thns 
stated by the court in the Commonwealth v. Cawood, 2 Va. Cas. 541." 
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There foUows a quotation f rom the opinion in that case which is cit- 
ed above. "There is no question but that this correctly describes the 
regular and proper mode of proceeding in the institution and présenta- 
tion of criminal charges, both in England and in this state." 

In North Carolina, the Suprême Court in State v. Cox, 28 N. C. 
445, decided in 1846, refers to the proper practice. There was con- 
tention there that the presentment (which was a case of misdemean- 
or) had not been signed by 13 of the body, and it was held that that 
was not necessary, and the court says: 

"The blU, however, being the act of the jury, they onght in overy Instance 
to be in court when one is returned, and so in making a presentment, and 
to aseertain that they are présent they ougbt always to be called by the 
clerk." 

And in State v. Bordeaux, 93 N. C. 563, the court says: 

"We believe a loose practice prevails in many of our courts with respect to 
the returns of bills of indictnient Into court by the grand jury. It is often 
the case that bills are carried into court by the foreman alone, but this is a 
practice to be condemned, because it is not the légal mode of proceeding. The 
law requires that the grand jury should make their retums in a body that 
the court may see that they as a body asseiit to the returns niade." 

No case has been cited from South Carolina, but the writer of this 
opinion, who had many years' expérience as a prosecuting officer, in 
that state, can say that the invariable rule in that state, both in the 
.State and in the fédéral courts, has been that a grand jury, when it 
has any presentments to make, cornes into court, and the clerk calls the 
names of ail of the grand jury. The clerk then asks the foreman if 
he has any presentments, and the bills are handed to the clerk and 
Ihe resuit of the finding as to each bill is announced by the clerk in 
'Open court. It has not infrequently happened that a mistake in such 
announcement has been corrected by some grand juror présent. That 
the practice has been as stated is referred to in State v. Creighton, 1 
Nott Sf: McC. (S. C.) 256, where objection was made to the finding 
of the grand jury in writing which had been publicly announced by 
the clerk in their présence, but not signed by the foreman, and the 
court says: 

"It bas long been the custom in this state for the foreman of the grand 
jury to slgn their finding, and perhaps it would still be advisable to adhère 
to it, but I concur in the opinion that this being in writing, and having been 
publicly announced by the clerk, as is invariably the case, in the présence 
of the grand jury, is a suflicient guard against niiscoustrnction or perver- 
S5ion, and, as there is uo positive law requirlng it, it is not essentially neces- 
sary to its validity that it should be signed by the foreman." 

The overwhelming weight of opinion and authority is that it is es- 
sential to the validity of an indictment that it bc presented in open 
court and in the présence of the grand jury. 

One of the cases cited by the attorney for the government as es- 
tablishing a différent rule is Danforth v. State, 75 Ga. 614, 58 Am. 
Rep. 480, where it was held that the sworn bailiff is compétent to 
make return in court of bills found by the grand jury. This is un- 
der a statute of Georgia, where a part of the oath of the bailifï of the 
grand jury is as follows: 
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"You do solemnly swear that you will * * * carefully deliver to that 
l)Ody ail such bllls of iudictment or other things as shall be sent to tliem 
by tlie court, wlthout altération, and as carefully returu ail such as shall be 
sent by that body to the court." 

In Sampson v. State, 124 Ga. 776, 53 S. E. 333, the Suprême Court 
of that State February lo, 190G, helcl as follows : 

"Au iudictment nuist be retui'ued into open court. .A-ccoi'diugly, vvben the 
judge ot a superior court at 10 o'clock a. ui. of u glveu day ordercd that a 
recess of the .session ot the court for that day be taken from that tiiue until 
8 ;30 the next uiorniug, aud tben left the courlr<«)u), and did uot return dur- 
iug the remainder of that day, an Indictnieiit returned during the afternoon 
of the same day by the bailiit of the grand jury to the çlerk of the court 
wbile he was in the courtroom was not properly returned." 

In its opinion the court refers to the practice which had always pre- 
vailed of grand juries returning indictments into open court until the 
adoption of the Code of 1882, after which it was held, as in Dan- 
forth's Case, that the baiHff might make such return, and says : "As 
under the old practice the grand jury was required to return indict- 
ments and presentments into open court, it follows that the bailiff 
must do Hkewise," citing Gardner v. People, 20 111. 430, where the 
court, after holding before a party can be tried on an indictment it 
must appear from the record that it was returned into open court, 
said : 

"ïhis requirement Is proper for the protection of the citizen agalnst 
being forced to défend himself against charges never acted upon or pre- 
sented by a grand jury. If it were otherwise, by either accident or design, 
he might be çompelled to make such défense." 

And Goodson v. State, 29 Fia. 511, 10 South. 738, 30 Am. St. Rep. 
135: 

"The only recognized manner in which the findings of the grand jury 
can be authoritatively presehtcd is In open court. Were the rule otherwise, 
it would render it possible for a desigulng and revengeful foi'eman of a grand 
jury to ruin any citizen by surreptitlously flling with the clerk in his office 
an indictment mauufactured by himself alone upon which his fellow jurors 
had taken no action." 

Very few cases are found which show the practice in the courts pf 
the United States relating to the presentments of grand juries. In 
United States v. Butler, 1 Hughes, 457, Fed. Cas. No. 14,700, heard 
before Chief Justice Waite and Circuit Judge Bond, a motion was 
niade by the défendants that they be not çompelled to answer the in- 
dictment on the ground that it was not a légal instrument, as there had 
been no formai publication of the finding of the grand jury in court. 
Bond, Circuit Judge, stated that he remembered the circumstances 
of the finding of this indictment. It had been brought in by the grand 
jury. "The foreman had handed it to the clerk, by whom it was hand- 
ed to the court for inspection, but afterwards it was handed back to 
the clerk for entry. The names of the grand jurors had been called 
out, and they had been asked if this was their finding and they had an- 
swered that it was, but the handing of the indictment to the clerk and 
the eritry of it on the record was ail the publication ever intended. It 
was not meant that the whole world should know who were indicted 
and for what offenses, because the accused could then escape." Chief 
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Justice Waite stated that he had never known any other practice. 
From this it clearly appears that the indictment had been brought into 
open court by the grand jury, and that their names had been called; 
the Chief Justice stating that he had never known any other practice. 

In Crain v. United States, 162 U. S. 625, 16 Sup. Ct. 953, 40 L. 
Ed. 1097, the record showed an indictment, the appearance of the ac- 
cused in person and by his attorneys, an order by the court that a jury 
corne to "try the issue joined," the sélection of a jury who was sworn 
to try the issue joined and a true verdict render, the trial and verdict, 
finding the prisoner guilty; but did not show that the accused was 
ever formally arraigned. The verdict was set aside on that ground, 
and section 1025 of the Revised Statutes (U. S. Comp. St. 1901, p. 
720) was considered. Justice Harlan, delivering the opinion of the 
court, says: 

"Nelther sound reason nor public policy justifies any departure from settled 
princlples applicable in eriminal prosecutions for inf amous crimes. Even 
if there were a wlde divergence among tbç autborltles upon this subject, 
safety lies in adherlng to estabUshed modes of procédure (ieylsed for tbe 
security of life and llberty, nor ought the courts In their àbhorVencé of crime, 
nor because of their anxlety to enforce the law against criminais, to counte- 
nance thè careleas manner in which the records of cases involvlng the llfe or 
llberty, oî an accused, are often prepared. * * • We may hâve a bellef 
that the accused in the présent case dld, in fact, plead not guilty of the 
charges against him in the indictment, but this bellef Is not founded upon 
any clear, distinct, affirmative statement of record, but upon inf ercuee merely. 
That WiU not sufflce. We are of opinion that the rule requirlng the record of 
a trial for an inf amous crime to show afflrmatively that It was demanded of 
the accused to plead to the Indictment, or that he did so plead, Is uot a mat- 
ter of form merely, but of substance In the administration of the eriminal 
law; consequently such a defect in the record of a eriminal trial Is not eured 
by section 1025 of the Kevlsed Statutes, but involves the substantial rlghts 
of the accused. * » * The suggestion that the trial court would not hâve 
stated in its order that thé jury was sworn to try and tried the issue joined 
unless the défendant plead, or was ordered to plead to the indictment, cannot 
be made the basis of judiclal action without endangering the just and orderly 
administration of the eriminal law. The présent défendant, may be guilty 
and may deserve the f ull punishment imposed upon him by the sentence of 
the trial court, but it were better that he should eseape altogether tban that 
a court should sustaln a judgment of conviction of an infamous crime 
where the record does not clearly show that there was a valld trial." 

Bishop, in his work on Criminal Procédure, § 131, defines an in- 
dictment as a "written accusation against a specified person or persons 
of some crime, the éléments whereof it consists, made on oath, by not 
less than 12 of the grand jury, to be carried into court, and there be- 
come of record." Blackstone, 4 Conim., 309, says : 

"The founders of the English law hâve wlth excellent forecast contrived 
that no man shall be called to answer the Klng for any capital crime unless 
upon the peremptory accusation of 12 or more of his fellow subjects, a grand 
jury, and that the truth of any accusation • * » should afterwards be 
conflrmed by the unanlmous suffrage of 12 of his equals and nelghbours, in- 
difïerently chosen and superior to ail suspicion, so that the liberties of Eng- 
land cannot but subslst so long as this palladium remains sacred and invio- 
late, not only from ail open attacks (which none will be so hardy as to 
make), but also from ail secret machinations which may sap and undermine 
It by Introducing new and arbltrary metho.ds of trial. * * » And, however 
convenient thèse may appear at flrst (as doubtless ail arbltrary powers and 
exécution are the most convenient), yet wlU it be agaln remembered that de- 
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lays and llttle Inconveniences in the forms of justice are tlic prîce tliat ail 
free nations must pay for ttieir liberty in more substantial inatters. For 
tliese inroads upon the sacred bulwark of the governmcnt are fundameiitally 
opposite to the spirit of our Constitution, and that, though begun in trifles, 
the précèdent wlll gradually increase and spread, to the utter disuse of jurors 
in questions of the most momentous concern." Pages 349, 350. 

Mr. Justice Wilson (3 vol. 363) says: 

"Among ail the plans and establishments which hâve been devised for 
securing a wlse and uniform exécution of the eriniinal laws, the institution 
of grand jurles holds the most distingulshed place. Thls institution is at 
least in the présent times the peculiar boast of the commou law. The era of 
its commencement and the particulars attendlng its graduai progress and im- 
provement are concealed behlnd a thick vell of a very remote antiquity, but 
one thlng eoncernlng it is certain. In the annals of the world there is not 
found any institution so well adapted for avoidiug ail the inconveniences 
and abuses whlch would otherwise arise from malice and rigor from négligence 
ot from partiality In the prosecutiûn of crimes." 

Judge King in Commonwealth v. Crans, 2 Clark (Pa,) 172, says: 

"Let any refiectlng man, be he layman or lawyer, conslder the conséquences 
which would follow if every individual could at bis pleasure throw his malice 
or hIs préjudice into the grand jury room. * * * into every quarter of 
the globe in whlch the Anglo-Saxou race hâve fonned settlements they bave 
carried with them this tlme-honoured institution, ever regarding it with the 
deepest vénération, and Connecting Its perpetuity with that of civil liberty. 
In their Independent action the persecuted hâve found the most fearless pro- 
tectors, and in the records of their doings are to be dlscovered the noblest 
stands against the oppressions of power, the virulence of malice, and the in- 
tempérance of préjudice." 

Mr. Justice Field, in his charge to the grand jury (2 Sawy. 667, 
Fed. Cas. No. 18,255), says: 

"In this country, from the popular character of our institutions there bas 
seldom been any contest between the government and the citizen whlch re- 
quired the existence of the grand jury as a protection against the oppressive 
action of the government. Yet the institution was adopted in thls country, and 
bas continued from considérations similar to those which give to it Its 
chief value in England, and is designed as means not only of bringing to 
trial persons accused of public offenses upon just grounds, but also as a 
means of protecting the citizen against uufouuded accusation, whether it 
corne from cause or be prompted by partisan passion or priva te enmity. 
No person should be required, accordlng to the fundamental law of the 
country, except in the cases mentioned, to answer for any of the highest 
crimes, unless this body consisting of not less than IG, or more than 23, good 
and lawful men, selected from the body of the district, shall déclare, upon 
careful délibération, under the solemnity of an oath, that there is good reason 
for his accusation and trial. From thèse observations it will be seen, gentle- 
men, that there Is a double duty resting upon you as grand jurors of thls 
district — one, a duty to the government, or, more properly speaking, to society, 
to see that parties against whom there is just ground to charge the commis- 
sion of crime should be held to answer the charge ; and, on the other hand, 
a duty to the citizen to see that he is not subjected to prosecution upon ac- 
cusations having no better foundation than public clameur or prlvate malice." 

He refers to the impression which widely prevails that the institu- 
tion of the grand jury has outhved its usefulness, an impression which 
had been created from a disregard of those quahties and the facility 
with which it has unfortunately often been used as an instrument for 
the gratification of private mahce, saying : 
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"There bas hardly been à session of the grand jury of thlg court for years 
at which Instances hâve not occurred of Personal soUcitation to some of its 
members to obtaln or prevent the présentaient or indictment of parties." 

And, quoting from the charge of Judge King, above referred to : 
"Let any reflectlng man, be he layman or lawyer, cousider the conséquences 
which would follow If everj' indlvidual could at bis pleasure throw his 
malice or his préjudice into the grand jury room, and he will of necessity 
conclude that the rule oflaw which forbids ail eommunication; with grand 
juries engaged In crimlnal Investlgatloni except through the public instruc- 
tions of courts and the testlmony of sworn witnesses, is a rule of safety to 
the community." 

When the Constitution eftumerated those guaranties intended for 
the security of personal rights, and among them that no person shall 
be held to answer for a capital or infamous crime unless on the pre- 
sentment or indictment of the grand jury, it manifestly intended a val- 
id indictment, found and presented according to those ancient rules 
and safeguards which the law and immémorial custom hâve provided 
for the conduct of grand juries. It did not mean a mère form of in- 
dictment, but it meant à formai accusation of the offense charged, of 
which at least 12 of the grand jury were satisfied of the truth, and 
publicly returned into court, indorsed as a true bill. Until and unless 
it is so presented, it is no indictment. The f undamental prerequisite 
to the trial of the défendant for the offense charged against him was 
an indictment by the grand jury. Every text-writer, from Chitty and 
Blackstone down to Bishop and Joyce, is in agreement as to the ma:n- 
ner in which indictments should be found. They ail agrée that, when 
the grand jury bas acted upon the bills submitted to them, they corne 
publicly into court, their names are called, and the foreman hands the 
indictment to the clerk. It is not without reason that this formality 
is required and that the grand jury should be présent when the in- 
dictment is presented to the court; for, before a man can be held to 
answer for a capital or infamous offense, at least 12 of the grand ju- 
rors must agrée to the finding of a true bill. If the grand jury is 
présent when the presentment is made, their assent is conclusively pre- 
sumed, unless something to the contrary appears. If they are not prés- 
ent, there can be no such presumption. 

As was said in Cawood's Case : 

"It is necessary that it should be presented publicly by the grand jury ; that 
is the évidence required by law to prove that it is sanctioned by the accusing 
body ; and, untll it is so presented by the grand jury, with* the Indorsement 
aforesald, the party charged by it is not indlcted, nor is he required or 
bound to answer any charge against him which is not so presented." 

The foreman is not the représentative of the grand jury. He is au- 
thorized to speak for it in its présence, when called on by the court 
to say whether the grand jury has any presentments to make. Any 
other rule would put it in the power of an individual who happened to 
be foreman: 6i the grand jury to gratify personal or other malice by 
presenting in the form of an indictment for an infamous offense a 
person innocent of ail crime, and subject him to the annoyance, ex- 
pense, and ihfamy attendant upon such accusation. It is not enough 
to say that such a thing is improbable; that it is possible is sufficient 
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reason for adhering to those ruies which bave the sanction of time and 
immémorial usage. 

That the court was not in session when this paper was handed to the 
clerk is admitted. The opening of a court is a solemn judicial act, 
and must be performed by the judge in person. The clerk is a mère 
ministerial officer, and without statutory authority can exercise no 
judicial function. As the court was not in session, it would be the 
same as if this paper had been handed to him on the street. As is well 
said by Mr. Justice Bradley : 

"Illegitimate aud unconstitutional praetlces get their fii'st footing in that 
way, naniely, by sllent approaches and slight déviations from légal modes 
oî procédure. Tlils can only be obviated by adhering to the rule that con- 
stltutional provisions for the securlty of person and property should be 
liberally construed. A close and literal construction deprives them of half 
their efficacy, and leads to graduai dépréciation of the rîght as if it con- 
sisted more in sound than in substance. It is the duty of ail the courts to be 
watchful for the constltutional rights of the citizen, and against any stealthy 
.encroachments. Their motto should be 'Obsta principiis.' " 

It is contended by the learned counsel for the government that this 
is a mère irregularity, and "relates to a defect or imperfection in mat- 
ter of form only, not tending to the préjudice of the défendant, and is 
cured by section 1025 of the Revised Statutes." Bram v. United 
States, 168 U. S. 533, 18 Sup. Ct. 183, 42 L. Ed. 568; Price v. United 
States, 165 U. S. 311, 17 Sup. Ct. 366, 41 h. Ed. 727 ; Rosen v. United 
States, 161 U. S. 29, 16 Sup. Ct. 434, 480, 40 L. Ed. 606 ; Caha v. 
United States, 152 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415, are cited 
in support of this contention. Examination of those cases shows that 
they fall far short of supporting the view that the case under considér- 
ation falls within the curative provisions of section 1025. That sec- 
tion provides that "no indictment found and presented by a grand 
jury * * * shall be deemed insufficient * * * by reason of 
dny defect or imperfection in the matter of form only, which shall not 
tend to préjudice the défendant." The defect hère is not a matter of 
form, but of substance — not that the indictment was imperfect in 
matter of form, but that, in fact, no indictment was found or present- 
ed by a grand jury, which is a jurisdictîonal prerequisite. If a valid 
indictment can be dispensed with, so may that providing for a trial by 
a petit jury, and, to use a phrase of Mr. Justice Harlan, a person 
charged with a crime involving Hfe might be tried before a judge "up- 
•on a rule to show cause why he should not be hanged." In Frisbie v. 
United States, 157 U. S. 160, 15 Sup. Ct. 586, 39 L. Ed. 657, a case 
much reHed on by the government, the objection to the indictment was 
that it lacked the indorsement "À True Bill," and the signature of 
the foreman. The court held that as there was no mandatory provision 
în the fédéral statutes requiring such indorsement, and that the in- 
dorsement was no part of the charge against the défendant, and as the 
-common practice in this country was that the grand jury "return into 
court only those accusations which they hâve approved, and the fact 
that they thus return them into court is évidence of such approval, the 
formai indorsement loses its essential character," and the defect was 
"held to be upon matter of form only and was waived if the party went 
;to trial without objections. 
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■ Joyce on Indictments, § 31, in considering tlie fifth amendment, 
says : 

"It was mânifestly designecl and intended for tlie security of Personal 
riglits. It Is an esseutial lo the .iurlsdictlon of tlie court, and, being a con- 
stitutional right ot a party, caïuiot be waiyed by hlui so as to preclude hlm 
from subseijuently settiug up waiit of jiirisdiction in the court to try him. 
A party caiiuot waive a constitutional riglit wheu its efCect is to give the 
court jurlsdictiou." 

And in section 33 : 

"So, where there has been no presentment of the grand jury, or bill of 
indictment, the fact that a person confessed in court to being guiity of a 
crime, which requires an indictment or presentment, confers up power upon 
the court to sentence him to imprisoument, and he can only be lawfully sen- 
tenced after he has been proceeded against in the manner provided in the 
Constitution." 

The case before us falls within the reasoning of the opinion in Ex 
parte Bain, 121 U. S. 1, 7 Sup. Ct. 781, 30 L. Ed. 849. In that case 
the grand jury found a true bill against Bain November 13, 188G, and 
the court, after argument upon a demurrer, ordered the indictment 
to be amended by striking out the words, "the Comptroller of the 
Currency and"; the court holding those words to be surplusage. 
More than a year afterwards Bain was arraigned, pleaded not guilty, 
was tried, and convicted. The case came before the Suprême Court up- 
on a pétition for a writ of habeas corpus, and the prisoner was dis- 
charged on the ground that the indictment upon which he was tried had 
not been found by the grand jury. Mr. Justice Miller in his luminous 
opinion reviews the fifth amendment to the Constitution, and consid- 
ers the nature and value of the institution of the grand jury, citing 
with approvàl the remarks of Chief Justice Shaw of Massachusetts in 
Commonwealth v. Child, 13 Pick. 198 : 

"It is a well-settled rule of law that the statute respecting amendmeuts does 
not extend to indictments ; that a defective Indictment cannot be aided by a 
verdict; and that an indictment bad on demurrer must be lield insufflcient 
upon a motion in arrest of judgment." : 

And saying, among other things : 

"It has been said that, since there is no danger to the citizen from the 
oppressions of monarchs or of any form of executive power, there is no longer 
lieed ot the grand jury." 

But, whatever force may be given to this argument, it remains true 
that the grand jury is as valuable as ever, in securing, in the language 
of Chief Justice Shaw in the case of Jones v. Robbins, 8 Gray 
(Mass.) 329, "individual citizens from open and public accusations of 
crime, and from the trouble, expense, and anxiety of a public trial be- 
fore a probable cause is established by the presentment and indictment 
of the grand jury, and in cases of high offenses it is justly regarded 
as one of the securities to the innocent against hasty, malicious, and 
oppressive public prosecutiôns" ; and, concluding : 

"We are of the opinion that an indictment found by a grand jury is in- 
dispensable, to the power of the court to try the petitioner for the crime with 
which he was. charged. It is of no avail under such cireumstauces to say 
that the court still has iurîsdîction of the pei-son and of the crime ; for, 
though it has possession of the person, and would bave Jurisdiction of the, 
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crime If It were properly presented by indiotment, the Jurisdictlon of the 
offense is gone, and the court bas no right to proceed any further in the 
progress of the case for want of indictment. If there is nothing hefore the 
court which the prisoner, in the language of the Constitution, can be 'held 
to answer,' he was then entitled to discharge, so far as facts originally pre- 
sented to the court by the Indictment is concerned. ïhe power of the court 
to proceed to try the prisoner is as much arrested as if the indictment had 
been dismissed, or a nolle prosequi had been entered. There was nothing 
before the court on which it could hear évidence or pronounce sentence." 

In United States v. Gale, 109 U. S. 65, 71, 3 Sup. Ct. 1, 5, 27 L. 
Ed. 857, the court held that, where a défendant pleads not guilty to an 
indictment and goes to trial without making- objection to the mode 
of selecting the grand jury, the objection is waived. Mr. Justice 
Bradley, who delivered the opinion of the court, says : 

"There are cases undoubtedly which admit of a différent considération, and 
in which tbe objection to the grand jury may be taken at any tinie. Thèse 
are where the whole proceeding of forming the panel is void, as where the 
jury is not a jury of the court or term In which the indictment is found, or 
has been selected by persons having no authority whatever to select them, or 
where they bave not been sworn, or where some other fundamental requisite 
has not been complied with." 

And on page 72 of 109 U. S., page 6 of 3 Sup. Cf., 27 L. Ed. 857: 

"We.think that the doctrine of waiver applies as well to cases where tiie 
objection appeara of record as where it appears by averment, and that it ap- 
phes to ail cases of impaneling the jury, but it doos not apply to cases where 
the proceeding is wholly void by reason of some fundamental defect or vice 
therein." 

In Hopt V. Utah, 110 U. S. 579, 4 Sup. Ct. 204, 28 L. Ed. 262, the 
court, after holding that it was not within the power of the accused to 
dispense with certain statutory requirements, says: 

"The public has an interest in his life and liberty. Neither can be law- 
fully taken except in the mode prescribed by law. That which the law makes 
essential in proceedlugs involving deprivation of life or liberty cannot be 
dispensed with or afCected by the consent of the accused, much less by bis 
failure, when on trial and in custody, to object to unauthoriaed methods." 

Thorhpson ana Meriam on Juries, § 657, says : 

"It is the gênerai, and probably the universal practice to deliver ail In- 
dlctments to the court in the présence of the grand jury." 

And in section 696: 

"In his Treatise on Criniinal Law, Mr. Chltty States that, when the Indorse- 
ment 'A True Bill' is made upon the bill, it becomes a part of the indictment, 
and renders It a complète accusation against the prisoner. This must be 
understood with the qualification that the record further shows the indict- 
ment to hâve been publicly returned into court, as required by law. This 
récital is positively essential to establish the Identity of the indictment found 
by the grand jury with that which appears in the record, and upon which 
the défendant is arraigned. The omission to make the proper entry of the 
return of the indictment cannot be cured by the production of a paper pur- 
iwrting to be the indictment duly indorsed and signed by the foreman of the 
grand jury, nor wlll this defect be cured by the défendant pleadlng upon 
the merits or by a verdict of guilty." 

In Regina v. Heane, 9 Coxe, C. C, 433, Chief Justice Cockburn, 

says: 

172 F.— 42 
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"As regaras the ODjection that the motion to quash cannot be made after 
plea pleaded, I think, if it is made to appear clearly that there was no 
Jurisdiction, we bave power to quash the Indictment at any stage, and even 
for matter not apparent on the face of the indictment, brouglit to our notice 
by extraneous evideuce upon affidavits." 

We hâve been extremely reluctant to set aside the judgment in this 
case upon grounds which may appear technical, and for that reason 
hâve given unusual time to its considération, and to an investigation 
of the practice in every state, where the institution of the grand jury 
is preserved. Nothing is more clear than that the "estabhshed mode 
of procédure" is for the grand jury to make its presentments public- 
ly in open court ail of the grand jurors being présent and answering 
to their names. It follows that a paper purporting to be an indict- 
ment handed by the foreman to the clerk when the court is not in ses- 
sion, and, in the absence of the grand jury, is no indictment. This is 
not a question of irregularity, but of substantive law, based upon the 
direct terms of the constitutional guaranty that no man shall be "held 
to answer" for an infamous offense except on an indictment by a 
grand jury. The indictment — and that means of course a valid indict- 
ment found and presented according to the settled usage and estab- 
hshed mode of procédure — is a prerequisite to the jurisdiction of the 
court to try the person accused, an indispensable condition and re- 
quirement, the absence of which renders the proceedings not simply 
voidable, but absolutely void. 

The judgment of the court below must therefore be reversed. 

Reversed. 



ANGLE V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. June 8, 1909.) 

No. 841. 

In Error to the District Court of the United States for the Western District 
o£ Virginia, at Danvllle. 

James J. Britt and R. W. Peatross (Wm. P. Bynum, Jr., and Peatross & 
Ilarris, on the brlefs), for plaiutiff in error. 
Thomas L. Moore, U. S. Atty., and Samuel H. Hoge, Asst. U. S. Atty. 

Before GOFP and PRITCHARD, Circuit Judges, and BRAWLEY, District 
Judge. 

PER CURIAM. This court having declded, in the case of W. H. Renigar v. 
United States, 172 Fed. 646, that It Is essentlal to the validlty of an indictment 
that it be presented by the grand jury in open court, and it appearing that 
the indictment in this case was not so presented, it follows that, for the rea- 
sons set forth in the opinion flled at the présent term, the judgment in this 
case must be set aslde ; and it is so ordered. 
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PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY BY. CO. et al. 

(Circuit Court of Appeals, Second Circuit. July 6, 1909.) 

No. 296. 

Sales (§ 66*)— Peopertt Purchased bt Lessee— tiESSOn's Liabilitt. 

The Metropolitan Street Railway Company having leased its road to 
the New York City Kailway Company, the lessee's vice président and gên- 
erai manager received on May 10, 1907, from elaimant a written proposai 
to furnish certain cables. This proposai was accepted and ratified by 
both parties on May 1.3tli followlng. The agreement required formai or- 
ders to be sent from tlme to tlme by the purchasing agent of the railway 
Company to claimants, stating the amount of cables needed and other dé- 
tails. Three orders were sent and signed, "Metropolitan Street Railway 
Company, per A. C. Tully, Purchasing Agent," and required the cable Com- 
pany to deliver specifled cables to "New York City Railway Company" in 
accordance with proposai of May lOth and letter of acceptanee, etc. Such 
orders were on the printed forms of the Metropolitan Company, and were 
accompahied by printed bill forms setting forth the Metropolitan Company 
as the one to be billed against. Held, that the purchaser of the cables was 
the New York City Railway Company, and that the Metropolitan Company 
could not be made liable therefor, though they were to be used as a part 
of the Metropolltan's property. 

[Ed. Note.— l'or other cases, see Sales, Cent. DIg. § 181 ; Dec. Dig. f 66.*} 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Bill by The Pennsylvanie Steel Company and others against the 
New York City Railway Company and others, in which the National 
Conduit & Cable Company filed claim. From an order of the Circuit 
Court (170 Fed. 623) overruling exceptions of elaimant to the report 
of a spécial master disallowing the claim against the Metropolitan 
Street Railway Company, elaimant appeals. Affirmed. 

Johnson & Galston, for appellant. 

Masten & Nichols (William M. Chadbourne, of counsel), for receiv- 
ers of Metropolitan St. Ry. Co. 

Before COXE, Circuit Judge, and HOUGH and H AND, District 
Judges. 

COXE, Circuit Judge. The sole question presented by this appeal 
is whether the cables furnished by the National Conduit and Cable 
Company were delivered pursuant to a contract made with the Met- 
ropolitan Street Railway Company or with the New York City Rail- 
way Company. The master found that the Metropolitan Company did 
not make or authorize the contract of purchase. He, therefore, dis- 
allowed the claim and his report to this efïect was confirmed by the 
Circuit Court, We see no reason why this conclusion should be dis- 
turbed. 

The contract was unquestionably made by the New York City Rail- 
way Company. On the lOth day of May, 1907, the Conduit Com- 
pany made a written proposai, addressed to Oren Root, Jr., vice prési- 
dent and gênerai manager of the City Company, to furnish the cables 
in question. After a few unimportant modifications were made the 

•For other cases see same topic & i numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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proposai was accepted and ratified by both parties and on May 13, 
1907, became a valid, binding agreement. 

Based upon the written contract alone the contention that the Met- 
ropolitan Company is liable for the cables is absolutely untenable. The 
name of the Metropolitan Company is not mentioned and the agree- 
ment is explicit "to manufacture and deliver * * * the following 
transmission cables for the New York City Railway Company." It 
was further provided that formai orders should be sent from time to 
time by the purchasing agent of the railway . company to the Cable 
Company stating the amount of cable needed and other détails incident 
to the order. Three of thèse orders were sent to the Cable Company 
signed, "Metropolitan Street Railway Ce, per A. C. Tully, Purchasing 
Agent." They required the Cable Company to deliver the specified 
cables "to New York City Ry. Co. F. O. B. Dock N. Y. City * * * 
ail to be in accordance with proposai of The National Conduit & Cable 
Co., dated May 10, '07, and letter of acceptance by the V. P. & G. M., 
dated May llth, 1907." , 

It is argued by the claimant that because thèse orders are on the 
printed forms of the Metropolitan Company and were signed by that 
company by A. C. Tully, apparently its purchasing agent, and were 
accompanied by printed bill forms setting forth the MetropoHtan Com- 
pany as the party to be billed against, that the master should hâve 
found as a conclusion of law that the Metropolitan Company was the 
principal debtor. We cannot accède to this proposition. The orders 
in question were given ten days af ter the consummation of the agree- 
ment between the Cable Company and the City Company. The mo- 
ment that agreement was ratified the rights of the parties thereto be- 
came fixed, neither could vary its conditions without the consent of 
the other. The Cable Company chose to make its agreement with the 
City Company. Whether the Metropolitan Company as lessor, could 
hâve entered into such an agreement it is unnecessiry to décide. It 
is enough that it did not do so. The orders for cables are expressly 
provided for in the agreement and state on their face that they were 
made in accordance therewith. The City Company could, if it so de- 
sired, direct the installation of the cables purchased by it upon the 
property of the Metropolitan Company authorizing that company to 
give the necessary orders and to do any other act necessary to complète 
the work. In other words the mère fact that the cables were placed in 
position pursuant to the order and direction of the Metropolitan Com- 
pany is wholly insufficient to establish liability on its part. The cables 
were at ail times after delivery the property of the City Company; it 
could do with them as it liked. No other company could be made liable 
for their payment unless there was an agreement express or implied to 
that effect. No such agreement is shown. 

The order is affirmed. 
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FOWLER & WOLFE MFG. CO. v. NATIONAL RADIATOR CO. 

(Circuit Court of Appeals, Tliird Circuit. July 1, 1909.) 

No. 47. 

1, Patents (§ 160*)^Constrtjction — Référence to Spécification. 

Where ternis whicli are not technlcal terms of the art are used in the 
claims of a patent to differentiate between différent tubes in the patented 
structure, tlie spécification may be referred to for the purpose of ascer- 
tainlng thelr meanlng as so used. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 235 ; Dec. Dig. § 
160.*] 

2. Patents (§ 328*) — Infeïngement— Radiatobs. 

The Fowler patent, No. 609,800, for a radiator, narrowly construed as 
required by the prier art, held not infringed. 

[Ed. Note.— For other cases, see Patents, Bec. Dig. § 328.»] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

E. H. Hunter, for appellant. 
Frank S. Busser, for appellee. 

Before GRAY, Circuit Judge, and LANNING and YOUNG, Dis- 
trict Judges. 

GRAY, Circuit Judge. Thîs is an appeal from the decree of the Cir- 
cuit Court for the Western District of i^ennsylvania, dismissing the bill 
of complaint brought for the alleged infringement of the Fowler pat- 
ent, No. 609,800, dated August 30, 1898, for an improvement in radi- 
ators. The bill was dismissed on the ground of noninf ringement. The 
bill alsô charged infringement of design patent No. 28,761, but this 
charge was withdrawn. 

In May, 1899, the complainant brought suit against défendant for 
infringement of cl'âims 1, 2, 3, and 4 of both of said letters patent. 
At that time, défendant was making a radiator which he says in bis 
brief in this case was à clear infringement of the patent sued upon. 
Défendant consented to a decree and was licensed under the patents to 
make any and ail forma of radiators embodying the inventions of said 
patents, saving and excepting one spécifie form. A few years after 
the exécution of this license, the défendant, who makes a variety of 
styles of radiators, put on the market the radiator complained of in 
this suit. Subsequently, on July 13, 1904, complainant brought this 
suit and made application for a preliminary injunction, contending that 
the radiator involved the subject matters of claims 1 and 2 of said 
patent No. 609,800, and embodied the design of said patent No. 28,761, 
and also the spécifie form expressly excepted from the said license. 
Défendant contended, first, that its radiator did not involve the in- 
vention of either of the patents in suit ; and second, that, assuming that 
it embodied the inventions of the patent in suit, it did not correspond 
to the form excepted from the license. The court sustained the latter 
défense, ând refused the preliminary injunction, holding that the re- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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spondent's form of radiator was covered by the license. When the 
suit came on to a final hearing, cofflplainant conteiided that defendant's 
radiator was of the form of the patented invention çxcepted from the 
license, and that therefore the défendant was an infringer. The court 
below, in dismissing the bill, held as follows : 

"On application for preliminary injunetion, we refused to grant it, holding 
respondent's form was covered by the license. The case now cornes on for 
final hearing. In the llght of fuller proofs, we hâve now reiiched the opinion 
that, while we rightfuUy refused the preliminary injunetion, we were mis- 
taken in the ground we took for so doing, and that the refusai should hâve 
been based on the fact that the respondent's radiator does not Infrlnge." 

The invention is thus described by the patentée in the letters patent : 

"My invention relates to radlators, and It consista of the improvements 
whlch are set forth in the foUowlng. spécifications . and claims which are 
shown in the accompanying drawings. . * * * 

"In carrying out my Invention, I form the radiator of cast iron sections, 
which may be used either slngly or grouped together and eoupled as herein- 
after set forth, accordlng to the aréa of the radiatlug surface desired. * * * " 

Claims 1 and 3 of the patent in suit, thç only ones hère involved, 
are as follows: 

"1. A rndiator-seetion composed of unitary hoUow casting, consisting of 
four outér tubes communicating with one another at the corners, one or more 
intermediate cross-tubes between opposite outer tubes, and a séries of con- 
necting-tubes between eaeh intermediate cross-tube and the opposite outer tube 
or; adjacent intermediate cross-tube. 

"2. A radlâtor-section composed of a unitary hollow casting, consisting of 
a tubular structure embracing outer tubes communicating with one another 
at thé corners, one or more cross-tubes between the outer tubes, and a séries 
of connectlng-tubes between said cross-tubes and the adjacent outer tubes." 

Owing to the decree entered in the former suit, and thé license to the 
défendant, the validity of the patent is not in controversy. The sole 
questipn is one of interprétation; that is, wha,t is the real invention 
covered and described by claims 1 and 2 of the patent in suit. The ap- 
pellant complains, under différent spécifications of error, of the inter- 
prétation given by the court below to thèse claims and of the viêw 
taken by it of the real and substantive invention of the patent in suit. 
The opinion of the court below in this respect' is as follows : 

"While, as between thèse parties, the validity of the patent must be as- 
sumed, yet It is évident its scope is exceedingly narrow. In his spécification 
Fowler sets forth, as his subséantlal advanoe in the art, thè fact tliat the cross- 
tubes of his radiator are of larger slze than the Connecting tubes, which 
run at right angles. It is évident that thèse relative sizes are not mère 
preferentiaj or illustrative constructions, but that they are the particular 
features which characterize the invention and are embodied in the claims in 
controversy. A study of the spécification shows that' unless based on this 
différence the patent has nothing to support it. ïhus the patentée says: 
'ïhe sections are preferably rectangular in shape and composed. of two longi- 
tudinal top and bottom tubes BB', unlted by two end tul>es 00', which are 
connècted by a séries of smaller longitudinal tubes D. I prefer to employ 
intermediate cross-tubes E, Connecting the tubes BB' and hàving the longi- 
tudinal tubes D Connecting with them. In the construction shown there are 
two of thèse large intermediate cross-tubes E loeated between the end tubes 
ce and dlviding the small longitudinal tubes D into three sets or séries. The 
small longitudinal tubes D are loeated at sufficient distance apart to form 
Intermediate openings or space e for the circulation of air between them. Each 
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«ection thus constructed îs composed of a séries of communlcating tubes, 
forming a unitary rectangular hollow frame.' Now it is clear to us that the 
word preferably' refers to the rectangular shape and not to the relatively 
^large intermediate cross-tubes' and the 'small longitudinal' or Connecting tubes, 
No other sizes or modes of construction ^re shown or suggested and the 
larger sizes are designated as 'cross-tubes' and the smaller as 'Connecting tubes,' 
and as such, both are carrled into the claims. The very tact that the two 
sets of Intermediate tubes are called in the claims, one 'cross-tubes' and the 
other 'Connecting tubes', shows a purpose to differentiate them and the only 
ground of differentiation is found in the iigures and spécification In whlch 
lattor the cross-tubes are descrlbed as 'large intermediate tubes,' and the Con- 
necting tubes as 'sniall longitudinal tubes'. Thèse limitations. If carrled into 
the claims, embody a différent structure from that of the respondent and 
the claims so read fail to sustain the charge of infringement. So construing 
the claims infringement is not shown and the Mil wIU be dismissed." 

After a careful considération of the record and arguments of coun- 
sel, we are of opinion that the court below were justified in the views 
thus expressed. 

An examination of the prior art, as disclosed in the record, shows 
at once that the invention of the patent in suit is a narrow one. Ar- 
rangements of cast and wrought iron radiating tubes placed in juxta- 
position, in sections, and parallel with each other, terminating and 
opening into larger tubes at the top and bottom, thus affording an un- 
interrupted circulation of steam orwater through ail of them, were 
quite old in the art. They constituted unitary hollow quadrilaterals 
or castings (where cast iron was used instead of wrought iron, though 
that is not material), consisting of four outer tubes communicating 
with each other at the corners, with a séries of transverse and parallel 
radiating tubes, extending between two of the outer tubes and opening 
into them. Examples of such structures are shown in the Mills radi- 
ator patent, No. 154,651, the Safiford radiator patent No. 355,316, and 
others, constituting in their gênerai features a standard radiator struc- 
ture in use long before the date of the patent in suit. In view of this 
standard form, the device of the patent in suit exhibits only a some- 
what différent arrangement of tubes and a division of the cast iron 
section into sub-sections, by what are called cross-tubes in the spécifi- 
cations and claims. The words "cross-tubes" convey no definite âiid 
adéquate meaning, when taken alone. They necessarily are relative. 
The words of the claim are, "one or mOre intermediate cross-tubes be- 
tween opposite outer tubes." They must be taken relatively, and there- 
fore to require outer tubès, opposite to each other, between which they 
must continuously extend as unitary structures, and they must corre- 
spond structurally and in factto what is connoted by the word "tube." 
We look at once at the drawings and spécifications of the patent, as we 
are authorized to do in ordér to obtain a more definite conception of 
thèse cross-tubes relatively to the other parts of the structure, and we 
find in the drawing of the patent the two cross-tubes extending between 
the longer outer tubes of the section and corresponding in size there- 
with. This drawing also makes clear what is meant by a séries of Con- 
necting tubes between the cross-tube and the outer tube, or between two 
<;ross-tubes, which was not clear from the claims themselves. When 
we turh to the spécifications, the character and relation to each other of 
the tubes constituting the unitary hollow casting dealt with in the 
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claims, becomes çiitirely clear. We qttote tins part of the spécifica- 
tions, and 'insert a drawing taken from the patent in suit, illustrating 
complainant's radiator: 




r*^.^.. 



"A Is one of the radiator sections, composèd of a hollow cast-iron frame 
made up of a battery of tubes. 

"ïlie sections are preferably rectangular in shape and eomposed of two 
longitudinal top and bottom tubes BB', united by two end tubes CC', which 
are connected by a séries of smaller longitudinal tubes D. I prêter to em- 
ploy întermediate cross-tubes E, Connecting the tubes BB' and having the 
longitudinal tubes D Connecting with them. In the «mstruction shown there 
are two of thèse large intermediate çi-oss-tubes E located between the end 
tubes CC and dlviding the small longitudinal tubes D into three sets or séries. 
The small longitudinal tubes D are located at sufflcient distance apart to 
form intermediate openings or spaees.e for the circulation of air between thein. 
Each section thùs constructed is eomposed of a séries of communicating tubes, 
forming; a unitary rectangular hollow frame. 

"I prêter to construct the section A with the tubes arranged In the manner 
described, because as the circulation of the stëam and water is in horizontal 
planes the most free circulation should be permitted in those directions, and 
tliis is attained by the large horizontal tubes BB' and the séries of small 
tubes D. ïhe small tubes are preferably made of anarea substantially equal 
to that of a one-inch pipe; but as tubes of tivat size are liable to offer 
considérable friction to the steam or water traversing them I prêter to shorten 
their length by the interposition of the intermediate transverse tubes E. 
While I prefer this partlcular arrangement of the tubes for the reasons stated, 
it is to Ije understood, however, that I do not mean to limit myself to this 
précise constrnction." 

The fréquent use of the word "preferably" throughout this part of 
the spécifications, does not serve to extend the scope of the claims be- 
yond the structure thus shown, where no alternative form is suggested 
and the relative sizes of the cross-tubes and Connecting tubes shown in 
the spécifications are essetitial to their respective functions. But, aside 
from this, it is noticeable that the words "preferably" and "I prê- 
ter" are immediately applicable to the rectangular shape of the section, 
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or to the mère arrangement of the tubes, as being horizontal or verti- 
cal. The "cross-tubes" are throughout referred to as larger, and the Con- 
necting tubes as smaller, which the latter must necessarily be, as there 
is a multiplicity of them, as indicated by the word "séries." Indeed the 
présence and use of cross-tubes is due to the necessity of shortening 
the séries of Connecting tubes, which, by reason of their small diameter, 
would offer too much friction if they extended across the rectangle. 
They were therefore shortened by the interposition of the intermediate 
tubes, As thèse intermediate cross-tubes take the place of the large 
outer tubes, as features of the multiplicity of Connecting tubes, they 
must of necessity be relatively larger. It is thus seen that, functionally 
this limitation is imposed upon the language of the claims. On this 
point, Mr. Bently, the expert witness for the défendant, says : 

"Thus it seems but reasonable to understand that when Mr. Fowler refers 
In his claltns to the cross-tubes 'between opposite outer tubes,' he means such 
cross-tubes as he describes and illustrâtes, to wit, tubes of substantlal size and 
capacity, capable of supplying the small Connecting tubes from the outer 
tubes at one or more Intermediate points along the length of the radiator 
sections. Moreover, when he speaks in hls claims of 'a séries of Connecting 
tubes,' he means such Connecting tubes as he shows and desoribes, to wit, a 
substantial multiplicity of small tubes, having relatively large radlating sur- 
face, but short and having their conducting capacity reinforced by the cross- 
tubes." 

It is true, as the appellant contends, that the claims of the patent 
are not to be limited beyond the clear import of their terms, but it is 
equally true that we may refer to the spécifications and drawings to 
discover the meaning of the terms, as used in the claims. The tefms 
"outer tubes," "cross-tubes" and "connecting tubes," are not tech- 
nical terms recognized ahd employed in the art. They are terms used 
by the patentée to apply to a peculiar construction and arrangement 
of tubes unknown before his invention. "To ascertain the meaning 
of thèse terms, we must therefore go to the spécifications, not for the 
purpose of importing anything into the claims, but for the purpose of 
ascertaining what characteristics are attributed in the spécifications to 
the terms therein contained." Consolidated Co. v. Walker, 138 U. S. 
132, 11 Sup. Ct. 392, 34 L. Ed. 920; Turril v. Railroad Co., 1 Wall. 
511, 11 L. Ed. 668; Brooks et al. v. Fiske et al., 15 How. 215, 14 L. 
Ed. 665. To thèse authorities, cited in appellee's brief, many others 
might be added. The discussion of the claims of a patent is not to be 
confined to a mère logomachy, which could be set at rest at once by 
a référence to spécifications and drawings. The radiator of the de- 
fendant is the old standard radiator of the prior art. That is, there are 
two horizontal headers united by a séries of vertical radiating tubes, 
through which the steam or hot water circulâtes from header to 
header. Without more, it is not contended that such a structure in- 
fringes the patent in suit. 

But it is contended by the appellant that the distinguishing feature 
of the radiator of the patent in suit, to wit, a cross-tube, is présent 
in defendant's structure, inasmuch, as, halfway the length of the ver- 
tical tubes, and between them, are hollow bosses, which f orm a passage- 
way for the steam through the entire séries of vertical tubes. Hère 
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again, it is necessary to inspect complainant's exhibit of defendant's". 
structure, in order to understand the meaning of this contention : 

OEFENDANTè PRIOR ART PRIOR ART 

RAOIATOR 




BNO OPCNINSS 



KNO OPSKINCS' 



It would seem perfectly apparent from such an inspection, that there- 
is nothing hère to answer to the description of the cross-tube in plain- 
tiff's claim, as explained in the spécifications. Rèlying on the literal 
words of the claim, thèse Connecting bosses do not singly or togetlier 
constitute a "cross-tube between opposite outer tiibes." They may 
constitute a passageway from one Connecting tube to the other, and in 
connection with thèse tubes themselves form a passageway from one 
outer tube to the other, but this passageway is not a tube, nor is it 
created by a tube. Again, if this séries of hnks in the passageway 
from one outer tube to the other could, by any ingenuity be interpreted 
as a cross-tube, it is evidently much smaller than the Connecting tubes,- 
instead of larger, as we hâve shown the cross-tubes of the patent in 
suit must be. It is sufficient to say, however, that the passageway thus 
created is not a cross-tube, or a tube of any sort, and neither literally 
nor functionally comes within the scope of the clainis of the patent in 
suit. Again, if the passageway made possible by thèse small hollow 
bosses constitutes a cross-tube, then the vertical tubes of defendant's 
radiator are the Connecting tubes "between such cross-tube and the 
opposite outer tube," but it is plain that thèse Connecting bosses do not 
divide or shorten thèse so-called Connecting tubes, which are intégral 
between the headers and constitute structurally coutinuous tubes from 
otie header to the other. It is an almost absolute reversai of the ar- 
rangement of the tubes of the patent in suit. It is curions to note that 



FOWLER & WOLFE MFG. CO. V. NATIONAL EADIATOB CO, 667 

the appellant's expert in the license suit, when discussing defendant's 
radiator, designated the vertical tubes between the outer headers of de- 
fendant's structure, as "cross-tubes," and the séries of hollow Con- 
necting bosses as "connecting tubes," while the expert in the présent 
suit, as we ha;ve seen, calls thèse vertical tubes extending from header 
to header, "connecting tubes," and the séries of hollow bosses between 
them, "cross-tubes." 

That the claims must be read in the light thrown upon the relative 
size of the outer cross and connecting tubes by the spécifications, is 
confirmed by the significant statement made by the appellant Com- 
pany in its catalogue published after the issuance of the patent in suit. 
Oh the first page of this catalogue, under a picture of the patented 
radiator, representing the outer tubes and cross-tubes as large and the 
séries of connecting tubes as small, there is the f ollowing statement : 

"The large, outer and cross-tubes, connecting and Intersecting the smaller, 
insure the most positive circulation, the qulcljest condensation and the inost 
rapid heating under ail conditions. Thèse essential factors are covered by 
our patents. The dimensions insure the entire surface to be effective and ef- 
ficient." 

It is hardly necessary to say that the defendant's radiator présents 
none of thèse "essential features." In fact, the defendant's radiator is 
the radiator of the prior art. Of the "Safford" patent, No. 355,216, 
Decernbçf 28, 1886, the expert witness for the défendant says this pat- 
ent "shows a cast-iron radiator section of the type in question, having 
four parallel tubes connected across the top and bottom by headers, 
and moreover, the parallel tubes are in communication with one an- 
other by a perforated bôss, just as in the defendant's radiator." The 
same witness also further testifies : 

"Reed patent No. 347,127, August 10, 1886, shows another example of the 
defendant's, type of radiator, comprislng a number of parallel tubes connected 
across at thelr ends by headers. The Reed radiator is also a cast Iron radi- 
ator. Sloreover, It bas the same incidental feature of perforated bosses which 
is found in the defendant's radiator, permitting communication between the 
par.Tllel tubes." 

A référence to thèse patents and the accompanying drawings, as 
shown in the record, fuUy confirms the testimony of defendant's ex- 
pert. There was also the testimony of more than one witness qualified 
by foundry expérience in the manufacture of cast iron radiators, to 
the effect that thèse connecting bosses were used solely as stays be- 
tween the long parallel tubes. The resuit of this testimony is thus 
given by defendant's expert: 

"The explanation for their présence is, that in casting thèse radiators, it Is 
necessary to use ^yhat is linown as a 'core,' which is a fragile rod of sand or 
similar material, placed in the niould to fonn the interior bore of the tube. 
When thèse cores are of small diameter and of considérable length, it becomes 
désirable to brace them, one against the other, by a small cross-core, and this 
cro*;srCore, when removed, leaves a small opening from one of the parallel 
tubes into the next. It is obvions to any mechanic, that the présence of this 
opening between the adjacent parallel tubes of the défendant radiator, is 
merely an incident of the casting opération." 

It is hardly necessary, after the foregoing statement of the inter- 
prétation to be given to the language of claims 1 and 2, and of the 
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view taken of the defendant's structure, to discuss the effect of tlie 
licënse upon the issues hère involved, or the question, whether defend- 
ant's radiatôr is of the type, form, or design expressly excepted by 
said hcense, to wit : 

"Of four outer tubes, one or more crôss-tubes, extendlng parallel with the 
Rborter outer tubes, and a séries of coimecting tubes extending parallel witb 
the longer outer tubes." 

Manifestly, the langûage of this exception does not describe de- 
fendant's radiatôr./ We are of opinion that defendant's radiatôr is 
of a form old in the art, and "is nothing but the old fashioned arrange- 
ment of a séries of parallel tubes of substantially the same dimensions, 
connected across at the ends by large transverse tubes or 'headers,' " 
and does not invade the narrow field occupied by the appellant's inven- 
tion and defined in daims 1 and 2 bf the patent in suit. 

The decree of the court below should therefore be afïirmed. 



COFFIEI,D MOTOR WASHER CO. v. A. D. HOWB CO. 
(Circuit Court, k. D. West Virginia. September 8, 1909.) 

1. Patents (§148*)— Reissue— Infkingement... 

Under Rev. St. § 49H> (U S. Oomp. St. 1901, p. 3393), which provides 
that a reissue patent shall bave the same effect and opération in law as 
if the éame had b^en orlginally filed in such corrected form, those who 
use or sell after the date of the reissue patent articles covered thereby be- 
come Infringers, although they had lawfuUy sold them prier to the reis- 
! sue by re&soo of an omission which was thereby corrected. 

[Ed. Note.— For other cases, see Patents,, Cent Dlg. §§ 221, 222; Dec. 
, Pig. .§ ,148.*] 

2. Patents (§ .328*)— Ikekinqement—Water Motor. 

The Coffield reissue patent, No. 12,719 (original No.: 80(3,779), for a water 
motor,.7»eW yalid and infringed on a motion for a prelimiuary iujunction. 
■ : [Ed. Note. — For otber cases, see Patents; Dec. Dig. § 328.*] 

S. Patents (§ 310*)— Suit for Infkingement— Choss-Bill. 

Conceding that Ihe défendant in a suit for infringement of a reissue 
patent' may by cross-blll set up an interfering patent, and obtaiu a decree 
■ cancelling complaitiant's reissue for fraud, such cross-bill must at least 
set out: the spécifie façts relied on to constilute the fraud. 
[Ed. Note.— For other cases, see Patents, Dec. Dig. § 310.*] 

In Ecjuity. On motion for preliminary ïiijunction and motion to 
strike out cross-bill. 

. The complalnant bas filed its bill in this causé, alleging the issuance to Peter 
T. Coffield onDécember 12, 1905, of letters patent No. 806,779 for water motors, 
the assighment thereof on March 20, 1906, by Coffield to the firm of P. T. Cof- 
field & Son, the surrender by this firm of this original and the issue to it on 
November 12, 1907, of reissue letters patent No. 12,719 for. the same invention, 
the assignnient on May 28, 1909, of said reissue patent by said firm of P. T. 
<'oflîeld'& Son to complainant, a corporation under the laws of Ohio; that the 
défendant, a West Virginia corporation, with f ull knowledge of the rights of 
complainant under such letters patent and in violation thereof, are manufac- 
turing and selling water motors substantially the same as those manufactured 
by complainant and protected thereby ; that the validity of said reissue patent 

•For other caseB see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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bas been upheld by this court in the cause of P. T. Coffield & Son v. Spears & 
Riddle Company. The prayer of the blll is for injunetiou and accountlng. 
Filed with the bill as exhibits and in support thereof are copies of the original 
and reissue letters patent, the assignment thereof to complalnaut, the affi- 
davits of Frank O. Wagner, Peter T. Coffield, and James L. Coffield, various 
pamphlets and advertislng matter used by the parties, and letters recelve<l 
and sent between them touching the controversy. Upon this bill and exhibits 
the order of this court issued June 12, 1909, requiring the défendant company 
to show cause on July 13, 1909, why the prelimluary injunction prayed for 
should not be granted, and requiring copies of the bill and exhibits to be 
served forthwith upon défendant, and allowing it to file and serve copies, 
affidavits, exhibits, etc., ou or before June 30, 1909, and allowing complainant 
to file reply affidavits, exhibits, etc., on or before July 8, 1909. Under this 
order complainant bas filed as of July 8, 1909, the "file wrapper contents of 
Howe & Omold patent" and affidavits of James L. Coffield, Mathew Siebler, 
John T. Hoban, William F. Minnich, Frank J. Walsh, W. H. Myers, Samuel 
Brown, and A. J. Pocock. 

On July 13, 1909, at the hearîng, the défendant filed Its "answer and cross- 
bill," the certified copy of an affidavit of Peter T. Coffield filed in the Circuit 
c:ourt of the United States for the Southern District of Ohio in a suit of The 
A. D. H'owe Co. V. P. T. Coffield & Son, the affidavits of E. J. Ornold, Royce A. 
Ruess, Ralph W. Howe, W. T. Terry, H. C. Ulrich, and h. U Cotton, wlth cer- 
tain advertislng pamphlets and correspondence. The défendant in its answer 
sets up title by assignment to a patent applied for May 7, 1906, and issued 
January 15, 1907, No. 841,649, to Ralph W. Howe and Edwin J. Ornold for a 
water Inotcr which it insists does not infringe eoniplainant's one, présents a 
distinct and patentable improvement upon the latter, and that, on account 
thereof, the flrm of Coffield & Son resorted to the subterfuge of securlng its 
reijssue patent No. 12,719 in order to coyer the flowe aud Ornold improvement. 
It is further alleged that prior to issue of eoniplainant's original patent No. 
.S06,779 a patent had issued to one J. L. Stetz, No. 516,410, for the same inven- 
tion which is now owned by défendant ; that by reason of its Inten-ening 
î-ights complainant's reissue patent is invalid ajid inoperative as to défend- 
ant, and, Inasmuch as complainant is nianufacturing and selllng motors under 
It that infringe its patent, it prays affirmative! y in tliis answer that complain- 
ant be énjoined from so doing. On July 10, 1909, complainant filed a formai 
motion in writing to strike out its answer purportiug to be a cross-bill praying 
affirmative relief as belng flled without notice and without leave of the court. 
The cause has been elaborately argued orally aud in briefs flled and submitted 
upoii complainant's two motions to strike out the answer and for preliminary 
injunction. 

R. J. McCarty, for complainant. , 

John J. Coniff and H. E. Dunlap, for défendant. 

DAYTON, District Judge (after stating the facts as above). In the 
case of Peter T. Coffield & Son v. Spears & Riddle et al. (C. C.) 169 
Fed. 641, I fully considered the validity of complainant's reissue patent 
No. 12,719 in view of the prior art, and therein stated that I had no 
trouble "in reaching the sarrie conclusion arrived at by the Board of 
Appeals in the Patent Office, that Coffield, the patentée, was the first 
to use in connection with the éléments of the mechanism springs which 
complète the stroke of the valve, and that, taken as a whole, the device 
is new, useful, and patentable." I further said in that case : 

"As to the technical défenses touching alleged irregularities in the Patent 
Office in the issuing of the original and reissue patents without proper affi- 
davits and évidence of Inadvertenoe, accident, or mistake, it is to be remember- 
ed that no such irregularities will be assumed to hâve occurred, but, on the 
eontrary, the granting of the patent Is prima facie évidence that the law ha*? 
been eomplied with, and fatal' irregularities in the Patent Office must not only 
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be aptly pleaded but shown by full and satisfa^tory proof. In case the original 
patent lias been surrendered and a reissued oue bas been granted, it bas been 
beld tbat sucb office proceedings can only be linpeacbed for f raud." 

After a careful reconsideration of the question, I can find no reason 
for doubting the soundness of thèse légal principles. In Seymour v. 
Osborne, 11 Wall. 543, 20 L. Ed. 33, it is said : 

"When the Commissioner of Patents accepta a surrender of an original pat- 
ent, and grants a new patent, bis décision in the premises In a suit for in- 
fringement is flnal and conclusive, and is not re-examinable In a suit in the 
Circuit Court, unless It is apparent upon the face of the patent that he has 
exceeded bis authority, that there is sùch a repugnancy between the old and 
the new patents that it must be beld as a matter of legàl construction that the 
new patent is not for the sanie invention as that embraced and secured in the 
original patent"— citing Battin v. TagSert, 17 How. 83, 15 L. Ed. 37 ; O'Reilly 
V. Morse, 15 How. 111-112, 14 L. Ed. 601; Siclcles v. Evans,. 2 Cliff. 222, Fed. 
Cas, Ko. 12,839; Allen v. Blunt, 3 Story, 744, Fed. Cas. No. 216. 

See, also, Rubber Co. v. Goodyear, 9 Wall. 788, 797, 19 L. Ed. 
566, and Railroad Co. v. Stimpson, 14 Pet. 448, 458, 10 L. Ed. 535. 

I also held in the Spears & Riddle Case that Coffield & Son hâve 
brought themselves within the rules laid down in Topliff v. Topliff, 
145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658, governing reissue patents, 
and to this conclusion I still adhère. Rev. St. § 4916 (U. S. Comp. St. 
1901, p. 3393), provides : 

"Every patent so re-issued, together with thfe corrected spécification, shall 
bave the same effect and opération In law, on the trial of ail actions for causes 
thereafter arislng, as If the same had been originally flled in sucb corrected 
form." 

Under this statute it follows that novelty dates from the original 
invention, that those who use or sell after the date of the reissue patent 
articles covered by it become infringers, àlthough they had lawfully 
sold them by reason of the omission in the original patent prior to the 
reissue correcting such omission. Grant v. Raymond, 6 Pet. 318, 8 
L. Ed. 376; Stimpson v. Railroad Co., 4 How. 380, 11 L. Ed. 1020; 
Agawam Co. v. Jordon, 7 Wall. 583, 609, 19 L. Ed. 177; Bliss v. 
Brooklyn, Fed. Cas. No. 1,544; Carr v. Rice, Fed. Cas. No. 2,440. 

With thèse principles to guide us, it seems clear to me that upon the 
pleadings as they now stand the single question for me to détermine is 
whether or not the motors manufactured and sold by défendant in- 
ffinge the reissue patent of complainant. In the Spears & Riddle 
Case I hâve f ully described the mechanism of the Coffield motor, which 
I upheld under the reissue patent, and I refer to that case for such 
description. It is hère sufficient to say that it is clear that Ornold, a 
selling agent of the Coffields, with f ull knowledge of their motor, left 
their employ, associated himself with Howe, and they two set to work 
to devise a motor that would perform the sàme functions as the Coffield 
one witliout infringing its patent. They admit that two attempts of 
theirs in this direction were failurés, and had to be abandoned because 
they were infringements. The third one upon which they now rely 
differs from the Coffield one practically only in two particulars. First, 
it provides for the movement of the cylinder instead of the piston; 
jecond, it substitute,s, a larger single coil spring mounted on the piston 
/od for the two smaller coil springs carried on the stems of the exhaust 
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and inlet valves. The idea of movable cylinders vi^ith stationary pistons 
is clearly old and not patentable, as disclosed by the proceeding-s in the 
Patent Office where the claim for this was rejected as covered by pat- 
ents to Fairclough No. 68,721, September 10, 1887, or Lappe (Ger- 
man) No. 16,334 of 1886. The substitution of the single coil spring 
mounted on the piston rod performs precisely the same f unction as the 
two smaller coil springs carried on the stems of the exhaust and inlet 
valves in the Coffield motor ; that is, of imparting the final movement 
to the valves after said valves hâve been given their initial movement 
by contact vi^ith the cylinder heads. This is done in the Coffield motor 
by a spring attached to the valve striking the cyhnder head, in the 
Howe & Ornold motor by the valve striking a plate attached to the 
spring; the only différence being in the form and location of the 
spring. The latter simply amounts to a mechanical équivalent for the 
former, and présents in my judgment no improvement over it. I think 
the Howe & Ornold motor to be a clear infringement of complainant's 
reissue patent No. 13,719, and therefore the preliminary injunction will 
be granted. 

Touching the motion to strike eut the answer of défendant in the 
nature of a cross-bill, it foUows from the conclusion above reached that 
the affirmative relief prayed for in the answer cannot now be granted, 
and that the patent of Howe & Ornold No. 841,649 must upon final 
hearing be held invalid as infringing complainant's reissue one, unless 
défendant can successfully assail for fraud the granting of said reissue 
patent. Whether this can be done otherwise than by an original bill 
setting forth fully the facts constituting such fraud I hâve grave doubt. 
It is true that under section 4918, Rev. St. (U. S. Comp. St. 1901, p. 
3394), contrary to the rules of Fédéral Procédure in other equity cases, 
it is not necessary for the défendant to file a cross-bill praying that com- 
plainant's patent be declared void, as the court, under this statute, can 
grant affirmative relief and déclare either patent void, and some déci- 
sions hold may déclare both void. Lockwood v. Cleveland (C. C.) 6 
Fed. 731 ; Mowry v. Whitney, 14 Wall. 434, 20 L. Ed. 858 ; Eiectrical 
Accumulator Co. v. Brush Electric Co. (C. C.) 44 Fed. 602; American 
Clay-Bird Co. v. Ligowski Clay-Pigeon Co. (C. C.) 31 Fed. 466 ; Poster 
V. Lindsay, Fed. Cas. No. 4,976 ; Potter v. Dixon, Fed. Cas. No. 11,- 
325; Palmer Co. v. Lozier (C. C.) 69 Fed. 34G. While this is true, it 
would seem to be also true, under gênerai equity principles, that com- 
plainant should be informed specifically of the facts constituting the 
fraud relied upon to impeach bis patent, and that the affirmative relief 
allowed under this statute should be based upon technical defects ap- 
parent on the face of the patent and to interférence. Be this as it may, 
I hâve determined to give défendant the benefit of ail doubt in the 
matter and will allow its answer to remain, reserving, however, to com- 
plainant the right to move for a more spécifie statement of the grounds 
of fraud and of the facts upon which the same are based tb be set forth 
in a supplemental answer or cross-bill, if the défendant shall désire 
to pursue such issue farther, at this time indicating my opinion that the 
allégations contained in the answer as it now stands are not sufficient, 
if objection be made, to raise such issue. 
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WATEEBURY BUCICLE CO. v. ASTON. 

(Circuit Court, E. D. New York. August 2, 1909.) 

Patents (| 328*)— Infeingement— Suspender Buckle. 

ïhe Peller patent, No. 847,811, for a suspender buckle, was net antlci- 
pated, and dlseloses patentable Invention ; also held Infringed. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing, 

Robert B. Killgore (George D. Seymour, of counsel), for com- 
plainant. 

David J, Wagner (George A. Clément, of counsel), for défendant. 

CHATFIELD, District Judge. On the 8th day of January, 1903, 
one Morris Peller, a résident of the borough of Manhattan, city of New 
York, filed an application in the United States Patent Office, upon 
which he ultimately received a patent, No. 847,811, on the 19th day of 
March, 1907. The entire interval between the filing of the application 
and the issuance of the patent was taken up by interférence proceedings 
in the Patent Office, appeals to the Commissioner, to the Circuit Court 
of Appeals for the District of Columbia, and numerous rejections, 
amendments, and substitution of claims. Some of the matters occur . 
ring in this interférence proceeding will hâve to be considered when we 
reach the point of determining whether novelty was shown by the 
Peller application, and compare his spécifications and drawings with 
the patents and applications considered during thèse interférence pro- 
ceedings. 

It appears from the testimony that the Waterbury Buckle Company, 
the complainant, who acquired the rights under Peller's application by 
an assignment upon the 7th day of July, 1902, hâve been manufactur- 
ing suspender buckles for a considérable period, and one of the exhib- 
its in évidence is a card of sample clasps or front plates for suspender 
buckles, issued to the trade in 1901, showing designs of buckles and 
representing the practical form of the art at that time. Some of the 
bttckles upon the sample card iiiust be considered later in connection 
with the subject of anticipation as well. 

At the time Peller filed his application buckles for use upon sus- 
penders were generally of two kinds : (1) Those in whiçh the webbing 
passed through a space between the upper part of the wire or métal 
f rame and the lower portion or plate to which the attaching end of the 
suspender was fastened, with a toothed clamp so hung upon the upper 
part of the frame as to tause the teeth to press the webbing of the sus- 
pender against the back portion of the frame when the clamp was 
closed ; and (2) the various forms 6f suspenders embodying a double 
webbing in wjiich the portions of the buckle coming next to the body 
were sewed into the end of the webbing, the holding being occasioned 
by a clamp or toothed plate, performing similar functions to those in 
the first style described. Peller's idea was to remove the métal plate 
or franie which had to be worn next to the body in the first style of 

. « 

*For other oases see same topic & § numbek in Dec. & Am, Diga. 1S07 to date. & Eejj'r Icdexea 
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buckle, and to obtain the advantage of a single thickness of webbing 
at the point of clamping, by applying the toothed clamp at such a 
point with référence to the lower edge of the space through which 
the webbing passed, as to deflect the webbing from a «traight line 
and cause the teeth of the clamp to press the webbing down upon this 
lower part of the frame, which, in turn, would be covered by the web- 
bing of the returned end, thus shielding the entire back face of the 
buckle, so that no métal is exposed on the back of the buckle, and un- 
due thickness and bunching is avoided. The testimony shows that 
while the Peller'form of buckle required a slight amount of extra 
webbing, in that it is necessary for the webbing to pass down through 
the attaching portion of the suspender and back to the buckle, and thus 
in the aggregate was slightly more expensive to the manufacturers than 
a single-web suspender, nevertheless the demand, as soon as what may 
be called the Peller form of buckle was placed upon the market, be- 
came so great that 85 per cent, of ail suspender buckles at the time 
of taking testimony were said to be of this gênerai style. 

In filing his original application Peller submitted drawings showing 
three separate métal parts to his buckle, one of which consisted of the 
wire frame ; second, the clasp or toothed plate turning upon the pintle 
ends of the wire frame ; and, third, a métal strap fastened across the 
lower part of the wire frame so as to form the edge across which the 
webbing would be deflected and held under pressure by the movement 
of the teeth of the clasp. In his original spécifications Peller described 
this strap in the drawings above referred to, but in stating his claims 
did net differentiate from the ordinary old-style buckle of two pièces, 
merely saying that his buckle consists of "a body section having an 
open portion near its top and a locking-cap hinged to the top of the 
body." This gênerai form of description is présent in each claim as 
originally asked for, and seems to be déficient and to fail to describe 
Peller's idea, in that it is not made plain that he intended to limit his 
buckle to dne having the open space at such a position with référence 
to the webbing and to the clamp or teeth, that the webbing would be 
caused to press down upon the upper edge of the back plate of the 
buckle, rather than against this back plate itself. The différence be- 
tween thèse two constructions is the différence between the so-called 
"rustless buckle" and the old-fashioned styles. 

At various times in the Patent Office, nevertheless, amendments and 
changes were suggested and proceedings had with référence to applica- 
tions filed by Stephen Percy Gibbons, Moses L. Rothschild, and Ed- 
ward Cleary, Roswell A. Moore, Jr., Walter J. Siebert, George A. 
Weld, Dwight L. Smith, Ernest N. Humphreys, and Morris Peller. 
Peller was the senior applicant, and the resuit of the interférence pro- 
ceedings may be, so far as the other parties are concerned, disposed 
of by a référence to the final action of the Patent Office by which 
the patent was issued to Peller. 

But during this interférence proceeding the défendant Walter F. 
Aston on or about the 8th day of May, 1905, petitioned for the allow- 
ance of a patent upon the exact form of buckle now manufactured by 
the défendant, and substantially the exact buckle which the complain- 
ant has put upon the market under the Peller patent. It was called 
172 F.— 43 
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to the attention of Aston that the défense of over two years prior public 
usé was urged against his application, and after some time he was sub- 
stantially held in default, the interférence proceeding went ahead, and 
nothing further was done upon his pétition. 

One of the parties to the interférence proceeding, Dwight L. Smith, 
was represented by Messrs. Seymour & Earle, who represented Peller 
by substitution during the latter part of the proceeding, of which firm 
the counsel for the complainant in the présent action is the senior mem- 
ber. Smith filed his application upon the 14th day of February, 1902, 
for what he called an improvement in "rustless buckles," stating that 
he did not claim to be the inventor of a rustless buckle, "in which the 
lever is constructed and arranged with référence to the buckle-frame 
so that the clamping edge of the lever will force the upper reach of 
the webbing over or substantially over the upper edge or top of the 
lower side of the frame, that being broadly the invention of Morris 
Peller and shown and described in his pending application, filed Jan- 
uary 8, 1903, serially numbered 88,854." Smith's spécifications and 
drawings did away entirely with the so-called strap of the Peller ap- 
plication, but carried the wire, forming the lower part of the frame of 
the Peller buckle, across in the position of the upper edge of the strap 
shown by Peller, with a loop or bend in the same plane with the rest 
of the frame, at the center of the webbing, and capable of insertion 
through the short end of the webbing in such a way as to both render 
unnecessary any stitching, and to f urnish leverage to the various 
lengths of webbing and to the clamp itself when the strain was placed 
upon the various parts by the weight of the garment. The drawings 
inserted below will suificiently show the points ref erred to. 
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As a resuit of the substitution of Seymour & Earle as attorneys for 
Peller, and as a resuit of Smith's claim to an improvement upon the 
Peller buckle, the ultimate décisions in the interférence proceeding 
seem to hâve been based upon the theory that Peller had in mind, and 
actually intended to describe, a buckle like that of the Smith applica- 
tion, with substantially but two members or parts, one of which was 
a clamp, and the other was the wire frame, the lower bar of this frame 
furnishing the clamping surface, but in the précise form in which 
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Peller first filed this application, he made tliis bar with the additional 
pièce of métal or strap attached to the sides of the frame itself. 

The défendant contends that it was merely mechanical i._iprovement 
and not invention to remove the upper portion of the plate of the old 
two-piece buckle, and to furnish a clamping surface upon the upper 
edge of the plate so eut down. The complainant would seem to con- 
tend that it was merely mechanical improvement and not invention for 
Smith, or any of the other parties to the interférence to see that Peller 
in his spécifications and claims was describing in substance a suspender 
buckle of the form now manufactured by the various parties shown in 
the testimony. It îs évident that Smith, who is shown by the testimony 
to hâve been the foreman of the factory for the Waterbury Buckle 
Company, which had been manufacturmg buckles for Peller, and 
which purchased from him his invention, as has been stated, recog- 
nized the principle involved in the particular form of "rustless buckle" 
now on the market, and assumed that Peller's application disclosed this 
principle, even though Peller himself, and the solicitors who made the 
application for him did not at the outset claim the gênerai form of 
the idea and device, and Peller even may not hâve been sufficiently 
familiar with such matters to realize the similarity between the gênerai 
invention involved, and the particular form of the invention worked 
out in his spécifications by means of a strap. 

A number of patents which hâve been recited in the answer and 
testimony by the défendant as anticipatory, such as, Jones, No. 499,836, 
June 20, 1893, Abrams, No. 673,611, May t, 1901, La Chappelle, No. 
485,104, October 25, 1892, and others, would properly prevent Peller 
from obtaining a patent upon the claims which he originally submitted 
to the Patent Office. It is évident that Peller's claims as amended and 
modified within the rulings of the Patent Office would hâve anticipated 
the Smith application and those of every other pétition brought into 
the interférence, and the resuit of the interférence proceeding, there- 
fore, was correct in allowing Peller to so amend and substitute claims, 
and to finally obtain the issuance of his patent in broad enough lan- 
guage to cover the gênerai principle shown in the présent form of 
rustless buckle, unless it appeared from the record that Peller did not 
knowingly conceive an idea which necessarily involved the gênerai 
proposition, and unless his original invention be limited to the par- 
ticular form of the buckle with a strap, and it be held that he had no 
appréciation of the principle therein involved. In the latter case Smith 
or some of the later applicants were the real inventors and entitled to 
the patent, at least so far as its broad claims are concerned, unless the 
idea be held merely mechanical improvement and not the exercise of 
inventive genius. But it must be held as between the Peller applica- 
tion and use of the principles involved, and the Smith or other inter- 
fering pétitions, that everything patentable in the idea was disclosed 
by the Peller buckle. The principle involved was that shown by the de- 
flection of the webbing in such a way as to insure holding between the 
teeth of the clasp and the upper edge of the lower frame, together with 
opportunity to hâve the webbing pass through the buckle and to return 
in such a position as to cover the buckle and keep it out of contact with 
the wearer. It would seem, therefore, that the resuit of the proceeding 
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in the Patent Office was correct inasmuch as Peller's invention was the 
first one which showed this combination of construction and ideas, 
and every élément necessary in the combination was disclosed by his 
application. And in the opinion of the court such an improvement in- 
volved invention and an advance upon anything shown by earlier pat- 
ents or the prior art. 

The défendant has called attention to a number of patents, of which 
the Harris patent, No. 368,529, August 16, 1887, Finney, No. 408,834, 
August 13, 1889, La Chappelle, No. 485,104, October 25, 1892, Ab- 
rams, No. 673,611, May 7, 1901, and Smith, No. 762,662, June 14, 1904, 
alone need be considered, and of which the defendant's expert picks 
La Chappelle's patent as being the closest in its teaching and discovery 
to the présent form of rustless buckle. But none of thèse patents show 
ail the features for which invention is claimed, and upon which the 
Peller patent was granted. The La Chappelle patent is not of the tjTpe 
which is novv called "rustless," although but little métal is exposed at 
the back of the buckle. The clamping is donc by means of pressure 
exerted between two plates, rather than by adjusting the webbing in 
such a position as to cause it to engage itself with the teeth of the 
clamp. The other buckles are either of the old form, in which pressure 
is against the face of a metallic plate, or large single-web buckles of 
another type entirely, and there is no évidence in the case showing 
the use of anything in the trade which would anticipate or disclose, so 
as to be the property of the public, the invention upon which Peller 
made his application, except in so far as to hâve conceived the idea 
would hâve been invention on the part of any one, if such an im- 
provement had been devised at any time before Peller noticed the 
change which he later embodied in his application. 

So far as Aston's own manufactures are concerned, and his attempt 
to enter the interférence proceeding, it need only be said that whatever 
device he had was clearly anticipated by the Smith application, and in 
the view taken by the court, by the Peller buckle as well. The defend- 
ant's buckles are clearly infringements of claims 1, 2, 4, 5, and 6 of 
the Peller patent. 

A decree may be entered upholding the validity of the complain- 
ant's patent under assignment from Peller, and holding the défendant 
as an infringer of the claims specified, with an accounting, and the 
costs of this action. 



HARTFORD et al. v. WESTEN MFG. CO. et al. 

(Circuit Court, D. New Jersey. Septoinber 4, 1009.) 

1. Patents (§ 295*)— Suit for Ikfrinc4emenï— I'keliminaky Injunotion. 

A motion for a preliminary injnuction to restrain lnfi'iii!.'emeiit of a 
patent is addressed to tlie souncl discrétion ot tlie rourt, and, to justif.y 
tlie granting of such an injunction. complaiiiaut's case must exliibit a 
right free from doubt or reasonable dispute by sliowing eitlier, flrst, a 
prior adjudication sustaining the patent after a bona flde and vigorous 
contest, or, second, a continuons public acquiescence of such character as 

•For other cases see same topic & § numeek lu Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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to be the équivalent of an adjudication, or, third, by elear and satisfactory 
évidence tbat tlie patent Is valid. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 474, 488; Dec. 
Dig. § 295.» 

Grouuds for déniai of preliniinary injuuctiou.s in patent infringement 
suits, see note to Jolinson y. Foos Mfg. Co., 72 C. C. A. ]2.3.] 

2. Pate:>its (§ 328*)— Infi!Ingemext— Ket.vkdikg JIeans fob Si'Rinu Veuicles. 
A motion for preliminai'y injniietion to restrain infringement of the 
Truftault reissue patent, Xo. 12,4;'.7 (original No. 005,508), for a frietional 
retarding nieans for spring veliicles, denied. 

[Ed. Note.— For other cases, see Patents, Doc. Dig. § 328.*] 

In Equity. Suit for infringement of letters patent, reissue number 
12,437, original number 695,508, for a frietional retarding means for 
spring vehicles, granted to Jules Michel Marie Truffault March 18, 
1903, assignée to Edward V. and George H. Hartford, tvvo of the com- 
plainants. 

On motion for preliminary injunction. Denied. 

Dunn & Turk, for the motion. 

Conrad A. Dieterich (Robert H. McCarter, of counsel), opposed. 

RELLSTAB, District Judge. This is a motion for a preliminary 
injunction. To justify the issuing of a preliminary injunction, the 
case shown by the complainants must exhibit a right free from doubt 
or reasonable dispute. Roberts v. Seuil, 58 N. J. Eq. 396, 43 Atl. 583 ; 
Hall Signal Co. v. Gen. Ry. Signal Co., 153 Fed. 907, 82 C. C. A. 653. 

The letters patent, while prima facie évidence of validity, is not 
sufficient to warrant the granting of such an injunction, unless accom- 
panied by other facts showing, fîrst, a prior adjudication sustaining 
the patent af ter a bona fide and vigorous contest ; or, second, a con- 
tinuous public acquiescence of such character as to be the équivalent 
of an adjudication; or, third, that on the hearing it be shown by clear 
and satisfactory évidence that the patent is valid. Palmer Pneumatic 
Co. V. Newton Rubber Works (C. C.) 73 Fed. 218; Bowers Dredging 
Co. V. N. Y. Dredging Co. (C. C.) 77 Fed. 980. 

Such an application is always addressed to the sound discrétion of 
the court. 

The bill is in the usual form to restrain the infringement of pat- 
ents, and to recover damages incurred by such infringement. It al- 
lèges that other infringers, after notice and a more or less vigorous 
contest, acquiesced in complainants' rights under such patent, and 
that such patent was expressly adjudicated as valid in complainants' 
suit against Edward R. Hollander et al. by the United States Circuit 
Court of Appeals, Second Circuit. Hartford et al. v. Hollander et al., 
103 Fed. 948, 90 C. C.A. 308. 

The moving afifidavits fully sustain the several allégations of fact 
contained in the bill. The aiffidavits in opposition deny infringement 
and validity of complainants' patent, and set up a number of antici- 
patory patents. 

Without attempting to détermine the rights of the matter on thèse 
ex parte affidavits, a task always better performed on final hearing 
when the court has the benefit of searching cross-examination and more 

•For other cases see same topic & § kumeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rigid investigation of disputed daims, it is sufficient for présent pur- 
poses to say that enough donbt bas been raised as to tbe validity oî 
the complainants' patent to prevent the granting of a preliminary in- 
junction, uniess the adjudication cited removes the question of validity 
from présent considération. The case last mentioned does adjudicate 
such patent valid. Sucli an adjudication is not res adjudicata in another 
suit, even between the same parties, uniess it appears by the record 
or extrinsically that the précise question vvas raised and determined 
in the former suit. Russell v. Place, 94 U. S. GOG, 24 L. Ed. 214 ; Tru- 
man v. Carvill Mfg. Co. (C. C.) 87 Fed. 474. 

However, a final adjudication sustaining a patent which is the re- 
suit of an honest, earnest, and efficient litigation, free from any sus- 
picion or collusion or arrangement between the parties, or négligent 
abandonment of the défense, ■ is conclusive on an application for a 
preliminary injunction in a subséquent suit. But ail other adjudica- 
tions are at most only persuasive, and it is open to the court in a sub- 
séquent suit to re-examine the case de novo. Société Anonyme Du 
Filtre Chamberland Système Pasteur et al. v. Allen (C. C.) 84 Fed. 
813. 

Complainants' patent was first adjudicated invalid. Hartford et al. 
v. Hollander et al. (C. C.) 158 Fed. 103. The Circuit Court stated there 
were a number of reasons for reaching such conclusion. It gave but 
one, however, viz., that the patentée had in his reissue broadened the 
scope of his invention. In the trial court there was a strenuous con- 
test, but in the Court of Appeals (S. C. 163 Fed. 948, 90 C. C. A. 308) 
the complainant as appellant appeared unopposed, the défendants hav- 
ing no further interest in the proceedings, having become bankrupt 
in the meantime. 

The appellate court, after argument, reversed the fînding below, 
and determined that the patent was valid, in doing so, however, ex- 
pressly stating that it would consider only the reason given by the Cir- 
cuit Court in holding the patent invalid and that it was not precluded 
from examining anew other questions and reaching a différent con- 
clusion should another case be fully presented; the language of the 
court on this subject being as follows : 

"Upon this appeal the appellant only bas appeared. Being, therefore, wlth- 
out the beneflts accruing from the présentation of botli sides of the case, we 
deem it advlsable to consider only the particular grounds upon which the 
Circuit Court acted, and shall not consider ourselves precluded from examin- 
ing anew other questions and reaching a différent conclusion should another 
case be fully presented. Infringement of the flrst patent in suit by the de- 
fendants' device is obvious, and the patent, in the absence of anything urged 
to the contrary, appears to be valid uniess the reasons stated by the Circuit 
Court establish invalidity." 

The adjudication hère is expressly limited to the one question, wheth- 
er the reissued patent was invalid because it broadened the scope of 
the original patent. 

In the présent litigation other and, so far as adjudication is concern- 
ed, entirely new questions relating to the prior art are raised, which 
attack the validity of such patent. In view of this, such adjudication 
cannot be regarded as even persuasive on such other questions, and the 
motion for the preliminary injunction is denied. 
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In re BAKTLKTT. 

(District Court, M. D. Peimsylvanla. September 22, 1909.? 

No. 823, lu Bankruptcy. 

1, BaNKBTJPTCY (§ 163*)— SECÛBED DbBT— PlBDGES— BNrOECEMKNT. 

WJiere a bank to which a bankrupt was indebted, at a tlme when the 
bank had no reason to believe the bankrupt was insolvent, advanced to 
hini §2,077.24 to compromise with his creditors on the strength of a bill 
of sale of the bankrupt's stock, the pledge was enforceablè In bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. i 247; Dec. 
Dig. § 163.*] 

2. Bankbuptcy (§ 166*)— Pledges— Peefbeencbs— Eeasonablb Cause to Be- 

lieve THAT DeBTOB was INSOLVENT. 

Where a bankrupt, by executing a bill of sale of his stock to défendant 
bank. secured an extension of his loans from the bank and money to clear 
up his current aceounts, the bank taklng précautions to ascertaln by an 
Independent expert examination of the bankrupt's business that he was 
not then insolvent, the lien so procured was enforceablè in bankruptcy to 
the extent of the note secured, but not for claims assigned to the bank In 
the course of the compromise made by the bankrupt with his creditors. 

[Ed. Note. — For other cases, see Banlu-uptcy, Cent. Dlg. § 254 ; Dec. 
Dig. § 166.*] 

In the matter of F. W. G. Bartlett, bankrupt. On exceptions to the 
report of référée sur claim of First National Bank of Sayre to the 
proceeds of certain personal property. Exceptions overruled. 

L. T. Hoyt and H. F. Maynard, for exceptions. 
J. C. Ingham and E. M. Dunham, for claimant. 

ARCHBAI^D, District Judge. In 1906 F. W. G. Bartlett, the prés- 
ent bankrupt, was engaged in the jewelry business at Sayre, Pa., and 
was indebted on merchandise account something over $6,000, in addi- 
tion to^ which he owed the First National Bank of Sayre $4,300 for 
borrow'ed money, his wife $1,000 and interest, his uncle, F. W. Bart- 
lett, $124.05, and Frederick Job $196.95. Being embarrassed by his 
debts, he decided to try and efïect a compromise with his creditors, 
which he finally succeeded in doing in August of that year, obtaining 
$2,077.34 from the bank named for that purpose, which increased his 
indebtedness to it to $6,377.24. To secure this, he gave the bank a note 
with confession of judgment for that amount, and also executed a bill 
of sale of his stock in trade, fixtures, and book aceounts to R. F. Page, 
the cashier; it being agreed that the proceeds of sales and collections 
over and above the expenses of conducting the business and replenish- 
ing the stock should be applied to extinguishing the obligation, the 
bankrupt being given six months to redeem in. The bill of sale was 
executed August 28, 1906, and Page took immédiate possession under 
it. He was recognized by the landlord as tenant of the building and 
paid rent. The insurance on the stock was transferred to his name, and 
additional policies taken out by him. A new set of books was opened 
and the business carried on in his name, the sign being changed, and 
the trade notified of his ownership, and a statement of his financia' 

•For other cases see same topic & § numeeb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexe» 
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condition being required of him. Agents came to him to Hâve him buy 
new goods, and none were bought except by his direction. The pro- 
ceeds of sales also were turned over to him and deposited in bank and 
checked out by him. The bankrupt lived in rooms in the rear of the 
store, and was to remain as clerk and dévote his time and attention to 
making sale of the stock, but was allowed to get whatever he could 
out of his workbench, which was not included in the bill of sale, and 
was supposed to be good for $100 a month to him. After a few 
months' expérience of this arrangement, however, the bank was not 
satisfied with it. Some $840 was paid on their note, but the stock, 
according to their observation, was depleted very much more than 
that, the bankrupt getting the money, and not turning it over to them. 
They therefore entered up judgment December 13, 1906, issued exécu- 
tion, and caused the stock to be levied on. The bankrupt thereupon, 
on December 15, filed a voluntary pétition in this court, and was du- 
ly adjudicated, the exécution being stayed, a receiver appointed, and 
the store put in his charge. Subsequently, as trustée, he disposed 
of the property covered by the bill of sale, realizing $3,900 out of it. 
The bank, through Page, laid claim to the property, and resisted the 
sale which was made subject to their rights, an understanding being 
had with the trustée that they should be remitted to the proceeds 
without préjudice. The trustée having filed his account, the référée 
awarded the fund to the bank. and it is to this action that exception 
is now taken. 

There can be no question as to the right of the bank to be repaid 
out of the fund the $2,077.24 advanced to the bankrupt to compro- 
mise with his creditors. The additional loan so accorded him was made 
on the strength of the bill of sale, and, as the bank had the right to 
dictate theterms on which it would part with its money, the security 
agreed to at the time must be respected in bankruptcy the same as 
elsewhere. Hiscock v. Varick Bank, 206 U. S. 28, 27 Sup. Ct. 681, 
51 Ir. Ed. 945 ; In re Busby (D. C.) 124 Fed. 469, 10 Am. Bankr. Rep. 
650. Not that the bill of sale gave absolute title to the bank, or to 
Page as their représentative; the property being merely held as col- 
latéral security. To complète the pledge, of course, it was necessary 
that possession should be taken, and without this it was not enforce- 
able. Fourth National Bank v. Millbourne Mills (C. C. A.) 172 Fed. 177. 
But that formality was complied with, Page assuming charge, and his 
authority over the property Seing expressly recognized. It is true that 
the bankrupt remained in the store, but in a subordlnate position, at 
his bench, as to which no one could be mistaken. Having done every- 
thing therefore to assert its rights, the bank is entitled to hâve the 
pledge enforced in its favor. It is of no conséquence that the prop- 
erty was levied on at the instance of the bank as belonging to the 
bankrupt. It was his, subject to the pledge, and the exécution was 
merely another means of divesting his interest. The référée was clear- 
ly right, therefore, in directing payment to the bank out of the fund 
of this much of its indebtedness. 

But the rest of the claim is not so easily disposed of. As to the 
existing indebtedness of $4,300 at the time the bill of sale was given, 
there was an apparent préférence, which having been secured within 
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four months of bankruptcy was subject to avoidance. It was only void- 
able, however, in case the bankrupt was insolveiit, and there was reason- 
able cause to believe that a préférence was intended, both of which are 
disputed. The bankrupt, of course, was embarrassed; his condition be- 
ing sucli that he had to go to his trade creditors with a compromise. 
But embarrassment is not always insolvency, although it suggests it, 
and the bank was therefore put on inquiry. The bank knevv, also, 
that it was being secured in full, where other creditors were getting 
but a fraction. And while it supposed tliat ail the indebtedness outside 
of its own, except that of Frederick Job, was taken care of by the com- 
promise, it ran the chance of there being others, and, as it now turns 
eut, the bankrupt also owed his wife and uncle. 

There are other considérations, however, by which the bank is 
blameless. It may be conceded that, except for the compromise, the 
bankrupt was insolvent, his indebtedness being close to $12,000, and his 
assets, at top figures, several hundred dollars less than that. But, if 
he was, the bank had no idea of it. And they took pains to inform 
themselves. Hendelman, an experienced jeweler, made an inventory 
for them and reported the stock and fixtures on a loan basis, 25 per 
cent, below cost, as worth $7,425.76, with good accounts of a $1,000 ; 
beside which there was the Massachusetts real estate worth $400 or 
$500 ; making a total of about $9,000. Against this, with the réduction 
secured by the compromise, which must be considered in the reckon- 
ing, there was but $6,500 of indebtedness that they knew of, including 
their own, which left a fair margin. The bankrupt, also, three months 
before that had made a statement showing that he was worth a good 
deal more than this, which, to a certain extent. they had the right to 
rely on. And the very ofifer of a compromise suggested an excess oï 
assets, without which there was no inducement for it. With every- 
thing taken care of in this way, except their own and the small debt 
of Job, and more than enough property, as supposed, to meet it, how 
can it be said that in taking the security which they did they had rea- 
sonable cause to believe that they were getting an intended préférence 
over other creditors? The fact is that the transaction was nothing 
more than one of ordinary business character, the bankrupt by a 
pledge of his stock securing an extension of his loans at bank, and at 
the same time getting money to clear up his current accounts, and go 
on, which bankruptcy does not assume to interfère with. The pledge, 
as so made, being good, therefore, not only for the indebtedness created 
at the time, but for the past indebtedness also, the proceeds of the sale, 
so far as it would go, must be applied to its repayment. The bank, 
of course, can only claim on the note, and not for the debts which were 
assigned to it in the course of the compromise, and the proof of debt, 
if it is to stand at ail, not having been filed within the year, is to be cor- 
rected accordingly. The bank is also entitled only to the proceeds of 
the property covered by the bill of sale, and not to the balance shown by 
the account of the trustée, assuming that there is a différence. But 
subject to thèse restrictions, having the right, by virtue of the pledge,, 
to the repayment of the debt which it was given to secure, the money 
was properly awarded to the bank, and the exceptions to the action of 
the référée must therefore be overruled. 
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In re DOBBS. 

CDlstrlet Court, N. D. Georgia. July 18, 1000.) 

Bankeuptcy (§ 399*) — Exemptions— Financial Conditions— Ohangb—Con- 
cealment of assbts. 

Where a bankrupt made a statement to a commercial ageney on July 
23. 1907, that his assets aggregated ÇôJSO and his total indebtedness 
$1,700, and his schedules filed Juue 11, 1908, showed liis assets to be $2,- 
000 and his total Indebtedness $2,616.27, he having given no satisfactory 
explanation for tlie change and having liept no satisfactory books of ac- 
count, his application for exemptions should be denied under a state law 
providing that a debtor shall f orfeit his riglit to exemptions if he is 
guilty of fraud In concealing from his creditors any part of the prop- 
erty whlch he possesses at the time he seeks the exemption, etc. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. J 300.*] 

In Bankruptcy. Application for exemption. 

Moore & Pomeroy, for creditors. 

E. H. Clay and Geo. L,. Bell & Son, for bankrupt. 

NEWMAN, District Judge. I am compelled to differ with the 
référée as to the conclusion reached in this case. He approved the 
action of the trustée in setting apart an exemption to the bankrupt of 
an equity in a house and lot in Marietta, valued at $1,150, and $450 in 
cash. 

The record, to my mind, brings this case clearly within the rule stat- 
ed by this court in: In re Waxelbaum (D. C.) 101 Fed. 328; In re 
Williamson (D. C.) 114 Fed. 190; In re Stephens (D. C.) 114 Fed. 
192; and In re Boorstin (D. C.) 114 Fed. 696. 

It appears from the record that the bankrupt made a statement to 
the R. G. Dunn Company on July 23, 1907, in which statement he 
represented that his assets aggregated $5,750, and his total indebted- 
ness $1,700. The schedules in bankruptcy, filed June 11, 1908, show 
his assets to be $2,000 and his total indebtedness $2,616.27. I hâve 
gone over the évidence very caref ully, and the bankrupt fails to make 
any satisfactory explanation of this at ail. He appears to hâve kept 
no satisfactory books of account from which the facts as to what he 
had done with his property and how there had been such a remark- 
able change in his business could be ascertained. 

In the Waxelbaum Case it was said by this court: 

"The fact alone disclosed by the référée that, 11 months before the pétition 
In bankruptcy wàs flled, the bankrupt had a large amount of stock and a very 
small amount of indebtedness, and that at the time the pétition was flled he 
had a very large amount of indebtedness and a comparatively small amount 
of stock, without any more satisfactory explanation than is shown in the rec- 
ord in this case, would be sufflcient to defeat the exemption." 

Perhaps the discrepancy in this case is not so clear as it was in the 
Waxelbaum Case; but it certainly is insufficient for the bankrupt, 
when he comes into court and asks for an exemption of $1,600 as 
against his creditors, to give no more satisfactory explanation of 

*For other cases see same topic & S numbbb Ia Dec. &, Am. Digs. 1907 to date, & Rep'r Indexes 
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How his financial condition ùnderwent so great a change tlian is shown 
by the évidence liera. 

The action of the référée is disapproved, and the exemption denied. 



UNITED STATES v. BARTLETT et al. 

(District Court, E. D. New York. August 4, 1909.) 

1. Eminent Domain (§ 237*)— Condemnation of Land by United States— 

AvvABD OF Damages. 

Awards of damages by commissloners for lands condemned by the Unit- 
ed States for fortification purposes confirmed. 

[Ed. Note. — For other cases, see Eminent Domain, Dec. Dig. § 237.*] 

2. Eminent Domain (§ 233*)— Condemnation Peoceedings— Damages. 

Tbe fact that a pétition by the United States for condemnation of land 
States that it la to be used for "erecting fortifications and other purposes 
Incldeutal thereto and connected therewlth" does not preclude commis- 
sloners, in awardlug damages, from consldering the land in connection 
with adjoinlng land already owned by the government. 

[Ed. Note. — For other cases, see Eminent Domain, Dec. Dig. § 233.*] 

On Exceptions to Report of Commissioners. 

WiUiam J. Youngs, U. S. Atty., and Selah B. Strong, Asst. U. S. 
Atty. 

Lloyd M. Howell, for défendants. 

CHATFIELD, District Judge. It would seem that the report should 
be confirmed. No erroneous theory of law or bias is shown, and the 
commissioners, while using considérable latitude in hearing testimony, 
did not show by the record any idea of unfair use of the évidence 
which was presented. The land taken is not extensive enough to per- 
mit of the érection of fortifications which would greatly damage ad- 
joining property, if the land now owned by the government were actu- 
ally covered by forts. Any use of the land already owned could not 
be considered as within the scope of this proceeding, and the damage 
suggested by the érection of guns would be principally the resuit of 
using the présent réservation, which the government has the right to do. 
The évidence as to grading, etc., is only corroborative of the situation 
indicated above, and should not be judged by itself. Hence it was not 
error to receive it for proper considération. 

The questions of value and of actual conditions and possibility of use 
of the upland and beach raise issues of fact, which the commissioners, 
after viewing the land, had full authority to détermine, and cannot be 
disturbed. It is doubtful if the cottagers hâve any title to use the beach 
in question, except by permission or lease from the owners, and the 
values shown by previous purchases did not cover any conveyance of 
such beach rights. No satisfactory évidence is ofïered that purchasers 
would not buy if they could not use the 96 feet of more or less sandy 
beach taken by the government, and testimony that ail of the adjoining 
property would be substantially worthless, or that three-quarters of 

*For other cases see aame toplc & § numbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the value would be taken away by the ownership by the government of 
the land in question, is toc spéculative to be satisfactory. 

The pétition and decree state the object for which the land is con- 
demned as "erecting fortifications and other purposes incidental there- 
to and connected therewith" ; but the argument that this precludes the 
commissioners from considering the land to be taken in connection 
with that already owned, and the contention that the resuit must be 
viewed as if the présent condemnation were separately for a tract to be 
used for mounting heavy guns, is unfounded, in view of the actual 
situation. The exact method of computation and the ratio of allow- 
ance is not indicated by the report; but the commissioners viewed the 
land, heard ail the évidence, and apparently decided the issue of value 
thereon. Their détermination, under the circumstances, is final, so 
far as this court is concerned, and the report will be confirmed. 



DUKE T. ST. LOUIS & S. F. U. CO. 
(Circuit Court, W. D. Arl^ansas, Ft. Smltli Division. July 20, 1909.) ' 

1. Courts (§ 353*)— Fedebal Courts— State Practice— New Teial. 

On motions for new trial, fédéral courts act independent of any state 
statute or practice. 

[Ed. Note. — For other cases, see Courts, Cent. DIg. § 933; Dec. Dlg. § 
853.* 

Following state practice, see notes to O'Connell v. Reed, 5 O. C. A, 605 ; 
Nederland Life Ins. Co. v. Hall, 27 C. C. A. 393.] 

2. New Teial (§ 6*)— Discrétion. 

A motion for a new trial Is addressed to the légal or judicial discrétion 
of the trial court. 

[Ea. Note.— For other cases, see New Trial, Cent Dig. §§ 9, 10; Dec. 
DJg. § 6.*] 

3. New Teial (§ 27*)— Fédéral Courts— Discrétion. 

The court will not grant a new trial unless It Is reasonably clear that 
prejudicial error has crept Into the record when It appears that the ver- 
dict is for the right party. 

[Eà. Note. — For other cases, see New Trial, Cent. Dig. § 40; Dec. Dig. 
S 27.*] 

4. Api'eal and Eeeor (§ 1004*)— Review— Excessiveness of Verdict. 

An objection that the verdict is excessive Is avallable only on a motion 
for a new trial in the trial court, and cannot be considered on writ of 
error. 

TEd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3944- 
S947; Dec. Dig. § 3004.*] 

5. Damages (§ 228*)— New Teiai, (§ 162*)— Conditions of Denial—Excessive 

Damages— Remittitur. 

A fédéral court cannot arbitrarily order a remittitur from an excessive 
verdict, and can only give plaintiff an élection to flle a remittitur as a 
condition to the court denying a new trial, 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 576-579; Dec. 
Dig. § 228;* New Trial, Cent. Dlg. § 324; Dec. Dig. § 162.*] 

6. Death (§ 99*)— Excessive Damages. 

Deceased at the time of his death was 29 years old, with a life ex- 
pectancy, If he had been in normal health, of 36 years. He was married 

*For otber cases see same topic & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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lu 190O at the âge of 20, and during the succeeding nlne years, whlle ap- 
parently industrious, had spent several thousand dollars of hls wlfe's es- 
tate and ail he had made liiniself, leaving at hls death only $250. Before 
marriage he taught school, and after marrlage did hauling, stacked lum- 
ber in a sawmill, worked on a farm a year, and then began braklng on de- 
fendant's rallroad, having contributed to hls famlly, consistlng of wife 
and five chlldren, an average of about $34 a month. During hls marrlage 
he had suffered from a bronchial cough, for whlch he had been conflned 
In a hospital, where It was discovered that one of hls lungs was dead, 
and a physician testified that this condition would greatly shorten hls llfe. 
Eeld, that a verdict for $17,545 was excessive, and should he reduced to 
$6,000. 

[Ed. Note.— For other cases, see Death, Cent Dig. §§ 125-130 ; Dec. Dig. 
§ 99.»] 

7. Death (§ 86*)— Emploteb's Liabilitt Act— Damages— Loss to Childben. 

In an action for the death of a rallroad brakeman under the employer's 
llablilty act (Act Aprll 22, 1908, c. 149, 35 Stat. 65), providlng that the re- 
covery shall mure to the beneflt of deceased's famîly, an Instruction per- 
mittlng a recovery for the loss sustalned by decedent's children, consistlng 
of thelr loss of care, attention. Instruction, and training, from thelr 
father's death, was not erroneous. 

[fid. Note.— For other cases, see Death, Cent Dig. §§ 112-114, 119 ; Dec 
Dig. § 86.»] 

8. Death (§ 95*)— Amocnt of Eecoveet. 

In an action for wrongful death, the amount of recovery dépends on the 
âge, character, earning capacity, habits, and morals of the deceased, and 
of hls care, attention, and sollcitude for his chlldren. 

[Ed. Note. — For other cases, see Death, Cent Dig. il 108, 109, 111-115, 
120 ; Dec. Dig. § 95.*] 

9. Teial (§ 125*)— Abgument ce Attobney— Misconduct— Duty of Couet to 

COEEECT. 

Where, In an action for wrongful death, It appeared that décèdent Ipft 
a wife and two chlldren of tender years, It was.Improper for plalntlfif's 
counsel In argument to draw a picture of an Imaglnary wayward son or 
daughter at the crltleal perlod when prone to go astray unless controlled 
by a father's care, and from thls draw the inference that no amount of 
money could compensât© for such thlngs, and make It the basis of a ver- 
dict, and the court of Its own motion should hâve stopped counsel, and 
admonlshed the jury to disregard such argument 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 303-807 ; Dec. Dig. 
§ 125.*] 

Action by Mrs. Clyde Duke, administratrix, etc., against the St. Inou- 
ïs & San Francisco Railroad Company to recover damages for the death 
of her husband. Plaintiff had judgment for $17,545, and défendant 
moved for a new triaL Motion granted unless plaintiff file a remittitur 
of her recovery above $6,000. 

O. L. Miles, for plaintiff. 

B. R. Davidson, for défendant. 

ROGERS, District Judge. This is a motion for a newf trial. I shall 
notice only two grounds of the motion, to the effect that the verdict was 
not warranted by the évidence, was excessive, and appeared to hâve 
been given under préjudice and passion. It is necessary to refer to 
the practice in the fédéral courts in relation to motions for new trial 
before addressing myself to that question. 

*7or other oases s«e eame topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Fishburn v. Chicago, Milwaukee & St. Paul Ry., 137 U. S. 61, 
62, 11 Sup. Ct. 8, 34 L. Ed. 585, Chief Justice Fuller said: 

"In regard to motions for new trial and bills of exceptions, courts of the 
United States are independent of any statute or practice prevaillng In tiie 
courts of the state in whicli trial is had." Mo. Pac. Ry. Co. v. Cliicago & Al- 
ton Ry. Co., 132 U. S. 191, 10 Sup. Ct. 65, 33 L. Ed. 309. 

This seems to be as well settled as any principle of law can be. 
Indianapolis Railroad Company v. Horst, 93 U. S. 291, 23 L. Ed. 
898 ; In re Chateaugay Iron Co., 128 U. S. 544, 9 Sup. Ct. 150, 32 
L. Ed. 508; Vanstone v. Stillwell & Bierce Mfg. Co., 142 U. S. 128, 
12 Sup. Ct. 181, 35 L. Ed. 961. See cases cited in paragraph 1339, 
p. 2283, volume 2, Digest United States Suprême Court Reports by L. 
C. P. Co. In Indianapolis R. Co. v. Horst, 93 U. S. 301, 23 L. Ed. 
898, Mr. Justice Swayne, in discùssing an assignment of error that 
"the motion for a new trial should hâve been granted in the court be- 
low," said: 

"In the courts of the United States such motions are addressed,to their 
discrétion. The décision, whatever it may be, cannot be reviewed hère. ïhis 
is a rule of law established by this court, and not a mère matter of proceeding 
or practice in the Circuit or District Courts. Ilenderson v. Moore, 5 Cranch, 
11, 3 L. Ed. 22 ; Doswell v. De La Lanza, 20 How. 29, 15 L. Ed. 824 ; Sehueh- 
ardt V. Allen, 1 Wall. 371, 17 L. Ed. 642. It is therefore not within the act 
of Congress of June 1, 1872, and cannot be afCected by any state law upon the 
subject, Judgment afBrmed." 

Of course, the discrétion referred to is a légal, a judicial, and not 
an arbitrary, discrétion. See cases cited on page 2284 of the Digest 
last cited. , See, also, Felton v. Spiro, 78 Fed. 576, 24 C. C. A. 331, 
decided by the S ixth Circuit Court of Appeals, opinion by Taft, Judge. 

This motion for a new trial is therefore addressed to the sound dis- 
crétion of the court. Naturally ail courts are reluctant to grant mo- 
tions for new trial, and for divers reaëùns will not grant them unless 
it is reasonably clear that.prejudicïal error bas crept into the record, 
and they are always reluctant to do so when the court is convinced that 
the verdict is in favor of the right party. I felt at the conclusion of 
this trial that the plaintiff was entitled to recover. I am clear now on 
the record as then màde that she was entitled to a verdict. Every 
effort was made by the court to shut out incompétent évidence, and 
I do not believe any vital error was committed against the défendant 
in that regard. The sole question, therefore, to discuss is whether 
the verdict was excessive. The serions importance of this question to 
the défendant appears when it is known that, if error bas been commit- 
ted by the jury, it can be corrected in no other way thanby the trial 
court on a motiçn for new trial. In Railroad Co. v. Winter, Ad- 
ministrator, 143 U. S. 60, 13 Sup. Ct. 356, 36 L. Ed. 71, the Suprême 
Court of the United States said : 

"Whether the verdict was excessive it ia not our province to détermine on 
this wrlt of error. Xhe correction of that error, if there were any, lay with 
the court below upon a motion for a new trial, the granting or refusai Of 
which is not assignable for error hère. As stated by us in ^tna Life Ins. 
Co. V. Ward, 140 U. S 76, 11 Sup. Ct. 720, 35 L. Ed. 371: 'It may be that, 
if we were to usuri) the functions of the jury and détermine the weight to 
be given to the évidence, we might arrive at a différent conclusion. But that 
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îs not our province on a writ of error. In such a case we are conflned to the 
considération of exceptions, taken at the trial, to tlie admission or rejection 
of évidence and to the charge of the court and Its refusais to charge. We 
hâve no concem with questions of f act or the vs^eight to be given to the évi- 
dence vyhich was properly admitted.' " Southern Pac. Co. v. Cavln, 144 Fed. 
348, 75 C. C. A. 350. 

Nor can the trial court arbitrarily order a remittitur for reasons 
which will clearly appear by reading Kennon v. Gilmer, 131 U- S. 33, 
9 Sup. Ct. 696, 33 L. Ed. 110. If a remittitur is entered, it must be 
at the élection of the plaintiiï. It may, however, be at the suggestion 
of the court that, if not donc, a new trial will be granted. Some courts 
hold that in personal in jury cases where the damages are excessive 
the new trial should always be granted. 

We now corne to consider the verdict. The sum assessed by the jury 
in this case was $17,545. This sum, if invested at 10 per cent., which 
is what money was shown to be worth in the neighborhood where 
plaintiflf résides, would yield $1,754.50 per annum. If invested at 
8 per cent., it would yield $1,403.60. If invested at 6 per cent., it would 
yield $1,052.70. If invested at 4 per cent., it would yield $701.80, and, 
in either event, at the end of the fuU life expectancy of the deceased — 
i. e., 36 years — the principal remain untouched. Let us examine the 
proof. The deceased was 29 years of âge. His life expectancy was 
about 36 years. He was married in 1900, at about the âge of 20, 
and killed in a derailment while a brakeman on one of defendant's 
trains on the 28th of March, 1909. In the nine years of his married 
life (which embraced ail of his adult years), while apparently industri- 
ous, he had spent several thousand dollars of his wife's estate, and ail 
he had made himself, and his estate at his death amounted to about 
$250. Before his marriage he had taught a country school, and had 
nothing when he married. After his marriage he had driven a team 
used in hauling (presumably his own). For a time he had stacked 
lumber at a sawmill, had farmed one year, and then began braking 
on a railroad. What his earnings were prior to going into the service 
of the défendant company, 33 months before his death, are not shown. 
During the 33 months of his service as brakeman in defendant's service 
his total gross earnings were $2,139.92; the average monthly gross 
«arnings $64.84. After deducting certain sums held by the défendant 
company to pay for meals, hospital expenses, dues, etc., upon his order, 
the actual amount he drew from the company in cash was $1,740.42, 
or a monthly average of $52.74. This estimate does not cover the 
earnings during the month he was killed, which amounted to $76.26, 
covering 26 days' service in that month. Out of the $1,740.42 actually 
drawn should be deducted at least for his actual personal expenses, 
such as clothing, food when not on the road, doctor's bills, medicines, 
and other incidental expenses. If one-third of the $1,740 be treated as 
going to his personal expenses, then he could not hâve appropriated 
in excess of $1,111.28 to his family during the 33 months next prior to 
his death, or an average of about $34 a month, or $408 per annum. 
Three per cent, on the verdict would yield an annuity of $526.35, and 
leave at the end of the life expectancy the entire amount of the ver- 
dict untouched. But it is said that, in addition to such sums as the evi- 
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dence shows plaintiff appropriated to the support of liis family, his 
children are entitled to recover for the loss of care/ attention, instruc- 
tion, and training resulting from the father's death, and the jury wera 
so instructed. That seems to be the settled law in some of the states, 
inchiding Arkansas. But I am driven to confess, upon a re-examina- 
tion of this case, that I am unable to find any fédéral case wliich rec- 
ognizes the doctrine to that extent, and it may be that the instruction 
is erroneous. I hâve, however, found two cases in the fédéral courts 
bearing upon the subject. In Spiro v. Felton (C. C.) 73 Fed. 91, Clark, 
District Judge, held under a statute of Tennessee for an in jury causing 
death, the recovery under the Tennessee statute being for the benefit of 
the widow and next of kin of the deceased, évidence of the number and 
âges of the children of the deceased is compétent; and in Baltimore 
& Potomac R. Co. v. Mackey, 157 U. S. 72, 15 Sup. Ct. 491, 39 L. Ed. 
624, under an act of Congress passed February 17, 1885 (chapter 
126, 23 Stat. 307), under an act similar to the Lord Campbell act, it 
was held that: 

"It is not error to charge a jury tliat In estimnting damages they may take 
liito considération the âge of the deceased, his health and his strength, his 
capacity to earn money as disclosed by the évidence, his family and who they 
are and what they consist of, and from ail the facts and ail the circumstances 
make up their nilnds how niuch the family would probably lose by his death." 

And in that case the court say : 

"The injury showa to a family, consisting of a widow and helpless young 
children, who depended for supiwrt entirely npon the labor of her husband and 
father, whose death was eaused by the wroiigful act of others, Is much great- 
er than would be done to any next of kin able to maintain themselyes and 
who bave never de)>ended, and had no right to dépend, upon the labor or ex- 
ertions of the deceased for their niaintenuuce." 

An examination of the statute under vs^hich that décision is made 
will disclose that, though it is couched in différent language, the sub- 
stance is practically the same as the employer's liability act (Act April 
22, 1908, c. 149, 35 Stat. 65) under which the case at bar was brought, 
and it is expressly provided in that statute that the recovery shall 
inure to the benefit of the family of the deceased. This case so nearly 
supports the instruction to which I hâve referred that I should not 
feel inclined to disturb a verdict based upon the assumption that the 
instruction given by the court in this case was error. It is but a single 
step — it seems to me now a logical step — from the instruction given 
by the court to the prinçiples recognized in the cases to which I hâve 
referred. It may be that upon an exhaustive examination I may find 
that the fédéral court does not go as far as the instruction went, and 
in that event, of course, this court will foUow the fédéral authorities. 

But, to revert to the question of the right of recovery on account 
of the loss to the children of the care, attention, instruction, and train- 
ing by reason of their father's death, in the case of the St. Louis & 
N. A. R. Co. V. Mathis, 76 Ark. 185, 91 S. W. 763, 113 Am. St. Rep. 
85, that very question was before the court. The recovery in that case 
was $10,000. In that case McCulloch, J., said this: 

"The testiniony fairly estnblishes the fact that the deceased contributed to 
the support of his family as much as $3.50 per annum in addition to his earn- 
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ings In supervision of his farm, and that the présent value of his annulty In 
that sum for his expectancj' would be $4,690. He owned a small farm of 80 
acres of land, and was out of debt. It is also sliown by undisputed testlmony 
that he was a very industrious man, of good moral eharacter, and was es- 
peclally solicitons as to the mental and moral tralning of his children ; that 
he was a kind and indulgent father, provided well for his fanilly, and gave 
much attention to the proper instruction and éducation of his children. He 
had five children, the youngest of them being only two years of âge at the 
tlme of the accident. This is a well-recognized élément of damages in suits of 
this kind for the benefit of minor children, and it is held to be for the jury to 
say from ail the faets and circumstances fouud what will be a fair compensa- 
tion to the children for the pecuniary loss of the care and attentio* of the 
father in the way of training and instruction. Railway Co. v. Sweet, GO Ark. 
559, 31 S. W. 571 ; Railway Co. v. Maddry, 57 Ark. 300, 21 S. W. 472." 

The judgment in this case was affirmed, and on motion for a re- 
hearing the matter came up for considération again, and section 6217, 
Kirby's Dig. (cited by plaintiff's counsel), in relation to motions for 
new trial, was held unconstitutional, and, after a careful i-econsidera- 
tion of the évidence, Judge McCulloch said : 

"We said in the former opinion that the évidence warranted a verdict for 
.$4,690 damages to cover the probable contributions of the deceased to the sup- 
port of hla family. This is certainly the utmost limit to which the jury 
should hâve gone upon this élément of damages. If we indulge in the pre- 
sumption that the jury coiifined the verdict to the limits warranted by the 
évidence as to this élément, ît leaves the sum of $5,310, which must hâve been 
assessed to cover damages for the loss of the care, attention, and moral train- 
ing of the father to his children." 

Encountering and discussing at some length the question of fixing 
any proper sum as compensatory for the loss of the care, attention, 
and moral training of the father to his children, and recognizing that 
the sum is indeterminate and can be ascertained by no iîxed rule, or 
measurement, but must be left to the sound discrétion of the jury, the 
court nevertheless concludes that there must be some limit to the 
amount allowed on this account, and it is the plain duty of the appel- 
late court to see that such limits are not exceeded, and, after its fuU 
considération, required the plaintiff to enter a remittitur of $2,000, 
leaving the judgment to stand for $8,000. 

It cannot be fairly said in the light of the testimony in this case that 
the deceased measures up to a higher standard than that laid down 
by the court in the Mathis Case. Mathis had acquired a home. He 
was out of debt ; he was industrious and of good moral eharacter ; 
he was especially solicitons as to the mental and moral training of 
his children; he was a kind, indulgent father; he provided well for 
his family, and gave attention to the proper instruction and éduca- 
tion of his children, of whom there were five, the youngest being two 
years of âge. In the case at bar the deceased had acquired no home ; 
he was industrious, sober, and of good moral eharacter; he seemed 
to be interested in the éducation of one of his children, the other being 
too small. There is nothing to show that he was not kind and in- 
dulgent ; but, after ail bas been said, the inévitable conclusion follows 
from the facts already stated that he was unsuccessful in his business 
afïairs. Instead of having accumulated, he had, to a large extent, dis- 
sipated the inheritance of his wife. 

In Railway Co. v. Maddry, 57 Ark. 307, 21 S. W. 472, it appears 
172 F.— 44 
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that Maddry was 52 years of âge, and drew a pension of $73 a month, 
which it was reasonable to suppose he would continue to draw during 
the full period of his life. He had been a postmaster, a scliool director, 
a promoter of schools, and there was évidence tending to show tliat he 
was industrious in his habits and entitled to the respect of those who 
knew him, and that he Was an afïectionate and dutiful father, who 
tried to rear and educate his children properly. The verdict in that 
case was $7,500, and the case was affirmed, but Judge Hemingway, 
who dehvered the opinion of tlie court said, in référence to the amount 
of the verdict: 

•'Thls la certalnly a border case, and we are convlnced that the jury went 
very iiear the limit upon its power. It may be that this case illustrâtes the 
evil to be apprehended lu admiulsteriug the law ; but, if thls is true, It is in- 
hérent in the law, and can be remedled only by the power that made the law. 
We hâve given to the considération of thls case much time and the most care- 
ful délibération, seriously apprehending tliat It exacted too inuch of the de- 
fendant, but onr conclusion is that there is no error for which we can reverse 
the judgment." 

In the Mathis Case referred to the Suprême Court abandoned the 
position that it could not remedy an excessive verdict. No one can 
read thèse two cases without recognizing the fact that the verdict mUst 
bear a just and proper relation to the testimony. The amount to be 
recovered is made to dépend upon the âge, the character, the earning 
capacity, the habits and morals of tlie deceased, and of liis care, and 
attention and soHcitude for his children; so that the jury in passing 
upon questions of this kind cannot proceed arbitrarily, but their 
verdict must hâve a proper relation to the facts developed in the trial. 
Even where recovery is sought for bodily suffering and mental pain, 
Judge Sanborn held in Southern Pacific R. Co. v. Hetzer, 135 Fed. 
274, 68 C. C. A. 28 (1 L. R. A. [N. S.] 288), that: 

"In actions for persoual injury the plaintiff may recover for the bodily suf- 
fering and the mental pain which are inséparable and which necessarlly and 
inevitably resuit from the injury." 

The opinion distinctly dénies any recovery for damages growing eut 
of mortification or distress of mind from the contemplation of the 
crippled condition and its effect upon the esteem of his fellows, and 
adds that: 

"SIental pain which is Inséparable from the physlcal suffering eaused by 
the Injury is too remote, indefinite, and intangible to constitute an élément of 
the damage In sueh a case, and évidence of it is inadmissible." Chicago, E. I. 
& P. R. Co. V. Caulfield, 63 Fed. 396, 11 C. C. A. 552 ; McDennott v. Severe, 202 
U. S. 601, 26 Sup. et. 709, 50 L. Ed. 1162; Kennon v. Gilmer, 131 U. S. 22, 
9 Sup. et. 696, 33 L. Ed. 110. 

And in the matter of the recovery for future pain and suffering 
only such damages can be recovered as are reasonably certain to 
resuit from the injury, and not such as are merely probable or likely. 
Chicago, M. & St. P. R. Co. v. Newsome, 154 Fed. 665, 83 C. C. A. 
422. Such damages could be recovered in no case unless the proof in 
the case justified the finding of the existence of the facts from which 
such damages may be reasonably inferred. But it was argued, first to 
the jury, and afterward to the court on this motion, that the jury had a 
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rig-ht to cotisider what it was said is generally known, that many young 
men accumulate nothing in early life; that they stumble and fall and 
get up and try again, showing courage and détermination to do, and 
in after life succeed and accumulate. This is undoubtedly true of a 
certain percentage of men generally, and it is untrue of a certain per- 
centage of men generally. If the jury in the exercise of their ex- 
périence might consider this fact without évidence, then the matter 
becomes one of pure spéculation, and the spéculation must inevitably 
be as to which one of the two classes the deceased belonged. If they 
should judge his future by his past, they would be compelled to say 
that it gave but little promise of his ever appropriating a great deal 
more to his family than he was appropriating at the time of his death. 
If they should judge his future without référence to his past, and dé- 
termine that in the future he would succeed, they must do that without 
any testimony at ail, and would at once find themselves in the realm 
of conjecture and spéculation. Such matters are wholly spéculative 
and entirely too remote. 

But there is another élément in this case which is not found in 
the Mathis Case or in the Maddry Case. It is that élément which 
relates to the physical condition of the deceased, and directly affects 
the question of his life expectancy. Counsel for the plaintiff seemed to 
treat this aspect of the case lightly. It impressed the court very dif- 
ferently. From the proof it appears that he had been troubled with a 
bronchial cough during his married life; that for some months be- 
fore his death it had become worse ; that in December, before his death 
in March, he had fait called to consult a physician with référence to 
his condition. It appeared that he was suiïering with a dry, hacking 
cough, from night sweats, from a slow fever in the evening; and that 
after fréquent visits to this physician he was advised to go to the hos- 
pital provided by the employés of the défendant railway company for 
their own use at St. Louis. There he underwent a careful and a 
critical examination by the physician in charge of that hospital, and 
it was found' that one side of his chest was retracted; that his lung 
was dead; that no air seemed to penetrate it, and that one lung was 
perf orming ail the service ; that he came from a family three brothers 
of which had died early from malarial hsem.aturia; that his wind was 
short; that he was at times dizzy from vertigo. This testimony was 
entirely undisputed. If it were not true, it cannot be that his widow 
was not advised of it. His imm.ediate friends must hâve had more or 
less knowledge of it. But the plaintiff offered no évidence to combat 
it; and, when this condition of things was submitted to Dr. King, a 
reputable physician, as an expert, and inquiry made as to his physical 
condition, he said that he would consider it very much impaired, and 
that it would shorten his life very much, that the lung would never be 
restored, and that the disease would likely be progressive, and likely 
to culminate in tuberculosis, and that the fever from which he sufïered 
was malarial or tubercular, and that he would regard his condition 
as grave. The case, as considered up to this time, is upon the theory 
that he was a sound man, and that there is no substantial reason why 
he might not live out his life expectancy; but the conditions just 
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stated cannot be overlooked. They are o£ the most serious cliaracter, 
and, if the information was in the possession of his widow or those 
familiar with his previous history, and no explanation was offered, it 
must be assumed that, if it had been offered, it would not hâve beeu 
favorable to the deceased, Counsel insisted that this character of 
testimony should hâve been produced by the défendant ; but the court 
thinlts the rule and tlie reason of the rule is the other way. The de- 
fendant was not in possession of the private history of the deceased, 
except as disclosed by himself or of his physical condition prior to his 
death further than it was developed by the testimony already referred 
to. But, as stated, the widow must hâve been, for they were living to- 
gether, and had been for nine years, and whatever his physical condi- 
tion was she must hâve known much of it. So his family physician and 
friends must hâve, to some greater or less extent, been familiar with 
the condition of his health. In Vicksburg & Meridian R. Co. v. Put- 
nam, 118 U. S. 556, 7 Sup. Ct. 3 (30 L,. Ed. 257), the Suprême Court 
of the United States said : 

"Ivife and annuity tables are formed xipon the basis of the average duration 
of the lives of a great number of persons. But what the jury had in thls 
case to consider was the probable duration of this plaintiff's life and of the 
injury to his capaclty to earn his llvelihood." 

So, in the case at bar, one of the questions for the jury to détermine 
was whether or not the deceased would Hve out the term of his life ex- 
pectancy. If he would not, then no recovery could be had for any loss 
that might flow from his death to his widow and children beyond the 
life period of the deceased. It is said the jury passed upon this 
question. If they did, they passed upon it with no other évidence than 
that offered by the défendant of his physical condition. There was no 
controversy about his condition. It may be that one suffering as plain- 
tiff was shown to hâve been suffering could continue in the service in 
which he was engaged, and possibly be better for it at milder seasons 
of the year, and yet suffer and suffer seriously, as the proof shows 
he was suffering, during the winter months preceding his death. It 
was for the jury to consider in the light of this testimony what the 
probable duration of his life was, and that must be based not upon 
spéculation, but upon the testimony in the case. In Louisville, E. & St. 
Louis Railroad Company v. Clarke, 153 U. S. 243, 14 Sup. Ct. 582 
(38 L. Ed. 432) the court said : 

"The âge of the deceased, his probable expectaucy of life, his ocaupation, 
his ability to labor, his aceustomed earnlngs were ail proper éléments of iu- 
quiry as to the compensation proper to be awarded on accouut of his death." 

In the case at bar Duke's probable expectancy of life was perhaps 
the most material factor, so far as the amount of recovery was con- 
cerned. If his earnings, however large, were only to continue for a 
few years or perhaps less, they could not be the basis for any consid- 
érable damages for the loss of life. 

1 think I ought to say in this case that I am of the opinion that the 
jury were misled by the earnestness and zeal and pathetic appeal made 
to them by plaintifï's counsel in the closing argument. One argument 
made in the closing of the case I regard as unfair, unwarranted by any 
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évidence in the case, purely spéculative, outside of the record, and 
well calculated to bring about exactly the resuit which occurred, an ex- 
cessive verdict. It was not objected to by defendant's counsel, but the 
court thinks now he was himself at fault in not on his ovvn rnotion 
stopping counsel and admonishing the jury to disregard it. Union Pac. 
R. R. Co. V. Field, 137 Fed. 14, 69 C. C. A. 536. It was, howeyer, un- 
expected, without précèdent in the expérience of the court in such 
cases, and for the moment did not impress the court as it has since 
and upon refiection and doser examination of the authorities. The 
conclusion arrived at is that ail damages must have some substantial 
basis in the évidence, which was wholly waiiting in the record of 
this case in the respect mentioned. To draw a picture of an imaginary 
wayward son or daughter at that critical period when they are prone 
to go astray, saved by the timely interférence of a strong and tender 
and watchful father, and from this imaginary incident draw the in- 
ference that no money could compensate for such things, and make 
that the basis of a verdict in damages in a case where there could be no 
such évidence, since the only children of deceased were of very tender 
years, and what might occur when they had reached the period . in 
life when such a spectacle as was pictured could occur, is obviously 
going beyond the realm of legitimate discussion upon the évidence ad- 
duced, and indulging in spéculation as to conditions which may never 
occur as the basis for the recovery of damages. The law recognizes 
no such rule. Such damages are too reniote, indefinite, uncertain, and 
visionary. The zeal of counsel led him beyond the realm of legitimate 
discussion, and the court was derelict in not instantly condemning the 
argument and admonishing the jury that it should be disregarded. 
Personal injury cases have become the most fruitful source of litiga- 
tion. Many of them are meritorious as tending to make common car- 
riers more careful of human life, and as making some provision for the 
victim familles of the unfortunates ; but it must be remembered that 
the case at bar is not one for punitive damages. The court is satisfied 
on the record that the derailment in this case was the resuit of the 
reckless and dangerous speed of the train of the défendant, in viola- 
tion of its orders, the fault of the engineer and conductor. In such 
cases only compensatory damages can be recovered, and the court 
should see that no jury, however honest and faithful and conscientious 
and good citizens they may be, shall be allowed by their verdict to dis- 
regard the rule stated, ignore the évidence, and fix another rule for the 
measure of damages unrecognized by the law, and under the circum- 
stances shocking to the mind of the court. In Bolen-Darnell Coal Co. 
V. Williams, reported in 164 Fed. 666, 90 C. C. A. 482, Phihps, Judge, 
delivering the unanimous opinion for the Court of Appeals for the 
Eighth Circuit, composed of Sanborn, Hook, and Philips, Judges, this 
language was used : 

"TJnder the facts and circunjstances disclosed by this record, there being 
neither wantonness uor reckless négligence on the part of the défendant, we 
cannot refrain from expressing the view that the amount of the verdict 
awarded by the Jury seeras to be excessive ; so much as to give color to the 
Impression that there was présent in the mind of the jury an élément of pas- 
sion or préjudice. The respousibillty of correcting such abuse by the jury, 
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liowever, rests upon the trial court, to see to It that justice does not iinsearrj-, 
by presenting to the plaintitl: in such instance the alternative of enteriiig u rea- 
sonable remittitur or to submit to a new trial." 

I am familiar with the record in that case, having examined it in 
the last day or two. Williams was injured by an explosion in a coal 
mine in the state of Oklahoma, and recovered a verdict for $12,500. 
The in jury sustained by Williams was of the most serious nature, and 
involved intense pain and suffering, permanent disability to labor, and 
his face, neck, and ears were badly burned, a portion of one ear being 
burned ofif. The flesh was burned from his hands so that when it 
sloughed ofï the bones were in sight. The burns so stiffened his 
hands and drew his fingers that he could not use them at ail, could not 
do manual labor at ail, had not worked a day aftêr his injury. On 
parts of his hands there was no flesh, only a thin skin. The doctors 
had advised him that no opération would give him relief. He was 
confined to his room six weeks. His earning capacity was about $65 
per month. His âge was 29 years, and his life expectancy about the 
same as that of Duke. If the Court of Appeals in this class of cases 
felt called upon to admonish the trial court that this verdict was ex- 
cessive, what must be said of this case, where ail recovery for pain and 
suffering, past and future, and ail temporary and permanent impair- 
ment of earning capacity, has been eliminated by instant death ? In the 
Mathis Case the court allowed the widow and fîve small children as 
probable contributions the father would hâve made to their support 
$4,690, and I think it allowed ail the f acts warranted ; and they allow- 
ed on account of care, attention, etc., $3,310, thereby reducing a 
$10,000 verdict to $8,000. In that case no question was made as to 
the physical condition of Mathis or his probable life expectancy. He 
had accumulated a small farm where his family lived, was supervising 
its cultivation, and contributing nearly as much in addition thereto 
as the proof justified the jury in finding the plaintiff's intestate in this 
case was contributing to the support of his family. Mathis' personal 
and domestic qualities were not the subject of criticism; indeed, they 
were shown to be laudable. In the case at bar Duke's physical condi- 
tion and life expectancy were both seriously involved by uncontradict- 
ed and I think crédible testimony, and which it was in the peculiar 
knowledge of plaintiff, if it were not true, to combat, which was not 
donc. His physical condition was serious, and his life expectancy 
grave. If his life was to terminate from disease in a few years at 
most, as the évidence tended strongly to indicate, then his earning ca- 
pacity and his care and attention to his children must inevitably hâve 
terminated also. This uncertainty of his life makes it more diffi'cult to 
détermine what should be the maximum of his recovery, and leaves the 
mind of the court to lean towards setting aside the verdict in toto 
and to grant a new trial. But in the opinion of the court the verdict 
was for the right party, and the record f ree from any vital error affect- 
ing that right to recover. Naturally, therefore, the court feels that 
it ought to give the plaintiff the right to elect as to whether she will en- 
ter a remittitur, or take the chances of another verdict. Some of the 
States fix arbitrarily by statute the recovery in such cases at $5,000, 
and in some it is indefinite, depending on the proof, as it is under the 
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employer's liability act under which this suit was brought. In the lat- 
ter class of cases it is left to the sound discrétion, good judgment, and 
varied expérience of the jury, subject always to the supervision of the 
court. 

Under ail circumstances of this case, after the most careful thought 
and considération, I hâve concluded that I would not hâve set aside 
a verdict for $6,000, and, if plaintiff will file a remittitur within two 
weeks reducing the verdict to the sum mentioned, I will enter judgment 
therefor; otherwise set aside the verdict, and grant a new trial. 



RED C. OIL MFG. CO. v. BOARD OF AGRICULTURE et aL 
(Circuit Court, E. D. North Carolina. September 7, 1909.) 

1. CONSTITUTIONAL LaW (§ 68*) — VALIDITY OF STATE LAWS — REVIEW BT 

COUBTS. 

While the Législature of a state is primarily vested wltli power to enact 
Inspection laws, and to say what articles of commerce shall be brought 
withiu their provisions, the question whether in a given case the sale or 
use of the article bears any reasonable relation to the public inorals, 
health, or safety so as to bring its régulation within the police powers of 
the State is of necessity a judlcial question. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 125; 
Dec. Dig. § 68.*] 

2. Constitutional Law (§ 48*) — Limits of Législative Authobitt — Pke- 

SI7MPTI0N. 

If a statute niay or may not be, according to circumstances, within the 
limîts of législative authority, the existence of the circumstances uecessary 
to support it must be presumed. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. g 46; 
Dec. Dig. § 48.*] 

3. Commerce (§ 50*) — Interstate Commerce— Interférence by State Laws— 

Inspection of Kérosène Oïl. 

A State statute providlng for the Inspection and testing of kérosène oil 
sold for use in the state for illuminating purposes is within the police 
powers of the state, and is not uuconstitutional as an interférence wlth 
Interstate commerce. 

[Ed. Note.^For other cases, see Commerce, Cent. Dig. §§ 48-53; Dec. 
Dig. § 50.* 

Inspection, quarantlne and sanitary régulations interfering wlth Inter- 
state commerce, see note to Smith v. Lowe, 59 C. C. A. 191.] 

t. Commerce (§ 77*) — Power to Impose Limitation—Fedbral Constitution— 
Tax on Imports. 

Article 1, § 10, Const. U. S., providlng that "no state shall, without the 
consent of Congress lay any Impost or duty on any imports or exports, 
except what may be absolutely necessary for executing its Inspection 
laws," applies only to articles Imported from foreign countries, or exported 
to them, and not to articles of Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§■ 61-70; Dec. 
Dig. § 77.*] 

6. Inspection (§ 1*)— Validity of State Laws— Inspection Pees. 

While a state may not tax interstate commerce, it may, in the exercise 
of its reserved police power, impose such a reasonable charge or tax as 
is necessary to exécute Its inspection laws, and the amount of such charge 
or tax cannot be held excessive by the courts so as to Invalidate the law, 

*Por otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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unless so unreasonable and dlsproportlonate to the service rendered a»' 
to impeach the good falth of the law. 

[Ed. Note. — For other casea, see Inspection, Cent. Dig. § 1; Dec. Dlg. 
I 1.*] 
8. iNJUNCTioN (§ 137*) — Peeliminary Injunction — Restbaining Enfoece- 

MENT OF STATUTE. 

A prelimlnary Injunétlon to restraln the enforcement of a statute on 
the ground of Its Invalldlty wlll not be granted unless it is quite clear that 
the statute cannot stand, or that there is great danger of irréparable In- 
jury. 

[Ed. Note. — For other cases, see Injunction, Cent Dlg. |8 307, 309 ; Dec. 
Dlg. § 137.*] 

7. CoNSTiTTJTioNAi, liAW (§ 47*)— Statutes (§ 216*)— Deteemination of Va.- 

LIDrrY— SCOPE OF INQUIRT. 

The opinions of Indlvldual members of a législative body expressed in 
the discussion of a blU as to its construction or probable effect cannot af- 
fect the Judgment of a court in determlning Its validlty or Its construction 
where Its language Is free from doubt. 

[Ed. Note. — For other cases, see Constltutional Ijaw, Cent. Dig. §§ 43, 
45; Dec. Dlg. § 47;* Statiites, Cent. Dlg. §■ 292; Dec. Dig. § 216.*] 

8. Commerce (§ 51*)— Constitutional Law (i 62*)— Nobth Cabolina Oïl In- 

spection Law — Validitt. 

Act N. C. March 8, 1909 (Laws 1909, p. 911, c. 554), provlding for the 
Inspection and testing of lUumlnatlng olls sold or offered for sale in the 
State, Imposlng a tax of one-half cent per gallon on such olls to defray 
the expenses of such Inspection and testing, and empowering the State 
Board of Agriculture to make rules and régulations therefor such as "they 
may deem necessary to provide the people of the state with satisfactory 
lUumlnatlng oll," Is wlthln the police powers of the state, and is not un- 
constitutlonal as an- interférence with Interstate commerce, nor because 
the charge made is so excessive as to show it to be a revenue, and not an 
inspection statute ; nor is it in violation of article 2, § 1, of the state Con- 
stitution, vestlng législative authority in the Législature, because it dele- 
gates to the Board df Agriculture power to prescribe the détails of the in- 
spection and tests and the standard to which the olls must conform. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 48, 49, 52, 53 : 
Dec. Dlg. § 51;* Constltutional Law, Cent Dig. §§ 94r-102; Dec. Dig. | 
62.*] 

In Equity. In this cause, upon filing the bill, a temporary restraining 
order, enjoining the enforcement of the provisions of the statute in 
regard to inspection, but not as to the payment of the tax, was granted, 
with an order returnable on August 2, 1909, to défendants to show 
cause why an injunction should not be granted to the hearing. 

Aycock & Winston, for complainant. 

R. H. Battle & Son and T. W. Bickett, Atty. Gen., for défendants. 

CONNOR, District Judge. Complainant seeks to enjoin the en- 
forcement of the provisions of an act of the General Assembly of 
North Carolina entitled "An act to provide for the inspection of illumi- 
nating oils and other fluids," ratified March 8, 1909. L,aws 1909, p. 
911,0.554. The act provides : 

"Section 1. That ail kérosène, or other lUumlnatlng olls, sold or offered for 
sale in this state, shall be subject to inspection and test to détermine the safe- 
ty and value for lUumlnatlng purposes." 

*For other cases se« tsame toplc & } kumbeb in Dec, £ Am, Digs. 1907 to Antd, & Rep'r Ind6S«a 
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Ail manufacturers, wliolesalers and jobbers before selling- or offer- 
ing for sale, in this state, any kérosène, or other cil, for illuminating 
purposes, are required to file with the Commissioner of Agriculture a 
statement, showing that they désire to do business in the state, and 
to furnisli the name or brand of the oil, or oils, which they désire to 
sell, with the names and address of the manufacturer, and that such oil 
will comply with the requirements of the law. 

Sec. 2. Power is conferred upon the Commissioner of Agriculture 
to collect samples of any illuminating oil offered for sale in this state 
and hâve the same analyzed. The inspection of oil, as authorized by 
the act, is to be made under the direction of the Board of Agriculture, 
which is authorized — 

"to make ail neoessary rules and régulations for the Inspection of snch oil 
and to adopt standards of safety, purity or absenr-o from oljjcctionable sub- 
stances and lumlnosity when not in couflict with tliis act and wblcli they may 
deem necessary to provide the people of the state with satisfactory illumi- 
nating oil." 

The Board of Agriculture is required to appoint oil inspectors, not 
exceeding, in number, one from each congressional district, whose com- 
pensation shall not exceed $1,000 a year and expenses. They are given 
power to examine ail barrels, tanks, or other vessels containing kéro- 
sène or other illuminating oils to see that they are properly tagged, 
and shall, as directed, collect and test samples of oil ofFered for sale 
in différent sections of the state, and, when instructed, collect and send 
samples to the Department of Agriculture for examination. 

Section 3 : 

"For the purpose of defraying the expenses coniiected with the Inspection, 
testing and anaiyzing oils in this state tiiere shail be paid to the Coromissioner 
a charge of one half cent per gallon which paynient sliall be made before de- 
livery to agents, dealers or consuniers in this state." 

Provision is made for attaching to each barrel, tank, tank car, and 
other containers a tag or a stamp to be furnished by the Commissioner 
of Agriculture showing that the tax bas been paid. When oil is ship- 
ped in tank cars or other large containers, the manufacturer or job- 
ber shall give notice to the Commissioner of Agriculture of every ship- 
ment, with the name and address of the person, company or corpora- 
tion to whom it is sent, and the number of gallons, on the day the ship- 
ment is made. 

Section 4: 

"AU moneys reeeived under the provisions of this act sliall be paid into the 
state treasury and kept as a distinct funrl to be styled 'The Oil Inspection 
Fund." Àll checks or orders in paymeut for tags or stamps shall be made pay- 
able to the State Treasurer. The Commissioner of Agriculture Is authorized 
to draw ont of said fund. upon bis warrant, such sums as may bo necessary to 
pay ail expenses incnvred in connection with this act Including salary to oil 
■chemist, or chemists, cost of inspection, blanks," etc. 

Section 5 : 

"The State Treasurer shall, on the first day of .Tune and December of each 
year turn into the gênerai fund of the state ail moneys of the oil fund in his 
hands in excess of the amount drawu out by the Comjuissioner of Agriculture 
for expenses." 
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Section 6 : The Commissioner of Agriculture is required to include 
in his report to the General Assembly an account of the opérations and 
expenses under the act. 

Section 7 provides that, whenever complaint is made to the Depart- 
ment of Agriculture in regard to the illuminaling qualities of any oil 
sold in this state, the Commissioner shall cause a sample of said oil or 
oils complained of to be procured, and hâve the same thoroughly ana- 
lyzed and tested as to safety and illuminating qualities. If such anal- 
ysis or other tests shall show that the oil is either unsafe or of inferior 
illuminating quality, its sale shall be forbidden, and report of the resuit 
or results shall be sent to the party making the complaint and to the 
manufacturer of such oil. 

The remaining sections prescribe penalties for violation of the pro- 
visions of the law. The act went into eiïect July 1, 1909. On tlic 
9th day of March, 1909, the General Assembly passed an act entitled : 

"An act to suspend the collection of taxes under section 58 of the revenue 
aet because of the higher taxes imposed by the oil inspection act which was 
ratified on the 8th day of March, 1909." Laws 1909, p. 742, c. 441. 

This act contained the foUowing preamble ; 

"Whereas, sinee the passage and ratification of the aet to ralse revenue at 
the présent Session of the General Assembly, a law has been passed providing 
for the inspection of illuminating oils and for the imposition of an inspection 
tax of one half cent per gallon thereon ; and whereas the said tax is much 
greater than the tax Imposed under section 58 of the revenue aet ; and whereas 
it is not the purpose of the General Assembly that the said taxes shall be 
cumulative: Now therefore: It is enacted, That the tax imposed under sec- 
tion 58 of the revenue act be suspended and not coUected from any person, 
dealer or corporation paylng the tax imposed under the inspection law." 

This act contains a proviso that, if the inspection act should be held 
invahd, section 58 should remain in full force and efifect. It is alleged 
that, under a similar provision in the revenue law in force prior to 
1909, the tax levied upon oil companies, confined to such as sold more 
than $25,000 in value of oil, yielded about $10,000 annually. The com- 
plainant did not sell a sufficient quantity of oil in this state to subject 
it to the provision of this act. 

Pursuant to the provisions of the act, the Board of Agriculture 
prescribed a form of "A Statement" to be filed by every person, Com- 
pany, or corporation desiring to sell, or offer for sale, illuminating oil 
in this state, setting forth the name or brand of oil, flash test, by whom 
manufactured, a stipulation that the oil or oils sold shall comply with 
the requirements of the act and régulations of the Board of Agricul- 
ture., The board adopted the f ollowing rules : 

"There shall be placed upon each tank car, vessel, barrel or other container 
of illuminating oil, ofCered for sale in this state, the name under which it is 
sold, the name of the manufacturer or wholesale dealer, fiash test of said oil, 
date wheu filled; and when a barrel or other- container is filled from a tank 
car, or other large container, the number of said tank car, or other large con- 
tainer ; also tax stanip as required by section 3, e. 554, Laws of 1909. 

"The flash test of illumiimtiug oils shall not be less than one hundred and 
five (105) Fahrenheit, as tested by the EUiott method, according to directions 
prepared by the state chemist." 

Shipments by car loads of oil in barrels or vessels or other small 
containers shall be reported to the commissioner, as required for ship- 
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ment in tank cars or other large containers by section 4 of tlie act. 
The cil chemist is required to analyze such samples as are deemed nec- 
essary to ascertain purity. and luminosity and report to the Board of 
Agriculture. The board elected 10 oil inspectors for a term of one 
year. Each inspector is required to examine ail tanks, cars, barrels, 
vessels, cans, or other containers found in his district to see that they 
are properly tagged, and to collect samples as directed, and send same 
to the departmenf for analysis by the oil chemist. The compensation 
of each inspector is fixed at $3 per day and actual expenses while at 
work. "Ail kérosène, or other oils usually used for illuminating pur- 
poses offered for sale or sold in this state for other use, shall hâve 
plainly marked on the container in letters at least two inches long, or 
plainly printed on a tag attached thereto: 'Not for illuminating pur- 
poses — Dangerous.' Such oil is not subject to inspection." Using or 
selling it for illuminating purposes is declared to be a violation of 
section 8 of the act. "The Commissioner, with the approval of the 
cil committee, may suspend or change any of the régulations, until 
the ensuing meeting of the board." 

The complainant allèges: That it is a corporation duly created and 
organized under the General Laws of the state of Maryland, author- 
ized to purchase, sell, and otherwise dispose of petroleum and the by- 
products thereof in the state of Maryland and elsewhere in the United 
States. That, pursuant to its corporate powers, it is and bas been for 
several years engaged in buying and selling petroleum oil and the 
products and by-products thereof in the state of North Carolina and 
other States. That for the purpose of conducting its trade and busi- 
ness in said state it is engaged in shipping over the railroads and other 
transportation lines extending from the state of Maryland and other 
States into North Carolina large quantities of illuminating oil and oth- 
er products and by-products of petroleum. That it bas been for sev- 
eral years engaged in the manufacture of kérosène oil for illuminating 
purposes in the state of Maryland, and shipping and selling the same in 
North Carolina, and intends to continue to manufacture and ship oil 
and other products of petroleum into the state of North Carolina to 
meet the demand of its présent and increasing trade. That it bas in- 
vested in its business and plant — building, machinery, and material — 
a large capital, exceeding $100,000. Complainant further allèges : 
That the Commissioner of Agriculture, pursuant to the power vested 
in him by the said act of the General Assembly and the rules and 
régulations made by the défendant Board of Agriculture, threatens to 
enforce the provisions of said act, unless it compiles therewith by 
paying the tax imposed and otherwise obeying and complying with said 
rules, etc. That he threatens to institute prosecutions against com- 
plainant, its agents, and servants for the recovery of the penalties and 
to déclare the forfeitures prescribed in said act for a failure to com- 
ply therewith. That, unless restrained by the court, the Commis- 
sioner will proceed to enforce said act and the rules and régulations, 
thereby subjecting complainant to a multiplicity of suits, seriously in- 
terfering with its business and otherwise subjecting it to irréparable 
injury. Complainant allèges that the said act in many respects, ail 
of which are fully set forth, violâtes the provisions of the Constitution 
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of the United States and the fourteenth amendment thereto, in that: 
Kérosène oil, as now manufactured and sold, is not a proper subject 
o£ inspection, that it is not in its use dangerous to life or property, 
and that it is impossible by any practical test, otherwise than by use, to 
ascertain its illuminating power. That, not being a proper subject 
of inspection under the poHce power vested in the state, the attempt to 
subject it to such inspection and to impose an inspection tax is an 
interférence with interstate commerce, and is oppressive and injurions 
to complainant. That the act itself, and especially the rules and rég- 
ulations adopted by the Board of Agriculture, are unreasonable, un- 
just, and deprive the complainant of its rights, privilèges, and immuni- 
ties secured to it by the Constitution of the United States and the 
amendments thereto. That the standard of safety fixed by the board 
is unreasonably high, and the method of testing the oil is unscientiiic 
and impracticable. That the rules and régulations prescribed for ad- 
ministering the law unjustly discriminate against complainant and 
other independent dealers, and give to the Standard Oil Company 
unfair and unjust advantages in the sale of oil in this state. That the 
tax of one-half cent per gallon is largely in excess of the cost of in- 
spection, and that, as appears f rom the language of the act, the history 
of its enactment, and extrinsic évidence introduced by complainant, 
it is shown that it was not intended and is not in fact an inspection law, 
but was intended by the Législature to be, and is, a measure for raising 
revenue, violating article 1, § 8, and article 1, § 10, of the Constitution 
of the United States. That the statute violâtes the Constitution of 
North Carolina (article 2, § 1), in that it confers upon the Board of 
Agriculture législative power. The défendants deny each and everjr 
one of the allégations, upon the truth of which the prayer for relief 
is based. 

The disposition of the fîrst contention involves an inquiry respect- 
ing the character, extent of, and limitations upon the police power, as 
it is related to, or affected by, the power conferred upon Congress to 
regulate interstate commerce. It was held in the Slaughterhouse Cases, 
16 Wall. 36, 21 L. Ed. 394, "that the fourteenth amendment did not 
interfère with the exercise of the police power by the states." Guthrie's 
Fourteenth Amendment, 77. It is conceded that ail of the kérosène oil 
sold and used in this state is manufactured, or is the product of crude 
petroleum brought in from other states. It is conceded that, unless the 
inspection of illuminating oils can be sustained as a valid exercise of 
the police power, it violâtes article 1, § 8, of the fédéral Constitution. 
It therefore becomes necessary to dispose of that question at the 
threshold of the discussion. No question of discrimination is pre- 
sented. While it is not easy to define and fix the limits upon the police 
power, it is sufficient for the purpose of this discussion to say that : 

"It includes the power of the state to Impose restraints and burdens uTOii 
IJersons and property in conservation and promotion of the public heaith, good 
order, and prosperity originally and always belonglng to tUe states not sur- 
rendered by them to the gênerai governuient, nor directly restraiued bv the 
Constitution of the United States." Leisy v. Hardln, 135 U. S. 100, 10 Sup. Ct., 
681, 34 L. Ed. 128. 
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Mr. Justice Day in McLean v. Denver & Rio Grande R. R., 203 U. 
S. 38, 27 Sup. et. 1, 51 h. Ed. 78, after referring to the constjtutional 
provision conferring upon Congress the exclusive power to regulate 
Interstate commerce, says: 

"WliUe this is true, it is equally well settled that a state or territory for 
tlie same reasons lu the exercise of the police power may make rules and rég- 
ulations, not coiiflieting with the législation of Congress upon the same subjeet, 
and not amounting to régulations of Interstate commerce. * * * A state or 
territory has the right to legislate for the saf ety and welfare of its people, and 
thls right is not taken from it because of the exclusive rlght of Congress to 
regulate Interstate commerce, except in cases where the attempted exercise of 
authority by the Législature is in conflict with an act of Congress or is an at- 
tempt to regulate Interstate commerce." 

It is not suggested that Congress has legislated upon the subjeet. 
In Patapsco Guano Co. v. Board of Agriculture, 171 U. S. 345, 18 
Sup. Ct. 862, 43 h. Ed. 191, it is held that: 

"Whenever inspection laws act on a subjeet, before it becomes an article 
of commerce, they are confessedly valid, and also when, although operatlng 
on articles brought from one state into another, they provide for inspection in 
the exercise of that power of self -protection, commonly ealled the police power. 
No doubt can be entertained of this when the inspection is manifestly intended 
and ealculated in good faith to protect the public health, the public morals, or 
the public safety. And it has now been determined that this is so if the ob- 
ject of the inspection is the prévention of imposition on the public generally." 

Mr. Guthrie as the resuit of a careful examination of the decided 
cases thus states the limitations on the police power: 

"In considering the validlty of an enactmeot of a state Législature under the 
police power, the inquiry is whether the régulation or classification has been 
designed to subserve some reasonable public purjjose, or is a mère device or 
excuse for an unjust discrimination or for the oppre.ssion or spoliation of a 
particular elass. Any régulation of the internai afCairs of the state fairly sub- 
serving a valid police purpose and reasonably exercised for tlie benefit of the 
community at large will be upheld, but, if it be arbitrary and bave no sub- 
stantial relation to the health, morals, peace, or welfare of the community, it 
will be nnlllfled. No précise limits, liowever, should be placed upon the police 
power of the state, for no one can foresee what régulations the welfare of the 
community may requlre." l'ourteenth Amendment 74, 75; Hawker v. New 
York, 170 U. S. 192, 18 Sup. Ct. 575, 42 L. Ed. 1002. 

In Patapsco Guano Co. v. Board of Agriculture, supra, the court 
sustained an act providing for the inspection of commercial fertilizers 
sold or shipped into the state. Mr. Chief Justice Euller said : 

"Inspection laws are not in themselves régulations of commerce, and, while 
their object frequently is to improve the quality of articles produced by the 
labor of a country and fit them for exportation, yet they are qulte as often 
ainied at fitting them, or determining their fitness, for domestic use, and in so 
doing protecting the citizen from fraud. Necessarily in the latter aspect such 
laws are applicable to articles imported into as well as articles produced vvith- 
in a state." 

In Asbell v. Kansas, 309 U. S. 251, 28 Sup. Ct. 485, 53 E. Ed. 778,, 
discussing an act requiring the inspection of cattle brought into the 
state, Mr. Justice Moody said: 

"The sfatute before us is an inspection law and nothing else. It excludes 
only cattle found to be diseased, and, in the absence of controlling législation 
by Congress, it is clearly within the authority of the state, even though it may 
hâve au incidental and indirect effect upon commerce between the states." 
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_Mr. Justice Day in McLean v. Denver & Rio Grande R. R., supra, 
discussing the same question in regard to a law providing for the in- 
spection of hides, says: 

"It Is true that it affects Interstate commerce, but we do not thlnk such was 
Its primary purpose, and, while It may hâve an effect upon thls class of prop- 
erty, the main purpose evldently was to protect the people against fraud and 
wroug." 

In Oil Co. V. Graine, 209 U. S. 311, 28 Sup. Ct. 475, 52 L. Ed. 754, 
it appeared that the oil inspection law of Tennessee imposed an inspec- 
tion tax upon oil brought into the state and stored for shipment to 
other States. The oil company, insisting that such oil was the subject 
of interstate commerce, sought to enjoin the collection of the tax. 
While the questions presented in this case were not discussed or de- 
cided in the opinion, many of the reasons hère agsigned for attacking 
it were pressed by counsel in the brief filed in that case. The act was 
sustained. There is no suggestion in the opinion that it was not valid 
as a police régulation. The power of the state to enforce inspection 
laws in the exercise of the police power is discussed in Plumley v. 
Mass., 155 U. S. 461, 15 Sup. Ct. 154, 39 L. Ed. 223, and Schollen- 
berger v. Penna., 171 U. S. 1, 18 Sup. Ct. 757, 43 L. Ed. 49, wherein 
restrictive législation in regard to the introduction and sale of oleo- 
margarine was involved. In Waters-Pierce Oil Co. v. Deselms, 212 
U. S. 159, 29 Sup. Ct. 270, 53 L. Ed. 453, the Oklahoma oil inspection 
law was attacked. Mr. Justice White said : 

"We think the court below was elearly rlght in declding that, as the sub- 
ject was within the police power of the state, it was not withln the province 
of the judiciary to disregard the statu te and treat It as void upon the theory 
that the Législature had acted unwlsely in flxlng the standard which the stat- 
ute prescribed." 

Complainant insists that if it be conceded that, under conditions 
formerly existing, kérosène oil, by reason of the explosive fluids, nap- 
tha and gasoline, left in it, when offered for sale, at the présent time 
such conditions do not exist, that they are so completely eliminated 
from the oil that there is no danger of explosion. In support of this 
contention it allèges in the bill and reads affidavits made by persons 
having scientific knowledge, training, and expérience to show that 
formerly the value of naptha and gasoline was very small, not so 
great as the kérosène oil ; that now, and for some time past, their value 
has increased very much and is much greater than the oil ; that refiners 
now take ail of the naptha out of the crude petroleum by a process 
which is explained in the affidavits ; that, by reason of this condition, 
the danger to life and property from explosion of illuminating oil or 
vapors generated in its use "has been reduced to a minimum, and there 
is at this time no danger whatever from the use of kérosène oil." 
Défendants say that, while "it is true that a part of the explosive 
product and by-products of crude petroleum are of greater commercial 
value than kérosène or other illuminating oil, they aver that there is 
enough explosive substance left in the oil to make it dangerous to life 
and property, and this is shown by the fact that the more progressive 
and intelligent states in the Union hâve upon their statute books oil 
inspection laws similar to the law of North Carolina." Défendants 
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read in support of their contention the affidavits of the state oil chemist 
and of Dr. Withers, the professer of Chemistry at the State Agricul- 
tural and Mechanical Collège, who say that they hâve made a study of 
the subject, and hâve had training and expérience in analyzing and 
testing illuminating oils. They give it as their opinion and that of 
other eminent chemists, whose writings they quote, that the illuminat- 
ing oil âold in the markets of this state is sometimes dangerous. Prof. 
Withers says: 

"AfBant bas tested sauiples furnished by the state oU chemist from oils on 
sale in this state, and has found some whic-h showed a flash point of less than 
00 degrees F. by the ïHliott closed cup and less than 100 degrees F. by tlie 
ïagliabue cup and the Foster cup. He is of the opinion that the use of such 
oil in lamps for Illuminating purposes is dangerous and should not be per- 
mltted." 

He is "also of the opinion that the State Board of Agriculture 
should require the state oil chemist to make tests which will show the 
light giving qualities of the illuminating oils on sale in this state. 
Thèse tests may be made by the use of a photometer, There are other 
tests which may be made which will indicate the light giving power." 
Prof. Syme says that he has visited the states of Georgia, Tennessee, 
and Ohio, the Bureau of Combustibles of New York City, and Bureau 
of Chemistry of the United States Department of Agriculture at 
Washington, and has investigated the Systems of oil inspection and 
standards in use in those places ; that in the light of the information he 
has acquired by the study of illuminating oils he has recommended to 
the Board of Agriculture the adoption of a flash test of not less-than 
100 degree Fahrenheit made with the New York state board of health 
tester, commonly called the "Elliott cup," or the Standard Flash, for 
insuring the safety in the use of oils. He also gives it as bis opinion 
that the standard adopted by the board is as low as it should be in this 
climate. It appears from the affidavits and exhibits that in 35 states 
of the Union, including the state of Maryland, oil inspection laws are 
in force; that in almost, if not quite, ail the countries of Europe 
and in Canada, New Zealand, Australia, and Japan similar laws are in 
force. The standards and methods of testing the oils vary. The 
Elliott cup is used in only five states in the Union. Assuming that, un- 
der ordinary conditions, kérosène oil is a proper subject for the opéra- 
tion of the inspection laws, not conflicting with the right of Congress 
to regulate interstate commerce, has coniplainant shown that, by reason 
of the condition alleged to exist, the naptha and gasoline in crude 
petroleum are so thoroughly and perfectly eliminated by distillation, 
refinement, or other process as to render the oil harmless and remove it 
from the domain of such législation by the state in the exercise of the 
police power? It is well settled that, while the power to enact stich 
laws and to say what articles of commerce shall be brought within 
their provisions is primarily vested in the Législature, the ultimate dé- 
cision of the question whether in a given case the sale or use of the 
article bears any reasonable relation to the public morals, health, or 
safety is vested in the courts. "The courts are not bound by mère 
forms, nor are they to be misled by mère pretenses. They are at lib- 
erty — indeed under a solemn duty — to look at the substance of things 
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whenever they enter upon the inquiry whether the Législature has 
transcended the limits of its authority. If, therefore, a statute purport- 
ing to hâve been enacted to protect the public health, the public morals, 
or the public safety has no real or substantial relation to those objects, 
or is a palpable invasion of rights secured by the fundamental law, it 
is the duty of the courts to so adjudge and give effect to the Constitu- 
tion." Mugler V. Kansas, 123 U. S. 661, 8 Sup. Ct. 297, 31 L. Ed. 
205, and Minn. v. Barber, 136 U. S. 313, 10 Sup. Ct. 862, 34 L. Ed. 
455. Whether in passing a statute in the exercise of the police power 
the Législature has exceeded its constitutional limitations and de- 
prived the citizen of his constitutional right is of necessity a judicial 
question. If it were not so, constitutional limitations would be of no 
validity; the législative will, not the Constitution, would be "the 
suprême law of the land." This is elementary and has long since pass- 
ed beyond the domain of debate. It is equally elementary and equally 
essential to the practical working of a government of defined, dis- 
tributed powers that : 

"In determlning whether the Législature In a partieular enactment has ex- 
eeedeâ the limits of its constitutional authority, every reasonable presuiiiption 
■amst be Indulged in favor of the validity of such enactment. It must be re- 
garded as valid unless It ean be clearly shown to be in conflict wlth the Oon- 
stltutlon. It Is a well-settled rule of constitutional exposition that, if a stat- 
ute may or may not be aecording to circumstances within the limits of légis- 
lative authority, the existence of the circumstances necessary to support It 
must be presumed." îlarlan, J., In Sweet v. Rechel, 159 U. S. 380, 16 Sup. Ct. 
43, 40 L. Ed. 188. 

The latest expression of the Suprême Court is from Mr. Justice 
Moody in Knoxville v. Water Co., 212 U. S. 1, 29 Sup. Ct. 148, 
63 L. Ed. 371. The city of Knoxville fixed rates to be charged by 
the water company. Claiming that they were confiscatory, the Com- 
pany applied to the Circuit Court for an injunction restraining their 
enforcement. The learned justice said: 

"There ean at this day be no doubt that the courts on constitutional grounds 
may exercise the power of refusing to enforce législation, nor, on the otUer 
hand, that the power ought to be exercised only in the clearest cases. The 
constitutional Invalidity should be manlfest, and, when that Invalidity rests 
upon dlsputed questions of fact, the invalidating faets must be proven to the 
satisfaction of the court. • ♦ * Nothing less than this is demanded by the 
respect due from the judicial to the législative authority." 

Mr. Justice Peckham in Wilcox v. Cas Co., 212 U. S. 19, 29 Sup. Ct. 
192, 53 L. Ed. 383, in which the- validity of rates was brought into 
question, said: 

"The case must be a clear one before the court ought to be asked to inter- 
fère wlth State législation upon the subject of rates, especlally before there 
has been any actual expérience of the practical results of such rates." 

Mr. Justice Harlan in Plumley v. Mass., supra, said : 

"The judlclary of the United States should not strike down a législative en- 
actment of a State, especlally if it has direct connection with the social order, 
the health, and the morals of the people, unless such législation plainly and 
palpably violâtes some right granted or secured to the national Constitution 
or encroaehes upon the authority delegated to the United States for the attaln- 
ment of objects of national conceru." 
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In considering this aspect of the bill the allégations in regard to the 
"Rules and Régulations" adopted by the Board of Agriculture — 
the standard of safety — the instrument and method adopted for test- 
ing the oils and their efïect upon complainant's constitutional rights 
are treated as part of the act. Complaint is made of the standard. 
It is said that it is unreasonably high ; that it will be very difficult for 
independent companies to procure the oil necessary to meet the régula- 
tions and requirements of the board; that they may resuit in driving 
them out of the state, thus giving to the Standard Oil Company a mo- 
nopoly in the sale of oil in the state; that, in order to furnish oil to 
the consumers in North Carolina under the rules and régulations pre- 
scribed, the oil will cost them a much higher price, probably as much 
as five cents a gallon more than is now charged, which will entail an 
expansé of $500,000 upon the people. It is sufficient to say that no 
one or ail of thèse matters can affect the décision of the question 
whether the statute, together with the rules and régulations, as ap- 
plied to the conditions existing in this state, is within the législative 
police power. If, as it allèges, the standard of safety fixed is un- 
reasonably high, or the method of testing the oil unsatisfactory and 
not such as are in gênerai use or the régulations in other respects un- 
just or oppressive, it should seek relief by applying to the Board of 
Agriculture to modify them. The court cannot déclare a law invalid 
because in its opinion it does not accord with sound policy or justice. 
The appeal for redress must be made to the lawmaking power. "The 
courts hâve no responsibility for the justice or wisdom of législation, 
and no duty except to enforce the law as it is written, unless it is 
clearly beyond the constitutional power of the lawmaking body." 
St. Louis & Iron Mt. Ry. v. Taylor, 310 U. S. 381, 28 Sup. Ct. 616, 52 
L. Ed. 1061. It is not claimed that the rules and régulations are pro- 
hibitory. If their enforcement will add very largely to the cost of the 
oil to be paid by the consumer, this does not affect any constitutional 
right of complainant. While there is much diversity of opinion in 
respect to the danger of explosion from the use of kérosène oil and of 
the power to ascertain its illuminating capacity, it is évident that the 
question has not so far passed beyond the domain of debate that the 
Législature may not subject it to reasonable inspection before permit- 
ting its sale in the state. The court cannot say that such a law has 
no reasonable relation to the public safety or welfare. In its domicile 
of origin and of résidence complainant's product is subjected to an 
inspection law fixing standards and tests, differing, it is true, from 
those established in this state. A careful analysis of the act and rules 
and régulations established for its administration shows that it con- 
forms to the standard fixed by the courts for the validity of such légis- 
lation. "The particular exercise of the police power must tend, in a 
degree that is perceptible, to secure some object of the proper exercise 
of the police power, and the court must be able to see that the means 
adopted hâve a reasonable relation to the end desired." Health Dept., 
etc., v. Trustées, etc., Ié5 N. Y. 39, 39 N. E. 835, 37 E. R. A. 710, 
45 Am. St. Rep. 579. This being so, the act does not upon its face 
conflict with the right of Congress to regulate Interstate commerce or 
172 F.— 45 
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dq^rive the complainant of any constitutional riglit or privilège, or 
take its property without dtie process of law, 

The complainant further says that the act violâtes the Constitution 
because it imposes an excise or impost tax upon oil shipped into the 
State. Article 1, § 10, prdvides : 

"That no state shall, without the consent of Oongress, lay any Impost or 
duty, on any Imports oi exports, except what may be absolutely necessary for 
executlng its inspection laws." 

The terms "imports" and "exports," as used in this section, hâve 
been held to refer to such articles as are brovight into or sent out of 
the states from or to foreign countries. Brown v. Maryland, 12 
Wheat. 419, 6 L. Ed. 678 ; Woodrufï v. Parham, 75 U. S. 123, 19 L. 
Ed. 382. In Pittsburg Coal Co. v. Louisiana, 156 U. S. 590, 15 Sup. 
Ct. 459, 39 L. Ed. 544, it is said : 

"The ternis 'imports' and 'exports' apply only to articles imported from for- 
eign countries, or exported to them. The inhibition imposed is the laylng of 
duties on imports from forelgn countries and not on such as corne from one 
state to another," 

While no express prohibition is found in the Constitution against 
a state laying such duty or tax upon an article brought into its 
borders from a sister state, of necessity it is found in the power confer- 
red upon Congress to regulate interstate commerce, because, as said 
by Judge Marshall, "the power to tax is the power to destroy." While, 
therefore, the state may not tax interstate commerce, it may, in the ex- 
ercise of its reserved police power, impose such a reasonable charge or 
tax as is necessary to exécute its inspection laws. It is said by Mr. 
Justice Bradley in Neilson v. Garza, 2 Woods, 287, Fed. Cas. No. 
10,091: 

"The rlght to make inspection laws Is not granted to Congress, but is re- 
ser\'ed to the states ; but it Is sub.1ect to the paramount rl?ht of Congress to 
regulate commerce with forelgn nations and among the states, and if any state, 
as a means of carrying out and executlng its inspection laws. Imposes any 
duty or impost on imports or exports, such duty is void, if It exceeds what la 
absolutely necessary for executlng such inspection laws." 

This case is cited, and the language quoted with approval, in Pa- 
tapsco Guano Co. v. Board of Agriculture, supra. Thus the limitation 
upon the amount of a tax imposed by an inspection law upon an article 
which is the subject of interstate commerce is the same as that fixed by 
the Constitution in article 1, § 10, upon "imports." If an excessive in- 
spection tax is imposed upon an "import" within the meaning of that 
section, it is provided that : 

"The net produce of ail duties and Imposts laid by any state on imports or 
exports shall be for the use of the Treasury oC the United States ; and ail such 
laws shall be subject to the revision and control of the Oongress." 

No such provision being found in section 8, the inhibition can be 
enforced only by declaring the statute imposing the tax invalid. In 
the Neilson Case, Judge Bradley inquires liow the alleged excess is to 
be determined. After suggesting the difficulties involved in submit- 
ting the question to a jury, he concludes : 

"Then we are brought back to the question whether the law is really an in- 
spection law. If It is, we cannot interfère with it on account of supposed ex- 
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cesslveness of fées. If it is not, tlie exaction is clearly uncoiistitutional and 
void, being an unautliorized interférence with free importation of goods." 

In the Patapsco Guano Case, supra, it appears that the Législature 
passed an act imposing a "license tax of $500" upon dealers in com- 
mercial fertilizers, on each separate brand sold, and expressly ap- 
propriated large sums, from the proceeds of the tax, to spécifie ob- 
jects, the support of an industrial association, the expense of an oyster 
survey, and the establishment of an agricultural collège. The act was 
declared invalid. Fertilizer Co. v. Board of Agriculture (C. C.) 43 
Fed. 609, 11 L,. R. A. 179, Seymour, J., delivering the opinion. He 
said that, while the court might judicially take notice of the fact that 
the amount of the tax was largely in excess of the cost of inspection, 
it was relieved of "ail embarrassment in this respect by the fact that the 
act déclares by necessary implication that the tax is not needed for in- 
spection expenses." In conséquence of this décision, the Legisla-, 
ture repealed the invalidating provisions of the act, and enacted a 
statute practically the same as section 3955 of the Révisai of 1905 
(section 3190, Code 1883), providing that: 

"For tlie purpose of defraying the expenses connected with the inspection 
of fertilizers and fertiliziug material in this state, there shall be pald to the 
Commissiouer of Agriculture a charge of twenty-flve (now twenty) cents per 
ton on such fertilizers." 

The proceeds of this tax are directed to be paid into the state 
treasury by the Commissiouer of Agriculttire, and kept on a separate 
account by the Treasurer as a fund for the exclusive use and benefit of 
the Department of Agriculture. Révisai 1905, § 3937 (Code 1883, § 
2208). This act was sustained in an opinion by Seymour, J., in Pa- 
tapsco Guano Co. v. Board of Agriculture (C. C.) 52 Fed. 690. Upon 
appeal the judgment was affirmed, FuUer, C. J., saying that the alleged 
excessiveness of the tax was only material if "it demonstrates a pur- 
pose other than that which the law declared." In dlscussing the same 
objection to an inspection law in McLean v. Denver & Rio Grande 
R. R., supra, it is said : 

"It is further urged that this law is invalid beeanse it imposes au unreason- 
able fee for the inspection whieh goes into the treasury of the sanitary board. 
* * * The law being otherwise valid, the amount of the inspection fte is 
not a judicial question. It rests with the Législature to flx the amount, and 
it can only présent a valld objection when it is shown that it is so unreason- 
able and disproportlonate to the service rendered as to attack the good faith 
of the law." 

The sole ground, therefore, upon which the amount of the inspection 
tax becomes material, or can be considered by the court, is to ascertain 
whether the Législature bas acted in good faith — has enacted a stat- 
ute for the purpose of securing inspection of illuminating oil sold to 
the people, or whether, under the guise of doing so, it has violated the 
Constitution and imposed a tax for the purpose of increasing the rev- 
enues of the state. In no other aspect is the amount of the tax as re- 
lated to the cost of inspection "a judicial question." Before the court 
should find in the language or in the provisions of a statute a pur- 
pose on the part of the Législature to violate the Constitution and to 
nullify the statute otherwise clearly within its power to enact, such un- 
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constitutional purpose should appear beyond any reasonable doubt. 
The court wi!l never présume that tlie Législature intended to violate 
the Constitution. In the language of Mr. Justice Moody: "Nothing 
less than this is demanded by the respect due from the judicial to the 
législative authority." It will be well to inquire in what manner the 
Suprême Court has dealt with the question in similar cases. In the 
Patapsco Guano Case, supra, Chief Justice Fuller said : 

"If the receipts are found to average largely more than enough to pay the 
expansés, the presumption would be that the Législature vvould inoderate the 
charge. But, treating the question whether the charge of 23 cents per ton 
was shown to be so excessive as to demonstrate a purpose other tlran that 
which the law declared as a judicial question, we are satisfied that, comparing 
the receipts from this charge with the necessary expeuses, such as the cost 
of analyses, the salaries of inspectors, the cost of tags, express charges, mis- 
cellaneous expenses of the department In this connection, and so on, we can- 
not conclude that the charge is so seriously in excess of what Is necessary for 
the objects designed to be affected as to justify the imputation of bad faith 
and change the character of the act." 

In Western Union Telegraph Co. v. New Hope, 187 U. S. 419, 23 
Sup. Ct. 204, 47 L,. Ed. 240, it appeared that the borough had im- 
posed a license tax to meet the expense of inspection and supervision 
upon the pôles and wires of the telegraph, téléphone, and electric light 
companies. In an action to enforce the payment of the tax the Com- 
pany contended, as hère, that the tax was so largely in excess of the 
cost of inspection and supervision as to show that such was not its 
real purpose, but that it was intended and had the effect of bringing 
revenue into the treasury. Upon appeal Mr. Chief Justice Fuller said : 

"It is coneeded that the borough had the right, in the exercise of its police 
jxtwer, to impose a reasonable license fee upon telegraph pôles within its 
limlts, and that an ordinance imposing such fee is to be taken as prima facie 
reasonable." 

In the discussion a number of décisions of th° Suprême Court of 
Pennsylvania are cited — one in which it was coneeded that the tax was 
five times more than the cost of inspection. The Chief Justice con- 
cludes : 

"Ooncurring in thèse views, in gênerai, we thiuk it would be going much 
too far for us to décide that the test set up (the anuual cost of inspection) by 
the plaintiff in error must be necessarily apijlied and the ordinance held void 
because of failure to meet it." St. Louis v. Telegraph Co., 148 U. S. 92, 13 
Sup. et. 485, 37 L. Ed. 380 ; Id., 149 V. S. 4G5, 13 Sup. Ct. 990, 37 L. Ed. 810. 

The same principle or test was applied in McIyCan v. Denver & Rio 
Grande Ry. Co., supra; the court saying: 

"The facts shown do not bring the case within that class which holds that, 
under the guise of inspection, other and difCerent purposes are to be subserved, 
thus rendering the législation invalid." 

In Téléphone Co. v. Taylor, 192 U. S. 64, 24 Sup. Ct. 208, 48 L. Ed. 
342, it appeared that a license fee was imposed upon pôles and wires 
to cover cost of inspection and supervision. In an action brought to 
recover the fee Mr. Justice Peckham said : 

"The borough has, in fact, done nothing in the way of inspection or super- 
vision during the time covered by the license in question. It has not expended 
one dollar for any such purpose. It has incurred no liability to pay any ex- 
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penses arisiug from inspection or supervision on its belialf. Tlie fee itself is 
20 times tlie amount of expense tliat niiglit hâve been reasonably and fairly 
incurred to malte tlie most careful, tliorough, and efiicient inspection and su- 
pervision tUat miglit bave been made of sueli pôles aud wires and for ail rea- 
sonable measures and précautions that possibly could be required to be taken 
by tbe borough for the safety of Its citizens and the public." 

The opinion concludes : 

"Judging the intention of the borougli by its action, it dld not intend to ex- 
pend anytiiiug for the inspection of the pôles and wires, and did In tend to 
raise revenue under the ordiuanee." 

This is not the expression of an opinion — it is the averment of a fact. 

The distinction between this and the other cases cited is too obvions 
to require comment. Applying the principle or test upon which ail 
of the décisions go to the facts developed in the record, what is the 
conclusion? There is nothing on the face of the law to show that 
the tax will yield an amount largely in excess of the cost of inspection, 
but the bill allèges it will be more than double the amount necessary 
for the inspection proposed under the statute and régulations, and that 
défendants estimate that they will be able to turn into the state treasury 
annually, after paying ail of the expenses, at least $20,000. This is 
denied by the défendants. The only évidence oflfered to sustain the 
averment is the affidavit of the président of complainant in which he 
says: 

"ïhe présent net, if enforced, and if as much oil is sold under said act as 
iias heretofore been sold in this state. will produce an income of .$."i2,000 per 
year, and that the inspection prorided for under the raies and régulations of 
the Department of Agriculture will not necessltate the use of half that sum." 

At best this is but the opinion of the président. He does not say 
what quantity of oil was shipped into the state during the past year, 
nor does he undertake to, as probably he could not by anticipation, say 
what the cost of inspection will be. There are many items of expense 
as enumerated by the court in the Patapsco Guano Case, the character 
and amount of which cannot be anticipated with any reasonable degree 
of certainty. It is due the Department of Agriculture to assume that 
a fair trial will be given, the resuit reported to the General Assembly, 
and, as said by the Chief Justice, if the charge is found excessive, it 
will be "moderated." While the power to enjoin the enforcement of 
statutes manifestly violative of the Constitution and destructive of the 
rights of the citizen is clear, it should be exercised with great caution 
and with due regard to the respect which is due from the judicial to 
the législative authority, and to the necessity for arresting the en- 
forcement of the law to prevent irréparable injury. The observations 
of the court and the course pursued in the case of Knoxville v. Water 
Co., supra, express cleaiiy the best considered view of the Suprême 
Court upon this subject. It is an elementary doctrine of equity juris- 
prud'ence that an injunction will not be granted, unless the facts upon 
which the extraordinary relief is demanded are clearly set forth and 
sustained. Mère opinion or appréhension of injury are not sufficient. 
"A preliminary injunction proceeding on the ground of the invalidity 
of a statute will not be granted unless it is quite clear that the statute 
cannot stand or that there is great danger of irréparable injury." 
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Ryan v. Williams (C. C.) 100 Fed. 177. Any other rule of practice 
would invite fréquent applications to the courts to enjoin the enforce- 
ment of statutes before they had gone into opération, based upon more 
or less well-grounded appréhensions of irréparable injury, resulting 
in serions disturbance of the relations between the différent depart- 
ments of the government, and entailing other evils which a due regard 
to elementary principles would prevent. It appears from an examina- 
tion of the various oil inspection laws in force in the United States 
that the charges for inspection vary from one-half to one and one-half 
cents per gallon, and that in states wherein population and other condi- 
tions are similar to those in this state the charge is about the same as 
that fixed by the act. The fact that the statute directs that semiannual- 
ly the balance to the crédit of the oil inspection f und is to be turned into 
the gênerai fund does not show that there will be any surplus. It does 
tend to show that the Législature anticipated that there might be, but 
expérience has demonstrated that an anticipated revenue surplus too 
frequently exists only in the législative mind. It is insisted that the 
passage of the act of March 9, 1909, suspending the tax imposed upon 
dealers in oil under section 58 of the revenue law (Laws 1909, p. 674, 
c. 438), shows that the Législature intended and expected the act to 
produce revenue. The récitals and preamble to that act throw but 
îittle light upon this question. It is manif est that the cost of inspection 
will greatly exceed the amount raised by section 58, estimated at $10,- 
000. It is equally manifest that the Législature expected the inspec- 
tion tax to cover the cost of inspection; hence the récital is entirely 
consistent with the déclaration that the oil inspection law would yield 
a much larger sum than section 58 of the revenue law. It might well 
be that the Législature did not deeni it wise to impose a cumulative tax 
upon illuminating oil, especially in view of the elementary truth that 
the consumer pays the tax, and that in considération of the benefrt se- 
cured to the people by an inspection of oil used by them the state was 
willing to surrender a revenue collected under section 58. Whatever 
may hâve been in the législative mind, the passage of the act of March 
9th is far from conclusive évidence of a purpose to violate the Con- 
stitution or act in bad faith in the passage of the oil inspection law, and 
it has no relevancy to the argument for any other purpose. 

The complainant insists that its contention in this respect is sustain- 
ed (1) by the report made by the minority of the committee recom- 
mending the passage of the bill, saying that "many of the states not 
only protect the people in the matter of lights, but receive considérable 
revenue from the inspection," naming two states; (2) that two mem- 
bers of the house in advocating the passage of the bill stated that it 
would yield considérable revenue, one of them estimating $30,000; 
that one member who opposed the bill urged the same opinion as his 
reason for thinking that it was unconstitutional. This is stated in the 
affidavit of the président of complainant, and taken as true. He also 
says that he is informed and believes that "like positions were taken in 
the other branch of the General Assembly." In Aldridge v. Williams, 
3 How. 9, 11 L. Ed. 469, Taney, C. J., said: 

"Tlie jndgment of the court cannot In any degree be influ^nced by the con- 
structiou placed by iudividual members of Congress in the debate which took 
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place on Its passage, nor by the motives or reasons assignée! by them for siip- 
porting or opposing amendments that were offered. The law as it passed is 
the wlll of the majority of both Houses, and the only mode in whlch that will 
is spolîen Is the act itself ; and we must gather their intention from the lan- 
guage used, comparing it when any ambiguity exists with the iaw upon the 
same subject, and looking, if necessary, to the public history of the time at 
which it was passed." 

In U. S. V. Freight Ass'n, 166 U. S. 290, 318, 17 Sup. Ct. 540, 550, 
41 L. Ed. 1007, the reason of the rule is clearly stated, and its wisdom 
strongly illustrated: 

"It is impossible to détermine with certainty what construction was put up- 
on an act by the members of a législative body that passed it by resorting to 
the speeches of the individual members thereof. Those who did not speak may 
uot hâve agreed with those who did, and those who spoke might differ from 
each other, the resuit being that the only way to construe a législative act is 
from the language used in the act, and, upon occasion, by a resort to the his- 
tory o£ the times when it was passed." 

It would but invite a court into a most uncertain and unsatisfactory 
domain of conjecture to abandon the language of a statute, the mean- 
ing of which is f ree from doubt, to indulge in spéculation as to the mo- 
tives of the members of a législative body in voting for or against it. 
To do so would endanger the integrity of the statute law of the state. 
A careful considération of the record, in the light of well-settled prin- 
ciples of constitutional exposition and well-considered authorities, 
fails to show that the court should fînd that the law was not passed 
in good faith for the purpose explicitly declared both in its title and 
in its provisions. As shown, this is the test upon which its validity 
dépends. 

The last assault made upon the act, and strongly urged in the argu- 
ment, is that it is incomplète, indefinite, and dépendent for its validity 
and enforcement upon the exercise of législative power conferred 
upon the Board of Agriculture. It is true that the act fixes no other 
standard than that the oil shall be satisfactory in respect to safety and 
illuminating power, nor does it prescribe any method of testing it for 
the purpose of ascertaining whether it conforms to the standard in 
thèse respects. Power is conferred upon the Board of Agriculture "to 
make ail necessary rules and régulations for the inspection of such oil 
and to adopt standards of safety and purity." It is said that, until 
this législative power is exercised, the act is incapable of enforcement, 
that it is a mère législative déclaration of a purpose to subject oil to 
inspection giving the manufacturer no notice of the standard to v/hich 
its oil must conform, nor the consumer of what he has a right to de- 
mand. This power, it is urged, is vested exclusively in the Législa- 
ture, and cannot be delegated. Article 2, § 1, of the State Constitution, 
provides that "the législative authority shall be vested in two distinct 
branches both dépendent on the people," and section 8, art. 1, déclares 
that the législative, executive, and suprême judicial powers ought to 
be kept forever separate and distinct. There is nothing in the fédéral 
Constitution which prohibits the Législature of a state from delegating 
législative power. In Dreyer v. Illinois, 187 U. S. 71, 84, 33 Sup. Ct. 
28, 33, 47 L. Ed. 79, it is said: 
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"WTiether the législative, executive, and judiclal powers of a state shall be 
kept altogether distinct and separate, or vvlietlier persons or collections of 
persons belonging to one department may, in respect to some matters, exert 
powers which, strictly speaking, pertain to anotlier department of government, 
is for the détermination of the state. And its détermination, one way or an- 
other, cannot be an élément in the inquiry whether due process of law pre- 
scribed by the fourteenth ameudment has been respected by the state or its 
représentatives when dealing with matters of life or liberty." Preiitis v. A. 
C. L. R. E. Co., 211 U. S. 210, 225, 29 Sup. Ot. 67, 69, 53 L. M. 150. 

It is insisted that the court having jurisdiction of the cause by 
reason of the diverse citizenship of the parties must pass upon this 
question. The courts of this state hâve uniformly adhered and given 
full force and efïect to this essentially fundamental principle which 
séparâtes the function of the three co-ordinate departments of the 
government. They hâve also recognized the practical difficuUy of car- 
rying into efïect the well-settled poHcy of the state to secure police 
régulation and protection in regard to many subjects except by the use 
of commissions and other quasi législative and administrative boards. 
They hâve with practical uniformity sustained statutes, the provisions 
of which verge very closely upon the line of constitutional inhibition 
in respect to the délégation of législative power. While, as shown by 
many strongly reasoned and well-sustained cases cited by counsel to the 
contrary, décisions of the courts of other states are in accord with ours. 
It is concededly difficult to reconcile many of the decided cases. It is 
true, as shown by the briefs, that in ail of the other states the oil in- 
spection laws fix the standard of safety. It is also true that the fer- 
tilizer and cotton seed meal inspection laws in this state fix the stand- 
ards of purity and fitness for use. In the light of thèse statutes the 
attack made upon the act under considération in this respect is not 
without force. Many reasons occur to the mind why the Législature 
deemed it best to leave the fixing of standards and methods of testing 
oil to an intelligent Board of Agriculture with the aid of chemists and 
other persons having knowledge and expérience in such matters. The 
sole question, however, for the court is whether the act violâtes the 
Constitution in this respect. The délégation of power to fix reasonable 
rates to be charged by common carriers of passengers and freights is 
found in both fédéral and state statutes and sustained by the courts 
with full récognition that it is a législative power. The same is true 
in regard to rates charged by telegraph, téléphone, water companies, 
electric light companies, and ail other public utilities. It is said that 
this législation is sustained because of the necessity of the case — 
that it is not practicable for the Législature to fix rates. The answer 
to this is found in the fact that in our own and many other states the 
Législature has fixed such rates and the right to do so sustained by the 
court. It is said that a standard is fixed by the statutes creating thèse 
commissions that the rates are to be "reasonable," so hère the oil is to 
be "satisfactory" in respect to safety and luminosity. Some of the 
cases cited may be distinguished, and some, although very much in 
point, it might be shown are not in harmony with the current of au- 
thority. The principle upon which this act may be sustained is stated 
and its applicability illustrated in Buttfield v. Stranahan, 192 U. S. 470, 
24 Sup. Ct. 349, 48 L. Ed. 625. Congress enacted a statute prohibiting 
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the importation of any tea "which is inferior in purity, quality, and fit- 
ness for consumption to the standards provided by section 3 of this 
act." This section provided that the Secretary of the Treasury upon 
the recommendation of a board appointed by him should "fix and 
estabhsh uniform standards of purity, quality, and fitness for con- 
sumption of ail teas," etc. The act was attacked because it delegated 
to the Secretary of the Treasury and the board appointed by him 
législative power to fix thè standard of teas imported into the country, 
etc. It is stated in the exhaustive briefs filed that the case was the 
last of a séries of cases brought to test the constitutionality of the act. 
Mr. Justice White thus states the contention : 

"TLat the .ict confers autliority to establish standards and that such power 
is législative, and eaunot coustitutioimlly be delegated by Congress to admin- 
istrative ofHcers." 

He disposes of it by saying: 

"The claim that the statute commits to the arbitrary discrétion of the Secre- 
tary of the Treasury the détermination of what teas niay be imported and 
therefore In efCect vests that officiai with législative power is withoiit merit. 
We are of the opinion that the st»tute, when properly construed, as said by 
the Circuit Court of Appeals, but expresses the purpose to exclude the lowest 
grades of tea, whether demonstrably of inferior purity or untit for consump- 
tion, or presumably so, because of thoir inferior qnality. This, in effect, was 
the fixing of a primary standard, and devolved upon tlie Secretary of the 
Treasury the n-.sre executive duty to efCectuate the législative policy declared 
in the statute. * * * Congress legislated upon the subject as far as was 
reasonably practicable, and, from the necessities of the case, was compelled 
to leave to an executive officiai the duty of bringlng about the resuit pointed 
out by the statute. * * * The sufficiency of the standards adopted by the 
Secretary of the Treasury was eommitted to his judgment to be honestly ex- 
ercised, and, if that were Important, there is no assertion hère of bad faith or 
malice on the part of that ofticer in fixing the standards, or on the part of the 
défendant în the performance of the duties resting upon him." 

An act of Congress conferring upon the American Railway Associa- 
tion the power to designate to the Interstate Commerce Commission 
the standard height of drawbars for freight cars, and was sustained 
upon the authority of the Buttfield Case. It would be difficult to 
distinguish thèse cases in principle from this. In Isenhour v. State, 
157 Ind. 517, 62 N. E. 40, 87 Am. St. Rep. 228, a pure food law con- 
ferring upon the State Board of Health the power to "prépare rules 
regulating standards," etc., was sustained. See, also, Union Bridge 
Ce. V. U. S., 204 U. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 523 ; State v. 
Briggs, 45 Or. 366, 77 Pac. 750, 78 Pac. 361 ; Lockes' App., 72 Pa. 
491, 13 Am. Rep. 716. To deny to the Législature the power to fix 
the "primary standard" in respect to many of the multitude of subjects 
coming within the police power, and vesting in commissions and ad- 
mmistrative boards or officers the power to work out the détails, would 
seriously embarrass the state governments in many of their most im- 
portant functions. As said by the editor of American & English En- 
cyclopedia (volume 6, p. 1022) : 

"A marlved tendeney appears In the direction of asslgning duties heretofore 
deemed législative to other bodies, to boards and commissions, to local au- 
thorities, and especlally to the voters." 
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There is a manifest advantage in the course pursued by tlie Législa- 
ture in this enactment. The standards fixed in other states vary, and 
the oil chemists do not agrée as to the methods of inspection. Reason- 
able changes suggested by expérience and larger information may be 
made by the board. In the Buttfield Case, supra, commenting upon 
the complaint that the rules and régulations made by the Secretary 
of the Treasury are harsh or unreasonable, it is said that a hearing 
should hâve been sought rather tlian an appHcation to annul the stat- 
ute. It does not appear in this record that complainant has requested 
any hearing or submitted any suggestions in regard to the standard 
fixed by the board, or the method of testing oil. This course would 
probably afïord relief from any harsh, unjust, or oppressive rule, if 
such has been made, by the Board of Agriculture. It may be that the 
attempt to confer upon the Commissioner and the oil committee power 
to change the rules is invalid. There is no suggestion that this is 
threatened. 

Upon a careful considération of the several grounds upon which the 
complainant's prayer for injunctive relief is based, in the light of the 
enlightening arguments and briefs of counsel, no valid cause is seen 
for enjoining the défendants from ptf)ceeding with the enforcement 
of the act in accordance with its provisions and the rules and régula- 
tions adopted for its administration. As no other relief is asked, the 
bill will be dismissed at complainant's cost. It is so ordered. 



UNITED STATES et al. v. W. T. MASON LUMBER CO. 
(Circuit Court, W. D. North Carollna. September 10, 1909.) 

1. Injtjnction (§ 57*)— JuBisDicTioN— Suit to Restrain the Cutting of Tim- 

BEB. 

Equlty has jurisdiction of a suit to enjoin the euttlng or removal of 
tlmber from laud where the rlght to remove the same dépends on the 
construction of a contract. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 112 ; Dec. Dig. 
§ 57.*] 

2. LOGS AND LOGGING (§ 3*)— SALE OF STANDING TiMBER— DURATION OF CON- 

TEACT— EQUITIES OF PARTIES. 

Defendant's assigner contracted with a trlbe of Indians, subject to the 
approval of the Secretary of the Interior, for the purchase, for the sum 
of $15,000, of the tlmber of certain dimensions standing on a tract of land, 
the purchaser being glven the rlght to construct sawmllls, roadways, etc. 
The contract provided that It should be in force for 15 years from date, 
and that "ail trees not eut and removed from sald land at the expiration 
of this contract shall revert to and become the property of the parties of 
the flrst part." By reason of a suit brought by the United States in be- 
half of the Indians and of the fallure of the Secretary to sooner approve 
the contract, défendant was delayed for nearly flve years in commencing 
work thereunder, and at the expiration of 15 years from its date défend- 
ant had a large quantlty of tlmber eut which It had not removed from 
the land. It had pald the fuU considération of $15,000 in accordance with 
the terms of the contract. Held, that concedlng that by a strict construc- 
tion of the contract the tlmber so eut, but not taken from the land, would 
revert, the United States was not entlOed in equlty, under the circum- 

•For other cases see same toplc & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Stances, to enforca such provision, but tliat défendant had tlie rigbt to re- 
move said timber within a reasonable time. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dig. § 11 ; Dec. 
Dig. § 3 ;• Contracts, Cent. Dig. § 890.] 

In Equity. On final hearing-. 

A. E. Holton, U. S. Atty., and A. L. Coble, Asst. U. S. Atty., for 
complainants. 

Merrimon & Merrimon, for défendant. 

NEWMAN, District Judge. This is a suit in equity, brought by the 
plaintiffs against the défendants to enjoin the latter ifrom cutting and 
removing timber from a certain large tract of land, being a part of the 
Cathcart tract and within the Qualla boundary, the timber on which 
was the subject of an agreement between the Eastern Band of Cherokee 
Indians and David L. Boyd, on the 20th of September, 1893. By trans- 
fer from Boyd, and intermediate conveyances, ail the rights Boyd ac- 
quired under the contract are in the W. T. Mason Lumber Company, 
the défendants hère. The agreement is as follows : 

"State of Nortii Carolina, Swain County. 

"This agreement made and entered Into this the 28th of September, 1893, 
by and between the Eastern Band of Cheroliee Indians in council assembled 
at Cherolcee, N. C, a corporation and body politie under the laws of North 
Carolina, represented by a council vested with full powers to act for the said 
band in ail matters pertaining to the afCairs of the band whether in their cor- 
porate or tribal capacity, and especially authorized to enter into this con- 
tract, party of the flrst part, and David L. Boyd, eontractor, of the town of 
Newport, in the state of Tennessee, party of the second part, witnesseth: That 
whereas the Eastern Band of Cherol^ee Indians In council assembled at Chero- 
kee, in Swain county, North Carolina, passed resolutions authorizing the sale 
of the timber in the Cathcart tract of the Qualla boundary of land, a copy 
of whlch resolution marked 'Exhlbit A,' is hereto attaehed and made a part of 
this contract, and whereas the said David L. Boyd, party of the second part, 
has made an ofl'er of fifteen thousand dollars for the timber on the said tract 
now owned by the said Eastern Band of Cherokee Indians upon the terms, 
conditions and resolutions hereinafter set forth; and whereas at a council duly 
called and held at Cherokee, county of Swain, N. C, on the 28th day of Sep- 
tember, 1893, a resolution was passed aecepting the said offer by the council 
and authorizing and empowering Stillwell Sanwooka, James Blythe and Andy 
Standingdeer, a committeè to exécute the contract with the party of the 
second part for the sale of said timber, a copy of which resolution marked 'Ex- 
hlbit B' is hereto attaehed and made a part of this contract. 

"Now, therefore, the Eastern Band of Cherokee Indians in council assembled, 
party of the flrst part by vlrtue of an authority vested in them as heretofore 
stated and for and in considération of the sum of fifteen thousand dollars to 
be paid by the party of the second part as hereinafter set forth, hâve bar- 
gained, sold, and conveyed, and by thèse présents do bargain, sell, and convey 
unto the said party of the second part, his heirs and assigiis, subject to the 
conditions and resolutions herein coiitaincd the timber trees and fallen trees 
not eut into logs of the dimensions hereinafter set forth on so much of what 
is known as the Cathcart tract within the tract of land known as the Qualla 
boundary as shown on the map of the Qualla boundary made by M. S. Temple, 
and embraced in the deed by William Johnston and wife to the Eastern Band 
of North Carolina Cherokee Indians on the 9th day of October, 1876, and the 
timber within a tract containing 1,230 acres, situated within said Cathcart 
tract, it being No. 53, conveyed in the deed made by William Johnston and 
others to the Commissioner of Iiidian AfCairs, trustée of the Elastem Band of 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Cherokee Indlaus, In Nortli Carolhia on tlie 14tli day of August, ISSO, ttie sald 
Cathcart tract of land sltuated and lyiug on the waters of Loco creek, in 
Jackson county, and Ocona-Lnfta river, in Swaln county, being graut No. 224, 
patented by the state of Nortli Carolina to William Cathcart ou tbe 20th day 
of July, 1700, and bouuded as foUows: Beginning at a locust stake and Chest- 
nut oak in John Gray Blouut's Une at or near the patb that leads ont of the 
head of Johnathan's creok, and near a spring; thenee running on John Gray 
Blount's line N. 45 W. 3,000 pôles, erossing the main fork of Ocona-Lufta river 
to a stake in Blount's line, thenee S. 45 W. 1,800 pôles to a stake near a spruce 
pine; thenee S. 45 E. 3,000 pôles to a stake; thenee N. 45 E. 1,800 (pôles) to 
the beginning, containing 33,300 acres, whlch said grant or patent is registered 
In Book 3, page 103 of the office of the register of deeds, in Buncombe county, 
N. C, on the Ôth day of August, 1796, it being the intention of the parties of 
the first part to sell the timber on so much of the land as is enibraced vi'ithin 
the said Cathcart tract as is now owned by the Eastern Band of Cherokee 
Indians, the tracts withln said Cathcart tract owned by individual Indians ag- 
gregating about eight hundred acres, being excepted therefrom of the foUowing 
dimensions taken at this date and species, iiamely: Ail poplar 22 Inches in 
diameter and upv^ards ; ail chestnut, pine, and spruce 20 inches in diameter and 
upwards, vs'alnut, cherry, birch, and oak 18 inches in diameter and upwards, 
hickory and box elder 12 inches in diameter and upwards, ail other species of 
timber trees 18 Inches in diameter and upwards, excepting locust which Is not 
ineluded in this contract ; and the parties of the first part hereby give, grant, 
and assure to the party of the second part right of way thereto to fell, eut 
and remove said timber, and in addition to the above-mentioned timber trees 
to bave the rlght to eut the necessary timber below the sizes herein named 
which may be required for the construction of railroads and tramways by the 
nearest possible road within the limits of the boundaries of the lands of the 
Eastern Band of Cherokee Indians, to be used in the removing of said timber 
trees and the use of such ground as may be necessary to erect sawmills, rail- 
roads, tramways, etc., the same to be constructed wlth as little damage to the 
improvements of said Indians as can be done wlthout unnecessary expansé to 
the parties of the second part, provided, however, that the said party of the 
second part shall pay to the Indian occupants of the said lands such damages 
to crops, houses, gardens, private roads and improvements to the Indians as 
they may sustaiu in the construction of said roads and tramways and in the 
removal of said timber. 

"But, if the said Indian occupant and the party of the second part shall fail 
to agrée as to the amount of damages sustained, the matter shall be referred 
to two disinterested parties, members of the eouncil, one of whom shall be se- 
lected by said Indian or Indians, the other by the party of the second part, and 
in case of disagreement by the two they shall sélect a third man and the 
décision of the majority shall be final. 

"And it is further agreed by and between the parties hereto that this con- 
tract shall be in force and effect for the period or flfteen years from date ; nnd 
that ail trees not eut and removod from said land at the expiration of this 
contraot shall revert to and become the property of the parties of the first 
part. It is further agreed between the parties to this contract that the party 
of the flrst part, shall retain a lien on the timber trees herein conveyed for the 
purchase price at any time unpaid on the same but this lien shall not interfère 
with the manufacture or sale of sawed lumber in the ordinary course of busi- 
ness. 

"Nothing in this contract is intended to prevent any Indian of the said bands 
from making boards from said timber to cover his buildings on the said Cath- 
cart tract nor from removing any timber trees fallen and eut iuto logs at the 
date of this contract, or using any suitable timber withln the said survey need- 
ed by them for the building of fences or the improvement of their farming 
lands. Nothing in this contract shall permit the party of the second part to 
eut any shade tree or any walnut, hickory or chestnut tree being or situate on 
lands in actual cultivation at the date of this contract of any Indian residing 
within the Cathcart survey. It is further agreed by the parties to this contract 
that the party of the second part shall pay the sald sum of fifteen thousand 
dollars, as foUows, vlz.: Five thousand dollars upoa the confirmation of this 
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contract by the Secretary of the Interior of thé United States and flve thousand 
dollars one year from this date, and five thousand dollars two years from thls 
date, ail of said payments evidenced by the promlssory notes of David L. 
Boyd and the two last notes to bear interest at 6 per cent, per annum. In the 
event the Secretary of the Interior shall refuse to conflrm this contract or ac- 
tion thereon should wi any wise be delayed longer than October 27th, 1893, then 
and in that event the party of the second part agrées to eut, log and saw said 
timber and to pay the first notes so soon as one-third on Loco is eut, logged 
and sawed, and the second of said notes vchen another third of the IjOco tim- 
ber is eut, logged and sawed, but in no case shall the timber be removed until 
the payments are made as above set forth. Ail payments to be made to the 
bank or persons deslgnated by parties of the first part authorized to receive 
the same. 

"If at any time any controversy should arise between the parties to this 
agreement it is stipulated and agreed that ail matters in dispute shall be re- 
terred to two good and disinterested citizens of the stale of North Carolina as 
arbitrators vested with power to pass upon ail such matters in controversy, and 
in case of disagreement to eall in a third man, the award of the majority to be 
final. 

"The parties of the first part eovenant that they will forever warrant and 
défend the title to the timber trees above conveyed to the party of the second 
part, and hls heirs and assigns, against the lawful claims of ail persons what- 
soever. 

"In witness whereof, the parties of the first and second parts hâve hereunto 
set their hands and seals the day and year above written. 

"Eastern Band of Cherokee Indians, [Seal.] 

"By Stillwell Sanwooka, [Seal.] 

"James Blythe, [Seal.] 

"Andy Standiugdeer, [Seal.] 

"Witnesses: J). L. Boyd. [Seal.] 

"J. M. Moody. 
"Thos. F. Davidson." 

The above instrument was properly acknowledged before Thos. A. 
Jones, judge of the criminal court of Buncombe county, N. C. 

It appears from the record in this case that, soon after the exécution 
of this contract, certain parties who had acquired rights from Boyd 
under the agreement proceeded to make arrangements to eut timber 
from the lands in question, without having obtained the approval of 
the contract by the Secretary of the Interior. It seems to hiave been 
the understanding between the parties when the contract was made 
that this approval would be obtained without difficulty. In the year 
1895 a bill was filed in this court by the United States of America, 
Samson Owl, and others, Cherokee Indians, against Boyd and others, 
seeking to enjoin them from exercising any of their rights under the 
contract in question. 

The principal question raised in that case, as will be seen by the 
décisions of the Circuit Court in the case of United States et al. v. Boyd 
et al., 68 Fed. 577, decided by Judges Simonton and Dick, and the 
case in the Circuit Court of Appeals (United States v. Boyd, 83 Fed. 
547, 27 C. C. A. 593), was whether or not the Circuit Court had juris- 
diction of the case ; that question depending upon the relation which 
the United States bears to the Eastern Band of Cherokee Indians. A 
fuU discussion of the subject will be found in those cases, the resuit 
of which was that it was held that the United States did hâve super- 
vision of the affairs of this band of Indians, and that it was its right 
and duty to look after their interests; and, that being the case, the 
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United States could properly bring the bill, and, as a conséquence, the 
court had jurisdiction of the case. It was further held by the Circuit 
Court of Appeals that, in the absence of the approval of the contract 
by the Secretary of the Interior, the same was invahd, and that the 
défendants in that case were attempting to remove timber unlawfully. 
The case in the Circuit Court of Appeals, as will be seen, was not 
decided until November 5, 1897 ; and on the 18th day of May, 1898, 
the approval of the Secretary of the Interior was obtained to the con- 
tract, and its predecessors in right under the agreement, and the de- 
fendant Company, hâve since, and until September 28, 1908, been cut- 
ting and removing timber, when it ceased opérations on the lands. 

The présent bill was iàled on November 16, 1908, at Greensboro, N. 
C, and in Tuly, 1909, was transferred to this court. It is alleged in the 
bill: 

"That the said défendant Is now cutting and removing the said timber from 
the said land notwithstanding the right so to do ceased under the ternis of said 
contraot on the 28th day of September, 1908, and notwithstanding due notice 
has been given them to cease their opérations, and that since the 28th day of 
September, 1908, the said défendant, its agents and employés, as the plaintifCs 
are Informed and believe, hâve continued cutting and removing timber within 
the boundary of the said Cathcart tract, and is stlU cutting and removing tim- 
ber therefrom in large quantitles, and hâve so eut and removed as the plaintlffis 
are informed and believe some 4,000,000 or 5,000,000 feet of lumber since the 
expiration of said contract of the value of $10,000 or more, as plaintiff is In- 
formed and belleves, to great injury and damage to the Eastern Band of Chero- 
kee Indians and its property ; that the said défendant threatens to continue and 
is continuing its waste and destruction upon the timber situate upon said land, 
and is thereby committlng and threatening to commit great permanent and ir- 
réparable injury to said lands and the destruction of the timber thereon which 
is the principal substance and value of the land, which if allowed to be re- 
moved wlll be practically valueless, and that the plalntififs will suffer irrép- 
arable injury for which they hâve no adéquate remedy at law." 

Upon the filing of this bill Judge Boyd made a temporary restrain- 
ing order, and directed the défendants themselves to show cause on the 
first Monday in December why an injunction should not be granted as 
prayed. The case coming on to be heard on the 27th day of December, 
1908, an agreement appears to hâve been made, resulting in an order 
of the court as follows: 

"Circuit Court of the United States, Western District of North Carolina,. 

"Fourth Circuit. 

"United States of America, Eastern Band of Cherokee Indians, Stillwell San- 

wooka, James Blythe, and Andy Standlngdeer v. The W. T. 

Mason Lumber Company. 

"Order. 

"Thîs cause coming on to be heard upon the notice heretofore Issued therein 
and served upon the défendant, The W. T. Mason Lumber Company, to appear 
at Charlotte, N. C. on the first Monday in December, 1908, to show cause why 
it should not be restrained and perpetually enjoined from cutting and removing 
the timter from the said lands descrlbed in the bill, it appears to the court that 
the défendant has agreed with the plaintiffs as follows: 

"First, that the défendant would not engage in cutting any standing timber 
on said land until the further order of this court ; and that the plaintiffs agrée 
with the défendant that the défendant shall hâve the privilège of making sale 
of ail timber eut and now remalning on said land and not sawed into lumber at 
such priée as shall be approved by this court, and this privilège shall continue- 
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ontil the further order of this court, and in the event tliat a sale shall be made 
and approved by the court, the proceeds arlsing shall be under the control of 
the court until the further order of the court. 

"It is therefore now ordered that the terms agreed upon between the par- 
ties be aud hereby are approved and adopted as the order of this court. 

"As it now appears to the court tliere is no reason why the défendant should 
not be permitted to remove and dispose of the sawed lumber which was sawed 
prlor to September 28th, 1908, and it is therefore ordered by the court that the 
défendant be and hereby is, permitted to sell and dispose of such lumber unless 
for good cause shown it shall hereafter be restrained by this court. 

'•The foregoing agreement and orders as expressly understood aud agreed be- 
tween the parties are made without préjudice to the defendant's rights to ob- 
ject to the juriadiction of the court upon any ground It may wish to assign by 
demurrer, plea or answer to the bill of complaint herein. 

"This the 7th day of December, A. D., 1908. 

"[Signed] Jas. B. Boyd, U. S. Judge." 

The défendant answered the bill on December 18, 1908, proofs were 
taken, and the case is now before the court on final hearing on bill, 
answer, and évidence. 

1. The first question raised in the case is whether or not the court 
has jurisdiction. In effect, it is the same question that was raised in 
the case referred to in the Circuit Court and decided by Judges Simon- 
ton and Dick, and in the Circuit Court of Appeals. I think this court 
is clearly controlled by those décisions on the question of jurisdiction. 
The opinions of Judges Simonton and Dick and the opinion of Judge 
Goff in the Circuit Court of Appeals very ably and fully discuss the 
questions involved, and it would be useless and a mère waste of time to 
attempt to add anything to them. 

2. The next question is as to whether the défendant was doing or 
attempting to do anything by itself or its agents and employés which 
would justify a court of equity in granting an injunction in the case; 
that is, whether there was anything to enjoin. Of course, on the face 
of the bill presented to Judge Boyd a clear case was made, and the 
right to a restraining order was apparent in the absence of a proper 
showing by the défendant of facts to the contrary. It appears from the 
évidence in this case that, while the défendant company did not intend 
to do any more cutting of timber after September 28, 1908 (indeed 
they claim to hâve stopped cutting a day or two before that time), they 
did intend to remove the timber already eut, amounting to some 4,- 
000,000 or 5,000,000 feet. 

Mr. E. H. Hall, secretary and treasurer of the défendant company, 
testified on cross-examination as follows: 

"Q. You intended to move ail of this timber that you eut down as fast as 
you could, did you not, this timber you eut down during the latter part of the 
year, just before the 26th of September? A. Yes; I thinli so. 

"Q. Just 4S fast as you could? A. Yes. 

"Q. It would be dangerous to remain long? A. Yes ; to ail of it if it remain- 
ed long enough. 

"Q. You Intended to continue your work there didn't you? A. We had notice 
that this deed or contract expired on the 27th, and, of course, it ail depended 
upon the termination of that. We contended that it did not, and, of course, 
thèse logs would be worthless in there, if not moved. 

"Q. You expected to continue that part of it? A. Yes. 

"Q. You got notice from the Indian agency or some one? A. We got the no- 
tice from Mr. Harrls over there, saylng that oui time expired on the 27th, I 
believe. 
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"Q. And after you received that notice? A. We took liim at hls word, and 
dld not do anything ; that is, did not eut any moi'e timber. 

"Q. Yoii continued to haul logs? A. Yes. 

"Q. And make roads? A. Yes. 

"Q. But you did not eut any logs after tlie 28th of September? A. No, sir ; 
I don't think so. 

"Q. You never sawed any after the 28th? A. I think they sawed some trees 
into logs. I don't think they logged any. I am not sure. 

"Q. WTiat quantity of timber did you think you had down there? A. I cau- 
not tell. 

"Q. Four or flve million feet? A. Yes; I think there Is that much. I am 
not an expert. 

"Q. Did you ever hâve that much down before at one timeî A. I don't think 
so." 

The contention of the government was, and is, that the contract 
expired on December 28, 1908, and that ail trees not both eut and re- 
moved from the land by that time should revert to and become the 
property of the Cherokee Indians ; that is, ail trees not removed from 
the land, although felled and lying on the ground, should revert to 
the Cherokee Indians. Based on this contention and the case thereby 
made, it is clear that a cause of action exists cognizable in a court 
of equity and in this court, the jurisdiction hère existing by reason of 
the United States being a party, as heretofore stated. 

3. The next question is as to the relative rights of the parties under 
this contract, in view of ail the facts connected therewith and of the 
présent situation. The contract provided, in referring to payments, for 
"$5,000 upon the confirmation of this contract by the Secretary of the 
Interior of the United States," and, further on in the contract, this 
expression occurs : "In the event the Secretary of the Interior shall 
refuse to confirm this contract," etc. From this it will be clearly seen 
that the approval of the Secretary of the Interior to the contract was 
considered necessary to make the contract effective and valid. From 
what has been stated before, it will also be seen that by the action of 
the government in filing its former, bill, and by the action of the Sec- 
retary of the Interior in declining to approve the contract until May 
18, 1898, the purchaser of this timber was delayed something more than 
four years and seven rapnths in getting to work to eut and remove the 
timber which he purchased and had paid for in full. There is no doubt 
but that it was the contemplation of the parties to the contract that 
the purchaser should hâve 15 years in which to eut and remove the 
timber. By the action of the Secretary of the Interior in declining to 
approve this contract, resulting also in the previous litigation referred 
to, they lost, as stated, more than four years and seven months of this 
time. Should the government now be heard to say against the assignée 
in right of the purchaser of this timber that the 15 years should com- 
mence from the time the contract was entered into, when, by its action, 
the purchasers were prevented for such a considérable part of the 
pef iod from carrying on the work under the contract ? The contention 
of the government is that the contract commenced, as stated therein, 
from its date, and that the purchaser of this timber and his assignées 
knew that the approval of the Secretary of the Interior was not obtain- 
ed until 1898 ; and yet, with a full knowledge of this fact, and believing 
themselves to be able to eut and remove ail the timber of the sizes pur- 



UNITED STATES V. W. T. MASON LUMBER CO. 721 

cliased during the period remaining, they continiied with the con- 
tract, and that, more than 10 years remaining, they had ample time 
in which to get the full benefit of the contract, and to realize fully ail 
the rights to which they were entitled under it. 

I am doubtful about this, and careful reflection has not removed the 
doubt which I had on hearing the case. While I am not able to agrée 
entirely with the contention of the défendant in this matter as to this 
feature of the case, of one thing I am perfectly clear, and that is that 
the Company should hâve the right to remove the timber already eut on 
the land. We are in a court of equity— a court of conscience — and in 
my opinion it would be wholly inéquitable to refuse the défendant this 
right in view of ail that has occurred in the case. The company, know- 
ing that it would be claimed that the contract expired on the 28th of 
September 1908, exercised great diligence in cutting timber for a 
month or two before and up to that time. They eut timber which they 
had purchased and paid for long before, and, in view of the interrup- 
tions which they had had, and the long delay in getting to work, they 
should certainly be allowed to remove the timber which they had eut 
within that period. It is true that the language is "ail trees not eut and 
removed from said land at the expiration of said contract shall revert 
to and become the property of the party of the first part." The con- 
tention of the government is that, because this timber had not been 
removed, as well as eut, it reverted to the Cherokee Indians. The lan- 
guage is : "Ail trees not eut and removed. * * * " Taking this in 
connection with the right granted by the contract to erect sawmills, 
railroads, tramways, etc., I do not know that the contract should be 
construed so as to mean that ail the timber eut before the expiration of 
the contract, and still on the land of the Indians, should revert to them. 
If it be strictly construed in that way, even timber now on the tram- 
ways or at the mills, would revert to the Indians. It was probably 
originally contemplated by the parties that the trees would be removed 
to the sawmills, and sawed up, the whole work going on together. To- 
wards the expiration of the contract, on account of the great dis- 
stances, this being impossible, it seems within the fair meaning of this 
contract, properly construing it, that the company should hâve the right 
to take thèse trees to the mills, saw them up, and get the benefit of 
them. The contention of the defendant's counsel is that, when trees 
are severed from the stump, they are removed within the meaning of 
this contract. Whether this be true or not, I am inclined to think, 
taking the whole language of the contract together, that it was never 
contemplated that fallen trees should revert, even if after they are fell- 
ed they are "trees" within the meaning of the contract, which is 
doubtful. Be this as it may, however, I am perfectly clear, in view 
of the delay which the purchasers of this timber hâve suffered by rea- 
son of the action taken on behalf of the Indians, that it would be wholly 
inéquitable to refuse to allow them to remove the timber eut within 
the period limited by the contract. 

In several récent décisions the Suprême Court of North Carolina has 
held that instruments like this convey an absolute title in the timber 
embraced in the contract, defeasible as to timber not removed within 
172 F.— 46 
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the time limited. In Mining Company v. Cotton Mills, 143 N. C. 307, 
55 S. E. 700,:Chief Justice Clark says: 

"It Is true, as contended by the plaintiff, that 'a deed purporting to convey 
ail the wood and timber thereln described vests in the graiitee a présent state 
of absolute ownership insaid tiniber defeasible as to ail timber not removed 
within the time required by the terms of the deed.' Lumber Company v. Corey, 
140 N. 0.462, 53 S. E. 300; Hawklns v. Lumber Company, 13!) N. C. 160, 51 S. 
B. 852 ; Bunch v. Lumber Co., 134 N. C. 116, 46 S. E. 24." 

In Lumber Company v. Corey, the first headnote is as f ollows : 

"A contract to eut ail timber of an indicated measurement on certain land, 

for a fixed period. passes a présent estate in the timber defeasible as to ail 

timber not eut within the limit of the time flxed." 

A defeasance should not be extended beyond its necessary import 
and meaning. In this case it is, in effect, a forfeiture of timber bought 
and paid for, and forfeitures are not favored by the law ; so I think on 
the whole there can be no doubt of the right of the défendant Com- 
pany to remove the fallen timber. They should be allowed a reasonable 
time to do this. As to what a reasonable time would be, I will hear 
counsel on some day of the présent term, when it will be convenient 
for counsel for the government and défendant. When this time shall 
hâve been fixed, a decree may be taken in accordance with what has 
been said. 



CARTER V. FORÏNEY et al. 

(Circuit Court, N. D. West Virginia. September &, 1909.) 

INJTJNCTION (§ 152*) — Preliminaby Injunction — Resteaining Unlawfui. 
Acts of Stbiking Wobkmen. 

A preliminary injunction granted on conflicting affldavlts restraining 
striklng miners formerly in the eniploy of a coal company from iuter- 
fering with the property of the company or assaulting, threatenlng, or 
Intimidating its employés pending final hearing on a bill for a permanent 
injunction. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 337; Dec. Dig. 
§ 152.* 

Restraining boycotts, strikes, and other combinations by employés In- 
terferlng with commerce or business, see note to Shine v. Fox Bros. Mfg. 
Co., 86 C. C. A. 313.] 

In Equity. On motion for preliminary injunction. 

P. J. Crogan and F. E. Parrick, for plaintifï. 
Charles E. Hogg, for défendants. 

DAYTON, District Judge. After the overruling of the demurrer in 
this cause (for opinion, see 170 Fed. 463), by order entered July 30, 
1909, submitting motion for a preliminary injunction, the défendants, 
save and except George Kerchival, Claude Mankins, and John S. 
Douglass, hâve filed, to be read as their joint affidavit upon this hear- 
ing, their joint answer, sworn to by nine of their number, to the plain- 
tiff's bill, in which they distinctly and explicitly deny ail allégations 
of conspiracy, ail charges and ail and any acts, words, or déclarations 

•For other cases see same toplo & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



CAETER V. FORTNET. 723 

of threats, menaces, intimidation, insulting language, jeers, hootings, 
and assaults and violence charged against them therein. The défend- 
ant George Kerchival has filed his separate answer, to be read as his 
affidavit upon the hearing of this motion, to the same effect. In addi- 
tion, thèse défendants hâve filed, in résistance of this motion, the sep- 
arate affidavits of the défendants Charles Watkins and James Tuhill, 
Sr., in which they explicitly allège that ail the allégations in the bill 
imputing intimidation, coercion, or interférence on their several parts 
are untrue. 

The défendant Charles Watkins allèges himself to be a law-abiding 
citizen, married, with one child, and that he is a property owner in the 
town of Tunnelton, where he has lived substantially ail of his life ; 
that he is a churchgoer and member of the town council of Tunnelton ; 
that there has been no such ^disturbance as charged in the bill within 
the corporate limits of said town so far as he knows that could not be 
controlled by the local authorities, but that, on the contrary, good or- 
der has prevailed in said town, except so far as disturbed by drunken 
men brouarht in by the coal company f rom other places to take the place 
of the striking miners ; and that thèse men hâve indulged in shooting 
on the streets, hâve assaulted the police officers, and indulged in other 
acts of lawlessness against good order and the peace. 

The défendant James Tuhill, Sr., in his affidavit substantiates thèse 
statements, and allèges that for 13 years he has been a citizen of the 
town of Tunnelton, and that the superintendent of the coal company 
has admitted that he has never seen aflSant do anything to interfère 
with the men who are employed by the coal company, and that he only 
knew what he has been told by others. 

In addition to this, the défendants hâve filed the affidavit of Hubert 
Pentony, who states that he is a résident of the town of Tunnelton, 
and has been a résident of said town for 11 or 12 years ; that he was 
town sergeant from April 1, 1908, to March 31, 1909, and knows ail 
the défendants in this suit ; that he has heard the bill read, and from 
his own knowledge states that the charges of fraud, violence, intimida- 
tion, and coercion charged in the bill are untrue ; that he has had f ull 
opportunity to see the défendants and striking miners from the time the 
strike began until the présent, and that he has observed no act or at- 
tempt by force, fraud, intimidation, or other unlawful means to induce 
the employés of the said coal company to quit work or prevent others 
from going to work for it. He states that many persons hâve been 
brought into the town to work at said mines to take the place of the 
striking miners, and that those persons hâve indulged in promiscuous 
and aimless shooting, and that the managers and agents of the coal 
company hâve donc nothing to arrest them or taken any steps to hâve 
them punished; that there has been no violence, fraud, intimidation, 
or coercion of any sort used toward persons coming in on the passenger 
trains of the railroad ; that the former mayor of the town, now an at- 
torney for the coal company, refused to put on additional police force 
at the expense of the company on the ground that it was not necessary, 
and the affiant says that it was not necessary, and that he, as town 
sergeant, could take care of the situation himself, as there was no 
such violence or évidence of danger to property or persons as required 
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any assistance to enable him to maintain order as tlie police ofificer of 
tlie town of Tunnelton. 

The affidavit of Joseph A. Miller states that he has been a résident, 
except for six years, of Preston county ail his life ; that he is married, 
and is and has been holding the office of justice of the peace within 
the county of Preston since January 1, 1909 ; that he knows ail the 
défendants and T. R. Barber, the superintendent of the coal company; 
that the coal company brought into the town of Tunnelton persons 
from différent sections of the country to take the places of the striking 
miners ; that thèse men so brought into said town did promiscuous and 
aimless shooting in the streets ; that he personally saw and talked with 
Barber touching this shooting as a public officer ; that Barber would 
make no complaint against any one so shooting ; that he has been at his 
home at Tunnelton almost continuously since the Ist day of January, 
1909 ; that he never saw any misconduct'-on the part of the défendants 
indicating an effort to intimidate, coerce, or do violence to the em- 
ployés of the coal company; that he has heard the, charges read which 
are contained in said bill, and that there is no particle of truth in any 
of the statements so made against the défendants in said bill, except 
that he heard some of the boys about the town of Tunnelton bleating 
like sheep, but he does not know at whom they were bleating, nor can 
he say that they are any of the parties who are défendants to this bill. 
He further states upon his own accord and explicitly that most of the 
défendants named in the bill are among the most law-abiding and 
peaceable citizens in his part of the state of West Virginia ; that they 
are industrious, reliable, and skillful miners, and a number of them 
own their own homes. 

The affidavit of W. E. Smith states that he has been a résident o£ 
Tunnelton for seven years past; that he is a coal miner, knows ail 
the défendants ; that he has heard the bill in this cause read, and that 
there is no foundation in fact for its allégations of fraud, coercion, in- 
timidation, conspiracy, or other unlawful acts; that George Kerchi- 
val, one of the défendants, while at one time in the employ of the 
coal company, is mayor of the town of Tunnelton, is an upright, law- 
abiding citizen, and diligent in the discharge of his duties; that no 
necessity exists for guards to protect the company's property, and that 
law and order are maintained by town authorities. 

The affidavit of J. N. Thorn states that he is a restaurant keeper, 
résident in Tunnelton for four years past, knows ail the défendants, 
and knows them to be peaceable and law-abiding citizens ; that he has 
heard the bill read, and that, so far as his own knowledge extends, the 
charges of violence, coercion, and intimidation therein contained are not 
founded in truth; that since the awarding of the injunction he has not 
observed anything on the part of the défendants indicating an intention 
or purpose of interfering with the opération of the company's mining 
plant or to coerce or intimidate its employés ; that he is and has been 
since January 1, 1909, a constable for Preston county, has never been 
called upon nor has it been necessary to arrest any of the défendants 
since then, but that outside "strike breakers" hâve created more trouble 
than has been known in Tunnelton for the same length of time since 
lie has bee'n résident thereqf ; that he has for three nights deemed it 
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imprudent to go to bed because of the lawlessncss of tbese outside par- 
ties for whom he bas now in bis possession warrants of arrest for 
11 several persons. 

The afïidavit of the défendant George Kerchival states that he is a 
résident of Tunnelton for eigbt years past, bas been mayor thereof, 
since February, 1909, knows ail the défendants, knows them to be 
peaceable, law-abiding citizens, bas heard the bill read, and that its al- 
légations of fraud, violence, intimidation, and conspiracy are net true, 
and be knows them not to be true; that since the awarding of the 
injunction he bas observed nothing on the part of the défendants indi- 
cating any intention or purpose of interfering with the company's plant 
or of intimidating any of its employés. He tben réitérâtes the charges 
substantially set forth in the preceding afifidavits against the "strike 
breakers," and specifically charges that one of them was attempted to 
be sbielded from arrest by him and bis ofifîcers by the suprintendent of 
the Company. 

The affidavit of O. G. Ashley states that be is a résident for 33 
years of Tunnelton, prior to January 1, 1909, was constable of Preston 
county, knows ail the défendants, bas heard the bill read, that ail 
the charges thereof against the défendants of fraud, intimidation, con- 
spiracy, coercion, threats, and other unlawful acts bave no foundation 
in truth or fact, and réitérâtes the charges against the strike breakers. 

And the affidavit of E. M. Durr says that he is a résident of Tunnel- 
ton for 30 years, was formerly a railroad brakeman, now a miner; 
knows the défendants ; that tbey bave been peaceable and law-abiding ; 
that tbey bave not by threats, combination, coercion, intimidation, 
fraud, or violence interfered with the company's property or employés ; 
that he bas heard the bill read, and its charges to tbis effect are not 
founded in truth. He repeats the charges against the "strike breakers." 

On the other hand, the plaintiffs bave filed, heretofore in tbis cause 
with a view to asking rules for contempt and on said 20tb day of July, 
1909, in support of tbis motion: 

The joint affidavit of Mrs. Mary Martin, Mrs. L,ona Mayfield, M. 
L. Mayfield, George Zetty, George Laughry, Nathan Laughry, Robert 
Zetty, Ernest Davis, George Combs, and Harry Hall to spécifie acts 
after the restraining order became effective, first, on the part of de- 
fendant Claude Mankin, who said to Mrs. Martin and Mrs. Mayfield, 

wives of working miners, "You G d scabs get out of the 

door," and to Mrs. Mayfield, "Take in the children," that tbey (Mankin 

and others) were fighters and would kill the children, who were "d n 

scabs" ; second, on the part of défendants Mankin and John S. Doug- 
lass, who each assaulted George Zetty because be was an employé of 
the Company; third, on the part of said Mankin and Douglass, who as- 
saulted^ struck, and run out of a restaurant George and Nathan 
Laughry, company employés, calling them "scabs," and declaring their 
intention to kih ail "scabs"; fourtb, on the part of the défendants 
Mankin and "Bum" Layton, who at 10 o'clock at night stopped Robert 
Zetty and Ernest Davis, assaulted and searched one and overtook the 
other running away, threw him down and cboked him; on the part 
of said défendants Mankin and Douglass, who attacked George Combs 
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and Harry Hall, employés of the company, and called Combs "a G 

d black-hearted scab." 

The affidavit of Edward Edwards, which sets forth that défendant 
Douglass, the défendant Mankin aiding and abetting, struck him in a 

restaurant, and called him a "G d scab," on March 13, 1909, 

after the restraining order became effective. 

The affidavit of B. F. McNemar, a watchman for the company, which 
says that défendant Joe Selvey after the restraining order became ef- 
fective called those working for the company "yellow dogs." 

The affidavit of J. H. Glendenning, who says that the défendant Sel- 
vey, after the restraining order, stopped him in the county road, and 
denoiinced him and the others working for the company as "scabs and 
blacklegs." 

The affidavit of A. F. Cutlip, who says défendant Selvey, after the 
restraining order, denounced him and the others working for the com- 
pany as "two-legged dogs." 

The affidavit of C. Clayton Jones, who states that the défendant 
Victor Huffman, after the restraining order, called the daughter of 

Charles H. Jones, an employé, "a d n scab" and a "water sheep," 

frightening her until she went crying into the house. 

The affidavit of Charles H. Jones, who says that the défendant Huff- 
man called him "a d n scab," and attempted to hit him with a stone 

when he was passing from his work, this after the restraining order. 

The joint affidavit of A. F. Cutlip and J. W. Schroder, employés, 
who says that the défendant Wilbur Mease denounced them as "G-- — 

d scabs," and said the company did not work anything but "scabs 

and yellow dogs," followed them to a restaurant, and said : "Look at 
the G d yellow dogs." 

The affidavit of Mrs. Earl Wiles, in which she states she heard the 
défendant Harvey Halbritter say that "some one ought to put a stick 
of dynamite to the dam of the company and blow it out," and that "he 
would not be a bit too good to do it" ; and on another occasion that 
"some one ought to put a stick of dynamite under Shumaker's office," 
Shumaker being the company's bookkeeper. 

The affidavit of W. E. Imler, who states he was electrician for the 
company, and while returning from church was struck by a stone 
thrown by some one whom he could not discover or identify, but who 
called him a "scab." 

The affidavit of Lloyd Zetty, who states that the défendants prior to 
the restraining order were accustomed to congregate in numbers upon 
the streets and sidewalks of the town, and of insulting, threatening, 
and annoying the company's employés, and of threatening to destroy 
the property and mine of the company, and do injury and violence to 
its employés ; that about November 5, 1908, while the défendants Os- 
burn Fortney, Wm. F. Fowler, Walter Duvall, Wilbur Mease. and 
Clarence Milter were together in a crowd on the street, Fortney and 

Fowler threatened that they "would kill every s of a b that 

was working up there." 

The affidavit of Charles Price, who says he is the son of U. G. Priée 
long in the employ of the company, and in January, 1909, while stand- 
inij on a store platform near the mine, he was struck by one of the 
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stones thrown by parties down the street, whom he believes to hâve 
been some of the défendants ; that the défendants were accustomed to 
gather great crowds upon the streets, and by insults, threats, and vio- 
lence seek to make men quit work for the company, and that they 
frequently made threats of injury against the company's property. 

The affidavit of Cliarles H. Jones, who says that he was a miner for 
the company, résident of the town for several years, and while re- 
turning from his work on January 31, 1909, he was met by défendant 

Charles Watkins, who took hold of him and called him "a G d — ■ — 

black s of a b and a d n dirty liar," and said to him 

"G d you, I hâve a notion to kill you right hère," and that his 

only provocation or purpose of this assault was to intimidate him as an 
employé of the company. He states that assaults were made upon 
Wm. Zetty, A. J. Johnson, Stewart Bonnafield, W. E. Imler, John 
Brown, John A. Riley, Frank Kiley, and Charles Priée, employés. 

The affidavit of John A. Riley, a résident for several years of Tun- 
nelton and a company employé, who says that in August, 1908, an 
attack was made upon him by the défendant Eli Drake on the railroad 
track, who beat, wounded, and injured him solely because he was work- 
ing for the company ; that while making such assault Drake called him 
a "scab" and other terms of vilification. 

The affidavit of A. J. Johnson, a résident of Tunnelton for several 
years, who says that on September 16, 1908, the défendant John M. 
Herndon made an assault upon him when he was in a weakened condi- 
tion physically by reason of a récent sufferance of typhoid fever and 
seriously beat and wounded him, this in front of the Baltimore & Ohio 
passenger dépôt, without provocation or reason except his rage on ac- 
count of affiant's working at the company's mine; that while making 
this assault Herndon called him "scab" and other vile names. 

The affidavit of John Brown, a résident of Tunnelton for several 
years, who says that in August, 1908, while riding along the street on 
a bicycle, he was assaulted by the défendant "Bum" Layton, struck 
by a stone, wounded and injured by him, without cause, except that he 
was working at the mine. 

The affidavit of M. V. Shaflfer, a résident of Tunnelton for several 
years, who says that in August, 1908, in the nighttime, three masked 
men came to the power house where he was working, sought admission, 
but, being prevented by the night watchman, fired off a pistol near 
the door, and gave the night watchman a letter for affiant threatening 
him and other company employés that, if they did not cease working 
immediately, they would be killed, and that, if they permitted the fact 
to be known that such letter had been delivered to them or such visit 
had been made to them at the power house, they would be killed im- 
mediately. 

The affidavit of Frank Kiley, an employé, who says that on Novem- 
ber 3, 1908, that while walking along the sidewalk, without provoca- 
tion, he was struck by the défendant Harry Wilds and knocked off the 
sidewalk into a ditch or sewer ; that while he worked for the company 
in the summer of 1908 prior to the restraining order herein he was daily 
insulted, threatened, and abused upon the streets by the défendants 
and their sympathizers in order to intimidate and prevent his work- 
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ing; that the défendant James Tuhill, Sr., threatened and told him 
"don't you go to work any more, or you will get your head knocked 
off"; that défendants daily congregated on the streets, instilted the 
company's employés, calling them "yellow dogs," "scabs," "black- 
legs," and other vile epithets not fit to be written ; threatened said em- 
ployés with beatings and injury; that they would hâve "their heads 
knocked off," "their heads broken," and wonld be killed if they did 
not quit work; that they frequently threatened that they would de- 
stroy the property of the company, would blow up the dam, blow up the 
office, and destroy the company houses in which its employés lived. 
The affidavit of T. R. Barber, superintendent of the company, which 
sets forth that the company by reason of the strike closed down its 
mine from March, 1908, to August, 1908, when it started opérations 
again, but was so harassed by the combination and conspiracy of the 
défendants to prevent workmen from working by their daily assembling 
at or near the mine and upon the highy/ays leading to it and jeering, 
hooting, insulting the workmen, calling them "yellow dogs," "scabs," 
"blacklegs," "black sheep," and other vile epithets not fit to be written, 
that the company again suspended opérations until the last week in 
December, 1908, when it again undertook to operate its mine; that 
many of its men went back to work, but many, including the défend- 
ants, declined to do so and began again to threaten, insuit, and in- 
timidate those who did go to work by daily assembling upon the high- 
ways at or near the mine and calling the men thé names set forth and 
threatening to kill them; that he himself was often threatened with 
violence, and this conduct was likewise indulged toward his wife and 
family; that employés were attacked and assaulted while going to and 
from work, and he sets forth specifically assaults made by défendant 
Charles Messenger upon D. C. Williams, who was thrown or pushed 

from the sidewalk into a deep ditch and called a "G d n little 

blacklèg son of a bitch" by Eli Drake upon John A. Riley, who was 
beaten, abused, and greatly injured, by John M. Herndon upon Albert 
Johnson, who was beaten and injured, upon Phillip Rhodes at night 
by unknown men in force and numbers and who fired leaden bullets 
into and through his dwelling house, the wife and children of Rhodes 
being in the house, by Henry Wiles upon Frank Kiley, who was push- 
ed from the sidewalk; that besides thèse many other assaults were 
made or attempted upon various other employés, the person making 
which could not be identified, but the employés were constantly met, 
insultéd, threatened with death, if they did not cease work; that such 
assaults were made upon Geo. W. Zetty, W. P. Bridge, D. C. Arbogast, 
Charles Buzzard, W. E. Imbrey, and others; that the officiais of the 
town would or could not protect said employés ; the company obtained 
the services of two deputy sheriffs of the county who were unable to 
préserve order; that threats were made of destroying the company's 
property ; that it was greatly hampered in its opérations in comply- 
ing with its côntracts, and, without the restraining order herein, he 
believes it- would hâve been impossible for it to continue its opérations 
at ail ; that since such order most of défendants hâve ceased their un- 
lawful conduct, but certain ones named hâve in contempt of it violated 
it in certain particulars set forth. 
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A large number of the foregoing affidavits in addition to the spécifie 
acts set forth therein assert that défendants with many others by them 
incited constantly and continuously congregated in crowds upon the 
streets and sidewalks where employés of tlie company had to go to and 
from work to their homes and threatened them with serions injury if 
they did not quit work, reviled them as "scabs," "blacklegs," "yellow 
dogs," and other vile names ; frequently pushed, struck and assaulted 
them; that they daily congregated about the dépôt of the railroad at 
such times as trains were scheduled to stop, and whenever any one 
would alight whom they had reason to believe intended entering the 
service would crowd around such person or persons, and by entreaties, 
persuasions, abuse, threats, and vilifications strive to prevent them from. 
entering such service, and to compeî them to leave; that they would 
display large banners with written warning thereon to persons not to 
enter the service of the company; that, on account of thèse conditions^ 
deputy sherifïs of the county were sent there who were unable to main- 
tain order, and the Baltimore & Ohio Railroad Co. was compelled 
to and did send and stationed there a spécial policeman in and at the 
dépôt. Thèse gênerai statements of disorderly conduct are substan- 
tiated in addition by the separate affidavits of Thomas Fisher, a mer- 
chant ; of Everett Walker, a physician ; of J. W. Miller, a merchant ; 
of M. C. Gibson, a merchant; of W. E. Noël, a hôtel keeper; and of 
C. A. Fleegle, a railroad agent — ail of whom state they bave no con- 
nection of any kind with the company. 

The condition of things revealed by thèse affidavits is startling. Ten 
of the défendants by reason of their vérification of answers, together 
with the mayor of the town, a member of its council, its sergeant, the 
résident justice of the peace, the résident constable, and four others, 
bave emphatically and in unqualified terms under oath stated the allé- 
gations made in plaintiiï's bill of lawless conduct on the part of défend- 
ants to be absolutely false and untrue, that défendants are peaceable, 
law-abiding citizens with the very best character, and the town govern- 
ment of Tunnelton in efifect bas been both compétent and efficient. On 
the other hand, 31 persons bave set forth under oath a condition of 
afifairs which, if true, shows thèse défendants or most of them to be 
in principle utterly regardless of the law and the rights of their fellow- 
men, as prone to lawless deeds almost as the sparks are to fly upward, 
and also shows the of-xers of the town and those of the county résident 
at Tunnelton to hâve been absolutely false to their officiai duty and 
their administration of justice and maintenance of law and order to 
liave been the baldest farce. It is impossible to reconcile the state- 
ments of thèse conflicting affidavits. It cannot be donc. There is clear 
perjury somewhere, and it should be sifted ont and prosecuted. 

It seems to me that there is nothing for me to do but to award this 
preliminary injunction, require the parties to take the évidence, and 
détermine fînally the case upon its merits. 
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ASHEVILLH LUMBER CO. v. HYBB. 

(Circuit Court, M. D. Pennsylvanla. September 13, 1909.) 

No. 227, June Term, 1007. 

1. CoRPOKATioNS (§ 545*)— Officers— Wkgngful Use of Coepobate Funos— 

Obtainisq Prefeeence as Ceeditok. 

An ofBcer of an insolvent corporation, who has clalms agalnst it or 1» 
bound on Us obligations, must share ratably with other creditors, and can- 
not seeure to himself any advautage or préférence over them by using 
lils power as an offlcer to pay his clalms, or those on whlch be Is liable, 
when It is évident that other creditors cannot be pald In fuU and that tbe 
corporation cannot continue Its business. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. |§ 2170-2175 ; 
Dec. Dlg. § 545.*] 

2. Corporations (§ 545*)— Officees— LiIabilitt to Ceeditors fob Misappli- 

CAÏlON OF FUNDS. 

Défendant, who was treasurer and gênerai manager of a corporation, 
after It had become hopelessly Insolvent, used ail of Its available funds 
to pay certain notes on which he and other directors were indorsers, and 
In payment of bis back salary and temporary advances whlch he had 
made in cash shortly before to meet demands on the company. Held, In 
an action to recover, for the beneflt of gênerai creditors of the company, 
the sums so paid out, that défendant was liable for the sums he had so 
uulawfuUy applied on clalms whlch were not entltled to préférence, and 
that It was no défense that other directors, who were also indorsers, were 
released by suoh payment, but that he was entitled to hls salary and the 
sum taken In repayment of cash advances made. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 2170-2175; 
Dec. Dlg. § 545.*] 

S. COBPORATIONS (§ 548*)— LlABILITT OF OfFICERS TO OBEDITOES — SUIT TO EN- 
FOBCE. 

The fact that a credltor of a corporation, whlle It was Insolvent and 
a short tlme before It ceased doing business, recelved payments on his 
debt whlch gave him a préférence over some of the other creditors, does 
not dejirlve him of the right to malntain a suit In behalf of hlmself and 
ail other creditors agalnst an officer of the corporation to recover sums 
illegally used by such officer in paying other debts on which he was per- 
Boiially liable. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 54S.*] 

In Equity. On final hearing. 

Grant Herring, for plaintiffs. 
Harry S. Knight, for défendant. 

ARCHBALD, District Judge. This is a bill bronght by certain cred- 
itors of the Bloomsburg Lumber & Manufacturing Company, on behalf 
of themselves and others, to charge the défendant with money of the 
company paid out by him as treasurer, in fraud, as it is said, of their 
rights. The Bloomsburg Lumber & Manufacturing Company was in- 
corporated under the laws of Pennsylvanla, somewhere about Janu- 
ary 1, 1904, to conduct a lumber and planing mill business, with a 
capital of $41,000, of which $16,000 was paid in, in cash; the balance 
being represented by real estate put in at $25,000. The money paid 

*For other cases see eame toplc & § uumbbk iu Dec, & Am. Digs. 1907 to date, & Rep'r Indexe» 
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în was exhausted in the purchase of machinery and material, and with- 
in four or five months, in conséquence, the company was compelled to 
borrow $10,000 for working capital, which was secured at différent 
banks on notes indorsed by the défendant and two other directors. The 
défendant was treasurer of the company from the start, and on May 1, 
1906, was made gênerai manager, and given full charge. The business 
was a losing one from the beginning, running $4,000 behind the first 
year, and $6,000 the second; and on January 15, 1906, when an 
account seems to hâve been taken, the indebtedness amounted to $33,- 
000, which was increased by July to $43,000, at which time the banks, 
not being satisfîed with the outlook, gave notice that the loans which 
they were carrying must be paid. On August 20, the accustomed pay 
day, the company was not able to meet its July pay roll, and some 10 
days later a bill was filed against it in the common pleas of the county 
upon which the défendant was appointed receiver. Meantime the de- 
fendant, as treasurer, had been collecting in and realizing upon the 
available assets of the company, getting together in this way some 
$10,000, which he used, to take care of the notes at bank, on which 
he and the other directors were indorsers, and also to pay himself for 
salary and advancements, ail of which he did on his own responsibility 
and without consultation with the other directors. The payments so 
made were as f ollows : 

August 18. 10 months' salary 51,000 

20. First National Bank of Catawissa 1,000 

■" 24. First National Bank of Bloonisburg 4,000 

■" 26. First National Bank of Berwick 2,500 

" 28. Money advanced by défendant personally 51S 

"" 30. Fanners' National Bank of Catawissa 1,000 

Total $10,015 

This drained the treasury of every dollar, and the day after the last 
payment the bill for the appointment of a receiver was filed. It is to 
recover for the benefit of creditors generally the money so paid out 
that the présent suit was instituted. The contention is that, the com- 
pany being hopelessly insolvent, the défendant had no right to take ad- 
vantage of his position, as gênerai manager and treasurer, to prefer 
himself and pay oflf the indebtedness due to him individually and the 
obligations for which he and the other directors were liable, and that, 
having donc so, it was a breach of trust and a constructive fraud, for 
which he is answerable to creditors. 

The doctrine which is thus invoked, while not of universal ac- 
ceptance, is the better, if not the prevailing, rule. 7 Am. & Eng. Encvc. 
Law (2d Ed.) 743, 744; 10 Cyc. 1255; Morawetz, Corp. § 787; 
Thomp. Corp. §§ 6503, 6504. It is that of the Pennsylvania and the 
fédéral courts, and is therefore controlling hère. It was expressly held 
in Hopkins' Appeal, 90 Pa. 69, that where the officers of an insolvent 
corporation, to whom it was indebted, took notes and got judgment by 
default in their own favor, on which exécution was issued and the 
property of the company sold, it was a fraud in law, which gave them 
no préférence over other creditors in the distribution of the proceeds, 
which should therefore go equally to ail. And in Kerstetter's Appeal, 
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149 Pa. 148, 24 Atl. 163, a similar décision was made; the rule, as laid 
down in Morawetz on Corporations, § 787, tliat the directors of an in- 
solvent corporation who hâve claims against it must share ratably with 
other creditors, and cannot secure to themselves any advantage or 
préférence over them, by using their power as directors, being express- 
ly approved. "If on the discovery of the insolvency of the corpora- 
tion," it is said, "its officers were at liberty to appropriate its entire 
assets in satisfaction of their demands against it, outside parties deal- 
ing with it would be utterly devoid of protection. The law does not in- 
tend or allow such an appropriation, by persons intrusted witli the man- 
agement of the corporation." And Mechanics' Building Association's 
Estate, 302 Pa. 589, 52 Atl. 58, and Pangburn v. American Vault Co., 
205 Pa. 83, 54 Atl. 504, are to the same effect. "The established rule," 
as it is said, in the former, "is that a director of a corporation may ad- 
vance money to it, and may take from it a mortgage or other security, 
like any ordinary creditor, * * * but that when the corporation has 
become insolvent he cannot thus secure himself for past advances." 

There is nothing to call this in question in Mueller v. Pire Clay Com- 
pany, 183 Pa. 450, 38 Atl. 1009 ; it being found in that case that, at 
the date of the judgriient confessed to secure the notes on which the 
directors were indorsers, the company was solvent, and that the judg- 
ment was not given to prefer the directors, but in order to satisfy the 
demands of the banks, and as a condition to the extension of existing 
loans, which was essential to the continuance of the company's business, 
and not with the idea of stopping it. The rule that the directors of 
an insolvent corporation may not take advantage of their position to 
the détriment of other creditors, as declared in previous cases, was at 
the same time in terms approved ; such action, as it is said, being con- 
structively fraudulent, and the burden being on the officers prefer- 
red to show that it was fair and conscionable. And the case of Cowan 
V. Plate Glass Co., 184 Pa. 1, 38 Atl. 1075, is no différent. 

The same rule prevails in the fédéral courts, of which one or two 
examples will be sufficient. Thus, in Koehler v. Iron Company, 2 
Black (U. S.) 715, 17 L. Ed. 339, it was held that a mortgage executed 
by the officers of a corporation in failing circumstances to secure an ex- 
isting indebtedness due to themselves, in abuse of their authority, was 
not enforceable. "Directors cannot thus deal with the important inter- 
ests intrusted to their management," as it is said. "They hold a place 
of trust, and by accepting the trust are obliged to exécute it with fidel- 
ity, not for their own benefit, but for the common benefit of the stock- 
holders of the corporation." So where, in Drury v. Cross, 7 Wall. 
299, 19 L. Ed. 40, the directors of an insolvent railroad, who had in- 
dorsed its notes, which were secured by its bonds, procured a fore- 
closure of the trust mortgage and a sale of the road, with its equip- 
ment, which they assisted the purchaser to acquire for an inconsiderable 
sum, the transaction was held to be tainted with such fraud as made the 
purchaser liable to creditors of the company for the value of the 
property obtained. "The conduct of the directors of this railroad 
corporation," says the court, "was very discreditable, and without au- 
thority of law. It was their duty to administer the important matters 
committed to their charge for the mutual benefit of ail parties interest- 
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ed, and in securing an advantage to themselves, not common to the oth- 
er creditors, they were guilty of a clear breach of trust. To be relieved 
from their indorsements, they were willing to sacrifice the whole prop- 
erty of the road. Bound to exécute the respective duties intrusted to 
their management with absolute fidelity to both creditors and stock- 
liolders, they nevertheless acted with reckless disregard of the rights of 
creditors as meritorious as those whose paper they had indorsed." 

This, no doubt, was an extrême case, but the same principle was 
involved. It has also been asserted in numerous cases in the lower féd- 
éral courts, of which a few only need be named. Lippincott v. Shaw 
Carriage Company (C. C.) 25 Fed. 577; Sprague Brimmer Manufac- 
turing Co. v. Murphy Furnishing Goods Co. (C. C.) 26 Fed. 572 ; White 
Manufacturing Co. v. Pettes Co. (C. C.) 30 Fed. 865 ; Adams v. Kehlor 
Milling Co. (C. C.) 35 Fed. 433; Consolidated Tank Une Co. v. 
Kansas City Varnish Co. (C. C.) 45 Fed. 7; Farmers' Loan & Trust 
Co. V. San Diego Car Co. (C. C.) 45 Fed. 519; Sutton Manufacturing 
Co. V. Hutchinson, 63 Fed. 496, 11 C. C. A. 320; Northwestern Mutu- 
al Life Insurance Co. v. Cotton Exchange Real Estate Co. (C. C.) 
70 Fed. 155. 

The case of Twin Lick Oil Co. v. Marbury, 91 U. S. 588, 23 L. Ed. 
328, is in no respect opposed ; the transaction there being nothing more 
than a loan of money in good faith to the corporation by one of its 
directors, secured by a deed of trust of its property, made at the time 
as a condition to the loan, which there is nothing in law or equity 
to prevent. The court at the same time takes pains to déclare : 

"That a director of a joint-stock corporation occupies one of those fiduciary 
relations where his dealings with the subjeet-matter of his trust or agency, 
and with the beneflciary or party whose interest is eonfided to his care, is 
viewed with jealousy by the courts, and may be set aside on slight grounds, 
is a doctrine founded on the soundest morality, » * • which has received 
the clearest récognition in this court" 

— which suggests no intended departure from other cases. In San- 
ford Fork & Tool Co. v. Howe Co., 157 U. S. 312, 15 Sup. Ct. 621, 
39 L. Ed. 713, also, the circumstances took the case out of the ordinary 
rule. The corporation there, although insolvent in the sensé that it 
did not hâve sufficient property to pay its debts, was still a going con- 
cern and intended to continue its business, and the mortgage security 
given to its creditors was not to protect past indebtedness alone, but 
to procure an extension of the maturing paper of the company and 
obtain further advances of crédit, ail of which is very différent from 
what we hâve hère. 

That a case is presented, in the présent instance, within the rule so 
laid down, would seem to be clear. Of the insolvency of the corpora- 
tion, at the time of the payments complained of, there can be no doubt. 
The indebtedness, including that which was preferred, amounted, as 
already stated, to $43,000, to meet which but $10,000 could be got to- 
getlier after turning every penny. The real estate was ail that was left, 
and this was incumbered with a mortgage of $6,000, as it had been 
from the beginning, subject to which it was subsequently sold by the 
défendant, as receiver, for $5,350. So involved was the company that 
it could not pay its workmen their July wages, some $2,500, or at least 
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it did not; the money being used by the défendant to pay off the notes 
at bank instead. If there is any virtue, therefore, in the doctrine that 
officers of a bankrupt corporation cannot sélect and pay oflf the in- 
debtedness for which they are individually liable to the détriment of 
other creditors, a case in which to apply it is fully made out. 

It is said that the notes were called, and that the défendant had no 
option but to pay them, which rebuts the idea of f raud. But the banks 
were not the onïy creditors who were asking for their money. Nor is 
it as though payment was made to stave off failure and enable the Com- 
pany to keep on. With failure in sight and ail parties demanding pay- 
ment, the défendant simply saw fit to prefer those that would suit his 
own interest best. This was an abuse of his position, and not the 
equality of treatment which the law requires. 

It is further said that the défendant was opposed to the receivership ; 
his idea being that, if the principal stockholders would make good the 
amount that had been taken from the working capital, the company 
could still go on and succeed. But this does not do away with the 
effect of what had been done. It concèdes the extremity that the com- 
pany was in, which is not lessened by the fact that the défendant 
thought there was possibly a saving chance. 

It is urged that, the notes having been paid, the other indorsers 
are discharged, and that it would not be f air to throw the whole burden 
on the défendant, as the bill seeks to do ; but, if the défendant has got 
into any such dilemma, he has only himself to blâme. The plaintifïs 
are not to be denied the relief which they are entitled to, because of 
this resuit. 

It is also said that large payments were made to both the plaintiffs 
just before the company failed, and that, having themselves been pre- 
ferred over other creditors, they are not in a position to complain. 
But this is not a proceeding in bankruptcy, where considérations of that 
kind might apply. There was nothing to prohibit them as creditors, 
subject only to being so called to account, from getting ail that they 
could on their debts, and the responsibility of the défendant is not 
lessened thereby. It is to be observed, also, that suit is brought in 
the interest of ail creditors, and not of the plaintift's alone. 

But, while the défendant should be made to restore that which was 
paid to the banks on the notes where he was indorser, a distinction is 
to be made, in my judgment, as to his salary and the cash advances 
which he had made. Salary, like wages, stands for daily bread; and 
to the extent of six months, at least, the amount due him was a pre- 
ferred lien on the real and personal property of the company, which 
the défendant could hâve enforced. Scull's Appeal, 115 Pa. 141, 7 
Atl. 588. Even without that, the salary being payable monthly, as it 
accrued, and having simply been deferred for the company's relief, it 
is going too far and making too large a demand on human nature to 
hold that he could not pay himself what was so his due when the end 
was in sight. 

And this indulgence should be accorded, also, to the $515 of money 
advanced. This had been paid out for the company from time to time 
in small amounts to take care of pressing demands, as a temporary ac- 
commodation, untU there should be funds to repay it, an arrangement 
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which the défendant simply enforced when the time came. It was 
not like the payment of long-standing loans, which were being cariied 
on indorsements at bank. The distinction may be a narrow one ; but 
the défendant is held to a heavy responsibility as it is. 

The bill is sustained, and a decree directed to be entered in favor o£ 
plaintiffs to the extent indicated, with costs. 



EOGERS V. FIDEMTT SAVINGS BANK & LOAN CO. et al. 
(District Court, W. D. Arkansas, Ft. Smith Division. September 22, 1909.> 

1. BANKRUPTCT (§ 159*)— PREFERENCES. 

Whether a transaction is a préférence must be determlned by its ef- 
fect to prefer tlie créditer receiving tlie benefit thereof, and not by it» 
form. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dlg. I 247; Dec. Dig. 
i 159.*] 

2. Bankeuptcy (§ 164*)— Pkefekences — Patment. 

A banljrupt in October, 1004, opened a store at B., and began dolng 
business with défendant bank. Ilis first deposit was ruade October 11, 
1904, and he contlnued making deposits uutil December 24th following, 
when his overdrafts at the bank aggregated .$2,039. On December 24th 
the bank refused to pay any more of his ehecks until deposits had been 
made to cover them, and several ehecks were protested for nonpayment- 
On December Slst tlie bankrupt sold out his business at B., the purchaser 
agreeing, as a part of the considération, to pay the debt to the bank, which 
he subsequently did; an adjudication in bankruptey being made February 
16, 1905. Held, that the transaction operated to prefer the bank, and wa» 
therefore a voidable préférence. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dlg. § 2G7; Dec. 
Dig. 8 164.*] 

8. Limitation of Actions (§ 5*)— State Statute— Application. 

Klrby's Dig. Ark. § 5083, providing that if an action shall be commenced, 
and plaintiff suffer a nonsuit, he may commence a new action within a year 
after such nonsuit was suffered, etc., was not Intended to and did not pur- 
port to shorten the gênerai statute of limitations, but was a saving clause 
to prevent a bar that had aiready ruu when the nonsuit was suffered. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. Jî 
13-15 ; Dec. Dig. § 5.»J 

Action by J. W. Rogers, as trustée in bankinptcy of A. C. Reifel, 
against the Fidelity Savings Bank & Loan Company and another to 
recover an alleged préférence. Judgment for piaintifï as against the 
Fidelity Savings Bank & Loan Company alone. 

In this case the Jury was walved, and the case submitted to the court, sitting 
as a jury. The court finds the following facts: A. C. Reifel prior and durlng 
the year 1904 was a marchant doing business at the town of Rogers, in Ben- 
ton county, Ark. Early In Oc-tober, 1904, he also opened a store at Benton- 
ville, In the same county. On January 5, 1905, his creditors filed an Involun- 
tary pétition in bankruptey against him in this court, and he was on the 16th 
of February, 1905, adjudged a bankrupt, and plaintiff, J. W. Rogers, was elect- 
ed trustée In bankruptey of his estate, and duly qualified as such, and is now,. 
and bas been ever since February 5, 1905, such trustée ; that the défendant 
bank Is a corporation organized under the laws of Arkansas, and bas been 
since October, 1904, and is now doing a banking business at Bentonville, Ark. ; 

•For other oasei aee same topio & ! hcmeeb In Dec. & Am. Dig». 1907 to date, & Rep'r Indexes. 
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that the bankrupt enrly In October, 1904, opened a store at Bentonville, and 
continued the business at Rogers, the two stores belng condueted separately, 
the store at Rogers dolng business at Fellcer's Bank, at Rogers, and, as soou 
as he opened the store at Bentonville, he opened an account for that store with 
the défendant bank. His first deposit at defendant's bank was October 11, 
1904, and he continued making deposits from sales of the Bentonville stock 
until December 24, 1904, a little over a month and a half, when his overdrafts 
at the defendant's bank aggregated $2,059, which was used in paynieut ot 
goods which went Into the Bentonville store. From October 11, 1901, to 
October 19, 1904, the bankrupt's deposits exceeded his drafts, and the flrst 
overdraft occurred October 19, 1004, and, after that, his overdrafts exceeded 
his deposits until December 24, 1904. About the middle of December, 1004, 
défendant Burks, who was the président and a member of the board of di- 
rectors of défendant bank during ail the time hereiu referred to, had a con- 
versation with the cashier of the Felker Bank at Rogers, in which the cashier 
of the Felker Bank infornied him that the bank at Rogers had transferred its 
claims against Reifel to a JIrs. Jackman, at Rogers, and that Burks had bet- 
ter uot let Reifel get in debt to him too deep. A weelî or ten days later, on 
December 24 th, the défendant bank refused to pay a check of Reifel's for .fl.T. 
nntil a deposit was made to cover it. About December 24th Reifel drew on 
defendant's bank a draft for $000, and defendant's bank refused to pay it, and 
returned it. On December 31, 1904, J. S. Nelson & Son, a shoe company, sent 
for collection through the First National Bunk, of Bentonville, a check drawn 
by Reifel for $300. This check the défendant bank refused to pay, and it 
was protested. Défendant bank extended no crédit to Reifel after December 
24, 1904. On December 31, 10O4, the very day the said check of Nelson & 
Son, shoe company, for $300 was protested, Reifel sold out his Bentonville 
store to George P. Jackson, and the same day the following writings vs'ere 
executed: 

"Whereas, A. O. Reifel, at even date herewith and for a valuable and suf- 
flcient considération sold and delivered to Geo. P. Jackson, a gênerai stock of 
merehandise, flxtures and furniture owned by the said Reifel, and, being and 
situate in. the brick business block in Bentonville, Arkansas, known as the 
Haney block, at and for the invoice priée of seveuty cents on the dollar of 
the original eost thereof, and 

"Whereas, by the ternis of the said sale and the agreement of the said Jack- 
son and Reifel, out of the proceeds of said sale, the said Jackson was to ap- 
ply and pay to W. A. Burks for said Reifel the sum of two thousand and flfty- 
nlne ($2,059.00) dollars, and the remainder and balance of such proceeds when 
ascertained, to be pald by said Jackson to W. R. Felker, and, 

"Whereas, in considération of the payment to W. A. Burks by said Jackson, 
the sum of $2,059.00. 

"Now, therefore, This évidences that the said W. A. Burks do by thèse 
présents, promise and agrée with the said Geo. P. Jackson, his heirs and ad- 
ministrators to warrant and défend tlie title to said stock of merehandise to 
the extent of the value of said sum of said $2,059.00 and further to liold, keep 
and indemnify the said .Tackson and administrators against ail claims that 
may be legally asserted against said stock of mercliandise to the extent and 
amôunt of said sum of said $2,059.00 so received by me for the faithful aiid 
apt performance of the foregolng obligation and indemnity, we bind ourselves, 
our heirs and légal représentatives. 

"Witness our hands this the 31st day of December, 1004. Executed in 
duplicate. W. A. Burks. 



"This évidences that Geo. P. Jackson hereby fixes and recognizes his lia- 
bility to W. A. Burks in the sum of $2,059.00 for the purposes and considéra- 
tion set forth in the obligation on the reverse side hereof, and to be due and 
payable within GO days from date hereof without interest, and in such in- 
stallments as the said Jackson may elect, provided, Uowever, he may hold 
and retain said sum of $2,0.59.00 or so much thereof as may be necessary to 
fully indemnify him as provided in the obligation on tlie reverse side hereof. 
unless the said Burks shall elect to exécute the obligation on the reverse side 
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hereof wlth satisfactory security to sald Jackson, and thereupon said sum of 
$2,059.00 shall be paid over to the said Burks at any time after the expiration 
of 60 days from this date. 

"Given under our hands thls the Slst day of Dec, 1904. 

"W. A. Burks. 
"G. P. Jackson." 

Copied from reverse side of original agreement: 

"Recelved $559.00 payment on tlie within agreement tlils 21st day of Jany. 
1905. 

"Recd. $500.00 this Jan. Slst, 1905. 

"Recd. $500.00 thls Feb. 21st, 1905." 

The Bentonville store at the time the sale to Jackson occurred and the fore- 
going instruments were executed had about $6,000 of merchandise, and had 
very little indebtedness except to the défendant bank. In malclng the sale to 
Jackson It was understood between Reifel and Jackson (and of this the de- 
fendant was advised) that the sale was not for cash, but that Jaclison should 
assume (wlth défendant bank's consent) the overdraft of $2,059, and to re- 
iease Reifel from the same, and carry out the agreement contained in the 
wrltings herelnbefore set forth. As it was not convenlent to get the bank 
directors together in order to carry out the défendant bank's part of the 
agreement, défendant Burks, its président, did it in his own uame, but acted 
for the bank, without the knowledge of the other members of the board of 
directors. The sale to Jackson was made, or agreed, at 70 cents on the dol- 
lar. The stock was part new, and part had been on hand for some time. 
When Jackson executed the obligation to pay the bank $2,059, Burks credlted 
Reifel's account wlth the bank wlth that sum, and Jackson's note for that 
amouiit was in due time fully paid by Jackson as per agreement, and no one 
else paid anything on that account. Prior to the proceeding in banlvruptcy 
Reifel had a wlde réputation as a successful business man aud merchaut. The 
proeeeds of the sale of the Bentonville stock was paid to the défendant banls 
and to the Pelker Bank at Rogers. Défendant Burks did not know just how 
much Reifel owed at Rogers and Bentonville when he sold to Jackson. At the 
time Reifel sold to Jackson he was insolvent, but the défendant did not know it 
untll after Jackson had paid the debt to the bank. The bankrupt's estate 
paid about 27% cents on the dollar, and is stlU in process of administration, 
not having been closed. 

2. The court further iïnds that J. W. Rogers, as trustée as aforesald, com- 
menced a suit in the circuit court of Benton county, Ark., on the 9th of March, 
1905, against the défendant for thls same debt, and on the 3d of April, 1907, 
the same was dismissed without préjudice, and more thau a year elap.sed 
thereafter before this suit was commenced. 

W. A. Dickson, for plaintiff. 
J. A. Rice, for défendants. 

ROGERS, District Judge (after stating the facts as above). On 
this finding of facts the court déclares the law in favor of the plaintiff, 
as against the défendant bank ; and that the cause of action is not bar- 
red by the statute of limitations. This court fmds that Reifel was 
insolvent when he sold to Jackson. In the light of the facts, no other 
conclusion could be reached than to hold that Reifel at the time of the 
sale knew that he was insolvent. If he knew it, providing, as he did, 
for the full payment of the défendant bank, he knew he could not pro- 
vide for the full payment of his other creditors. Therefore, the pay- 
ment of the défendant bank was intended by him as a préférence. It 
was not necessary that the défendant bank or Burks should hâve 
known that the payment was intended by Reifel as a préférence, or 
even should hâve believed it was so intended. It was sufficient if 
Burks acted for the bank in caring for its claira against Reifel, and 
172 F.— 47 
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came into possession of facts as to the condition of Reifel's business 
sufficient to produce in the mind of an ordinarily prudent man rea- 
sonable cause to believe that Reifel was insolvent, and that the pro- 
vision for the payment of his debt was intended as a préférence. It 
would bé profitless to discuss this évidence. I am unable, after the 
most careful considération of ail the évidence, to get the consent of 
my mind that the facts and the transaction in the possession of the de- 
fendant Burks at the time the sale was made from Reifel to Jackson 
were not ample to put any ordinarily prudent man upon inquiry as to 
the solvency of Reifel and of his intention in making the sale to 
Jackson ; and the proper inquiry could not hâve failed to hâve resulted 
in the disclosure of Reifel's condition and purpose. The transaction 
in this case must be determined by its efïect, and not by its form. The 
effect was to prefer the bank. The following cases can be read with 
profit on thèse points : Roberts v. Johnson, 151 Fed. 567, 81 C. C. A. 47, 
18 Am. Bankr. R. 132 ; In re Coffey, 19 Am. Bankr. R. 149 ; In re Hines 
(D. C.) 144 Fed. 543, 16 Am. Bankr. R. 495 ; Suffel v. McCartney Nat. 
Bank, 127 Wis. 208, 106 N. W. 837, 115 Am. St. Rep. 1004, 16 Am. 
Bankr. R. 259; In re Andrews, 144 Fed. 922, 75 C. C. A. 562, 16 Am. 
Bankr. R. 387 ; Parker v. Black (D. C.) 143 Fed. 560, 16 Am. Bankr. R. 
202; In re Eggert, 102 Fed. 735, 43 C. C. A. 1, 4 Am. Bankr. R. 449; 
In re Virginia Hardwood Mfg. Co. (D. C.) 139 Fed. 209, 15 Am. Bankr. 
R. 135 (decided by this court, and cases there cited) ; In re Pfaffinger 
(D. C.) 154 Fed. 523, 18 Am; Bankr. R. 807, which case contains a very 
clear discussion, and cites many cases in point. 

As to the statute of limitations, section 5083, Kirby's Dig. Ark., was 
not intended and does not purport to shorten the gênerai statute of lim- 
itations. It was intended as a saving clause to prevent a bar where it 
had already run when the nonsuit was sufïered. Karnes v. American 
Fire Ins. Co., 144 Mo. 413, 46 S. W. 166 ; Long v. Long, 141 Mo. 
352, 44 S. W. 341; Coffin v. Cottle, 16 Pick. (Mass.) 383. This suit 
is therefore not barred either under the bankrupt law or the statute of 
limitations of the state. It is not necessary to décide what statute 
applies to this character of case. 

The finding of the court is that the plaintiff recover from the de- 
fendant bank $2,059 and 6 per cent, interest from the 9th of March, 
1905, the date the original suit was brought, amounting in the aggre- 
gate to $2.619.39, with costs; and the court finds the issues in favor of 
the défendant Burks. 



OREGON TRUNK UNE, Inc., T. DBSCHUTES R. CO. 

(Circuit Court, D. Oregon. August 24, 1909.) 

No. 3,531. 

1. PuuT.TO Lands (I 92*)— Grant of Riqht of Wat to RArLEOADS— Vestiwo o» 

TiTLE. 

Under Act March 3, 1875, c. 152, 18 Stat. 482 (U. S. Comp. St. 1901, p. 
15G8), grantlng rlgbt of way through the public lands to any rallroad Com- 
pany duly organlzed whlch shall hâve flled with the Secretary of the In- 

*For oUiar cases see same toplc & { nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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terior a copy of its articles of Incorporation and proofs of its due organi- 
zation, and providing that any Company desirlng to secure tlie beneflts of 
tlie act shall witliin 12 montlis after the location of any section of its 
Une, if the land is surveyed, file with the register of the local land office 
a profile of its road, "and upon approval thereof by the Seeretary of the 
Interior the same shall be noted upon the plats in said office, and there- 
after ail such lands over which such rlght of way shall pass shall be dis- 
posed of subject to such right of way," the approval of the map showing 
such profile Is équivalent to a patent, and vests in the corporation title to 
the definlte rlght of way shown thereon. Such title, however, dates from 
the time of such approval, and does net relate back to the date of the 
filing of the articles of incorporation or to the time of survey, and, as be- 
tween two companies each seeking to secure the same rlght of way in 
whole or in part, the one whose map is first approved obtains tlie title. 
[Ed. Note.— For other cases, see Public Lands, Cent. Dig. § 270; Dec. 
Dig. § 92.*] 

2. Public Lands (§■ &2*)— Géant of Right or Way to Railboads— Right to 
Attack. 

A railroad company cannot attack the title of another company to a 
right of way over the public lands, conlirmed to it by the Seeretary of the 
Interior under tbe statute, unless it shows that at the time of the grant it 
had itself an interest in such right of way, and was lawfully entitled to it 
instead of the grantee. 

[Ed. Note. — For other cases, see Publie Lands, Dec. Dig. § 92.*] 

In Equity. On cross-motions for preliminary injunctions. 

Charles H. Carey and James B. Kerr, for complainant. 
W. W. Cotton and Zera Snow, for cross-complainant. 

BEAN, District Judge. This is a contest between two railroad com- 
panies for the possession of and the right to build a railroad on a strip 
of land 300 feet wide and about 20 miles long through the public lands 
of the United States on the east side of the upper Deschutes river, in 
this state, and. each company is asking for a preliminary restraining 
order against the other. Both claim the right to occupy the land in 
question under Act Cong. March 3, 1875, c. 152, 18 Stat. 483 (U. S. 
Comp. St. 1901, p. 1568), "granting to railroàds the right of way 
through the public lands of the United States." The first section of 
this act provides: 

"That the right of way through the public lands of the United States Is 
hereby granted to any railroad company duly organized under the laws of any 
State or terrltory, except the District of Columbla, or by Congress of the 
United States, which shall hâve filed with the Seeretary of the Interior a copy 
of its articles of incorporation, and due proofs of its organization under the 
same, to the extent of one hundred feet on each side of the central Une of 
said road." 

By the second section it is declared that: 

"Any railroad company whose right of way or whose track or roadbed upon 
such right of way, passes through any canyon, pass or défile, shall not prevent 
any other railroad company from the use and occupancy of the said canyon, 
pass or défile for the purposes of its road, in eommou with the road first lo- 
cated or the Crossing of other railroàds at grade." 

The third section is not pertinent to any question involved in this 
case ; and the f ourth provides : 

'For otber cases see same topic & § kcmexr la Dec. & Am. Diga. 1907 to date, & R«p'r Indexes 
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"That any railroad company desiriiig to secure the beneflts of tliis ïict, sliall, 
within twelve months after the location of any section of t\Yenty miles of its 
road, If the same be upon surveyed laiids, and, if npon unsurveyed lands. wltb- 
in twelve months after the survey thereof by the United States, file wlth tbe 
reglster of the land office for the district where such land is located, a ijrofile 
of its road; and upon approval thereof by the Seeretarj' of the Interior, the 
same shall be noted upon the plats in said oiHce ; and thereafter ail sucli lands 
over whlch such rlght of way shall pass shall be dlsposed of subjeet to such 
right of way: Provided, that if any section of sald road shall not be complet- 
ed within five years after the location of said section the rights hereln granted 
shall be forfelted as to any such uncompleted section of sald road." 

By the fifth section certain lands not material hère are excepted 
from the opération of the act. According to the décisions of the Su- 
prême Court of the United States, a railroad company, copies of whose 
articles of incorporation arid due proofs of organization hâve been 
filed in the proper office, and approved by the Secretary of the Inte- 
rior, becomes a grantee, entitled to take under the law referred to, 
but no title passes to it to any definite part of the public domain until 
its road is actually constructed or a map or profile thereof filed in the 
local land office, and approved by the Secretary of the Interior, thus 
fixing the boundaries of the grant and the title dates from that time. 
Tamestown & N. R. R. Co. v. Jones, 177 U. S- 135, 20 Stip. Ct. 568, 
44 h. Ed. 698 ; Minneapolis, St. P. & S. Ste. M. Ry. v. Doughty, 208 
U. S. 251, 28 Sup. Ct. 291, 52 L. Ed. 474. By filing copies of the ar- 
ticles of incorporation and due proofs of organization a corporation 
becomes qualified to take, but it is the actual construction of the road 
or the approval by the Secretary of the Interior of a map showing its 
proposed line which gives it title to any definite area of land. A cor- 
poration which desires to secure the benefit of the act must not only 
file copies of its articles of incorporation and due proofs of organiza- 
tion with the Secretary of the Interior, but it must wit,hin a specified 
time thereafter file with the register of the local land office a map or 
profile of its route, and, upon the approval thereof by the Secretary 
of the Interior, the statute says the same shall be noted upon the plats 
in the land office, and "thereafter ail such lands over which such right 
of way shall pass shall be disposed of subjeet to such right of way." 
The approval of the map is therefore the act which vests in the cor- 
poration title to a definite right of way over the public lands for a 
road thereafter to be constructed. Such approval is équivalent to a 
conveyanco or patent from the government for the rotite delineated on 
the plat, and it cannot subsequently be revoked by the Secretary or 
his successor in office, nor can it be set aside or vacated by a court 
except for reasons that would jtistify such relief in case of a patent. 
Noble V. Union River Logging R. R., 147 U. S. 165, 13 Sup. Ct. 271, 
37 h. Ed. 123. 

Now, applying this settled construction of the act of 1875 to the 
case in hand, the duty of the court is clear. The plaintiflf corporation 
was organized February 19, 1906, under the laws of the state of Ne- 
vada, among other things, to build and operate a railroad "from a 
point on the Columbia river in the state of Oregon at or near its con- 
fluence with the Deschutes river, southerly along the course of said 
Deschutes river to central Oregon; the length of such road as near 
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as may be to be 350 miles." It filed copies of its articles of incorpo- 
ration and due proofs of organization vvith the Secretary of the In- 
terior April 13, 1906, as alleged in the bill of complaint, or i\Iay 14, 
1906, as stated in the answer, and the same were approved by that offi- 
cer on June 4th following. On August 16, 1906, it filed in the local 
land office a map or profile of its proposed road, beginning 40 miles 
south of the mouth of the Deschutes river, and extending southerly 
60 miles, which includes the disputed territory, and this map was duly 
approved by the Secretary of the Interior on July 21, 1908. 

The défendant is an Oregon corporation, organized on February 2, 
1906, to build and operate a line of railroad from a point on the Une of 
the Oregon Railroad & Navigation Company at or near the mouth of 
the Deschutes in a gênerai southerly direction up the valley of the De- 
schutes to the town of Bend. On February 10, 1906, it filed copies of 
its articles of incorporation and due proofs of organization with the 
Secretary of the Interior, and the same were approved by that officer 
on March 1, 1906. It thereafter made a survey of the first 40 miles 
of its road south of the mouth of the Deschutes, and filed maps there- 
of in the proper land office in March and May, 1906, but, owing to 
objections thereto by the réclamation service, the maps were returned 
to the défendant. It thereafter made some changes in its survey, and 
filed new maps of the 40-niile section, which on June 31, 1909, were 
approved by the Secretary of the Interior contemporaneous with a 
map filed by the plaintifl^ covering a part of the same route. No sur- 
vey, however, was made by the défendant or map filed of its line south 
of the 40-mile post prior to the approval of the plaintifï's map for that 
part of its lines. Between August 39, 1908, and October 9th of that 
year, the défendant surveyed its line south of the 40-mile post for 
about 60 miles, a part of which, it is alleged, is over and upon the 
route formerly located by the plaintifï, and delineated upon its approv- 
ed map, and maps thereof hâve been filed, but not yet approved by 
the Secretary of the Interior. 

It thus appears that the plaintifï has an approved map of a line over 
the disputed territory, which, under the ruling of the Suprême Court, 
vests in it a title to a right of way over the public lands, and the de- 
fendant has not. The plaintifï's map was approved and the right of 
way delineated thereon segregated from the public domain, and the 
title in effect vested in it before the défendant company commenced 
to survey its line over the disputed territory. The plaintifï, therefore, 
has an apparently valid title to the land in dispute, while défendant has 
no rights therein. The défendant insists, however, (1) that the ap- 
proval of plaintifï's map by the Secretary of the Interior was invalid 
and passed no title, because the plaintifi^. being a Nevada corporation, 
organized vmder a law which prohibits it from building or owning or 
operating a railroad in the state of its création cannot do so in Oregon, 
and therefore had no capacity to take the grant in question; (2) that 
the survey of the line delineated on the plaintiff's map as shown there- 
on was made prior to the filing of a copy of its articles of incorpora- 
tion and due proofs of organization with the Secretary of the Interior, 
and was not in compliance with the provisions of the act of 1875, and 
the Secretary had no power or authority to approve the map for that 
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reason; and (3) that the statement on the face of the map that the 
survey was made after the organization of the plaintiff company is 
false and untrue, as the survey was, in fact, made prior to such or- 
ganization, and therefore the Secretary of the Interior was deceived 
and misled, and his approval of the map procured by fraud. The de- 
fendant, however, is not in a position to raise any of thèse questions. 
It had no title or interest in the property at the time the map was ap- 
proved which was aft'ected thereby. It was a stranger to the proceed- 
ings and the title. The Secretary of the Interior had jurisdiction and 
authority to dispose of the pubhc domain, and his approval of the 
plaintiff's map was équivalent to the issuance of a patent to the land, 
and cannot be challenged by one who is not in privity with the gov- 
ernment, or who had not acquired a right to be preferred in the ac- 
quisition of the land before such approval. "To enable one to attack 
a patent from the government," says Mr. Justice McKenna, "he must 
show that he himself is entitled to it. It is not sufficient for him to 
show that there may hâve been error in adjudging the title to the 
patentée. He must show that by the law properly administered the 
title should hâve been awarded to him." Duluth & Iron Range R. 
R. V. Roy, 173 U. S. 590, 19 Sup. Ct. 550, 43 h. Ed. 820, See, also, 
Deweese v. Reinhard, 61 Fed. 777, 10 C. C. A. 55 ; Hartman v. War- 
ren, 76 Fed. 157, 23 C. C. A. 30. 

It is argued on behalf of the défendant that its title to the right of 
way over the public lands along the route described in its articles of 
incorporation was initiated at the time copies thereof and due proofs 
of organization were filed with the Secretary of the Interior, and ap- 
proved by him, and, if regularly and diligently followed up, gave it a 
right to occupy any part of the public domain along the proposed 
route for railroad purposes as against a company subsequently becom- 
ing a qualified grantee under the act of Congress by filing copies of 
its articles of incorporation and due proofs of organization. But this 
position is contrary to the doctrine of the Suprême Court in the 
Doughty Case. It was there contended by the railroad company that 
the approval of its map by the Secretary of the Interior related back 
to the time of the actual survey of the line on the ground, and that 
one who settled on the land after such survey and before the approval 
of the map took subject to such right of way. The court held that the 
approval of the map did not relate back to the survey, but that the 
right of the company attached from the date of the approval only, and 
that the homestead settlement took préférence. In that case the sur- 
vey had been made by the railroad company before the land was set- 
tled upon and the map of location was subsequently duly approved, 
while hère no survey was made by the défendant until after the ap- 
proval of the plaintiff's map, and the title had passed to it, and the de- 
fendant's map has not yet been approved, so that the facts in the 
Doughty Case were more favorable to the railroad company than in 
the présent one. I am clear, therefore, that the plaintiff is entitled to 
the relief prayed for. It is the légal owner as against the défendant 
of the property in question, and entitled to its possession and enjoy- 
ment. The défendant has no right or claim thereto, and no reason has 
been shown why the court should disregard the plaintiff's title and al- 
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low the property to be occupied or improved by oiie having no inter- 
est therein. 

The défendant bas filed a cross-bill, setting up its organization, 
averring the steps that it bas taken in the survey, location, and con- 
struction of its road, attacking the vabdity and legabty of the plain- 
tiff corporation, and its right to hold, own, or operate a railroad in 
this State, or hold or own a right of way tberefor, and the validity of 
the proceedings before the Secretary of the Interior in the matter of 
the approval of its map, and asking that the plaintifif be enjoined from 
proceeding with the construction of its road over the disputed section 
pending this litigation, but I can see no reason, either légal or équi- 
table, why it is entitled to any such relief. It bas no title to the prop- 
erty in question, and none of its rights will be invaded by the con- 
struction of a railroad over same by the plaintiff. Each of the parties 
is now actually engaged, apparently in good faith, in building its road 
from the mouth of the Deschutes to eastern Qregon, and neither should 
be permitted to obstruct the work of the other. The plaintifï's own- 
ership and right to occupy the disputed territory does not prevent the 
défendant from proceeding with its road. If the plaintiff's road as 
delineated on its approved map is through a canyon, pass, or défile, it 
cannot, on account of any priority it secured by reason of such ap- 
proval, prevent the défendant from using or occupying the same upon 
such terms and conditions as may be adjudged just and équitable. 
Railway Co. v. Alling, 99 U. S. 463, 35 L. Ed. 438. It appeared from 
the affidavit of Mr. Boschke, chief engineer of the défendant company, 
that for more than 100 miles from its mouth the Deschutes river fol- 
lows through a rough and rolling plateau, a depth of from 100 to 2,000 
feet below the level of the surrounding country; that the banks on 
either side are uniformly steep and precipitous, and the same character 
on both sides; and "that for the purpose of railroad construction as 
considered not only from a construction standpoint, but from a stand- 
point of the expense of construction, and from the standpoint of ex- 
pense of maintenance and opération, there is no substantial choice or 
différence between the banks of said river, but that either bank affords 
as favorable location as the other for said purposes." There is there- 
fore room for both of thèse roads, and it would seem that each can 
be built without confîicting with or encroaching upon the rights of the 
other. 

It is claimed that the route of the plaintifï's railroad as delineat- 
ed on its approved map and shown by the field notes filed therewith 
is so indefinite and uncertain that it will be impossible for the défend- 
ant to comply with any injunction order that may be issued herein. 
This matter cannot be determined from the affidavits now on file. 
If the défendant should be unable to détermine the location and bound- 
aries of the premises which it is enjoined from trespassing upon, it 
may report that fact to the court for further considération. 

L,et a temporary injunction issue as prayed for in the bill. 
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In re LEWIS F. PERRY & WHITNET CO. 

(District Court, D. Massachusetts. March 27, 1909.) , 

No. 14,121. 

Bankbuptct (§ 88*)— Pétition— Petitioning Cbeditors— Inteevention— Timb 
—"AT Ant Time." 

Bankr. Act July 1, 1898, c. 541, § 59, cl. "f," 30 Stat. 562 (U. S. Comp. 
St. 1901, p. 8445) provides that creditors, other than original petltioners, 
may "at any time" enter ttielr appearance and Joln in the pétition. Clause 
"d" déclares that creditors, notifled of the pendency of the pétition as there 
provided, must joln in it prior to or durlng the hearing. Held, that clause 
"d" deals only with cases in which the Issue is whether the alleged bank- 
rupt's creditors number less than twelve, and hence a créditer may inter- 
vene and join the original petltioners "at any time" prior to the dismlssal 
cf the pétition. 

[Ed. Note. — For othér cases, see Bankmptcy, Cent. Dlg. § 110; Dec. Dig. 
f 88.* 

For other définitions, see Words and Phrases, vol. 1, pp. 602, 603.] 

In the matter of the Lewis F. Perry & Whitney Company, an 
alleged bankrupt. On motion to dismiss the pétition of Francis T. 
Leahy to join in the original pétition. Pétition denied. 

See, also, 172 Fed. 745, 752. 

Jacobs & Jacobs, for petitioning creditors. 
Charles E. Heywood, for alleged bankrupt. 
Morse & Friedman, for objecting creditors. 
Francis T. Leahy, pro se. 

DODGE, District Judge. The original pétition in this case was filed 
on September 23, 1908. Answers were filed by the alleged bankrupt 
and by two of its creditors, denying that there were three bona fide 
petitioning creditors. Pétitions by other alleged creditors to join in 
the original pétition were subsequently filed, and on December 1, 1908, 
the case was sent to the référée for ascertainment and report of facts 
upon the issues raised by the pleadings. The referee's report was 
filed January 28, 1909, and was to the efïect that there were three 
petitioning creditors capable of maintaining the pétition. Upon this 
report there was a hearing before the court on February 15 and 16, 
1909, at which the respondents contended that the referee's conclusions 
were not warranted by the évidence before him. On February 25, 
1909, before any décision by the court upon the questions in contro- 
versy, the présent petitioner, Francis T. JL,eahy, filed the pétition now 
to be considered, alleging himself to be a créditer and joining in the 
original pétition of September 23, 1908. This pétition the respondents 
move to dismigs, on the ground that it is filed too late. 

Section 59f of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445]) provides that: 

"Creditors other than original petltioners may at any time enter thelr ap- 
pearance and join in the pétition." 

The words "at any time" are obviously not to be taken in any abso- 
lutely unlimited sensé. The pétition must at least be pending before the 

*For other e&ses see same toplc & ! nvmbbb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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court. If dismissed by final decree, it cannot be reinstated or revived 
by any application to join in it. Neustadter v. Chicago Dry Goods Co. 
(D. C.) 96 Fed. 830. But that section 59f gives to creditors the right to 
intervene and join in a pétition at any time before it bas been dismissed 
by the court seems to be recognized in ail the décisions under the prés- 
ent act in which the question lias presented itself. In re Romanow 
(D. C.) 92 Fed. 510; In re Bedingfield (D. C.) 96 Fed. 190, 193; 
In re Mackev (D. C.) 110 Fed. 356; In re Plymouth Cordage Co., 
135 Fed. 1000, 08 C. C. A. iU; In re Tribelhorn, 137 Fed. 3, 6"9 C. C. 
A. 601 ; In re Lutfy (D. C.) 156 Fed. 873, 875. See, also. Collier, Bank- 
ruptcy (6th Ed.) 467; Loveland, Bankruptcy (3d Ed.) 263; Reming- 
ton, Bankruptcy, § 213. It is true that in clause "d" of section 59 
creditors notified of the pendency of the pétition as there provided are 
required to join in it "prior to or during" the hearing; but, if this 
would exclude a creditor who wished to join after the case had been 
submitted, and while it had not yet been dismissed, clause "d" deals 
only with the cases in which the issue is whether or not the alleged bank- 
rupt's creditors number less than 12, and in clause "f," which applies 
generally, the différent provision "at any time" is used. It is true also 
that clause "f" undertakes to provide that creditors may answer the 
pétition "at any time," that this is in direct conflict with section 18f, 
limiting the time for fîling answers, and that section 18b has been held 
to govern the question. In re Mutual Mercantile Agency (D. C.) 111 
Fed. 152. But there is no such conflicting provision in the act relating 
to the time within which intervention is allowable. If, notvvithstanding 
the words "at any time," the court may hold a creditor barred f rom in- 
tervention by his own neglect to appear within a reasonable time (see 
In re Jemison Mercantile Co., 113 Fed. 966, 50 C. C. A. 641), the 
facts in this case as they are now presented do not seem to me sufficient 
to warrant such a disposition of the application to join. 

My conclusion is that no sufficient reason for refusing to permit the 
petitioner Leahy to intervene appears, and that the motions to dismiss 
his pétition must be denied. 



In re LEWIS F. PERKY & WHITNET CO. 

(District Court, D. Massacliusetts. April 7, 1909.) 

No. 14,121. 

1. Bakkruptcy (§ 76*)— Pétition— Right to Join— "Obeditor." 

Since a "creditor" within the banlîruptcj' act includes every one who 
owns a provalile demand or claim, a creditor within such définition is 
not disqualified as a petitioner because he acquired the elaini by assign- 
ment after commission of an act of bankruptcy. 

[Ed. Note. — For other cases, see Banlvruptcy, Cent. Dig. § 99; Dec. Dig. 
§ 76.* 

For other définitions, see Words aud. Phrases, vol. 2, pp. 1713-1727 ; vol. 
8, pp. 7622, 7623.] 

2. Bankruptcy (§ 76*)— Petitioning Creditors- Assigned Olaims. 

Where an asslgnment of clainis against an alleged hankrupt to employés 
of the petitioning creditors was a deliberate splitting of claims by such 

•For other cases see same toplc & § humbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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petltloner, in order to secure an advantage In the bankruptcy proceedlng 
to which neither he nor the assigner was lawfuUy entltled, and for no 
other purpose, the assignées were not entitled to join. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dlg. § 99 ; Dec. Dig. 
§76.*] 

3. BANKKUPTCT (§ 76*)— INVOLUNTAEY PETITION— PeTITIONING CBEDITOKS. 

Wliere W., a creditor of an alleged bankrupt, did not appear in ttie pro- 
eeeding, but tlie petitioning créditer, under a power from W., attempted 
to assign lier claim to two of his employés in order to make the reqiiislte 
number to sustain the pétition, the fact that W; owned a claim which 
would hâve made her a compétent petltloner was immaterlal on the ques- 
tion of the sufflciency of the pétition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 99; Dec. Dig- 
§ 76.*] 

4. Bankbuptct (§ 91*)— Claims— Teansfee — Evidence. 

Evidence lield insufficient to sustain a referee's flnding that a claim 
agalnst a bankrupt had been absolutely transferred to two of the allrged 
petitioning creditors. and that the original petltloner had authority from 
the owner of the claim to make such trausfer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 138 ; Dec. Dlg 
§ 91.*] 

5. Bankkuptcy (§ 76*)— AssiGNMENTS— Consent of Creditobs— Effect. 

Where an assignment for creditors constltuted the act of bankruptcy 
relled on, creditors who had assented to the assignment were not entitled 
to join In an involuutary bankruptcy pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 97; Dec. Dig. 
§ 76.*] 

6. Principal and Agent (§ 137*)— Acts of Agent— Authobity—Estoppel. 

Where the clerk of a créditer of an alleged bankrupt gave his employ- 
er'» assent to an assignment by the bankrupt for the beneflt of creditors, 
and had in many previous instances of the same character given simllar 
assents, the creditor was estopped to deny the clerk's authority, and was 
bound by his act. 

[I3d. Note. — For other cases, see Principal and Agent, Cent. Dig. § 492 ; 
Dec. Dig. § 137.*] 

7. AssiGNMENTS FOK BeNEFIT OF CEEDITORS (§ 44*)— AsSENT— FbAUD. 

Aftidavits seeking to avoid creditors' assents to an assignment for the 
benefit of creditors on the ground of misrepresentation or concealment 
were insufficient, where no misrepresented facts exlstlng before the as- 
sents were given were specified. 

[Ed. Note. — For other cases, see Assiguments for Beneflt of Creditors, 
Cent. Dig. § 197; Dec. Dig. § 44.*] 

8. AssiGNMENTS FOR BENEFIT OF CeEDITORS (§ 215*)— ACTS OF ASSIGNEE— IMPU- 

TATION TO ASSIGNOR. 

ïhat an assignée for the benefit of creditors made an arrangement wlth 
a bank to assume the claim of any creditor is not imputable to the as- 
signer, unless the assignée was acting at the instance or as agent of the 
assigner. 

[Ed. Note. — For other cases, see Assignments for Beneflt of Creditors, 
Cent. Dig. § 725; Dec. Dig. § 215.*] 

9. Bankruptcy (§ 95*)— Involuntary Pétition— Majoeity Creditors. 

That only an inconsiderable mlnority of creditors desired administra- 
tion of an Inselvent estate in bankruptcy, and the greater proportion in 
number and amount regarded the bankrupt's common-law assignment as 
more for thelr interest, did not justify the court in resolving every doubt- 
ful question of fact or law agalnst the petitioning creditors, if there were 

>For other cases see saïUe topic & ! numbbb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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three bona Me creditoi-s applylng for administration in banliruptcy whose 
claims amounted to $500. 

[Ed. Note.— For other cases, see Banliruptcy, Cent. Dig. § 140 ; Dec. Dig. 
S 95.*] 

In the matter of the Lewis F. Perry & Whitney Company, an 
alleged bankrupt. Application for adjudication. Pétition disniissed. 
See, also, 173 Fed. 74i, 752. 
Jacobs & Jacobs, for petitioning creditors. 
Charles E. Heywood, for alleged bankrupt. 
Morse & Friedman, for objecting creditors. 
Francis T. Leahy, pro se. 

DODGE, District Judge. The sole act of bankruptcy relied on in 
this pétition, which was fîled September 33, 1908, is a gênerai assign- 
ment for the benefit of creditors to Birney C. Parsons, alleged to hâve 
been made on September 11, 1908. It is not disputed that such an 
assignment was made, but on September lOth, as the référée has found, 
instead of September llth, according to the pétition. 

Two of the three original petitioning creditors, viz., Skelly and 
Beaumont, were not creditors on September 10, 1908. On that date the 
demands or claims, of which they allège themselves the owners in the 
pétition, belonged either to the firm of Stroheim & Romann, the third 
petitioning creditor, or to Mrs. Woititz by transfer from them, and 
were in either case within the control of Stroheim. By the contrivance 
and under the direction of Stroheim, the demands or claims referred 
to were transferred to Skelly and Beaumont, respectively, for a nomi- 
nal considération, after the debtor's assignment, for the sole purpose 
of qualifying them as petitioning creditors. 

1. It is urged that no one can be a petitioning creditor who did not 
own his demand or claim at the date of the act of bankruptcy com- 
plained of. This would seem to hâve been held in Re Callison (D. C.) 
130 Fed. 987, and afïirmed on appeal in Brake v. Callison, 139 Fed. 
201, 63 C. C. A. 359. See, also, ColHer, Bankruptcy (6th Ed.) 460, 
461 ; Remington, Bankruptcy, § 214. If this doctrine is sound, it de- 
bars Skelly and Beaumont from any standing to maintain the pétition. 
But in the décisions above referred to, and in the earlier cases under 
the présent act cited in them, the situation dealt with appears to hâve 
been that in which the petitioning creditor's demand or claim, though 
it had become provable when the pétition was filed, was not provable 
by him or by any one else when the act of bankruptcy was committed. 
Hère the demands or claims relied on would hâve been provable by 
their owners, so far as their inhérent character goes, on and after 
September lOth. "Creditor," in the présent bankruptcy act, includes 
every one who owns a provable demand or claim. In the authorities 
relied on reasons in support of the rulings made are assigned which 
are of considérable force, but in view of the above définition I hesitate 
to hold that a creditor is disqualified as a petitioner for no other reason 
than that the claim owned by him was not transferred to him until 
after the act of bankruptcy. See Lowell, Bankruptcy, p. 35, § 50. 

•«or otlier cases see same topic & S mumbeb in Beo. & An, Dtgs. 1907 to date, & Rep'r Indexe! 
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^. Assuming Mrs. "Woititz to hâve owned the two notes transferred 
to Skelly and Beaumont on September 22, 1908, when the transfer is 
said to hâve been made to them, the, transfer then was effected, on the 
petitioners' évidence, by Stroheim without her knowledge. He claims 
to hâve had gênerai authority from her; but, if he had it, he used it in 
this instance for his own purposes, which were to procure two cred- 
itors to exécute the pétition in place of Mrs. Woititz alone. The trans- 
fer w^as a deliberate "splitting of the claim" by him, in order to secure 
an advantage in the bankruptcy proceedings to which neither he nor 
Mrs. Woititz was lawfully entitled. It served no other purpose what- 
ever. After the transfer, he or slie, for ail purposes of the bankruptcy 
proceedings, controlled both notes as much as they did before it. Skel- 
ly and Beaumont were both of them in his employ, and in everything 
done by them in thèse proceedings were simply following his orders 
without any real interest of their own. I must hold that thèse facts 
disqualify both Skelly and Beaumont as petitioning creditors. To rec- 
ognize them as sucli would be to permit a scheme to succeed, which is 
contrary to the policy of the bankruptcy act. In re Tribelhorn, 137 
Fed. 3, 69 C. C. A. 601 ; In re Halsey Electric Generator Co. (D. C.) 
163 Fed. 118. 

3. Mrs. Woititz is not a petitioning creditor, and has not appeared 
in the proceedings in any nianner, not even as a witness. For the pur- 
poses of the question whether there is a sufïîcient number of petition- 
ing creditors to support this pétition, the fact that she owns a claim 
such as would hâve made her a compétent petitioner, had she been a 
petitioner at ail, if true, seems to me immaterial. Skelly and Beau- 
mont hâve never petitioned as her trustées or représentatives, but in 
their own right as independent owners of respective notes. 

4, If it be true that the notes referred to were in fact transferred 
from Stroheim & Romann to Mrs. Woititz in June and August, 1908, 
they remained in Stroheim's possession and under his control there- 
after as before.' To show that the discount of them, to which he has 
testified, was absolute and without réservation, not qualified by any un- 
disclosed understanding or intention, and that the notes continued to 
be her separate property down to and at the time of their alleged trans- 
fer to Skelly and Beaumont, there is only the unsupported évidence of 
Stroheim. Nor is there anything more to show that he had authority 
from Mrs. Woititz sufïicient to warrant the dealings with thèse notes 
on her behalf to which he has testified. He did not testify in person 
before the référée, who had before him only the same dépositions, 
given by Stroheim in New York, which are before the court. It is 
not a case, therefore, in which the presumption in favor of the referee's 
conclusions, arising from the fact that he has seen and heard the wit- 
ness, arises. So far as the case turns upon the acceptance of his testi- 
mony as true, I must décline so to accept it. I am obliged to regard it 
as the testimony of one attempting to support by his unsupported state- 
ments a questionable transaction, planned by him and carried through 
in such secrecy that he is the only person who knows the essential facts 
regarding it, and to consider it insufïicient for that purpose. In many 
of its détails it is contradicted by admissions of his own, or by the 
évidence of other witnesses examined by the petitioner, which need 
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not, however, in the view of the matter I hâve taken, be referred to in 
détail. 

5. For the reasons above stated, I am obliged to difïer with the 
référée, and to hold that only one of the three original petitioners is 
capable of bringing such a pétition, viz., the fàrm of Stroheim & 
Romann. There are three alleged creditors who hâve applied to join 
in the original pétition since it was filed, viz., Alfred Charles Dodman, 
on October 27, 1908, Dennison Manufacturing Company, on October 
29th, and Perkins & Co., Incorporated, on November 2, 1908. There is 
no dispute that Dodman bas a right to become a party to the pétition. 
As to the right of the other two interveners there is dispute. 

6. The Dennison Company's intervention was signed and verified 
by its treasurer, on the company's behalf. It appears that an assent 
in writing to the common-law assignment of September lOth on the 
company's behalf by Lucius Cummings, Jr., its clerk, was given on 
September 12th. If this was the company's assent, so given as to 
bind it, the company is estopped to maintain the pétition in which it 
later sought to join, according to the well-settled law in this circuit. 
It is urged that Cummings, as clerk, was without authority to give the 
company's assent. It is shown, however, that in many previous in- 
stances he had been permitted by the company to give its assent to 
similar assignments, just as he undertook to do hère. From September 
12th to September 30th there was no suggestion that the company's as- 
sent had not been duly given. On September 30th, in an affidavit 
later filed hère with its pétition to intervene, Cummings swore that his 
assent was induced by misrepresentation and concealment of facts, and 
that he "hereby withdraws his assent." This was no doubt by way of 
anticipation of the objection to permitting the company to intervene, 
that its assent had been given. Further référence is made below to this 
affidavit; but it is to be noticed hère that there was at the time no sug- 
gestion by Cummings or any one else that he was not authorized on 
September 12th to signify the company's assent to the assignment. A 
later pétition by the company, filed December 18th, asks that it be 
permitted to withdraw its attempted intervention. That the assent of 
the company was validly given, so far as Cummings' authority is con- 
cerned, I do not think can be properly denied under thèse circumstan- 
ces. The company is therefore estopped to intervene so far as this 
question is concerned. 

7. Perkins & Co., Incorporated, lîke the Dennison Company, had 
assented to the common-law assignment before it undertook to inter- 
vene hère. Its assent, like that of the Dennison Company, was claimed 
to hâve been induced by misrepresentation and concealment of facts. 
An affidavit to that efïect, made by F. A. Perkins, its président, ac- 
companies its pétition to intervene, just as Cummings' affidavit to the 
like efïect accompanied the Dennison Company's pétition. I think it 
clear, on the évidence, that neither of thèse affidavits should ever hâve 
been made or filed. The persons who swore to them had, according to 
the testimony they hâve since given, no such knowledge as justified 
them in stating under oath that anything had ever been misrepresented 
or concealed in connection with their assents. They relied solely on 
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what was told them by the attorneys for the petitioning creditors, who 
were actively endeavoring to support the pétition by as many creditors' 
interventions as they could get. The affidavits are not on information 
and belief, but as of the personal knowledge of the affiants, and no 
fact said to hâve been misrepresented or concealed is specified. They 
afïord no support whatever to the case of the petitioners or interveners. 
If the claim is still insisted upon that the assent of either of the above 
interveners was iqduced by misrepresentation or concealment, the mis- 
representation or concealment must hâve been of facts existing at or 
before the time the assents were given, and nothing of this kind ap- 
pears, so far as I can see, from what the référée has found. Nor 
is there, so far as I can discover, proof of anything of the kind in the 
évidence. The settlement with Martin, to which the référée refers in 
connection with the intervention by Perkins & Co., Incorporated, was 
not made until the latter part of October, as I understand the évidence ; 
but, whenever it was made, I am unable to find in it anything upon 
which a charge of misrepresentation, conceahnent, or fraud of any kind 
can possibly be based. The évidence regarding it seems to me also 
inadéquate to charge the common-law assignée with having wrongfuUy 
paid any creditor in f uU, and to show that he was deahng, or had rea- 
sonable cause to believe that he was deahng, with a case in which the 
goods involved had been consigned to, and never purchased by, the al- 
leged bankrupt. And I think it clear from Mr. Cook's évidence that 
neither he nor any client of his was dissuaded from further inter- 
vention by the disposition made of the Martin claim. 

8. The referee's conclusions from the évidence are that there has 
been such conduct on the part of the alleged bankrupt, or of Mr. Par- 
sons as its assignée, or of persons acting in its or his interest, as to con- 
stitute a fraud upon its creditors, disentitle it to avail itself of any 
défense to the pétition which it has set up, or absolve from their assents 
ail creditors who hâve ever accepted the assignment. In thèse con- 
clusions, also, I bave found myself unable to concur. 

Conceding that payment of a creditor by the alleged bankrupt, or 
out of its property in its assignee's hands, whether such payment was 
directly or indirectly made, or however it may hâve been disguised, 
would constitute such fraud, and would therefore bave the results de- 
scribed, the évidence does not seem to me to prove that any such pay- 
ment has been made. Mr. Parsons testiiîes expressly that no part of 
the estate in his hands as assignée was ever so used, either directly or 
indirectly, and I cannot see why he is not to be believed. I do not find 
in the évidence anything sufficient to overcome his testimony. 

I fail to see how any finding is warranted that the Dennison Com- 
pany's claim has been "paid in fuU," or even that the assignée or any 
one else, through the agency of the Merchants' Bank or otherwise, 
has bought it, whether with or without the understanding that the 
company's intervention was to be withdrawn. No connection of the 
bankrupt, at least, with any such transaction appears. 

The relations shown by the évidence to exist between the alleged 
bankrupt and Parsons, its assignée, though of course intimate, do not 
in my opinion compel or require his identification with it, so as to make 
it of necessity a participant in ail his acts. Granting that he did in fact 
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arrange wth the Merchants' Bank to "take care of" or "assume" the 
claim of any créditer, and that such action on his part was in any way 
improper, I do not think the arrangement can properly be said to hâve 
been made at the instance of the debtor, through Parsons as its agent. 
Further évidence than is hère presented is necessary before the com- 
pUcity of the debtor in the transaction can thus be asserted. It is not 
to be presumed, and the évidence seems to me equally consistent with 
the theory that Parsons acted at the instance of the creditors or some 
of them and as their agent. He is the bankrupt's agent only for the 
purposes declared in the assignment. 

It sufficiently appears f rom the record that this case is one in which 
only a comparatively inconsiderable minority of the creditors désire 
the administration of the estate in bankruptcy, and that by far the 
greater proportion of them, in number and amount, regard the com- 
mon-law assignment as more for their interests. Notwithstanding 
what is said in Lowenstein v. McShane Co. (D. C.) 130 Fed. 1007, 
1009, I should not regard thèse facts as warranting the court in "re- 
solving every doubtful question of fact or law against the petitioning 
creditors." If there are three bona fide creditors whose claims amount 
in ail to $500, Congress has given them the right to insist on bankrupt- 
cy, however great the majority of creditors who disagree with them. 
But, on the other hand, I cannot doubt that those creditors, so long, 
at least, as they act independently of the bankrupt, who, if he interfères, 
is in danger of offending against the provisions of the act, are at lib- 
erty to take any measures not otherwise unlawful to avert the filing 
of an involuntary pétition, or the joinder of any créditer in such péti- 
tion. In a mère endeavor to uphold a common-law assignment as 
against a bankruptcy pétition, involving no collusion with the bankrupt 
and no use of funds or property belonging to the estate, I see nothing 
necessarily unlawful, whether the endeavor be made by creditors or 
by a common-law assignée, acting with them or in their interest. 

I am unable to think that any fraud on the part of the bankrupt, of 
Parsons, or of the Merchants' Bank is fairly established by the évi- 
dence. For this reason, as well as for the other reasons set forth, I 
must hold that up to February 15, 1909, the date of the hearing be- 
fore the court on the referee's report filed January 38, 1909, there 
were only two creditors seeking to maintain the pétition who hâve the 
right to do so, viz., Stroheim & Romann and Dodman. The Dennison 
Company is permitted to withdraw its intervention if desired. Perkins 
& Co., Incorporated, is estopped to join. The pétition is to be dismissed, 
unless Leahy, whose pétition to intervene was filed February &5th, 
shall hereafter be allowed to join. 
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In re LEWIS F. PBERY & WHITNEY CO. 

Plstrict Court, D. Massachusetts. April 17, 1909.) 

No. 14,121. 

1. Banketjptcy (§ 88*)— Petitioninq Cbeditobs— Rigïït to Join. 

An issue having been macle on a bankruptcy pétition, and the attorneys 
for tlie original petitioners fearing they would not succeed thereon, tlielr 
father, who was not a creditor of the bankrupt, eitlier when the act of 
bankruptcy was conimitted or when the original pétition was filed, after 
the hearing purchased a note against the bankrupt, whlch he assigned to 
intervener, a nieniber of the bar, absolutely, who thereupon signed a péti- 
tion to intervene and joln as a petitioning creditor ; the pétition being 
drawn and filed by the attorneys for the original petitioners. Intervener 
gave for the note nothlng but hls services rendered or to be rendered in 
the matter ; nothing being said to him as to the amount of hls compensa- 
tion or concerning what he was to do wlth any dlvidend that might be re- 
celved on the note. HeU that, though intervener was a "creditor" having 
a provable claini withln Bankr. Act July 1, 1898, c. 541, § 59b, SO Stat. 
561 (U. S. Conip. St. IGOl, p. 3445), authorlzlng such credltors to lile a péti- 
tion 'in bankruptcy, he was, nevertheless, not entitled to intervene, owing 
to the manner in whlch he had procured the clalm. 

[Ed. ;Xote. — FOr other cases, see Bankruptcy, Cent. Dig. § 110 ; Dec. Dig. 
§88.*] 

2. Bankeuptcy (§ 76*)— Petitioning Orediïobs— Assignment op Claims— Bs- 

ÏOPPEL. 

Where a trust Company held a banknipt's note at the tlme It made an 
assignment for the beneflt of credltors, and for four mouths thereafter 
did not attempt to beeome a party to involuntary banliruptcy proceedlngs, 
It was thereafter estopped from maintalning an Involuntary pétition 
against the bankrupt, and hence could not coûter such right on its subsé- 
quent assignée of the note. 

TEd. Note. — For other cases, see Bankruptcy, Cent. Dig. % 99 ; Dec. Dig. 
§ 76. *J 

In the matter of the Lewis P. Perry & Whitney Company, an al- 
leged bankrupt. On pétition of Francis T. Leahy to join as a petition- 
ing creditor. Pétition dismissed. 

See, also, 172 Fed. 744, 745. 

Jacobs & Jacobs, for petitioning creditors. 
Charles E. Heywood, for alleged bankrupt. 
Morse & Friedman, for objecting creditors. 
Francis T. Leahy, pro se. 

DODGE, District Judge. It was held in this case on April 7, 1909, 
that, unless Leahy's application to join as a petitioner is to be allowed, 
there are only two creditors before the court, seeking to maintain the 
original pétition filed September 23, 1908, who can be recognized as 
entitled to maintain it, and that it must be dismissed unless Leahy is 
SO entitled. Upon bis pétition there has now been a hearing. That his 
pétition is not to be dismissed merely because it was filed too late has 
been decided. See the opinion herein dated March 27, 1909. 173 Fed. 
744. The présent hearing has been upon his pétition and the answers 
thereto, filed since March 27th, and is to détermine whether or not he 
can be recognized as a creditor entitled to join in and maintain the 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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original pétition. If he cannot, that pétition must be dismissed for 
want of parties sufficient in ntimber to maintain it. 

The material facts brought out at the hearing are undisputed, and 
are as f ollows : 

Thç petitioner is a member of the bar of this court. Neither at 
the time of the assignment, made September 10, 1908, by the alleged 
bankrupt, upon which the original pétition is founded, nor when the 
original pétition was filed, on September 23, 1908, was he a creditor of 
the alleged bankrupt. He has since acquired and now holds a note 
given by it, to which bis pétition refers. He produced and identified 
it at the hearing. Its date is June 1, 1908. It is for $1,000, payable 
four months from date, to the alleged bankrupt's order, and indorsed 
by it and some of its officers. It was protested for nonpayment on 
October 1, 1908, and has the certificate of protest annexed. 

The petitioner first received this note on February 25, 1909, from 
Charles Jacobs, whom he then met for the first time, and to whom 
he was then introduced by Philip W. and Joseph B. Jacobs, also mem- 
bers of the bar of this court and attorneys for the original petitioners in 
this case. They are the sons of Charles Jacobs. 

It was stated to the petitioner in their office that Charles Jacobs had 
a note of the alleged bankrupt and that he wished to join in thèse pro- 
ceedings as a petitioning creditor. Leahy was asked to act as his at- 
torney for that purpose, and consented to do so. It was then further 
stated to him that Jacobs did not want to appear in his own name, and 
it was proposed that the note be transferred to Leahy, and the inter- 
vention be made in Leahy's name. Leahy said the note would hâve to 
be transferred to him absolutely ; and, this being agreed to, he took the 
note, and has since kept it. On the same day this pétition by him to 
intervene was filed in court; he appearing pro se. The pétition was 
drawn by Philip W. or Joseph B. Jacobs, and they also filed it in court 
after Leahy had signed it. 

Leahy gave for the note nothing but his services rendered or to be 
rendered in the matter. Nothing vi^as said about the amount of com- 
pensation he was to hâve for such services, or about what he was to 
do with any dividend or proceeds that might be received on the note. 
Nothing has ever been paid him in connection with the matter. 

Charles Jacobs was not a creditor of the alleged bankrupt, either 
on September lOth, when it made its assignment, or on September 23d, 
when the original pétition against it was filed, or at any time before 
he obtained the note passed over to Leahy as above. He first obtained 
the note, either on February 25, 1909, or a day or two before, from the 
International Trust Company, which held it on September 10, 1908, 
and had continued to hold it ever since. He paid the trust company 
$1,000 for it. He stated at the hearing that his only reason for buying 
it was that he had heard that certain national banks were buying up 
claims and trying to defeat his sons (i. e., in the attempt to secure ad- 
judication in this case), and had thereupon made up his mind that he 
would buy a claim to stop that. He further .stated that he had no 
expectation of receiving anything for the note, and that to hâve an in- 
tervention upon it in thèse proceedings was ail he was looking for. 

A few days before the above transactions regarding this note, which 
172 P.— 48 
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resulted in Leahy's pétition to intervene, viz., on February 15 and 16, 
1909, there had been a hearing before the court on the referee's re- 
port regarding adjudication, filed January 28, 1909. Ail the disputed 
issues involved in the question of adjudication, which had been raised 
up to that time, were at that hearing discussed and submitted for the 
décision of the court, which had taken them under advisement, but had 
not on February 25th rendered any décision. Its décision was not 
rendered until April 7, 1909. Sec the opinion of that date herein. 172 
Fed. 745. It was, of course, obvious on February 25th that if the court 
should (as it ultimately did) hold that on February 15th there were 
only two petitionipg or intervening creditors capable of maintaining 
the original pétition, the dismissal of that pétition must follow, and the 
nianifest object of Charles Jacobs' purchase of the note, its transfer 
to Leahy, and the filing of Leahy's pétition was, therefore, to avoid 
this resuit by providing an additional intervening creditor. 

When he filed this pétition on February 25th, Leahy "owned a de- 
mand or claim provable in bankruptcy," and was thus within the lan- 
guage of the définition of "creditor" in section 1 (9) of the bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3421]). The same is true of Charles Jacobs after he bought the note 
and before he delivered it to Leahy. "Creditors who hâve provable 
claims" may, by the language of section 59b, file a pétition to hâve the 
debtor adjudged bankrupt, and this language would include Leahy 
or Jacobs. 

The court, however, is not in every case bound by the mère words 
of the act to recognize the holder of a provable claim for the time being 
as necessarily entitled to maintain an involuntary pétition. Thus, 
though he owns a provable claim, a creditor who has accepted an as- 
signment may not maintain a pétition founded on the assignment as 
an act of bankruptcy. I hâve referred in the opinion in this case, dated 
April 7, 1909, to the authority in support of the proposition that a 
creditor, though he owns a provable claim at the time he appears in 
court, cannot maintain an involuntary pétition unless he was a creditor 
when the act of bankruptcy was committed, so as to hâve the right to 
complain of the act as an injury to him. Whether the right to maintain 
such a pétition would hâve to be denied under ail circumstances, or 
not, to a creditor who acquired his provable claim subsequently to the 
act of bankruptcy, it seems to me clear that justice requires its déniai 
to a "creditor" whose claim has been acquired under circumstances 
such as appear in this case. If one creditor may lawfuUy purchase 
the claims of others in order to assist involuntary proceedings, it does 
not follow that ail the rights of an original creditor may be acquired 
at any time by the mère purchase of a claim against the debtor, no mat- 
ter how long after the act of bankruptcy, or how long after the filing 
of the pétition, or who the purchaser may be. 

The adjudication in involuntary proceedings, for which the bank- 
ruptcy act provides, seems to me intended to be the resuit of the re- 
spective rights and obligations of the debtor and his creditors as they 
exist at the time of the act of bankruptcy or of the filing of the pétition. 
Whether there shall be adjudication or not concerns them, and does not 
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properly concern any one between whom and the debtor no relations 
existed at either of those times. I do not believe it to hâve been intend- 
ed that adjudication should resuit from or dépend upon an altered 
situation arising later, still less a situation artificially created in order 
to affect the proceedings, by one with whom the debtor has never dealt 
in any way. 

If the petitioner, Leahy, is recognized as a creditor entitled to main- 
tain this pétition, and adjudication is ordered, the respondent will hâve 
been adjudged bankrupt, not because there are three creditors having 
a right to complain of its assignment made September lOth, who désire 
this resuit, but because Charles Jacobs, to whom the debtor owed noth- 
ing when the assignment vvas made, and who never had any claim of 
any sort upon the debtor, until more than four months had passed since 
the assignment was made, has now undertaken to interfère in proceed- 
ings with which he had until now no concern at ail, for the purpose, 
openly declared by him to hâve been his sole purpose, of enabling his 
sons, the attorneys for the original petitioners, to prevail in the contro- 
versy regarding adjudication. 

In my opinion, to permit this would be to permit a use to be made 
of bankruptcy proceedings for which they were never intended and 
which is contrary to the policy of the act. 

It is further to be considered that upon the uncontroverted évidence 
at the hearing the trust company, from whom Jacobs bought the note 
referred to, though it owned the note on September 10, 1908, and 
though it was fully informed at the time regarding the assignment 
which the debtor that day made, never became or attempted to become 
a party to the involuntary proceedings against the debtor, but allowed 
four months from the date of the assignment to expire without doing 
so. It had thus become estopped, in my opinion, before it transferred 
the note to Jacobs, from maintaining the involuntary pétition as holder 
of the note. Jacobs, in view of the time and circumstances under 
which he got the note, ought not to be allowed rights greater than 
those which the trust company could hâve asserted. 

The pétition to intervene is to be dismissed. 

The original pétition filed by Stroheim and others on September 23, 
1908, is also to be dismissed. 



SDNSET TELEPHONE & TELEGRAPH CO. T. CITY OF EUREKA et al. 

(Circuit Court, N. D. Califomla. July 18, 1902.) 

No. 13,248. . 

1. Commerce (§ 28*) — Instkumentalities of Interstate Commerce — Tele- 
geaphs and telephones — "interstate commerce." 

Communication by telegraph or téléphone between points in différent 
States is "Interstate commerce." 

[Ea. Note. — For other cases, see Commerce, Cent. Dig. § 22; Dec. Dlg. 
§ 28.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3724-3731.] 

•For other cases see same toplc & § numbkk in Dec. & Am. Dlgs. 1907 to ûate, & Rep'r Indexe» 
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2. Telegraphs and Téléphones (§ 10*)— Right to Use Streets— California 
Statdte. 

The Broughton act (St. Cal. 1901, p. 265, c. 103), which provides condi- 
tions on whlch (rancliises may be granted by municipalities for tlie use 
of their streets for varions purposes, but which excepta, inter alla, "tele- 
graph or téléphone Unes doing an Interstate business," does uot require 
a téléphone company doing an interstate business to obtain tlie consent of 
a c-ity for the construction or maintenance of its Unes in the streets, al- 
though they are used for local and Intrastate business also. 

fEld. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 6 ; D«c. Dig. § 10.* 

Eights of teîegraph and téléphone companies to use streets, see note to 
Southern Bell Tel. & Tel. Co. v. City of Richniond, 44 C. C. A. 155.] 

In Equity. On motion to dissolve restraining order. 
See, also, 133 î'ed. 960. 

E. S. Pillsbury, for plaintifï. 

J. H. G. Weaver and A. J. Monroe, for défendants. 

BEATTY, District Judge. This is a suit brought by the Stinset 
Téléphone & Teîegraph Company, a corporation, against the city of 
Eurêka, a municipality of the state of California, and the officiais of 
that city, for an injunction to restrain and prevent their interférence 
with the érection and maintenance of its téléphone and teîegraph lines, 
with the necessary appliances and appurtenances, in the streets of said 
city, and to prevent its officiais from interfering with or removing the 
same, or instituting suits or prosecutions against the company or its 
agents, to prevent the construction of its lines, or the performance 
of its usual and ordinary business as a téléphone and teîegraph compa- 
ny, or from the collection of such rates for services rendered to sub- 
scribers as are now established. Upon filing the bill a restraining or- 
der Viras issued as prayed for, and an order to show cause why the 
same should not be continued pendente lite, and the défendants hâve 
appeared and moved to dissolve this restraining order. 

It is charged in the bill that the complainant has constructed, owns, 
and is operating certain téléphone and teîegraph lines in the states oî 
California, Oregon, Washington, Idaho, and Nevada, by which it 
transmits both teîegraph and téléphone messages and communications 
•between thèse states, as also between the various cities and towns of 
each state, upon the payment of certain rates, and that such messages 
and communications are sent by its patrons from the city of Eurêka, 
and by them also received in said city. While it is not claimed by 
complainant that ail the patrons and subscribers of the company in the 
city of Eurêka and doing business on its lines actually send and receive 
messages and communications to and from points outside of the state, 
it is asserted that some of them do make such use of its instruments 
and lines, and that facilities are afforded for so doing to ail such pa- 
trons and subscribers for téléphones. 

It appears that on September 4, 1897, complainant duly accepted 
the provisions of the act of Congress approved July 24, 1866 (Act 
July 24, 1866, c. 230, 14 Stat. 321), entitled "An act to aid in the con- 
struction of teîegraph lines and to secure to the government the use 

*For other casée see same topic & § nvmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the same for postal, military and other purposes," and is included 
in the list of companies published by the Postmaster General, for which 
a schedule of rates for government business bas been established by 
that officiai. It also appears that, for several years before the présent 
trouble arose between complainant and the city of Eurêka, the Com- 
pany had, from time to tinie, by the permission of the city and in com- 
pliance with its régulations as to the method of construction, erected 
lines in various streets, and at the time of bringing this suit was op- 
erating a téléphone exchange there, with about 750 subscribers ; that 
prior to this suit the city council had passed certain ordinances regu- 
lating the manner of constructing téléphone and telegraph lines in 
Eurêka, which complainant had always complied with, and allèges 
its willingness to still so comply, or with any other reasonable régula- 
tions in that respect. 

The principal causes leading to this suit were the passage of two 
ordinances by the city council attempting to compel the company to 
maintain separate lines for its Interstate business, and to procure a 
franchise from the city for the érection of lines used to transact local 
business. The first of thèse, No. 285, adopted January 27, 1902, is 
entitled an ordinance "regulating téléphone, telegraph and téléphone 
pôles and wires used in doing Interstate business in the city of Eurêka," 
and déclares it to be unlawful for any person to erect or maintain any 
pôles or wires in the streets of the city used for doing an Interstate 
téléphone or telegraph business, or both, without first obtaining per- 
mission therefor from the city council, and complying with the pro- 
visions of said ordinance touching such érection and maintenance. It 
provides, further, among other things, that it shall be unlawful to 
use any pôles or wires, the permission to erect or maintain which bas 
been granted under the provisions thereof, for any purpose or purposes 
other than Interstate téléphone or telegraph, unless a franchise has been 
first obtained for doing an intrastate or local business within the city. 
The second, Xo. 286, adopted on the same day, is entitled an ordinance 
"regulating téléphone and telegraph and téléphone pôles and wires 
used in doing an intrastate téléphone and telegraph business and local 
téléphone business within the city of Eurêka," and déclares it to be 
unlawful to erect or maintain pôles or wires in the streets to be used 
in doing intrastate téléphone or telegraph business or local business 
in the city of Eurêka, without first obtaining a franchise for so doing, 
in accordance with the laws of the state and the charter of the city, 
and prescribes penalties for noncompliance therewith. About the time 
of the adoption of thèse ordinances another ordinance was passed, 
reducing the rates to be charged by the complainant in the city to an 
extent alleged to be unremunerative and prohibitory, and an injunc- 
tion is also sought against its enforcement. Charges of fraud are also 
made concerning the motives of certain members of the council in se- 
curing the passage of thèse ordinances, but thèse are denied by affida- 
vits read upon the hearing, and that issue will not be considered in 
passing upon this motion. 

Counsel for défendants did not insist upon the hearing that com- 
plainant should be prevented from collecting its présent rates before 
the trial of the case, and the principal question left for décision upon 
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this motion is as to the right of complainant to use and occupy the 
streets of the city of Eurêka, to set pôles and string wires, with ail 
necessary and proper appliances and appurtenances for the purposes of 
its business, without first procuring a franchise from the city permit- 
ting such use and occupation. Counsel for the city hâve contended 
that under its charter and the laws of the state such a franchise is 
requisite, and that the city is entitled to the payment of a percentage 
upon the gross annual receipts of the company, as provided by the law 
of the state known as the "Broughton act" (St. of Cal. 1901, p. 265, 
c. 103). No provision of the charter of Eurêka has been pointed out 
under which a franchise may be granted by the city or be required 
by it, in order to enable a corporation like complainant to erect lines 
for a téléphone or telegraph business, and the liability, if any, of com- 
plainant to be compelled to procure such a franchise, arises under this 
act of 1901. In any event it would be presumed that the charter of 
the city is subordinate to a gênerai law on the subject. Section 1 of the 
act of 1901 reads as follows: 

"Section 1. Every franchise or privilège to erect or lay telegraph or télé- 
phone wlres, to constniet or operate street rallroads upon any public street or 
highway, to lay gas pipes for the purpose of carrylng gas for beat and power, 
to erect pôles or wires for transmltting electrlc beat and power along or upon 
any public street or highway, or to exercise any other privilège wbatever here- 
after proposed to be granted by boards of superv'isors, boards of trustées, or 
eommon counclls, or other governlng or législative bodies of any city and 
eounty, elty or town wlthin this state, except steam rallroads and except tele- 
graph or téléphone Unes dolng an Interstate business, and renewals of fran- 
chise for plers, chutes or wharves, shall be granted upon the conditions in thi». 
act provided, and not otherwlse." 

It is contended on behalf of complainant that, as ail its lines are doing 
both an Interstate téléphone and telegraph business, they are not with- 
in the opération of the act. It is shown that telegraph messages are 
sent ôver thèse lines from persons in this state to persons in other 
States, and received from the latter; also that téléphone communica- 
tions to and from the state are sent and received over the lines by 
some of the subscribers, though not by ail, but that such use is open to 
any person renting a téléphone instrument of the company, or apply- 
ing to any of its public exchanges for téléphone service ; that ail such 
services are rendered by complainant on the payment of established 
rates. It has been repeatedly held that such intercourse by telegraph; 
and téléphone messages and communications between différent states 
is interstate commerce. W. U. Tel. Co. v. Pendleton, 122 U. S. 356, 
7 Sup. Ct. 1126, 30 U Ed. 1187 ; Muskogee Nat. Tel. Co. v. Hall, 118 
Fed. 382, 55 C. C. A. 208 ; In re Penn. Tel. Co., 48 N. J. Eq. 91, 20 
Atl. 846, 27 Am. St. Rep. 462 ; N. W. Tel. Co. v. Chicago, 76 Mina 
334, 79 N. W. 315. 

It would seem that the Législature of California had in view the 
law as declared by thèse décisions when the act of 1901 was passed, 
and that the lines of complainant are, on this account, exempted from. 
its provisions. If complainant could be compelled to apply for a fran- 
chise as a condition précèdent to doing business, the granting body 
might refuse its application, and instruments of interstate commerce be 
thereby prevented from transacting business. Conditions might also 
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"be attâched to such use which might impair or in eflfect work a déniai 
of its exercise. In re Wm. Henry Johnston, 137 Cal. 115, 120, 69 Pac. 
973. 

The Suprême Court of California had already declared, when this 
act was passed, that in the statutes of the state the word "telegraph" 
included the téléphone. Davis v. Pac. States T. & T. Co., 127 Cal. 
312, 57 Pac. 764, 59 Pac. 698. The same construction has been placed 
upon similar statutes in numerous other instances. Wisconsin Tel. 
Co. V. Oshkosh, 62 Wis. 32, 21 N. W. 828 ; San Antonio Ry. Co. v. 
Southwestern T. & T. Co., 93 Tex. 313, 55 S. W. 117, 49 L. R. A. 459, 
77 Am. St. Rep. 884; People's T. & T. Co. v. Turnpike Road, 199 Pa. 
411, 49 Atl. 284; Wisconsin Tel. Co. v. Sheboygan, 114 Wis. 505, 90 
N. W. 441 ; City of Rochester v. Bell Tel. Co., 52 App. Div. 6, 64 
N. Y. S. 804; Michigan Tel. Co. v. Benton Harbor, 121 Mich. 512, 

80 N. W. 386, 47 L. R. A. 104; Summit Township v. Téléphone Co., 
57 N. J. Eq. 123, 41 Atl. 146 ; Téléphone Co. v. Railway Co. (Tex. 
Civ. App.) 52 S. W. 106. This court will follow the interprétation 
placed upon a statute by the highest court of the state in which it 
was enacted. 

Complainant has also invoked section 536 of the Civil Code of Cali- 
fornia, and claims the right to construct its lines thereunder, and cites 
Davis V. Pac. States T. & T. Co., 127 Cal. 312, "57 Pac. 764, 59 Pac. 
€98, and other cases before noticed in that connection. Support is 
found for this claim in Abbott v. Duluth (C. C.) 104 Fed. 833, North- 
western Tel. Co. V. Minneapolis, 81 Minn. 140, 83 N. W. 527, 86 
N. W. 69, 53 L,. R. A. 175, and other well-considered cases. 

Complainant further contends that as the lines which it constructed 
prior to the commencement of this suit were erected under ordinances 
of the city permitting such érection, and particularly Ordinance No. 
260 (Exhibit B to the bill), passed March 18, 1901, expressly accepting 
ail pôle lines erected by the company to that date, its relations with 
the city became contractual, and cannot be annulled by any subséquent 
action of that body, and cites in support of this proposition : Abbott v. 
City of Duluth (C. C.) 104 Fed. 837; Téléphone Co. v. Minneapolis, 

81 Minn. 140, 83 N. W. 527, 86 N. W. 69, 53 L. R. A. 175 ; Sunset T. 
& T. Co. v. Medford (C. C.) 115 Fed. 202; New Orléans v. Southern 
Tel. Co., 40 La. Ann. 41, 3 South. 533, 8 Am. St. Rep. 502 ; Wisconsin 
Tel. Co. v. Sheboygan, 114 Wis. 505, 90 N. W. 441; Northwestern 
Tel. Co. V. Minneapolis, 81 Minn. 140, 83 N. W. 527, 86 N. W. 74, 
53 L. R. A. 175 ; Chesapeake Tel. Co. v. Baltimore, 90 Md. 638, 45 
Atl. 446 — which seem to sustain this contention. It is also urged, 
further, on béhalf of complainant, that, having lawfully established 
its lines in that city, it has the right, as an incident to this circumstance, 
to extend such lines, with ail necessary and proper appliances and ap- 
purtenances, to accommodate the increasing demands for téléphone 
service, according to the doctrine announced in Abbott v. Duluth (C. 
C.) 104 Fed. 839, and Mich. Tel. Co. v. St. Joseph, 121 Mich. 502, 80 
N. W. 383, 47 L. R. A. 87, 80 Am. St. Rep. 520. But, under the view 
taken of the act of 1901, it is not necessary to pass upon thèse points. 

Of course, a telegraph and téléphone corporation engaged in con- 
ducting an interstate business would be required to conform to ail rea- 
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sonabie police régulations adopted by municipal authorîties as to the 
manner of constructmg and maintaining its Unes. This proposition 
is conceded by counsel for complainant, and it is pointed out that this 
Company has always discharged its obligations to the city of Eurêka 
in this respect, and has expressly alleged in the bill that it is willing 
to do so hereafter. This protects the public against any misuse of 
the streets. 
The motion to dissolve the restraining order is denied. 



NEW JERSEY PATENT 00. et al. v. MARTIN et aU 

(Circuit Court, N. D. lowa, C. D. February 4, 1909.) 

No. 171. 

CoUtlTS (i 290*)— FEDERAI. COUETS—JUKISDICTION— PATENT INFEINGEMENT. 

A blU charging that, after terminatlon of a contract between complaln- 
ants and défendants for the sale of complalnants' patented devlces, de- 
fendants obtalned large numbera of such devices from sources to com- 
plalnants unknown and sold the same wlthln the district, without right or 
authority, alleged an infrlngement of complalnants' patents atter the ter- 
minatlon of the contract, and was sufficient to confer fédéral jurisdiction, 
regardless of the amount involved. 
[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 290.» 
Jurisdiction of fédéral courts in suits relatlng to patents, see note to 
Balley v. Mosher, 11 C. C. A. 313.] 

Suit by the New Jersey Patent Company and others against E. H. 
Martin and others for patent infringement. Demurrer to amended 
bill. Overruled. 

See, also, 166 Fed. 1010. 

Frank L. Dyer and Kelleher & O'Conner, for complalnants. 
Wesley Martin, for défendants. 

REED, District Judge. The demurrer is for want of equity in the 
bill, and also challenges the jurisdiction of this court upon the ground 
that the bill is founded upon an alleged breach by the défendants of 
the contract entered into by them with the complalnants for the sale 
of their phonograph records, and that the amount of damages sus- 
tained by complalnants because of such breach is not stated or shown. 
But the original bill, as well as the amendment thereto, allèges that 
after the contract between complalnants and défendants had been ter- 
minated the défendants obtained from some source unknown to com- 
plalnants large numbers of défendants' patented devices, and sold them 
in this district without right or authority from the complalnants, or 
any of their authorized agents, and in infringement of their patent. 
This shows an infringement by défendants of complalnants' letters 
patent after the terminatlon of the contract, and is sufficient to confer 
upon this court jurisdiction of the suit, under the patent laws of the 
United States, to enjoin such infringement and for an accounting, 
regardless of the amount involved. 

*For ottier casen tee same topic & { ndmbdb In Dec. & Am. Digs. 1907 to date, & Rep'r Indoxe* 
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Whether or not a sale by défendants of the patented articles which 
they procured under the contract with complainants, but sold in viola- 
tion of its terms, would at once terminate the contract, and at the 
same time be an infringement of complainants' patent, as maintained 
l)y complainants and denied by défendants in argument, need not novv 
be determined, for the bill and amendment plainly allège that after the 
contract had been terminated, and défendants no longer had any rights 
thereunder, they procured the patented articles from some unauthor- 
ized source, and sold them in this district in violation of complainants' 
rights and in infringement of the letters patent. 

The demurrer is therefore overruled, and défendants may answer 
the bill as amended by the March rules, if they shall so elect. It is 
ordered accordingly. 



UNITED STATES v. BREESE et al. 
(District Court, W. D. Nortli Carolina. August 10, ,]t)08.) 

Grand Juby (§ 5*) — Qualificatiojv of Jurobs— Xokïii Carolina Statute. 

Code N. O. § 1722, as it stood in 1897. providing tliat «rand .iurors should 
be sélect ed from persous only who liud paid tax for the preceding year, 
does not disqualify a person from being a légal grand juror who dld not 
own property above the amount exempt from taxation, and was not there- 
fore assessed with any tax for the preoeding year. 

[Fjd. Note.— For other cases, see Grand Jury, Cent. Dig. § 12; Dec. 
Dig. § 5.*] 

On Motion to Quash Indictment. 
See, also, 172 Fed. '765. 

A. E. Holton, U. S. Dist. Atty. 

Moore & RoUins, Adams & Adams, and Locke Craig, for de- 
fendants. 

NEWMAN, District Judge. This is a motion to quash the indict- 
ment in the above-named case upon the ground that certain mem- 
bers of the grand jury that found the bill of indictment now under 
considération had not at their time of service upon the grand jury 
paid taxes for the preceding year in conformity with the require- 
ments of the statute of North Carolina on that subject, which is 
as follows : 

"The coniniissioners for the several counties, at their regular meeting on the 
first Monday of June in eaeh year, shall cause their clerks to lay before theni 
the tax retunis for the preceding year for their couuty, from which they shall 
I)roceed to sélect the names of such persons only as hâve paid tax for the 
preceding year and are of good moral character and of sufHcient Intelligence." 
Code, § 1722. 

The bill of indictment now before the court was found at Greens- 
horo, N. C, October 6, 1897. Since that time other bills of indict- 
ment hâve been found against the above-named défendants sepa- 
rately, and there has been one trial of Dickerson resulting in a con- 
viction in 1899, the judgment in which case was reversed by the 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Circuit Court of Appeals in 1901, and several trials of Breese,. 
resulting first in a conviction, which was reversed by the Circuit 
Court of Appeals (Breese v. United States, 106 Fed. 680, 45 C. C. 
A. 535; Id., 108 Fed. 804, 48 C. C. A. 36). On the second and 
third trials the jury failed to agrée, and the fourth trial in 1901- 
resulted in a verdict of guilty on certain counts in the is-dictment 
and judgment of imprisonment against Breese in the Atlanta peni- 
tentiary. This last case was taken to the Circuit Court of Appeals 
(Breese v. United States, 143 Fed. 350, 74 C. C. A. 388), and 
there the case was reversed on the ground that two of the grand 
jurors who found the bill of indictment in that case had not paid 
taxes for the year preceding the one in which they serve d on the 
grand jury. The motion to quash the indictment in that case was 
entertained and heard because of an order made November 6, 1897, 
by Judge Dick, presiding in the District Court at Asheville at 
that time, when the défendant Breese was arraigned and pleaded 
not guilty. The order in that case was as follows: 

"The United &tates v. W. E. Breese. 

"Flled November 6th, 1897. 
"In the above entitled action It Is ordered by the court that the défendant, 
being now arraigned, be and he is now required to enter his plea to the in- 
dictment In said cause and he does so plea not guilty thereto, but such plea 
shall not operate or hâve the effect to prevent him taking advantage upon 
motion In arrest of judgment or on a motion for a new trial of ail matters 
and things which could be taken advantage of by motion to quash or de- 
murrer. Upon motion In arrest of judgment or for a new trial, ail such mat- 
ters and things shall be heard and determlned as if the same were being 
heard upon motions to quash or demurrer. This order shall apply to any and 
ail other indietments pending in this court against the défendant. 

"Robert P. Dick, U. S. Judge. 
"Concurred In. Covington, Assistant United States Attorney." 

It appears from the records of this court that a similar order 
to the one taken above in the Breese Case was taken in separate 
cases against each of the other défendants, Dickerson and Penland, 
so that the three défendants were each arraigned, pleaded not guilty 
and had the benefit of the order just quoted. The District Attorney 
insists that this motion to quash comes too late. There is much 
ground for this insistence. The défendants not only hâve waited 
for more than 10 years to make this question, but they hâve even 
had two years since the décision of the Circuit Court of Appeals 
in the Breese Case on this subject. But assuming, without de- 
ciding, that this motion to quash is made in apt time, I do not 
believe that upon its merits it can be sustained. In the motion as 
filed it was urged that three jurors, James Davis, Jr., A. R. Couch, 
and N. W. Blackburn, members of the grand jury finding this 
bill, had failed to pay taxes for the preceding year. The motion 
was abandoned before the hearing as to Davis, and abandoned 
upon the hearing as to Couch, and is only urged now as to N. 
W. Blackburn. It appears from the records that no taxes were 
listed or assessed against N. W. Blackburn for 1896, which is the 
year in question hère, in the country of Forsyth, where he lived 
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at that time. It may be gravely questioned from the décision of 
the Circuit Court of Appeals in the Breese Case, supra, in which 
this question was passed upon, whether the ruling was not restrict- 
ed to taxes regularly "assessed" against a citizen who afterwards 
becomes a juror. The court referred many times in the opinion to 
"taxes assessed," and there is to my mind much force in the argu- 
ment of the District Attorney that it was the intention of the court 
to restrict the ruHng to jurors against whom taxes had been listed or 
assessed. Be this as it may, I am thoroughly satisfied that the 
juror Blackburn was not liable for any taxes for the year 1896. 
Under the statute of North CaroHna (Révisai 1905, vol. 2, § 5223) 
lie was entitled to an exemption on $25 worth of personalty, and 
évidence has been submitted as to what property he really had 
during the year 1896. 

In 1890 Blackburn and his wife, Nancy C. Blackburn, conveyed 
to Mrs. Blackburn's son, and Blackburn's stepson, Charles W. 
Brinkley, a pièce of real estate in Forsyth county, containing 70 
acres, more or less. Cotemporaneously therewith Brinkley executed 
a bond in which he agreed to "take good care of the said N. W. 
Blackburn and his wife, Nancy C. Blackburn, during their natural 
lives, and furnish them with good food and clothing, and ail that 
is necessary for their comfort and pay ail médical expenses neces- 
sary, and at their death to furnish them a décent burial, and ail 
other matters necessary for their comfort." The évidence shows 
that after this Blackburn and his wife continued to live on the place 
conveyed to Brinkley in their old home, and Brinkley built a new 
house. In 1894 Mrs. Blackburn died. The évidence also shows that 
prior to her death they had disposed of a cow and horse and cer- 
tain farming utensils, and it is satisfactorily shown that, when she 
died, ail they had was their very simple 'household furniture. 

Affidavits hâve been introduced from several witnesses to the efïect 
that Blackburn had on June 1, 1896, $200 worth of personalty. 
No détails are given in thèse affidavits, and they are in almost the 
same language, and certainly the same handwriting. Attributing 
no bad motive or wrong to any one, it is still true that thèse affida- 
vits are entitled to little probative value. However honest they 
may hâve been in their statements, the contents of the affidavits 
are too gênerai to be given any great weight. One of the affiants, 
J. T. Boyer, was put on the stand by the District Attorney, and 
modified very much the statement made in his affidavit. 

The most valuable witness in this matter was J. H. Tesh, who 
was introduced by the govemment. He was a man of mature 
years who lived near Blackburn, and he testified that after his 
wife died Blackburn began to sell off his things. He further testi- 
fied that Blackburn lived in a simple log house with a back room, 
and the substance of his testimony is that there were only a very 
few cheap articles in the house. He said, when they had a sale 
of Blackburn's things after his death, they did not bring more than 
$15 or $20. It was claimed that Blackburn had some feather beds 
of considérable value, but this witness says that at the sale one of 
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them sold for 50 cents. The following brief extract from the 
testimoiiy will show the substance of what this witness said: 

"Q. What was the value o£ the stufC this old man hnd after the cow and 
horse and wagon were sold? A. He had his honsehold and kitchen furnitiire. 

"Q. He retained that after he made the trade with Brlnkley? A. Yes, sir; 
after hls wlfe died he began to sell that ofC. 

. "Q, What did he hâve — do y ou lînow? A. Ile had some beds and tables, 
and something like that — ail old property. 

"Q. Would yoii estimate it at over .$25? A. No, sir; not what I saw after 
he sold his horse and wagon and cow." 

I am thoroughly satisfied from the évidence that this juror, N. 
W. Blackburn, was not hable for taxes for the year 1896, as he 
had not more than $25 personal property, and this was exempt 
from taxation. 

It is further urged that under the act in force at the time this 
grand jury was drawn, which has been quoted above, jurors could 
only be selected from the tax returns for the preceding year, a.nd that 
consequently whether a man was hable for taxes or not, if he was not 
on the tax returns, he would not be a compétent juror. I do not think 
the Circuit Court of Appeals would hâve decided this, nor does the 
opinion on the subject of tax returns indicate this. The court in this 
opinion says : 

"The statute In question requires the clerks of the boards of oounty com- 
missioners to lay before them 'the tax returns for the preceding year.' So 
far as we hâve been enabled to discover, there is no statute requiring the tax 
collectors to make a 'tax return' showing the uames of tlie taxpayers. Where 
the tax collector desires crédit for taxes assessed against Insolvents, he must 
return a list of such insolvents. But we hâve found no provision requiring a 
return ol a list of citizens who hâve paid ail or a part of the taxes assessed 
against them. In practice, as we are led to believe, the statute In question Is 
in great measure disregarded by the boards of county commissioners," etc. 

I do not believe that the Court of Appeals would hâve held on 
this question that a citizen who was an intelligent man and of 
good moral character, because he was poor and did not own more 
than $25 worth of property, could not be a compétent juror. It 
seems entirely probable, however, that Elackburn's name was ob- 
tained as a juror from a former tax list. Blackburn died in 1902, 
and his testimony cannot be had. The évidence obtainable fails 
to satisfy me of Blackburn's disqualification as a grand juror, but, 
on the contrary, satisfies me that he was compétent. As I reach the 
conclusion that the grand juror Blackburn was not disqualitied even 
under the law as it stood at the time the indictment was returned, 
it is unnecessary to consider the efïect of the act of the Législature 
of North Carolina of 1907 (Pub. Laws N. C. 1907, p. 63, c. 36), 
providing that motions to quash for the cause suggested hère should 
not be sustained, or its applicability to the présent motion. 

The motion to quash the indictment on the ground that Blackburn 
was not a qualified juror must be overruled and denied ; and it will 
be so ordered. 
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UNITED STATES V. BRBESE et aL 
(District Court, W. D. North CaroUna, Asheville Division. June 29, 1909.) 

1. Courts (§ 352*)— Fédérai Couets— Manneb of Drawing. 

Under Rev. St. § 800 (U. S. Comp. St. 1901, p. 623), providing tliat Jurors 
In the fédéral courts sliall be drawn or seleeted In accordance wlth tlie 
practice In the state courts as nearly as practicable, and section 810 (U. 
S. Comp. St. 1901, p. 627), providing wlien grand jurles shall be summon- 
ed In such courts, construed together, a venire of Jurors may be drawn 
and summoned for a term wlthout deslgnatlng them as grand or petit 
jurors, and at the term a grand jury may be seleeted therefrom, where 
Buch Is the State practice. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 928, 929; Dec. 
Dig. § 352.*] 

2. Indictment and Information (§ 196*) — Eetden— Waivkr of Objections. 

Where the record In a criminal case shows that the Indictment was 
properly Indorsed "a true blll" by the foreman of the grand jury, and 
was flled by the clerls on the same day, and a motion to quash, subse- 
quently made and overruled, reclted that the Indictment was found a 
true bill and retumed Into open court, the défendants eannot after the 
làpse of 12 years attacls the Indictment on extrinslc évidence to show that 
It was not returned In open court. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dig. § 631; Dec. Dlg. § 196.*] 

8. Indictment and Information (| 11*) — Retoen into Ooxtbt— Necessitt of 
Présence of Grand Jurors. 

Where It Is eoneeded that an Indictment was found by a vote of the 
requislte number of grand jurors, and, after belng properly indorsed as 
a true bill by the foreman, was talren by him Into the eourtroom, whleh 
opened from the grand jury room, and presented to the judge on the 
bench, when the court was in session, and by him handed to the clerk, 
such Indictment Is not Invalldated by the fact that the other grand ju- 
rors did not accompany the foreman into the eourtroom. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dlg. § 62 ; Dec. Dlg. § 11.*] 

On Motion to Quash Indictment. 
See, also, 173 Fed. 761. 

A. E. Holton, Dist. Atty., for the United States. 
Moore & Rollins, Adams & Adams, and Locke Craig, for défend- 
ants. 

NEWMAN, District Judge. The indictment in this case appears 
on its face to hâve been found "a true bill" by the endorsement there- 
on at Greensboro, at the October term; that is, on October 6, 1897. 
On October 7, 1897, an order was made by Judge Purnell, presiding, 
transferring the case to Asheville for trial. In the United States Dis- 
trict Court at Asheville on November 6, 1897, in connection with the 
plea of not guilty by the défendants in this case and other cases against 
them, an order was entered as f ollows : 

"In the above-entitled action It Is ordered by the court that the défendant, 
belng now arraigned, be and he is now requlred to enter his plea to the In- 
dictment In said cause and he does so plead not guilty thereto, but such plea 
shall not operate or hâve the effect to prevent hls taliing advantage upon mo- 

*For ntber cases see same topic & ! numbsb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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tlon In arrest of Judgment or on a motion for a new trial of ail mattere and 
thlngs which sbould be taken advantage of by motion to quash or demurrer. 
Cpon motion In arrest of judgment or for a new trial, ail such matters and 
things shall be heard and determlned as If the same were belng heard upon 
motion to quasb or demurrer. Thls order sball apply to any and ail otiier 
indictments pendlng in thls court against the défendant 

"Robert P, Dick, U. S. Judge. 
"Concurred In, Covlngton, Asst. U. S. Attorney." 

I hâve heretofore determined that matters proper to be heard by de- 
murrer or motion to quash might be heard under this order as well in 
advance of trial as afterwards on motion in arrest of judgment or for 
a new trial. No action whatever has been taken in the case since the 
plea and order referred to, except that at an adjourned term of the 
District Court, at Asheville in July, 1908, the défendants filed a plea, 
or motion as it is termed on the paper, sworn to by ail of the défend- 
ants, to quash the indictment on the ground that certain members of 
the grand jury which found the bill of indictment had not paid their 
state and county taxes for the year 1896, as required by the statutes 
of North Carolina. In a motion as filed it was urged that three, James 
Davis, Jr., A. R. Couch, and N. W. Blackburn, members of the grand 
jury finding this bill of indictment, had failed to pay their taxes for 
the preceding year, The motion was abandoned before the hearing 
as to James Davis, Jr., and abandoned on the hearing as to Couch, and 
was only urged in the end as to Blackburn. After hearing the évi- 
dence on this matter, the court overruled and denied the motion to 
quash the indictment, finding that Blackburn, the juror whose dis- 
qualification was insisted upon, did not owe any taxes for the year 
1896. 

The case being now called for trial, what is denominated a "plea 
and motion" is interposed, sworn to by each of the défendants, which 
makes two questions: First. That the grand jury that found this 
bill at Greensboro was not properly drawn and impaneled ; and, sec- 
ond, that the bill of indictment was not properly returned into court. 

As to the first question, it appears from the records that at the April 
term, 1897, of the United States District Court for this district, at 
Greensboro, an order was entered on the minutes of the court, as fol- 
lows: 

"Ordered by the court that the jury commlssloner, John J. Nelson, and 
the clerk of thls court, S. L. Trogdon, draw a jury for the October term, 3807, 
of thls court" 

At the opening of the October term of the District Court at Greens- 
boro on October 5, 1897, there appears the foUowing: 

"James F. MllUkan, U. S. marshal, returns Into court the followlng venire, 
duly executed." 

Then foUows the venire, signed by the clerk, with 54 names ap- 
pended, and then this entry : 

"Executed August 26th, 1897, by summonlng each person named to appear 
at 10 o'clock October 5th, 1897, answer as juror and not départ the court at 
Greensboro, N. C." 

There then appears on the minutes of the court the following: 
"Ordered by the court that the clerk draw a grand jury of twenty-oue. Tho 
following were drawn and sworn." 
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Then follows 19 names. Why the 31 were not sworn does not ap- 
pear, but presumably because they were excused from service or fail- 
ed to appear. Then follows the appointment of James M. Allen, as 
foreman of the grand jury, by the court. The minutes for the same 
•day show that Hon. Thomas JR. Purnell, judge of the Eastern district 
of North Carolina, had been designated by Judge Simonton, circuit 
judge, to hold the court on account of the sickness of Judge Dick, the 
then judge of this district. 

The contention of the défendants is that this grand jury was not 
drawn conformably to the requirements of the statutes of the United 
States on the subject. The practice in the United States courts in this 
district seems to be for two commissioners provided for by the United 
States statute to draw from the box containing the names of quali- 
iîed jurors at the term at which they are to serve, 54 names to apnear 
and serve as jurors, without any distinction being made at the time 
between grand and traverse jurors. When the court meets, by di- 
rection of the court, the clerk causes the names of thèse 54 jurors, on 
slips of paper, to be placed in a hit, and has a child, under 10 years 
of âge, to draw therefrom a sufficient number of names to constitute 
the grand jury for the term (it appears in this district usually 21 
names), and they are sworn and impaneled as grand jurors. This 
practice conforms substantially with the state practice of the state of 
North Carolina. This practice is shown in the Révisai of 1905 of 
the laws of North Carohna. Section 1958 is as follows: 

"The commissioners at their regular meeting on the flrst Monday In July 
In the year nineteen hundred and flve, and every two years thereafter, shall 
cause the names on theIr jury list to be copied on small scroUs of paper of 
equal size and put into a box procured for that purpose, which must hâve two 
divisions marked No. 1 and No. 2, respectively, and two locks, the key of one 
to be kept by the sherilï of the county, and the other by the ehairman of the 
board of commissioners, and the box by the clerk of the board." 

Section 1959, omitting some immaterial things, is as follows. 

"At least twenty days before each regular or spécial term of the superlor 
court, the board of commissioners of the county shall cause to be drawn from 
the jury box eut of the partition marked No. 1, by a child not more than ten 
years of âge, thirty-slx scrolls, * * * exeept when the term of the court 
is for the trial of civil cases exclusively, when they need not draw more than 
twenty-four scrolls, and the persons whose names are inscribed on said scrolls 
shall serve as jurors at the term of the superior court to be held for the coun- 
ty ensuing such drawing, and for which they are drawn, and the scrolls so 
drawn to make the jury shall be put into the partition marked No. 2. ïhe 
said commissioners, shall, at the same time and in the same manner, draw the 
aames of eighteen jiersons who shall be summoned to appear and serve dur- 
Ing the second week, * * * and a like number for each succeedlng week 
of the term of said court, unless the judge thereof shall sooner discharge 
ail jurors from further service. * * * The said commissioners may, at 
the same time, and in the same manner, draw the names of eighteen other 
persons, who shall serve as petit jurors for the week for which they are drawn 
and summoned." 

The manner in which grand juries are then obtained is shown by 
section 1969 of the Révisai 1905, as follows: 

"The judges of the superior court, at the terms of their courts, exeept those 
terms which are for the trial of civil cases exclusively, and spécial terms for 
which no grand jury has been ordered, shall direct the names of ail persons 
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returned as jurors to be written on serolls of paper and put into a box or hat 
and drawn eut by a chlld under ten years of âge ; whereof tàe flrst eightèen 
shall be a grand jury for the court; and the residue shall serve as petit ju- 
rors for the court." 

While the practice in the United States courts hère does not appear 
to foUow with exactness that provided by the statutes for the state 
courts, it is substantially and in effect the same. 

Section 800 of the Revised Statutes of the United States (U. S. 

Comp. St. 1901, p. 633) is as follows : 

"Jurors to serve in the courts of the United States, In eaeh state respective- 
ly, shall bave tbe same qualifications, subject to the provisions herelnafter 
contalned, aud be eutitled to the same exemptions, as jurors of the highest 
court of law in sueh state may hâve and be eutitled to at the time when such 
jurors for service in the courts of the United States are summoned; and they 
shall be desiguated by ballot, lot, or otherwise, accordlng to the mode of form- 
ing such jurles then practiced lu such state court, so far as such mode may 
be practicable by the courts of the United States or the oiBcers thereof . And 
for this purpose the said courts may, by rule or order, conform the désigna- 
tion and impaneling of juries, in substance, to the laws aud usages relating 
to jurors in the state courts, from time to time in force in such state." 

As we perceive from this section, the jurors to serve in the courts 
of the United States are to be designated by ballot, lot, or otherwise, 
according to the mode of forming such juries practiced, when they are 
drawn, in the state court "so far as such mode ma}' be practicable by 
the courts of the United States or the offîcers thereof." As I bave 
stated, the method adopted by the United States courts hère seems to 
be in substantial conformity with the practice in the superior courts of 
North Carolina, and doubtless as nearly so as the presiding judges 
bave deemed practicable. 

Counsel hère, however, rely on section 810 of the Revised Statutes 

(U. S. Comp. St. 1901, p. C37), which is as follows: 

"No grand jury shall be summoned to attend any Circuit or District Court 
unless one of tbe judges of such circuit or the judge of such district, in bis 
own discrétion, or upon a notification from the district attorney that sueh 
jury will be needed, orders a ventre to issue tberefor. And each of the said 
courts may in turn order a grand jury to be summoned at such time, and to 
serve such time as it may direct, whenever, in its judgment It may be proper 
to do so. » * * " 

The évident purpose of this statute was to prevent the unnecessary 
attendance of a grand jury and the expense and trouble of the same, 
at a term when there was no need for a grand jury and no business 
to be brought before it. If a grand jury is deemed unnecessary before 
the court meets, and afterward it is ifound that a grand jury is needed, 
the court may by order in term direct that they be summoned. 

It is urged by counsel hère that the meaning of this section 810 is 
that a grand jury by name must be ordered by the judge of the Cir- 
cuit or District Court, and that the practice appearing to bave existed 
in the court at Greensboro in this instance does not conform to this 
meamng. It is the duty of the court, of course, to consider this sec- 
tion in connection with section 800, which provides for conformity 
with the state practice as nearly as may be practicable. 

Taking the two sections together, was this or not a légal grand 
jury? By an order of the court, at the April term, 1897, a jury was 
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drawn by the commissioner and the clerk and a venire issued therefor 
by the clerk. The marshal returned the same at the October term with 
the names of the jurors attached, and from that it appears the grand 
jury was drawn by order of the court. What différence is there in 
practical effect between that practice and drawing from the box, as 
is done in some districts, a grand jury by name, and a traverse jury 
by name, a separate venire issuing for each? The only différence ap- 
pears to be that in the one instance the jurors themselves know, and 
those interested by examining the records would know, the persons 
who are to serve as grand jurors and those who are to serve as trav- 
erse jurors ; whereas, in the other instance, under the practice hère, 
no one would know, not even the jurors themselves, until the drawing 
took place in open court, in what capacity they were to serve during 
the term. The latter practice in some respects at least would appear 
to be préférable. Certainly no wrong is done by this to persons 
against whom indictments are to be preferred. I do not find anything 
wrong whatever in the manner in which this grand jury was dravim, 
summoned, and impaneled. 

The next ground of the motion is that this bill of indictment was 
not properly returned into court, and this motion is based largely on 
the récent décisions of the Circuit Court of Appeals for this circuit 
in the two cases of Renigar v. United States, 173 Fed. G46, and 
Angle V. United States, 173 Fed. 658. 

In the Renigar Case, which is not yet reported, the facts appear 
from the opinion of Judge Brawley as follows : 

"On the llth day of March, 1908, in the trial of case of the TTiiited States 
V. riukney xlyers, the évidence v.-as coiicluded on tlie afternoon of said Jlarch 
17th, and court was adjourned until 10 o'cloek a. m., March 18, 1!X)8. On 
March ]8th, the judge of this court, in his office heneath the courtroom in 
the Fédéral Building in the eity of Lynchburg, by appointment met counsel 
for goveriiment and for said Plnkney Ayers at or about 9 o'cloek a. m., and 
the said judge and counsel were engaged in the considération of the instruc- 
tions in tlie case of the United States v. Pinkney Ayers until about 2:30 
o'cloek p. ni., with the exception of about one hour, during which they were 
separated and were at lunch. While the judge and counsel were so engaged 
in the office of the judge beneath the courtroom, the paper herein, purport- 
ing to be an Indictment, was by the foreman of the grand jury, who came 
alone into the courtroom, handed to the clerk at his desk in said courtroom, 
and by him marked 'Filed' about 12 o'cloek noon, while the judge and counsel 
for Pinkney Ayers, who were aiso of the counsel for the défendant in this 
case, were engaged in the judge's chambers; the judge of this coiu-t never 
having, at that time, been In the courtroom at any time during that dày, and 
did not make his appearance in the courtroom until about 2:30 o'cloek p. m., 
an hour or more after the said flling of the said alleged indictment, since 
which appearance of the judge in the courtroom no proceedings hâve been 
had upon the said indictment, except such as appear of record herein. 

"Counsel for défendant moved the court to correct its order ubove set forth, 
and to make the same conform to the state of facts herein set ont, and at the 
same time stated to the court the fact that the indictment had been handed to 
the clerk and marlied 'Filed' in the absence of the judge from the courtroom 
was known to counsel for the défendant on the ISth day of IXarch. 1908, at 
1:30 o'cloek p. m,, and before pleading in abatement or in bar of the said al- 
leged indictment; the court stating that the jury, clerk, marshal, and other 
ofiicers of the court did meet in the courtroom at 10 o'cloek a. m. on the 18tli 
day of March, and were slmply awaiting the return of the judge until he 
could finish the considération of the instructions, which for couvenienee was 
172 F.— 49 
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belng done In the judge's ehambers, on the floor below, also that the court lias 
at a previous term given instructions to tlie clerk and to the assistant dis- 
trict attorney that no further announcemeut should be made of an indictment 
fouiid by the gi'and jury, and that the same, after endorsement should be 
brought by the foreman and handed to the clerli, who would thereupon mark 
the same 'Filed,' and proceed to make the regular order of entry; the rea- 
son for sueh instructions being that frequently parties who were indieted 
iearned of the facts through the public announcement thereof in the court- 
room before capiases for their arrest could be served, thus leading to difB- 
culties in making arrcsts and to flights. But the court certifies that the de- 
fendant, W. H. Kenigar, was in attendance upoii this court on a boud not to 
départ without leave of the court, and that nothing contained in the direction 
hereinbefore referred to in any manner applied to this particular case." 

In the District Court a motion to quash the indictment tipon the 
ground that it was not properly returned to the court was overruled, 
and the case was reversed by the Circuit Court of Appeals on the 
ground that the court erred in this. 

Judge Brawley closes an able opinion in this case in this language : 

"We hâve been extremely reluctant to set aslde the judgment in this case 
upon the ground which may appear teehnical, and for that reason hâve given 
unusual time to Its considération, and to an investigation of the practice in 
every state, where the Institution of the grand jury is preserved. Nothing 
is more clear than that the 'established mode of procédure' is for the grand 
jury to make its presentments publicly in open court ; ail of the grand jurors 
being présent and answering to their names. It follov?s that a paper pur- 
porting to be an indictment handed by the foreman to the clerk when the 
court is not in session and in the absence of the grand jury is no indictment. 
This is not a question of irregularity, but of substantive law, based upon the 
direct terms of the constitutional guaranty that no man shall be 'held to 
answer' for an infamous offense except on an indictment by a grand jury. The 
indictment — and that means, of course, a valid indictment f ound and presented 
according to the settled usages and established mode of procédure — is a pre- 
requisite to the jurisdictlon of the court to try the person accused, an indis- 
pensable condition and requirement, the absence of which rendered the pro- 
ceedlng not simply voidable, but absolutely void." 

It will be seen from the facts of this case that the indictment was 
returned by the foreman of the grand jury to the clerk when the judge 
was not even in the courtroom, although in another part of the build- 
ing, and when the court was not in session; that is, the judge was not 
on the bench. 

In the Angle Case the bill of exceptions contained in the transcript 
of the record, which I hâve before me, shows the facts in that case to 
hâve been as f oUows : 

"The sald indictment, after being found l)y the grand jury, was not re- 
turned and never has been returned by the grand Jury, as the law requires, to 
the court in open court, but was returned by the foreman of the grand jury, 
the other jurors not being présent, to and delivered by the foreman of the 
grand jury, to the clerk of the court, during the session of the court, but in 
the absence of the otiier jurors, and without the attention of the court belng 
called thereto." 

The questions arising for détermination on this motion are probably 
three, as follows: (1) Can défendants go behind the record of the 
court? (3) Is the motion made in time, and can it now be entertain- 
ed, particularly in view of what transpired in 1908 on motion to quash? 
(3) Even if défendants are allowed to go behind the record of the 
court and introduce what they propose to show, would this showing 
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be sufficient to Justify the court at this late date in quashing tlie 
bill of indictment? 

It is well understood, of course, that the records of a court of rec- 
ord import usually and generally absolute verity. In the présent 
case the record of the court shows the following: On the clerk's 
"New Bill Docket" for October term, 1897, appears the following: 

"No. 24 and No. 3220. United States vs. William E. Breese, William H. 
Penland, and J. E. Dickerson." 

Then opposite to that: 

"Indictment for conspiracy and embezzlement at Oeto. Term 1897. Indorsed: 
'A True Bill. J. M. Allen, Foreman.' Transferred to Asheville." 

And then in pencil what appears to be a mémorandum of the clerk 
with référence to his letter on his officiai letter book transferring the 
case to Asheville. On the District Court Criminal Docket, the fol- 
lowing : 

"United States v. Wm. E. Breese, Wm. H. Penland, J. B. Dickerson, Bun- 
combe Ce, No. 3220. Indictment: Conspiracy and Embezzlement. Octo. Term, 
1897. 'A True Bill. J. M. Allen, Foreman.' » 

On the records appears an order transferring the case to Asheville, 
which, it is conceded, was recently entered, having theretofore appear- 
ed only on the officiai letter book, and by the original order itself, made 
by Judge Purnell October 7, 1897, transferring the case, which has 
been presented as a part of the record in the case. The original in- 
dictment in this case which is before the court as a part of the record 
has indorsed on it the term of the court, the case, and the offense, and 
an entry "A True Bill, J. M. Allen, Foreman," and "Filed October 
6th, 1897, S. L. Trogdon, Clerk." That is the record in the case, 
which shows undoubtedly that a bill of indictment against the défend- 
ants for the oiïense charged was signed "A True Bill" by the foreman 
of the grand jury according to the proper practice in this respect. It 
shows that the indictment got into court, and was there entered on the 
clerk's "New Bill Docket" and on the "Criminal Trial Docket" on the 
same day that the foreman indorsed "A True Bill" on it. 

Can the court go behind this record, and hear extrinsic évidence to 
add to or to take from or explain it? This may be gravely questioned. 
Assuming, however, that under the décisions of the Circuit Court of 
Appeals for this circuit in the two cases referred to, the question may 
be heard if raised during the term and in ample time; should the de- 
fendants hère, after nearly 12 years hâve elapsed, and in view of ail 
that transpired in the motion made by them and the proceedings there- 
on last year, be now heard? Many terms of court hâve elapsed, and 
this bill of indictment has been in the clerk's office ail the time unques- 
tioned until more than 10 years had passed, when in July of last year 
the défendants filed the motion referred to, to quash the indictment 
upon the ground that certain grand jurors had not paid taxes as re- 
quired by law. In that motion, which was sworn to by ail of the de- 
fendants, is repeated three times this language with référence to the 
three grand jurors) — that: 

He "was summoned, drawn, sworn, and charged as one of the said grand 
jury and constituted a part of the body of said grand jury, and as such took 
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an active part In the délibérations of said grand Jury upon said blll of In- 
dictment and concurred wlth hls fellow grand jurors in findlng the same a 
true bill and • ♦ * at tlie tlme he was summoned, drawn, sworn, and 
cliarged as snCh grand juror as aforesaid, and at the time * • • constltut- 
ed a part of the body of said grand jury as aforesaid, and * • • took an 
active part in the délibérations of said grand jury upon the said bill of indict- 
ment, and concurred wlth hls fellow grand jurors in findlng the same a 
true blll, as aforesaid, and at the tlme the said grand Jury returned the said 
bill of indictment Into open court, as aforesaid." , 

Then the following: 

"Whlch was the year preeedlng that In which the state and county taxes of 
the State of North Carolina (county of Guilford in two places, and county of 
Sufifolk in one) at the time thelr said bill of indictment was returned into 
open court, as aforesaid, then been last appralsed and assessed," etc. 

So that, in this verified motion, it is in terms acknowledged that 
this bill of indictment was found "a true bill" by the grand jury and 
returned "in open court." That motion was made and urged without 
the slightest suggestion of any other objection to the formation of the 
grand jury or to the return of the bill of indictment. The motion, 
in effect, acknowledged that, if the members of the grand jury were 
ail qualified by reason of the payment of taxes for the year preceding 
their service as grand jurors, the bill of indictment- was properly found 
and properly returned into the court. The défendants knew, or ought 
to hâve known, as well when this indictment was returned as they 
know now, how the same was returned into court, yet they waited ail 
thèse years to raise the question. I am very much inclined to think 
that the objection cornes too late, and I am satisfîed, in view of what 
occurred last July, and what was conceded by the défendants, under 
oath, in the motion then made, that they are not entitled to be heard 
to make this objection to the manner in which the indictment was 
brought into court. 

I am not overlooking the contention of counsel so ably presented, 
to the efïect that no action has been taken by the government in the 
way of pressing to trial this bill of indictment, and that the défend- 
ants by the express order of Judge Dick of November, 1897, had re- 
served to them the right to interpose objections by demurrer or motion 
to quash, and, even after verdict, by a motion in arrest or for a new 
trial, and that consequently it was not incumbent upon them to do any- 
thing until the government moved in the matter. This view was 
strongly presented, and I was greatly impressed with it, and I am not 
prepared to say certainly what the resuit would be on this branch of 
the case but for the admissions of the défendants in their verified 
motion made last summer to the effect that the indictment was correct- 

ly returned into court. 

But even if I am wrong in the foregoing, and it would be proper for 
the court to hear the défendants' évidence upon motion to quash or for 
the purpose of amending and correcting the record, as they désire, I do 
not believe that the évidence they propose to submit would change the 
resuit. By consent of the district attorney and counsel for the défend- 
ants, in order to allow certain witnesses in attendance upon the court to 
return to their homes, a statement of facts was agreed upon as to what 
occurred at the time, in connection with the action of the grand jury on 
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this bill of indictment and its retnrn to the court. It appears from that 
statement that the grand jury found a true bill ; that it was marked "a 
true bill" on the back and signed by J. M. Allen as foreman ; that the 
requisite number of grand jurors more than 12, voted to find a true bill ; 
that, when this action had been taken, the grand jury was in session in a 
room adjoining the courtroom, on the same floor, with a door opening 
into the courtroom ; that the foreman left the grand jury, went into the 
courtroom with the bill of indictment, and handed it to Judge Purrell, 
the presiding judge, in person, the judge being then on the bench and 
the court open ; and that the judge looked over the indictment and hand- 
ed it to the clerk in open court, and that the foreman then returned to 
the grand jury room and proceeded with business ; that the grand jury 
did not accompany him when he brought the bill of indictment into the 
courtroom and handed it to the court. It would appear, therefore, 
tnat the facts in this case are materially and essentially différent from 
those in the case of either Renigar or Angle. In the former case the 
indictment was handed to the clerk when the judge was not in the 
courtroom and the court was not in session, and in the latter case to 
the clerk without the attention of the court being called to it. Surely 
the facts are sufScient to distinguish this case entirely from the two 
cases referred to. 

But, rnore than this, the same évidence which would show that the 
grand jury did not accompany the foreman into the courtroom would 
show, and does show, that the grand jury voted for and directed the 
return of a true bill. That évidence of the fact that the grand jury 
voted for and found a true bill by the requisite number may be given 
by the foreman or any member of the grand jury in another matter is 
conceded by the eminent counsel for the défendants ; indeed, this view 
of the law was urged by them upon another branch of the case; so 
that, if we should go into the évidence in this matter, the reason given 
in the Renigar Case and in the cases therein cited for holding that it 
is best that a bill of indictment should be brought into court by the 
entire body of the grand jury — that is, that otherwise there would be 
no certainty that the foreman returned the correct action of the grand 
jury- — would not apply in this case, because the évidence which would 
show that the foreman's action might hâve been wrong would at the 
same time show clearly that it was right. Of course, the décision of 
the Circuit Court of Appeals for this circuit is controlHng on the court 
hère — absolutely so. I hâve stated the facts of the cases recently de- 
cided by that court. While some of the language used by the eminent 
and learned judge delivering the opinion in the Renigar Case may in- 
dicate that it is necessary to the validity of a bill of indictment that it 
be returned into open court by the grand jury in a body, y et I think 
the décision should be considered somewhat at least in connection 
with the facts of the case in which the décision was made and the 
opinion handed down. I do not believe that the Circuit Court of Ap- 
peals has held or will ever hold that in a case where the tacts are 
like the facts hère the indictment should be quashed. I do not under- 
stand the Circuit Court of Appeals in either of thèse cases to hold that 
the défendants may not admit that the bill of indictment was properly 
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returned into court. Nor do I understand that they hâve held that if 
the évidence which shows that the foreman alone brought the bill into 
court, unaccompanied by the body of the grand jury, at the same time 
shows that the bill of indictment had been regularly found true by 
the grand jury, and that the foreman was authorized to make such 
return, the indictment would be held invalid. There is a statute in 
North Carolina, and has been since 1889, which authorizes the fore- 
man of grand juries to return a bill of indictment into court except 
in capital cases. The statute now appears in section 3243 of the North 
Carolina Révisai of 1905. It is as follows : 

"Grand juries shall return ail bills of indictment In open court Ihrough 
thelr actlng foreman, except in capital félonies, wlien it sliall be necessarj' 
for the entire grand jury, or a majority of tliem, to return their bills of in- 
dictment in open court in a body." 

While I do not say that this is controlling as to the practice to be 
followed in the United States courts in this state, it does show, at 
least, that the Législature of this state, of which the défendants 
are citizens, believe that foremen of grand juries, always selected for 
their high character as well as for their intelligence, may be trusted, 
especially in view of the solemn oath they take, to report correctly to 
. the court the action of the grand jury, and that in cases of felony 
except capital cases (as to which it was thought there should be great- 
er formality) no harm would resuit to the défendants from this prac- 
tice. 

It may be properly added that I recognize to the fullest extent the 
right of the défendants under the Constitution of the United States 
(article 5), when charged with an infamous crime, to hâve an indict- 
ment of the grand jury, and agrée, of course, with ail that was said 
and strongly pressed in the able argument by the défendants' counsel 
as to its absolute necessity; and, if I did not believe that the bill of 
indictment was properly and regularly found by the grand jury in this 
case, I would so hold. Nothing is specified in the Constitution, how- 
ever, as to the manner of getting the indictment into court. Whatever 
is necessary as to that is at most a safeguard thrown by the courts 
around the proceeding and intended to prevent any imposition or 
wrong. In this case the facts not only fail to show that any im- 
position or wrong has resulted, but show affirmatively that there has 
been nothing of the kind in the case. 

I conclude, therefore, that it is doubtful, at least, whether the de- 
fendants hâve a right to go behind the records of the court at ail, 
and that by the lapse of time and by what was set up in their motion 
to quash the indictment in 1908 they hâve certainly lost this right, if 
they ever had it; and, further, if there be a mistake about this, and the 
évidence that they propose to submit should be heard by the court, it 
would not show such facts as would justify the court in quashing this 
indictment. Counsel hâve frequently alluded on the argument of this 
motion to the trial of thèse défendants on other indictments and to the 
results of thèse différent trials. Nothing of that sort is proper to be 
considered on the présent hearing. The question hère is whether the 
motion to quash this indictment should be aliowed or denied. I know 
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nothing whatever about the merits of the case. I do know this, how- 
ever, that the défendants stand before the court with the presumption 
of innocence in their favor, and that this presumption will go with' 
them in the trial and remain with them until the government by com- 
pétent évidence shall establish, to the satisfaction of a jury, and be- 
yond a reasonable doubt, every ingrédient necessary to their con- 
viction under this indictment. To this view of their case they are 
entitled, and this they hâve. I do not believe under the whole record 
presented hère, or even under such évidence as counsel say they would 
submit, a case is made which justifies the court in quashing this bill 
of indictment, and consequently an order will be made overruling and 
denying the motion upon both grounds stated therein. 

I hâve discussed this question at some length, perhaps at an unnec- 
essary length, but I hâve donc so in déférence to the earnestness and 
évident sincerity of counsel for défendants in pressing this motion, 
and also that my views may fuUy appear upon the record. The case 
has received the most careful investigation and considération, and the 
resuit of this is the conclusion reached above. 



DAVIS HOTEL CO. v. PLATT. 
(arcuit Court, N. D. West Virginia, at aarksburg. June 13, 1908.) 

Cabeieks (§ 199*)— Carbiage or Goods— Validity op Régulations. 

Discrimination by a carrier against a particular commodity is not nec- 
essarlly illégal if reasonable grounds therefor eau be shown. 

[13d. Note.— For otlier cases, see Carriers, Cent. Dig. §§ 901-903; Dec. 
Dig. § 199.*1 

In Equity. On motion for preliminary injunction. 

James Edward Law, for complainant. 
Warder & Robinson, for défendant. 

GOFF, Circuit Judge. This case, while similar in some particular, 
is in a number of instances quite différent from Crescent Liquor 
Company et al. v. Platt (C. C.) 148 Fed. 894. The bills in both cases 
are in effect the same. Therefore, for a statement of the controversy 
now under considération, référence is made to the case above men- 
tioned. The jurisdiction of this court is questioned by the défendant, 
but I reach the conclusion after a careful examination of the author- 
ities cited that it is my duty to retain and dispose of the case. 

In the matter of the Crescent Liquor Company I held that the dis- 
crimination of the United States Express Company against the com- 
plainant was unreasonable, the effect of which was to cause great in- 
justice to that complainant; hence pending the hearing I granted a 
mandatory injunction. In the présent case the facts submitted for my 
considération are materially différent from those passed upon in the 
Crescent Liquor Company Case. I hâve now before me complainant's 
bill duly verified, which on this motion is used as an affidavit, as also 

♦For other oases see same topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the affidavit of two of the officiais of the défendant company, and on 
thèse I am to dispose of the motion for an injunction. The défendant 
in the afïidavits mentioned sets forth that it has not by custom nor long 
nsage committed itself to the transportation of C. O. D. packages, 
but that, on the contrary, it has ne ver offered to render such service to 
the public generally ; that it has f requently declined so to do, and has 
reserved such service to such parties as it deemed it proper to niake 
spécial contracts with; that it has f requently refused to make such 
contracts, and has declined to transport the articles tendered by ship- 
pers, such articles so refused being packages of liquor, as well as of 
other commodities of commerce ; that its refusai to receive and trans- 
port C. O. D. packages of liquor is founded on the expérience of the 
express company in the years past, by vv'hich it has been demonstrated 
that such business has imposed upon that company such a great bur- 
den, accompanied by such financial loss, that in fairness it should not 
be required to continue the same; that, if given the opportunity, de- 
fendant -will conclusively demonstrate the correctness of the contention 
of said company that its refusai to accept and deliver such packages 
is because of soimd business principles, not unreasonable in their char- 
acter. 

The complainant does not attempt by affidavit or otherwise to réfute 
this contention of the défendant, but relies solely vipon the alleged 
discrimination against it. In the Crescent Liquor Company Case the 
discrimination was found to be unreasonable, as the législation cited 
to sustain it was held to be unconstitutional, and the régulations re- 
garding it partial and unjust. It is quite évident in the présent case 
that discrimination against the complainant exists, but it does not nec- 
essarily follow that the rules and régulations now relied on by virtue 
of which such discrimination is shown are unreasonable. Other mat- 
ters of défense than the législation referred to are now presented. 
The défendant then accepted from some shippers C. O. D. packages of 
liquor, and declined to accept such packages from the Crescent Liqnor 
Company. Défendant now déclines to receive such packages from ail 
dealers at ail points, and insists that the facts will make évident the 
propriety of such action. Therefore défendant asks that time be given 
for the purpose of taking testimony, the object of which is to prove 
that the insistence now niade by the express company is not without 
merit. I conclude that it is my duty before passing on the motion 
for injunction to give the défendant an opportvmity to properly présent 
the facts on which it relies to justify its action in declining altogether 
to receive for transportation and delivery C. O. D. packages of liquor. 
Let the pleadings be perfected and the proofs taken. 

With the propositions of law announced in the Crescent Liquor 
Company v. Platt, when the motion for an injunction in that case was 
disposed of, I am in full accord, and, when the proofs shall hâve been 
taken in the case now under considération, it will be determined wheth- 
er or not they are pertinent to it. 
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BDRKE V. PLATT. 

(Olrcalt Court, N. D. West Virginia. September 16, 1909.) 

Cabeiers (§ 199*)— Oabeiage op iNTOXicATiNa LiQuoRS— Legalitt of Discrim- 
ination. 

A rule of an express company by which It déclines to receive shipments 
of liquor C. O. D. is reasonable and valid where It applies to ail shlppers 
and ail localities alike, and where It Is shown that the acceptance of such 
business bas resulted in loss to tbe company and détriment to Its business 
through unclaimed packages, delays in dellveries, renderlng Its places of 
business unpleasant to otber patrons and in other ways, such as to justify 
the rule as a business régulation. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 901; Dec Dig. 
{ 199.»] 

In Equity. Suit for injunction, 

John Bassel and J. E. Law, for complainant. 

Warder & Robinson and Frank H. Platt, for défendant, 

GOFF, Circuit Judge. The complainant, a dul)«'licensed retail liquor 
dealer, whose place of business is at Clarksburg, W. Va., allèges that 
the United States Express Company, a common carrier, doing business 
in this district, unreasonably and illegally fails and refuses to receive 
from him and to transport and deliver liquors ordered of him when 
tendered to be shipped "collect on delivery" to any of his customers re- 
siding at any place where said company is engaged in business, greatly 
to his loss and in jury. Complainant asks the court to restrain said ex- 
press company, its officers, and agents from failing to perform its 
duty as a common carrier, and from refusing to receive, transport, and 
deliver to complainant's consignées upon the payment of the reasonable 
and customary express charges packages of liquor ordered of, filled, 
and tendered by him to that company for transportation and delivery, 
both collect on delivery and othervi^ise, in the same manner and under 
the same conditions as other goods, wares, and merchandise are trans- 
ported and delivered by défendant. Pending the suit a temporary re- 
straining order of like character was prayed for. The answer admits 
that complainant is a regularly licensed retail liquor dealer, doing busi- 
ness as set out in his bill ; that the défendant, Thomas C. Platt, is the 
président of the United States Express Company; admits that the 
company has been and nowr is engaged as an express company doing 
business in West Virginia and elsewhere as set out in the bill ; admits 
that the United States Express Company has refused to receive, trans- 
port, and deliver liquors ordered of complainant tendered by him to be 
shipped "collect on delivery." The answer also admits that the express 
company makes spécial contracts with shippers by which it under- 
takes to collect in certain instances from the consignée the purchase 
price of the shipment, for which a spécial charge is made, but insists 
that such service has never been ofïered to ail who applied for it, the 
company having reserved the right to make the "collect on delivery" 

*For other cases see same toplc & { ncmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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contract with certain shippers, and to refuse to make it with others, 
that, while intoxicating liquors hâve been received and forwarded, it 
has always been done subject to reasonable rules and régulations found 
necessary to protect the interests of the Company and its patrons, 
which rules hâve been changed from time to time as the situation re- 
quired until April 14, 1908, when ail liquor shipments "C. O. D." wcve 
discontinued. 

When the motion for a restraining order was submitted for my con- 
sidération in connection with the bill and affidavits filed with it, as 
aiso the affidavits submitted by the défendant, I refused the decree 
asked for, and directed that the proofs be taken for use on the final 
hearing. Important questions of law and practice, raised by the de- 
murrer to the bill — which was overruled — would be further alluded to 
were it not that the conclusion I now reach renders their considération 
unimportant. The case of Crescent Liquor Company v. Platt, 148 
Fed. 895, heretofore decided by this court, has some points similar to 
those now involved, but the défense in that case was chiefiy based up- 
on a statute which the court found itself compelled to disregard be- 
cause of its unconstitutionality. In that case the express company re- 
fused to accept from the complainant any shipment of intoxicating 
liquors to be delivered at certain points in the state of West Virginia, 
whether "C. O. D." or not, while at the same time it was receiving 
and transporting such packages for other liquor dealers. In the case of 
Davis Hôtel Co. v. Platt, 172 Fed. 775, in denying the motion for a 
temporary injunction, this court said : 

"It Is quite évident in the présent case that discrimination against the com- 
plainant exista, but it does not necessarily follow that the rules and régula- 
tions now relied on by virtue of which such discrimination is shown are un- 
reasouable." 

Similar language was used by the court when the restraining order 
was refused in the case now to be disposed of, and it was then plainly 
indicated that if the facts relied upon by défendant — as then presented 
in answer and affidavits— were substantiated by téstimony formally 
taken, that the refusai of the express company to accept, carry, and 
deliver "C. O. D." packages of liquors would not be held to be un- 
reasonable. It is that matter only that I hâve now to décide. 

It is well to notice the fact that the express company does not décline 
to t-eceive, transport, and deliver "C. O. D." packages of ordinary mer- 
chandise, but, in eflfect, concèdes the right of shippers to resort to that 
method of shipment under spécial arrangements reasonable in char- 
acter, the insistence being that, in view of the unusual situation shown 
to exist in connection with the carriage and disposition of liquor ship- 
ments, the company is compelled, having due regard to its duty to the 
public and to its stockholders, to refuse such "C. O. D." shipments. 
It stifl receives, carries, and delivers liquors of ail kinds when ofïered 
under its régulations applicable to ^^eneral shipments other than "C. 
O. D." It isiclearly shown by the téstimony that the expense, difficul- 
ties, ànd results attending the "C. O. D." liquor contracts are entirely 
différent from those connected with "C. O. D." shipments of other 
kinds pf traffic. The proofs ofïered on this subject justify the claim 
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made by the défendant that they hâve resulted in undesîrable conditions 
and in financial loss to the company. Under such circumstances, it 
would be unreasonable and inéquitable for the courts to compel the 
company to perform such service, to require it to undertalce to collect 
from consignées of intoxicating liquors the purchase price thereof. 
It may be conceded that complainant's business is legitimate, and that 
the commodities in which he deals liave the same status under the law 
as hâve other commercial articles, but in this connection it is well to 
recall that common carriers hâve the right to make and enforce reason- 
able régulations fixing the manner in and by which they will receive 
and transport the articles of commerce they undertake to carry. Pre- 
sumably such régulations are proper and reasonable, and it is incum- 
bent on those who maintain to the contrary to prove their contention. 
In my judgment the évidence oiïered by the complainant fails to show 
that the régulations complained of are unreasonable or unjust. 

The complainant insists that it is the duty of the express company 
under the common as well as the statutory law to receive and transport 
ail articles of lawful commerce tendered to it for that purpose. In my 
judgment this insistence cannot be sustained, as ail such shipments of- 
fered by the patrons of the company are subject to the reasonable and 
lawful ruies duly promulgated by it. The complainant is not discrim- 
inated against as the rule applies to ail engaged in his business ; nor are 
the articles of commerce peculiar to that business refused shipment, 
but the manner of shipment is regulated, and "C. O. D." packages of 
liquor are declined. This refusai applies to ail shippers, and to ail lo- 
calities, not only in West Virginia, but in ail the states where the 
United States Express Company is engaged in business. The défend- 
ant has shown by the testimony of many intelligent witnesses residing 
in this and other states, men of great expérience, who hâve been for 
years employed in the discharge of duties connected with the express 
business, that the "C. O. D." liquor shipments tend to demoralize the 
employés of the express companies, and to diminish their efficiency; 
that as a resuit thereof the express companies hâve been retarded in 
their efforts to render prompt and satisfactory service to the public; 
that such companies hâve been frequently subjected to vexations 
and expensive litigation, to prosecutions by county and municipal offi- 
ciais, and to seizures of property and searches of their places of busi- 
ness by officers of the law because of such shipments ; that such places 
of business to which "C. O. D." packages of hquor hâve been con- 
signed were thereby made unpleasant for the public, and that the 
patrons of the company on that account bave been inconvenienced and 
prevented from transacting their business with its agents; that such 
companies bave been compelled to secure additional storage room at 
considérable expense at various points in order to provide for the 
care and protection of such packages, which are frequently not called 
for by the consignées promptly, and which are often returned to the 
consignors after having been held for some time by the companies ; and 
also that in certain localities the business of the company has been lost 
or impaired because of hostility engendered in such communities on 
account of such shipments. A rule founded on thèse facts, on condi- 
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tions producing such results — facts and conditions not controverted by 

complainant, and concerning which no testimony has been offered by 

him — cannot be held to be unreasonable, will not be adjudged unjust. 

Tlie injunction asked for is refused. The bill will be dismissed. 



In re IjEVY. 

(District Court, D. Massachusetts. December 29, 1908.) 

No. 14,092. 

Bankruptct (§ 384*)— CosïPOsiTioN— Motion for Confiematioît. 

An application for confirmation of a composition l)y a banlcrnpt referred 
to a référée to ascertain and report as to tiie reason for tiie withdrawal of 
objections, cliarging the banlirupt witli aets which would be a bar to luis 
discharge, and in gênerai as to whether the composition would be for the 
best interests of creditors ; holders of a bare majority in amount of claims 
scheduled having aceepted the same, Includlng probable relatives of the 
bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 591, 592 ; Dec. 
Dig. § 384.*] 

In Bankruptcy. On application for confirmation of composition. 

DODGE, District Judge. This bankrupt filed a voluntary pétition 
September 12, 1908, scheduling his total liabilities at $4,539.18 and his 
assets at $1,500. He had been doing business under the name of Dart- 
mouth Furniture Company at New Bedford. The assets scheduled 
were stated to consist of his stock in trade, $1,000, and debts due him, 
amounting to $500. $4,366.68 of his indebtedness is stated as un- 
secured. 

He has now offered in composition 5 per cent, on claims allowed or 
to be allowed, excepting those entitled to priority, and the référée re- 
ports that this has been duly aceepted by creditors and the funds re- 
quired to carry the offer into effect deposited. 

The assent signed by creditors who bave proved their claims shows 
that creditors whose claims amount to $2,429.18 in ail hâve assented to 
the composition, making a majority in number and amount. One of 
thèse claims, however, amounts to $2,130, and the creditor who has 
proved it is Max Levy, of New Bedford. Edward Levy, of New Bed- 
ford, has proved a claim of $23.98, and has also assented. The amount 
of assenting claims other than thèse two is $275.20. The amount of 
claims proved by creditors who bave not assented is $346.79. The 
amount of claims scheduled, but not yet proved, is $1,774.39. 

Since the application for confirmation was filed hère, two creditors 
bave objected and filed spécifications of objection. This was on De- 
cember 17, 1908. On December 22, 1908, both objections were with- 
drawn. The spécifications of objection charged the bankrupt with 
having obtained propèrty on crédit upon a materially false statement 

*For other casea see same toplc & § humbee iu Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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in writing made to the objecting creditor for the purpose of obtaining 
sucli property on crédit. 

I do not think that the proposed composition shoiild be confirmed, 
under the circumstances which appear, without further inquiry. The 
application will be sent to the référée to ascertain and report whether 
anything has been donc by or in behalf of the bankrupt to secure the 
discontinuance of objections to confirmation. His investigation may 
properly include an inquiry whether Max or Edward Levy are related 
to the bankrupt, whether they were connected with the withdrawal of 
the objections, whether there are grounds for beheving that the objec- 
tions were well founded, and what grounds there are for beheving that 
the composition oflfered will be for the best interests of the creditors. 



UNITED STATES v. SIXTY-EIGHT CASES OF SYRUP. 
(District Court, E. D. Illinois. October 1, 1909.) 

1. Food (§ 7*)— Labels— Blended Sybup. 

Certain cases contalning syrup seized by the United States were brand- 
ed and labeled "Western Réserve Obio Blended Maple Syrup, guaranteed 
absolutely pure, shipped by Western Réserve Syrup Company, Oleveland, 
Oliio." The bottles were labeled and branded "Western Réserve Ohio 
Blended Syrup, Western Reserve Syrup Company, Cleveland, Ohio, Blend- 
ers of Pancy Maple Syrup and Maple Sugar." Held that, construlng ail 
the words of the bottle labels together, the same meaning was intended as 
in the labels on the cases, namely, that the bottles and the boxes contained 
blended maple syrup. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 7.*] 

2. Pleading (§§ 8, 214*)— Conclusions— Demureer—Facts Admitted. 

Where a Ubel to forfeit certain syrup for alleged violation of the food 
aud drug act (Act June 30, 1906, c. 3915, 34 Stat. 7G8 [U. S. Comp. St. 
Supp. 1907, p. 928]) stated that the boxes and bottles did not contain a 
blend of maple syrup, as stated on the labels, but alleged that the con- 
tents consisted of a mixture or compound of refined cane sugar flavored 
with an extract of maple wood, the négation of a blend of maple syrup 
was a conclusion of the pleader, which was not admitted by a demurrer to 
the libel. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 12-281/2, 527; 
Dec. Dig. §§ 8, 214.*] 

3. Food (§ 7*)— Adultération— "Blend." 

Food and Drug Act, June 30, 1906, c. 3915, § 8, 34 Stat. 770 (U. S. Conip. 
St. Supp. 1907, p. 932), provides that an article which does not contain auy 
added poisonous or deleterious ingrédients shall not be deemed to be adu!- 
terated or mlsbranded, if labeled so as to plainly indicate that it is a com- 
pound Imitation or blend, and the word "blend" is plainly stated on the 
package, which term shall be construed to mean a mixture of like sub- 
stances, not excluding harmless coloring or flavoring ingrédients used for 
coloring or flavoring only. Held that, where synip eonsisting of reflned 
cane sugar flavored with an extract of maple wood was sold under a label 
describing it as "Western Reserve Ohio Blended Maple Syrup," the word 
"blend" Indicated that the article was a mixture and imitation, and there 
was therefore no violation of the act. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 1; Dec. Dig. § 7.* 
For other définitions, see Words and Phrases, vol. 1, p. 808; vol. 8, p. 
7591.] 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Libel by the United States against Sixty-Eight Gases of Syrup, to 
condemn the same for violation of the food and drug act. Demurrer to 
libel sustained. Prbceeding dismissed. 

S. M. Clark, Asst. U. S. Atty. 
Frank Lindley, for défendant. 

WRIGHT, District Judge. This is a libel presented by the United 
States against Sixty-Eight Cases of Syrup under the provisions of 
Food and Drug Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Comp. 
St. Supp. 1907, p. 928). The libel charges that the cases of syrup 
were shipped from Cleveland, Ohio, to Danville, 111., and that 48 
of them contained each one dozen bottles, and 20 of them contained 
each two dozen bottles, of syrup; that the cases were branded and 
labeled "Western Reserve Ohio Blended Maple Syrup, guaranteed 
absolutely pure, shipped by Western Reserve Syrup Company, Cleve- 
land, Ohio" ; and that the bottles were labeled and branded "Western 
Reserve Ohio Blended Syrup, Western Reserve Syrup Company, 
Cleveland, Ohio, Blenders of Fancy Maple Syrup and Maple Sugar." 
It is further charged in the libel that the cases and bottles were mis- 
branded in violation of the act of Congress to which référence has been 
made, subjecting the property to condemnation as provided in said act, 
for the reason that the cases and bottles do not contain maple syrup, 
or a blend of maple syrup, but do contain a mixture or compound 
largely of refined cane sugar flavored with an extract of maple wood, 
and that the labeling before mentioned is misleading and false, so as 
to mislead the purchaser, and so as to ofïer the contents for sale under 
the distinctive name of another article. The goods were shipped to 
the Webster Grocery Company, doing business in Danville, 111., and by 
this proceeding seized, and are now in the custody of the marshal. 
The Western Reserve Syrup Company, of Cleveland, Ohio, the manu- 
facturer, shipper, and seller of the goods, has appeared by its attorney 
in this proceeding and filed its demurrer to the libel ; and the court, 
having heard the argument of counsel, thereupon took the case under 
advisement and for future détermination. 

In the argument at bar of the case it was contended for the re- 
spondent that there is a distinct and substantial différence in the label- 
ing upon the cases and that upon the boxes; that in the former the 
word "Maple" is used, and in the latter, the case of the bottles, that 
word is omitted, as a qualifying word in the description of the syrup. 
Without again quoting the words of the labeling, but referring again 
to them as above set out in this opinion, it will be seen that, while the 
word "Maple" is not used as a qualifying word to syrup, yet further 
on in the words of the label it is found that respondent describes itself 
as blenders of "Fancy Maple Syrup and Maple Sugar," so that, when 
ail the words of the label put upon the bottles are seen, and its full 
meaning comprehended, I think the same meaning was intended in the 
use of both labels, and from either of them, that upon the cases and 
that upon the bottles, a person of ordinary intelligence, after reading 
them or either of them, would infer the same meaning that the bottles^ 
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as well as the boxes, contained blended maple syrup. So it seems to me 
that the contention of the respondent that the label upon the boxes, 
which alone was intended to induce the purchasers, even conceding 
this, is without force. It then being determined that the labeling upon 
the cases and upon the bottles mean the same thing, namely, that each 
contained blended maple syrup, it only remains to décide whether, in 
view of the other averments of the libel, a violation of the statute is 
shown. 

If the brands or labels correctly or truthfully disclose the contents 
of the cases and bottles, and no poisonous or deleterious ingrédients 
are apparent, there can, I am persuaded, be no violation of the law, 
and this action could not be supported. There is no claim that poison- 
ous or deleterious ingrédients entered into the compound. The libel 
avers it was not maple syrup. The labels do not purport to state that 
the contents of the boxes and bottles was maple syrup ; but, as said 
before, both labels represent the same factl — that the contents of the 
boxes and bottles was blended maple syrup. The libel avers that the 
cases and bottles do not contain a blend of maple syrup, and then spe- 
cifically states they do contam a mixture or compound largely of refin- 
ed cane sugar flavored with an extract of maple wood. The demurrer 
of the respondent to the libel admits ail the facts well pleaded in the li- 
bel, and, while it is stated by the libel that the boxes and bottles do not 
contain a blend of maple syrup, the following statement in the libel, 
that the contents consisted of a mixture or compound largely of re- 
fined cane sugar flavored with an extract of maple wood, renders the 
previous négation of a blend of maple syrup nugatory as a fact stated, 
but leaves it as a mère conclusion of the pleader, that is not admitted 
by the demurrer. So it seems to me the case résolves itself to the single 
question whether a mixture or compound largely of refined cane sugar 
flavored with an extract of maple wood is blended maple syrup. 

The plain and manifest object of the statute under considération is 
to protect the purchasers and consumers of drugs and foodstuffs from 
fraud and imposition in the purchase or consumption of such articles 
under false représentations, and to insure that the commodities are 
such as they are represented to be. If the brands or labels upon the 
goods in question were truthful, and such as the law permitted upon 
such goods as they actually were, then there was no violation of the 
law, and the goods were wrongfully seized, and should be returned to 
the person or persons from whom they were taken. The proviso to 
section 8 of the statute under which this libel is being prosecuted pro- 
vides in légal eflfect, amongst other things, that an article of food 
which does not contain any added poisonous or deleterious ingrédients 
shall not be deemed to be adulterated or misbranded in the case of 
articles labeled, branded, or tagged so as to plainly indicate that they 
are compounds, imitations, or blends, and the word "compound," "imi- 
tation," or "blend," as the case may be, is plainly stated on the package 
in which it is ofïered for sale ; and the term "blend" so used, shall be 
construed to mean a mixture of like substances, not excluding harmless 
coloring or flavoring ingrédients used for the purpose of coloring and 
flavoring only. 
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I have already said that the brands or labels in question plainly 
indicate that the article of food, the syrup in this case, was a blend 
of maple syrup, and the statute itself déclares that the term "blend" 
shall be construed to mean a mixture of like substances, net excluding 
harmless coloring or flavoring ingrédients, used for the purpose of 
coloring and flavoring only. I think I may take judicial notice of ail 
that an ordinarily intelligent person knows, and in doing this I know 
that food syrup is a saccharine solution of a superior quality, fre- 
quently called molasses, and it may be made of any of the varions 
sugars of commerce, such as cane, beet, or maple. Thèse sugars are 
alike, in that they are saccharine. The statute defines a blend of any- 
thing to be the mixture of like substances not excluding the flavoring. 
In the case presented the mixture is cane sugar flavored with extract of 
maple wood. It seems to me no argument is necessary to prove that ail 
food sugars are of like substances, and to them or any of them add 
the flavoring extract of maple wood and thereby is produced the very 
blend contemplated by the exception of the statute I have endeavored 
to point out. 

Even without this plain exception provided for by the law itself, no 
ordinarily intelligent person could be deceived by the labels in question 
into buying the articles so labeled for real maple syrup. The word 
"blend" is clearly used, both as to the articles and their manufacture, 
and of its own clear import indicates a mixture and imitation. Enter- 
taining the views I have expressed, it follows that I am of the opinion 
the libel is insuffîcient in law, and the demurrer will therefore be sus- 
tained. 

Let an order be prepared sustaining the demurrer, dismissing the 
libel, and awarding a return of the property, without costs. 
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TREMONT COAT/ & COKE CO. V. JOHNSON. 

(Circuit Court of Appeals, Nlnth Circuit. Septeinber 7, 1909.)' 

No. 1,656. 

1. Mastee and Servant (| 129*)^Mastek's LiabitStit for Injurt to Serv- 

ant— Piîoximate Cause of Injuby. 

Plaintlff, a miner employed by défendant, was comlng out of the mine, 
ridlng on the front bumpers of a cable car being drawn up a slope, wlth 
bis arm resting on tbe top edge of the car. when he was struck by a 
stream or sheet of water et*.aping from a defectlve Joint In a pipe used 
for pumping water from tbe mine, wblch was supported along the roof 
of the tunnel, was thrown around to one side, and hls arm was crusbed 
against tîie roof timbers, which were some six Inches above tbe top of the 
car. Held that, to render défendant liable for the injury, it was not nec- 
essary to show that tbe force of the water was such as to physlcally 
throw plaintlff around and brln'g hls arm In contact wlth the timbers, 
but that it was sufficient if it caused him to instinctively throw up bis 
arm. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. |§ 25T- 
263; Dec. Dlg. § 120.*] 

2. Masteb and Servant (§ 217*)— Masteb's Liability fob Injuby to Serv- 

ant— Assumed ElSK. 

The fact that there had been a small leak in the pipe at the same place 
for some time was not sufficient to charge plalntifC as matter of law wlth 
assumption of the rlsk, where it had not before been such as to cause 
any reasonable appréhension of danger. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 574- 
600; Dec. Dlg. §217.» 

Assumption of rlsk Incident to employment, see note to Chesapeake & 
0. K. Go. V. Hennessey, 38 0. C. A. 314.] 

8. Master and Servant (§ 129*)— Masteb's Liabilitt ïob Injuby to Serv- 
ant— Peoximate Cause of Injuby. 

In such case the primary act of négligence was that of défendant in 
malntalning the pipe in its defective condition, wblch was a breach of 
Its légal duty to furnlsh plaintlff wlth a reasonably safe passageway to 
and from hls work, and was tbe proximate cause of the Injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 257- 
263 ; Dec. Dlg. § 129.*] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

This Is an action at law, brought by the plaintlff, Charles G. Johnson (de- 
fendant in error hère) against the Tremont Coal & Coke Company, défendant 
(plaintlff in error hère), for injuries received while employed in défendants 
coal mine as a rock miner. The suit was orlginally comnienced in the su- 
perlor court for Klng county, Wash., and was transferred later to the Cir- 
cuit Court of the United States for the Western District of Washington be- 
cause of diversity of citizenshlp. 

It appears from tbe évidence that plaintlff was employed by défendant in 
its coal mine as a rode miner; that he was a miner of about 17 or 18 years' 
expérience, and had been working In the mine about a month before the ac- 
cident happened ; that the only means of Ingress and egress to tbe work in the 
mine was the cable rallway cars operated by défendant upon a track con- 
structed dowu the slope running into the mine at an angle of about 45 de- 
grees ; that défendant maintained. In connection wlth its equipment for work- 
ing the mine, an englue and pipe Une for the purpose of pumping water from 

*For other cases see same toplc ft i nuubxb in Dec. & Ain. DIgs. 1907 ta date, & Rep'r Indexe* 
172 F.— 50 
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the mine as ît accumulated at the bottom. This engîne was situated at tlie 
surface o( the mine, and the pipe line ran down the slope or drift to the bot- 
tom of the mine. It was a cast-lron pipe, flanged, and about elght incbes iu 
dlameter, made up of a number of lengths of pipe. At the end of each length 
was a collar or flange, and thèse were fastened together with f rom six to elght 
bolts. 

The testimony on the part of the plalntlfC tended to show that the pipe 
line was not properly Inst^Ued ; that It was insecurely fastened, so that under 
the pulsation and throbbing of the pump It vlbrated to a considérable estent 
— this constant vibration, together with the loosened joint, being the sup- 
posed cause of the break or leak. The leak was at a flange joint In the pipe, 
and from the constant jarrlng of the pipe one of the bolts liolding the flange 
becauie loosened, which permltted the water to flow out in a thtn sheet 
through the creviee between the two flanges. The évidence tended to show, 
further, that on the morning of July 18, 1906, plalntlfC was returning to the 
surface after flnishlng his work on the night shift. He took a place upon one 
of the front bumpers of the car in going out of the mine. He was sitting on 
tlie front bupipers, with his back braced against the front end of the car ; 
his right arm resting on the top edge of the car. WTien the car ascending the 
slope had reached a point about 250 feet from the surface, it encountered the 
water falllng from the leak in the pipe, which struck plaintifl: on the left 
side and twisted hlm around, so that his arm caught between the car and 
the beam. The stream had sufficient force to knock a person against the 
car. It put out the lights carrled by those on the car. Plalutiiï's arm was 
caught between the car and the timbering of the slope, and was broken at th-e 
wrist and permanently injiired. The cross-beam where he was injured was 
about 6 Inches above the top of the car. PlalntlfC and other mlners, on their 
way down to work on tlie night shift the evenlng before, noticed a leak at 
the point where the accident afterwards occurred; but it was not such a leak 
as they met on the trlp up in the morning. It was customary for the miners 
to ride upon the front end or bumpers of the cars In going into and comlng 
out of the mine. Instructions were given by the mine authorlties that two 
men should ride on the front end of the front car comlng out of the mine, be- 
cause the front trucks were apt to leave the tracks and this tended to pre- 
vent it. 

The évidence on the part of the défendant tended to show that this pipe 
line ran down some distance before It took an elbow ; that a break or leak in 
the pipe occurred about three lengths above this elbow; that the water ran 
down the pipe and ofî the end of the elbow, maklng It appear as though the 
break was at the elbow; that the mine was known as a wet mine, and it 
was necessary to operate the pump contlnuously to keep the water down; 
that, although this leak was known to the mine authorlties, it was not 
thought of sufficient importance to necessitate shutting down the pumping 
plant in order to repair it at that time. 

The case was trled before a court and jury, and a verdict rendered against 
the défendant for the sum of $1,500. To this judgment the plalntiff in error 
prosecutes this writ of error. 

Blattner & Chester, Shepard & Flett, and L. B. Da Ponte, for plain- 
tiff in error. 

Frank A. Steele and Harrison Bostwick, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges 

MORROW, Circuit Judge (after stating tlie facts as above). The 
défendant contends that the évidence did not show that plaintifï was 
injured, substantially as alleged in his complaint, by having been knock- 
ed over by the force of a stream of water issuing from a vent in the 
pipe, but does show that the injury was due to the carelessness of 
plaintifï in permitting his arm to corne in contact with the walls of the 
drift. The complaint alleged that: 
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"Said pipe, by reason of Its faulty and insufflcieiit construction, was broken 
at one of the joints thereof, and water flovving therefrom, by reason of tlie 
great pressure as a resuit of the pumplng of water tlirougli it, struck ttie 
plaintiff with great force on tlie head and face, and he was thrown against 
tlie side of the car, where his riglit arm was eauglit between the car and the 
timbers of said slope and was broken at the wrist and permanently injured." 

The complaint further charged the défendant with neghgence in 
permitting the pipe to become unsafe and out of repair. The plaintifîE 
testified : 

"That the stream of water struck him with force enough to tlirow him 
around ou the car and put out ail the lights. Ilis arni came between the 
tlmber and the car and was broken." 

On cross-examination he testified : 

"That he was sitting on the front bumpers, with his back braced against 
the front end of the car; his right arm resting on the top edge of the car. 
The water, striking him on the left side, twisted him around, so that hia arm 
was caught between the car and the beam." 

John Gillis testified: 

"That he was on the car with plaintiff at the tlme plalutitf was injured — 
about 7 o'clock in the morning of July 18, 1906. That the car was comlng 
up out of the slope. Plaintiff and Johnnie Pete, the pump boy, were riding 
on the front bumpers of the car, while he (witness) rode inside the car. That 
when they reached within 200 or 300 feet of the top of the drift there was a 
stream of water or something put out the front lights, and before he realized 
what had happened the water struck him in the face, and knocked his cap 
and llght off his head, and turned his head over against the car, and left 
them in total darkness untll they got to the top of the slope. After gettiiig 
up out of the slope, and out of the car, the pump boy told him that plaiiititt' 
had hurt his arm ; and witness looked at his arm, and plaintiff said that it 
happened as the lighta went out." 

This testimony describes the accident substantially as alleged in the 
complaint. It is true there is testimony on the part of the défendant 
describing the accident in différent terms. John Pete was called as a 
witness on the part of the défendant. He testified: 

"That he rode on the front bumper in question with the plaintifï at the 
time he was injured. Gillis was in the car. Plaintiff was sitting at witness' 
left. At the point where the old slope goes up, the water came down and 
put out their lights. When the water struck Johnson, it did not throw him 
around or change his position. He had his arm on the edge of the car before 
the water hit him. The water did not corne in a violent stream, but iu the 
form of a shower. At first, when he saw it, it seemed to be coming out of the 
joint above the beam ; but he soon discovered that it was not, but out of the 
joint farther up the old slope." 

The objections to the allégations of plaintiff's complaint and the 
évidence introduced in support thereof is the fact that the évidence in- 
troduced on the part of the défendant tends to show that there was no 
leak in the pipe near the place of accident, and, therefore, no force of 
water coming from the pipe at that point; but the leak or break was 
some 50 feet further up the pipe, from which point the water flowed 
along the pipe to an elbow opposite the place of accident, where the wa- 
ter fell in a shower, giving the appearance of a leak or break in the pipe 
at that point. Conceding that the testimony of the défendant does ap- 
pear to establish this fact, we do not see how it is material hère. The 
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plaintiff did not, in his complaint or in his testimony, attempt to locate 
the leak in the pipe. Ail he did was to locate the place where he was 
injured as the place where he was struck by the falling water. And 
conceding, further, that he may hâve overestimated the force of the 
water, under the impression that the leak in the pipe was at the place of 
the accident, we do not see how that fact, if it is a fact, présents a 
question for this court to détermine. 

The évidence tended to show that défendant was négligent in main- 
taining the pipe in a defective condition. The question, then, was 
whether there was a sufficient force of water coming down at the place 
of the injury to cause plaintiiï to change his position, so that his arm 
was thrown out, and caught between the car and the beam, and broken ; 
and that was a question of fact for the jury to détermine. The fall 
of the water need not hâve been at the point of the leak or break in 
the pipe, and need not hâve been of sufficient power as to hâve physical- 
ly forced the plaintifï around and to hâve thrown his arm up against 
the beam. It was sufficient if it caused the plaintifï to make an in- 
stinctive effort, reasonable under the circumstances, to avoid what he 
supposed was imminent danger ; and this effort caused the plaintifï 
to throw his arm where it was injured. 

The ultimate facts to be alleged and proven wére the neglect of the 
défendant in maintaining the pipe in a defective condition, the re- 
sulting injury to the plaintifï, and his freedom from contributory nég- 
ligence. A leading case on this subject is the English case of Jones 
V. Boyce, 1 Starkie, 493. The action was , on the case against the 
défendant, a coach proprietor, for so negiigently conducting the coach 
that the plaintiff, an outside passenger, was apparently placed in a per- 
dons position, which caused him to leap from the coach to the ground, 
whereby his leg was broken. The coach was not overturned, and évi- 
dence was introduced on the part of the défendant tending to show that 
there was no necessity for the plaintiff to jump from the coach. Lord 
Ellenborough, in submitting the case to the jtiry, said: 

"It is for your considération whether the pliiintiff's act wàs tlie nieasure of 
an nnreasouahly alarmed mind, or aufh as a reasonable aud prudent maii 
would hâve adopted. If I place a niiin lu suc-h a situation that he niust adopt 
a perilous alternative, I am responsilile for the consequeuces." 

In Coulter v. Ainerican Merchants' Express Co., 56 N. Y. 585, the 
complaint was that the plaintiff had received injuries caused by the 
négligence of defendant's servant. The plaintiff" was walking on the 
sidewalk of a street in Syracuse, when an express wagon belonging to 
défendant was driven up rapidly upon the sidewalk behind her. She 
sprang sideways to escape the danger, and struck her head against the 
wall of a building, and was injured. The court said; 

"ïhe instinctive effort on the part of the plaintiff to avoid the danger did 
not rolieve the défendant of responsibility." 

In Beven on Négligence in Eaw (3d Ed.) vol. 1, p. 156, the author 

says : 

"X'ersons who, in a sudden emergency, are distracted by terror, and thus, 
between two courses, chooso the wrong one, are not disentitled to recover. 
This is plain ; far tbe very State of incapacity to judge calinlyj which induces 
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the improvident act, is produced by tho négligent act of tlie défendant. To 
hold that a plaintiff is disentitled to recovev in sucli a case would be to hold 
tliat tlie défendant oan set vip tlie stnte of terror produced by the wrongful 
act as a protection against tlie conséquences." 

The uncontradicted évidence is that the force of the water was suffi- 
cient to put ont the lights carried by those on the car, leaving them in 
total darkness, except fôr an electric light about 100 feet up the slope. 
The plaintiff testified that the water struck him with such force as to 
throw him around on the car and put out ail the lights. John Gillis 
testified that the water put out the lights before he realized what had 
happened. The water struck him in the face, and knocked bis cap and 
light off his head, and threw bis head over against the car, and left 
him in total darkness until it got to the top of the slope. John Pete, 
a witness for the défendant, testified that the water put out the lights; 
there was an electric light about 100 feet up the slope ; when the water 
struck him, he put his head down, but the plaintiff did not. This évi- 
dence was sufficient to support the allégations of the complaint; and 
whether, under such circumstances, the défendant was négligent in 
maintaining the pipe in its defective condition, and the plaintiff free 
from contributory négligence, were clearly questions of fact for the 
jury. 

The contention that plaintiff assumed the risk, because there had 
been a shower of water at the point of the accident for several days 
prior to the in jury, is answered by the testimony of the plaintiff' and 
others that the volume of water was not so great when they passed this 
point before. The plaintiff testified that there never was any danger 
there from water before; that there never was any leak there before 
of that amount; that he had no reason or occasion to fear the water 
when he went up the gangway or slope. If the jury believed this 
testimony, it was sufficient to warrant it in finding that the plaintiff 
did not assume the risk incident to the position in which he was placed 
by reason of the falling water. 

It is assigned as error that the court refused to give the jury certain 
instructions requested by the défendant defining proximate cause. 
Thèse instructions defined proximate cause as meaning substantially 
such a cause as might bave been foreseen or reasonably expected to 
resuit in the injury sustained by the plaintiff. One of thèse instructions 
was as follows : 

"You are instructed that the water escaping from the joint is not to be 
deemed the proximate canse of the Injury, unless the injury was such a con- 
séquence under ail the surrounding circumstances of the case as might or 
ought to hâve been foreseen or anticipated by the défendant, in the exercise 
of ordinary care, as a natural resuit of such defect." 

A clear and comprehensive définition of the term "proximate cause" 
is undoubtedly required in an instruction to a jury in a case where there 
is a succession of causes, and the question is whether there is a new 
and independent cause intervening between the primary cause and the 
injury to the plaintiff. As stated by Mr. Justice Cooley in his work on 
Torts (3d Ed., p. 99) : 

"It is not only requisite that damage, actual or inferential, should be suf- 
fered ; but this damage must be the legitimate séquence of the thing aniiss." 
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In dîscussing this subject the author lays down the followîng prop-^ 
ositions : 

"(1) The one, already more than once mentioned, that In the case of any 
distinct légal wrong, which in itself constitutes an Invasion of the right of 
another, the law will présume that some damage foUows as a natural, nec- 
essary and proximate resuit. Hère the wrong itself fixes the rlght of action. 
We need net go further to show a right of recovery, though the extent of re- 
covery may dépend upon the évidence. 

"(2) When the act or omission complained of Is not in itself a distinct 
wrong, and can only become a wrong to any partlcular individual through 
injurions conséquences resulting therefrom, this conséquence must not only 
be shown, but It must be so connected by averment and évidence with the act 
or omission as to appear to hâve resulted therefrom according to the ordinary 
course of events, and as a proximate resuit of a sufficient cause. 

"(3) If the original act was wrongful, and would naturally, according to 
the ordinary course of events, prove injurions to some other persou or persons, 
and does actually resuit in injury through the intervention of other causes 
which are not wrongful, the injury shall be referred to the wrongful cause, 
passing by those which were innocent. But if the original wrong only becomes 
injurions in conséquence of the Intervention of some distinct wrongful act or 
omission by another, the injury shall be imputed to the last wrong as the 
proximate cause, and not to that which was more remote." 

The author reters to cases illustrating thèse propositions, among 
others, the celebrated case of Scott v. Shepherd, 3 Wils. 403, 2 W. Bl. 
892. In that case défendant threw a lighted squib made of gunpowder 
f rom the street into a market house where a large concourse of people 
were assembled. The squib was thrown from one market stand to- 
another by the keepers of the stands, in self-protection, until it struck 
the plaintifï in the face, and, exploding, put out one of his eyes. Judge 
Cooley says of this case : 

"Hère vi^as but a single wrong, the original act of throwing the dangerous 
missile; and though the plaintifC would not bave been harmed by it, but for 
the subséquent acts of others throwing it in his direction, yet as thèse were 
instinctive and innocent, 'it is the same as if a cracker had been flung, which 
had bounded and reoounded, again and again, before It had struclv out the 
plaintiff's eye,' aud the injury is therefore a natural and proximate resuit of 
the original act. It is an injury that should hâve been foreseen by ordinary 
forecast; and, the circums tances coiijoined with it to produce the injury being 
perfectly natural, thèse circumstauces should hâve been anticlpated." 

The évidence in the présent case tends to show that there was négli- 
gence on the part of the défendant in maintaining a defective water 
pipe, and that there was a natural and continuing séquence uninter- 
ruptedly Connecting this breach of duty with the injury to the plaintifï. 
There was but a single wrong, and this wrong constituted an invasion 
of plaintiff's right to a reasonably safe place in which to work. There 
was évidence that the injury to plaintiff was a natural one under the 
circumstances, and should hâve been anticipated by a reasonably care- 
ful and prudent employer. The case cornes, therefore, under Judge 
Cooley's first proposition. 

Upon the évidence the court gave the following instructions: 

"Tour object ail the time will be to détermine whether there was that de- 
gree of négligence which amouuted to a breach of duty which an employer 
owes to the employés. The employer is not legally obligated to insure abso- 
lute safety to employés. The obligation of the employer is to exercise the 
same degree of eare for the safety of employés that men of ordinary sensé 
and prudence habitually exercise for their own safety, so as not to expose- 
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«plployés to dangers and hazards which prudent men do not voluntarily and 
ordlnarily expose themselves to. It is the duty of the eniploj'ers of labor, who 
are operating machines or dangerous machi,nery, to constantly inspect and 
sëe that the macliinery and appliances in places where men are employed 
shall be kept in a state of repalr, so as to be reasonably safe and to avold tlie 
unnecessary dangers. 

"If, after liaving weighed the évidence and reached a conclusion in your 
own mind as to wliat the faets are, you come to the conclusion that there was 
not that degree of négligence, or if you are unable to find that there is a pré- 
pondérance of the évidence proving that there was that degree of négligence, 
which amounted to a breaoh of duty, yonr verdict will be for the défendant, 
without investigating the case any further. If, on the other hand, It appears 
to you to be proved by a fair prépondérance of the évidence that the défend- 
ant was négligent as charged In the complaint, then you will come to the 
second inqulry in the case ; and that is whether or not that négligence was the 
direct or the proximate cause of fhe injury which the plaintiff suffered. If 
not, even though the défendant was négligent, if that négligence failed to 
produee the injury, your verdict should be for the défendant. If those two 
facts concur — that is, if it is proved by a fair prépondérance of the évidence 
that the défendant was négligent as charged in the complaint and that tlie 
plaintiff's injury was a conséquence of that négligence — then you will hâve to 
înquire, further, whether the plaintiff himself brought the injury upon him- 
self by his own contrlbutory négligence. Hère the burden of proof is on the 
other side. You hâve no right to flnd the plaintiff guilty of négligence, un- 
less it is proved by a fair prépondérance of the évidence that he was négli- 
gent ; and his négligence is not an élément in the case, unless it is so connected 
by the testimony that you can flnd that he was négligent and that his négli- 
gence was a contrlbutory cause of the injury." 

To thèse instructions no exception was taken by the défendant. We 
think, upon the évidence before the court, they were correct and suffi- 
ciently expHcit; and those requested by the défendant erroneous for 
the reason that they defined proximate cause in such terms as to take 
from the jury the question whether there was such a degree of négli- 
gence on the part of the défendant as amounted to a breach of duty 
to the plaintiff to furnish him with a reasonably safe passageway 
through the shaft in going to and from his work to the mine. 

The objection to the instructions of the court appears to be that 
the court did not define proximate cause as a cause from which the 
spécifie injury to the plaintifiE was the natural and probable consé- 
quence, which should hâve been foreseen and guarded against by an 
ordinarily careful and prudent person. In other words, the défendant, 
to be liable for his négligence, must, under the requested instructions, 
hâve foreseen that the water escaping from the defective water pipe 
would hâve for its natural and probable conséquence the particular 
injury received by the plaintiff. We do not understand this to be the 
law in a case involving the question whether there was a primary act 
of négligence on the part of the employer amounting to a breach of 
duty to the employé, and a natural and continuous séquence Connect- 
ing this breach of duty with the injury to the employé. If the jury dé- 
termine this question of primary négligence adversely to the employer, 
then he is liable for the conséquence of his négligent act, and it need 
not appear that he anticipated or had reason to anticipate an injury 
to the particular person who was in fact injured, or the particular kind 
of injury produced. 

It is assigned as error that the court refused to instruct the jury that 
the plaintiff had testified that he knew the pipe was defective and im- 
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properly installed, and, therefore, likely to leak; that he Icnew tliat ît 
did leak ; that he had no right to assume that the leak would be repair- 
ed; that he was therefore charged with the assumption of ail risks 
and dangers incident to a sudden increase in the amount of water 
and its force flowing f rom the leak ; and that if he did not properly 
protect himself, either by assuming a safe place upon the bumpers or 
by riding inside the car, his own négligence in failing to do so con- 
tributed to the injury and was the proximate cause thereof, and the 
verdict should be for the défendant if they so found. The instruction 
was properly refused. The knowledge of the plaintifï that the pipe 
was defective and leaked did not, as a matter of law, deprive him of the 
right to assume that the pipe would be repaired. Whether the leak 
from the pipe might suddenly and unexpectedly increase, as the évi- 
dence tended to show that it did, was a question of fact for the jury; 
and whether, under ail the circumstances, the plaintifï assumed the 
risk of the employment, was a question of fact for the jury, to be de- 
termined under proper instructions. Such instructions were given by 
the court, and no exception taken. 

Finding no error in the record, the judgment of the Circuit Court 
is afSrmed. 



THE SALTON SEA CASES. 

CALIFORNIA DEVELOPMENT CO. v. NEW LIVERPOOL SALT CO.t 

(Circuit Court of Appeals, Ninth Circuit. August 2, 1909.) 

No. 1,58*. 

1. Waters and Wateb Courses (§ 177*)— Flowage— Injunction. 

A court of equity has jurlsdlctlon to enjoin the diversioa of water from 
a stream by means of canals, whereby the property of complalnant Is 
flooded and threatened with irréparable injury. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
f S 260, 264 ; Dec. Dlg. § 177.*] 

2. iNJUNcrrioN (| 197*) — Contintjinq Teespass — Damages in Addition to 

Injunction. 

Where a court of equity has acqulred Jurlsdlction of a suit to enjoin a 
continulng trespass upon land, it may also, to prevent a multiplicity of 
Buits, award damages for the injury already done, althougli the same 
would also be recoverable by an action at law. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 417 ; Dec. Dig. 
§ 197.*] 

3. Courts (§ 262*)— Jueisdiction— Adéquate Kemedt at Law— Fedeeai Stax- 

UTE. 

Kev. St. i 723 (U. S. Comp. St. 1901, p. 583), providlng that sults in 
equity shall not be sustalned In either of the courts of the United States 
in any case where a plaln, adéquate, and complète remedy may be had at 
law, Is merely deelaratory, and does not narrow the jurlsdictlon of courts 
of equity, nor prevent the granting of légal relief therein where jurls- 
dictlon has been acqulred to grant équitable relief, and the légal remedy 
Is not as practical and efficient. 

[Ed. Note. — For other cases, see Courts, C€nt. Dlg. § 798 ; Dec. Dlg. S 
262.*J 

•For other cases see same topie & 5 numbbb In Dec. & Am. Dlgs. 190T to date, & Rep'r Indexe» 
t Rebearing denied Octotier i, 1909. 



THE SALTON SEA CASES. 793 

4. Watebs and Watkb Coubses (§ 263*) — Suit to Enjoin Injubt bt Flow- 

' AGE — Parties. 

Défendant corporation undertook to divert water from the Colorado 
river near the boundary line between Californla and Mexico through 
canals for irrigation purposes. It contracted wlth a Mexlcan company, 
which It owned, and wlth other local irrigation companies which it or- 
ganlzed in Callfornia, to deliver water to thelr en nais and ditches. It 
constructed three intakes from the river, two of which were on Mexican 
terrltory on land of the Mexican company and nomlnally under Its control, 
■but which were, in fact, constructed and controlled by défendant. Thèse 
Intakes were so constructed wlthout controlling gâtes that in a tline of 
flood one of those in Mexico was so enlarged by wasblng that a large 
part of the water of the river poured through and passing through canals 
of the other companies overflowed and damaged, and flnally destroyed 
the property of complainant situated In the Salton Basin below the level 
of the river. HeXd, that having sole control of the intakes, from the Im- 
proper construction of which the damage resulted, défendant was responsi- 
ble therefor, and that to a suit to enjoin further flooding and to recover 
for the damage done the other corporations were not necessary parties. 

[Ed. Note.— For other cases, see Waters and Water Courses, Dec. Dig. 
S 26.3.*] 

8. Equity (î 36*)— Pseventinq Injuet to Real Pbopekty— Jueisdiction of 

CODKT. 

A court of equity having jurisdiction of the parties may enjoin a con- 
tinuing injury to real property within its jurisdiction by flooding caused 
tiy the improper construction of works maintained by défendant for di- 
verting the water of a river into a canal, although such works are across 
the boundary within the republic of Mexico. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 94, 9S; Dec. Dig. 
§ 36.*] 

6. Watebs and Wateb Coubses (§ 177*)— Injuet to Real Estate— Injunc- 

tiok. 

A court of equity bas jurisdiction to enjoin the maintenance of works 
which caused the flooding and injury of lands owned by complainant, not- 
withstanding the fact that pending the suit the flooding continued and 
entirely destroyed the présent value of the property for which damages 
were awarded ; the title to the land still remaining in complainant. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§§ 260-264 ; Dec. Dig. § 177,*] 

7. Watebs and Wateb Courses (§ 263*)— Ibhigation Companies— Liabilitt 

roB Flooding of Lands — Concubbing Natural Causes. 

An irrigation company which negligently constructed the intakes from 
the Colorado river into its canal wlthout headgates or other means of 
controlling the flow, by reason of which in a time of flood the water flowed 
through in such volume as to wash away the river bank and overflow the 
lands of others, is not relieved from liability therefor by the fact that the 
flood was extraordinary. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
I 262.*] 

Appeal from the Circuit Court of the United States for the Southern 
Division of the Southern District of Cahfornia. 

See, aiso 172 Fed. 820. 

John S. Chapman and E. A. Meserve (Eugène S. Ives, of counsel), 
for appellant. 

Edward J. McCutchen and Purcell Rowe (Page, McCutchen & 
Knight, of counsel), for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

*For atlier coees see same toplc & ( ncmsh:» in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe* 
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MORROW, Circuit Judge. The Colorado river îs formed în the 
southwestern part of Utah by the junction of the Green river from the 
north and the Grande river from the northeast; the former rising in 
the Wind River Mountains of Wyoming, and the latter in the Rocky 
Mountains of Colorado. The waters of the Colorado river carrying 
its wash of silt, sand, and earth, and, flowing south and west, empties 
into the Gulf of California about 75 miles below the international 
boundary line between the United States and Mexico. It is probable 
that many centuries ago the Gulf of California extended in a north- 
westerly direction into what is now known as the Salton Basin in Cali- 
fornia, but, by reason of the discharge of silt, sand, and earth by the 
Colorado river into the Gulf of California near Yuma, the présent del- 
ta has been gradually formed, pushing the waters of the gulf further 
and further south, and extending the barrier of the delta across the 
northwest arm of the gulf to the foothills on the southwest, thus sep- 
arating the Salton Basin from the waters of the gulf. The lowest part 
of Salton Basin is 287 feet below the level of the sea, and is called the 
"Salton Sink." There is geological évidence that the Salton Basin 
was once filled with the sait waters of the gulf, which hâve since evap- 
orated, leaving the basin practically dry, except when the Colorado 
river during high water has overflowed its banks and poured into the 
basin. The river in a normal condition has, however, followed its 
shifting channel down the delta into the Gulf of California, spreading 
its deposit of sédiment over a constantly enlarging area. The région 
is arid, but with the aid of irrigation the soil becomes enormously pro- 
ductive. The international boundary line between the United States 
and Mexico crosses this basin north and west of the Colorado river 
and its delta. There is a large area of land north and west of the 
river, both above and below the boundary line, capable of being 
brought under cultivation by the use of water diverted from the Col- 
orado river. 

The présent action arises out of such a diversion through intakes for 
which no provision had been made for the régulation and control of 
the water drawn from the river into irrigation canals, and as a resuit 
the diversion grew to such proportions as to turn nearly the entire Col- 
orado river into the irrigation canals, and through them into the Salton 
Sink, overflowing the land and destroying much property in that sec- 
tion. This suit was originally commenced by the appellee on March 8, 
1905, in the superior court of the state of California in and for the 
county of Riverside, and later was moved, upon the pétition of the 
appellant, to the United States Circuit Court for the Southern District 
of California, Southern Division. The appellant is a corporation or- 
ganized under the laws of the state of New Jersey. The appellee is a 
corporation organized under the laws of the state of California. The 
action was brought to recover the damage resulting from the flooding 
and overflowing of complainant's lands by the defendant's diversion of 
water from the Colorado river and for an injunction restraining the 
continuance of such diversion. After the case had been removed to 
the United States Circuit Court, the complaint was framed as a bill in 
equity in accordance with the practice of fédéral courts. The bill of 
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complaint alleged that complainant, the New Liverpool Sait Company, 
was a corporation duly organized and existing under the laws of the 
State of CaHfornia, with its principal place of business at Los Angeles, 
Cal. ; that it was the owner of certain tracts of land situated in town- 
ship 8 south, range 10 east, San Bernardine meridian, and was en- 
gaged in the business of mining, gathering, and refining sait, owning 
and operating a plant for the manufacture of sait, consisting of a 
mill, drying sheds, and warehouses, equipped with the necessary ma- 
chinery for reducing and refining sait; that this plant was situated 
upon the northeast quarter of section 14 in said township ; that the 
buildings and equipment were valued at more than $50,000 ; that it 
carried on an extensive business, selling many thousands of tons of 
sait yearly; and that sections 15 and 23 of the lands in said township 
and owned by complainant were of great value because of their sait 
deposits; that the Colorado river is a large and navigable stream of 
water, carrying many thousand second feet of water, and flowing nat- 
urally from its sources in Colorado, Nevada, aud LJtah, to the Gulf of 
California, and that no part of the waters of said river flow naturally 
upon or near the lands of complainant above described. It is alleged 
that défendant had carried on the business of diverting the waters of 
the Colorado river by means of three intakes constructed for that pur- 
pose, carrying the water of the river to Calexico, Cal., distributing it 
for irrigation purposes by means of various canals; that défendant 
by means of said intakes and canal had been for many months, and 
then was, diverting from the Colorado river a stream of water varying 
in amount of flow from 800 to 3,000 cubic feet per second, which flow 
of water, after entering said canal, was carried therein and thereby 
to various points, passing into the New river, the Alamo river, and 
various waste and distributing canals. It is alleged that the lands 
of the complainant were about 280 feet below sea level ; that, by reason 
of the contour and slope of the land from the points to which the wa- 
ter is carried by the défendant, the wster except such as was absorbed 
and evaporated found its way through the various waste and distrib- 
uting canals and water courses to the Salton Sink and to the lands of 
the complainant; that, for a period of more than six months, défend- 
ant had been diverting a large amount of water, and that a flow of 
between 300 and 500 cubic feet per second passed through this canal 
in excess of the amount absorbed, evaporated, or used for irrigation 
purposes ; that such an amount of water had been for three months 
continually wasting from the canal system of défendant and pouring 
into Salton Sink, making a lake over 20 miles in length and several 
miles in width, overflowing and covering completely certain sections 
of complainant's lands, and had reached within 200 feet of its mill, 
compelling complainant to erect and maintain dykes; that the water 
was continuing to increase, and, if not checked, would overflow the 
dykes and flood the ground about the buildings, and destroy many 
thousand tons of sait which belonged to complainant and was piled up- 
on the ground ; that this water carried large quantifies of sand and silt 
which was being deposited upon the lands covered by the sait, there- 
by covering up the sait deposits, and making it impure and more difiî- 
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cuit to mine ; that the railroad which complainant owned and opcratcd 
had been entirely covered by the overflow of waste water and the sand 
and silt deposits ; that this waste water was still running into the lake 
in large quantities, increasing its size because no provision had been 
made by défendant at its intakes for the régulation and control of the 
waters; and, that if this flow was not stopped, complainant would suf- 
fer irréparable loss, and eventually its property and business would be 
destroyed, to its damage in a sum exceeding $200,000. It was alîcged 
that the complainant had no speedy or adéquate remedy at law. The 
principal facts stated in the bill are supported by affidavits attached to 
the original complaint. A temporary injunction was issued as prayed 
for in the complaint. 

As the waters increased and the damage became greater, complain- 
ant on January 29, 1906, filed a supplemental bill containing the same 
allégations, and alleging that, by the continuance and increase in the 
amount of the flood, additional damage had been done its lands and sait 
deposits in the sum of $180,000, and that its plant had been utterly de- 
stroyed, whereby complainant had sustained a further loss of $30,000. 
On December 19, 1907, complainant filed an amendment to this supple- 
mental bill, substituting $325,000 for $180,000 as additional damage to 
its lands and sait deposits, and substituting $75,000 in place of $30,000 
as the damage to its sheds, mill, and machinery. This amended and 
supplemental bill was filed after the complète destruction of complain- 
ant's plant, when damage was asked for in the above amounts, and a 
writ of injunction prayed for enjoining défendant from diverting said 
waters unless suitable headgates were provided to control the water, so 
that the flow would not be in excess of the amount used for irrigation 
purposes. To the bill the défendant demurred upon the ground that it 
appeared upon the face of the bill that complainant was not entitled to 
the relief prayed for ; that the bill was multifarious because it united 
two différent suits, one for légal, and the other for équitable, relief, and 
that the same could not be united ; that the causes set fprth in the bill 
were not within the jurisdiction of the court sitting as a court of equity. 
The demurrer was overruled, and thereupon the défendant answered 
the bill, and subsequently filed an amended answer to the bill and sup- 
plemental bill. The défendant in its answer denied generally the al- 
légations of the complaint ; admitted that complainant's land was below 
the level of the sea, and in what was known as Salton Sink, and that 
water flowing into the New river or Alamo river naturally found its 
way to the Salton Sink unless diverted from said rivers ; admitted that 
waste water at the time of the filing of the bill was still running into the 
lake and increasing its size, but alleged that the waters referred to 
were diverted from the Colorado river in AJexico by a corporation or- 
ganized under the laws of the republic of Mexico, known as La Socie- 
dad de Yrrigacion y Terrenos de la Baja California (Sociedad Anoni- 
ma), which corporation owned ail canals leading from the Colorado 
river in Mexico to the town of Calexico, Cal. ; and denied that it di- 
verted any water from the Colorado river which flowed into either the 
Alamo or New river or upon any of complainant's land ; denied, fur- 
ther, that there were no streams of water which naturally run upon 
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complainant's lands, and alleged that flood vvatar coming dovvn from 
Alamo and New rivers, in flood times, such as existed du ring the years 
1904-05, and particularly during the winter season of 1905, and wa- 
ters flovving from the natural drainage from the mountains and sur- 
rounding locaHty of SaUon Sink, would flow upon complainant's lands ; 
alleged that the natural flow of thèse waters would be to the lands of 
complainant, and that Salton Sink without any water being carried 
there by canals in 1905 would liave become a lake and overflowed com- 
plainant's lands ; alleged that, if the canals had not been constructed 
and the waters coming down Colorado river had been allowed to take 
their natural course, they would hâve overflowed the banks of the Col- 
orado river, flowed into the channels therefrom, and found their way 
over the surrounding country through the sloughs and bayous into Sal- 
ton and Alamo rivers, then to Salton Sink, and to and upon the lands 
of complainant, and that, if thèse canals had not been constructed, ail 
of complainant's lands would hâve been overflowed by thèse waters; 
further alleged that, if the flow of waste waters were sto])ped and de- 
fendant not permitted to divert the waters of the Colorado river into 
the lake, the same would evaporate and disappear, and that it was not 
diverting any of the waters of the Colorado river into this lake, and 
denied that complainant had suffered the damage alleged, or any dam- 
age at ail. In an amended answer it further denied that complainant 
had since the commencement of the action or by reason of any acts of 
défendant been damaged in any sum whatsoever. 

Défendant set up in its answer: That certain public land of the 
United States in San Diego county, Cal., known as Impérial Valley, 
was practically désert land, being of a dry and sandy character, but 
with proper irrigation could be made fertile and valuable. That in 
1896 the défendant California Development Company was organized 
under the laws of the state of New Jersey for the purpose of obtaining 
water from the Colorado river to supply said Impérial Valley, together 
with a large tract of land in the republic of Mexico. That défendant, 
through an arrangement with a Mexican corporation, undertook to 
divert the waters of the Colorado river at a point a short distance 
above the boundary between the United States and Mexico, and by 
means of a canal to conduct this water through the Mexican tract and 
to the boundary line between the United States and Mexico for irriga- 
tion purposes in both republics. That défendant in 1900 began the 
construction of a canal which when completed ran through, down to, 
and across the lands in Mexico and to the boundary westerly from the 
Colorado river. That divers water companies were organized under 
the laws of the state of California, and known, respectively, as Impérial 
Water Companies Nos. 1 to 8, inclusive, vvdiich were organized for the 
)urpose of taking the waters from the said canals and furnishing it to 
settlers upon the lands situated in San Diego county, Cal., for irriga- 
tion and domestic purposes, and contracts were entered into between 
the défendant and the several Impérial Water Companies for fur- 
nishing this water. That in pursuance of thèse contracts divers latéral 
canals were constructed by them, through which the waters so diverted 
by the said canals were to be delivered and distributed to the settlers 
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upori the saici tracts.. That thèse several latéral canals were com- 
pleted, and a large amount of the lands in Impérial Valley had been 
settled uppn by persons who became purchasers of stock in said several 
water companies. That, prior to the commencement of this suit, over 
100,000 acres of land in Impérial Valley had been brought under cul- 
tivation, and water had been furnished to the owners of this land and 
settlers thereon for irrigation and domestic uses, and that the lands 
had proven to be of great agricultural value. That for more than two 
years défendant had furnished the several Impérial Water Companies 
from the main canal Connecting with the Colorado river. That this 
canal at its head had become filled up with silt, so that it was incapable 
of carrying water safficient to furnish the owners and settlers of the 
Valley with water in quantities sufficient to insure the successful cul- 
tivation of their lands, and for that reason a second canal was con- 
structed a few miles south of the first intake, which also became silted, 
and in the course of time a third intake was made because of the pro- 
spective demand for water during the season of 1904. Meantime towns 
had sprung up in the valley which were to be supplied with water, and 
there were more than 10,000 people who were dépendent upon this 
water for irrigation and domestic usages. That in the construction 
of thèse canals — both the main canal, intakes, and laterals — défendant 
had provided for the use of water diverted thereby, and for taking care 
of the same by wasting upon a broad expanse of territory more than 
25 miles south of Salton Sink in such a way that under ordinary condi- 
tions, and conditions which from the past conditions could be fore- 
seen, the waters could hâve been handled and distributed so that no 
in jury would hâve occurred to the property of complainant. But in 
1904 and 1905 the rains falling in that locality and in the surrounding 
mountains were greatly in excess of anything that had occurred pre- 
viously which made the demand for water less than it otherwise would 
hâve been; also later in 1904 and 1905, and particularly in the sum- 
mer of 1905, enormous floods occurred in the Colorado river with 
greater frequency and longer duration than had ever been known to 
occur before, and because of thèse and the overflow of the Colorado 
river the main canal became washed out and vast amounts of water 
from the Colorado river continued to flow through it until practically 
ail the waters of the Colorado river were flowing through this canal, 
and défendant alleged that but for this canal Saiton Sink would hâve 
been filled to an extent probably greater than was actually experienced. 
That thèse canals by embankments thrown up in their construction 
prevented a large amount of water flowing from the Colorado river 
into Salton Sink by diverting it into other directions. It alleged that 
more than $250,000 had been spent for the construction of its irriga- 
tion System, and that not less than $5,000,000 had been spent in the 
settlement and improvement of Impérial Valley, and that the value of 
this property dépendent upon the waters from said water system for 
irrigation and domestic purposes exceeded $10,000,000, and that this 
property would be rendered worthless without the use of thèse waters, 
and alleged that there was no other source from which the people can 
be supplied with water. It further alleged that since the floods began it 
had spent large sums of money to prevent thèse overflows, exclude the 
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flood waters, and confine the river to its natural channel, and alleged 
that it had not been by any act or négligence on its part tiiat the floods 
hâve filled Salton Sink, but that the lake was caused by the enormous, 
fréquent, and long-continued floods of the Colorado river. 

The complainant filed its replication and upon the issues thus pre- 
sented testimony was taken, and thereafter a decree was entered by 
the court in favor of the complainant perpetually restraining and en- 
joining the défendant from diverting from the Colorado river any 
of the waters thereof in excess of the substantial needs of the people 
dépendent upon the canal described in complainant's bill of complaint 
for water supply for domestic and irrigation uses and purposes, and 
such other lawful purposes as the same might be applied to; that the 
water so diverted, whatever might be the amount, should be so con- 
trolled and used that the same should not flow upon the lands of the 
complainant described in the bill of complaint ; that the défendant reg- 
ulate the flow of any water that might be diverted by it so that there 
should be no waste water flowing therefrom as the resuit of such di- 
version upon or over the lands of complainant ; that défendant should 
be restrained from turning out of its canals any waste water at any 
point whence the same would naturally flow upon or over the lands 
of complainant or into the lake covering the Salton Sink, and there- 
by substantially increase the amount of water therein, or prevent the 
decrease thereof by any causes. It was further adjudged that the 
complainant had been damaged in the sum of $456,746.23 by reason 
of the commission of the acts mentioned in the bill of complaint by 
défendant, that complainant was entitled to recover compensation 
therefor; and it was ordered, adjudged, and decreed that complain- 
ant should hâve and recover from the défendant the said sum of 
$456,746.33, together with costs and disbursements. The défendant 
has brought the case hère on appeal. 

It is assigned as error that the court sustained the jurisdiction of 
the Circuit Court as a court of equity to restrain the wrongful diver- 
sion of the water of the Colorado river and awarded damages result- 
ing from such diversion. The original bill of complaint invoked the 
equity jurisdiction of the Circuit Court on the ground that the com- 
plainant had no speedy or adéquate remedy at law, in that an irrépara- 
ble injury was then threatened and being donc by the continuing act 
of the défendant in diverting the waters of the Colorado river to such 
an extent as to overflow complainant's lands and destroy its sait depos- 
its, mill, drying sheds, warehouses, and other property used in reduc- 
ing and refining sait. In 2 Daniell's Chancery Pleading & Practice (6th 
Ed.) p. 1631, the rule is stated as follows: 

"An injunction wlU also be granted In some cases where tlie parties hâve 
both légal titles and légal remédies, but irréparable mischief would be done 
unless they were entitled to more complète relief than that which they would 
obtain at law. It has accordingly been granted where the in.iunction amounted 
in fact to an injunctidn to stop a trespass; for, if the court would not inter- 
fère agalnst a tre^passer, he might go on by repeated acts of damage, which 
would be absolutely irrémédiable." 

In Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. 560, 28 L,. Ed. 1113, 
the Suprême Court of the United States held that: 
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"It ig now a coaimou practice wliere irrémédiable misclilef îs beiiig dono 
or threatened, going to the destruction pf the substance of the estate, sucli as 
tlie extraction of ores from a mine, or tlie cuttlng down of timber, or tlie 
removal of coal, to issue an injunction, tliough the title of the premises be in 
litigation" 

To the same effect is Northern Pac. R. Co. v. Hussey, 61 Fed. 231, 
9 C. C. A. 463 ; Oolagah Coal Co. v. McCaleb, 68 Fed. 86, 15 C. C. A. 
270 ; Dimick v. Shaw, 94 Fed. 266, 36 C. C. A. 347. In United States 
Freehold Land & Emigration Co. v. Gallegos, 89 Fed. 769, 32 C. C. A. 
470, the bill of complaint was filed to restrain the défendants from di- 
verting the waters of the Culebra river in Colorado from the natural 
channel in excess of the amount that they might show themselves law- 
fully entitled to for irrigation and domestic purposes, stich diversion 
being to the damage of complainant's land. The Circuit Court of Ap- 
peals for the Fighth Circuit held that: 

"A continuing trespass uj)ou real estate or upon an interest thei'ein, to tlie 
serions damage of the complainant, warrants un injuuctiou to restrain it. A 
suit in equity is generally the only adéquate remedy for trespasses continually 
repeated, because constantly reoccnrring actions for damages would be more 
vexatious and expensive than effective" — citing cases. 

In Dimick v. Shaw, 94 Fed. 266, 36 C. C. A. 347, the appeal was 
from an interlocutory order granting a temporary injunction restrain- 
ing the appellants from working a mine, and from extracting or re- 
moving ores therefrom. The title to the mine had been in litigation 
between the parties, but had been finally determined in favor of the 
appellee. While the litigation was pending the appellants went into 
possession of the land in controversy under the verbal permission of 
the appellee's manager for the purpose of prospecting^ only until the 
final détermination of the case. After the case had been determined, 
the appellants had been notified to quit the premises, but refused, and 
had commenced mining opérations on a larger scale, and continued 
their mining opérations and trespasses. In the Circuit Court of Ap- 
peals it was contended that appellee had a complète aîid adéquate rem- 
edy at law, and that the suit in equity deprived the appellants of their 
constitutional right of a trial by jury. The Circuit Court of Appeals 
held that the Circuit Court as a court of equity had jurisdiction of the 
case, referring to authorities, among others, to the case of Oolagah 
Coal Co. V. McCaleb, 68 Fed. 86, 15 C. C. A. 270, where it had been 
said: 

"It is now well settled by many adjudications, beginnlng with the case of 
Mitchell V. Dors, 6 Ves. 147, that an injunction may be granted to restrain a 
tresi)asser from entering a mine and reuioving the minerais therefrom. Tres- 
passes of that kind, as well as tliose whicli consist in eutting down and re- 
moving timber, or in removing buildings or otiier iniprovements of a permanent 
character standing upon lands, are readlly enjoliied. because, as has sometiines 
been said, such acts tend to dcstroy the estate, and to occasion irreiiarable loss 
and damage." 

In Story's Equity Jurisprudence, § 927, it is said: 

"Cases of a nature calling for the like remédiai interposition of courts of 
equity are the obstruction of water courses, the diversion of streanis from 
mills, the back flowage on nnîls. and tlie puUing down of the banks of rivers, 
and thereby exposing adjacent lands to iuundution, or adjacent mills to de- 
struction." 
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In Learned v. Castle, 78 Cal. 454, 18 Pac. 872, 31 Pac. 11, the Su- 
prême Court of California held that the diversion of waters by a canal 
whereby the land of another is flooded by water that would not flow 
there naturally is to create a nuisance per se, for which a court of 
equity will grant relief by its writ of injunction. 

In the présent case the title to the land is not in litigation. The 
right of the complainant to the land claimed by it and to dig and re- 
move the sait therefrom is not in controversy. The question is the 
right of the complainant to hâve the aid of a court of equity to protect 
its estate from destruction. This is clearly a subject of équitable ju- 
risdiction under ail the authorities, and, as we understand, it is not 
controverted ; but the question is whether the Circuit Court, having- 
acquired equity jurisdiction of the controversy for the purpose of ad- 
ministering relief by way of injunction, may proceed and award dam- 
ages for the injuries sustained by the complainant by reason of de- 
fendant's diversion of the waters of the Colorado river and the flood- 
ing of complainant's land which it was the purpose of the action to 
enjoin. 

It is contended on behalf of the appellant that, as the Constitution 
of the United States (article 7, § 1) secures the right of trial by jury in 
ail actions at law where the amount in controversy exceeds twenty dol- 
lars, the right to such a trial in a fédéral court cannot be defeated by 
blending légal and équitable causes of action. But it bas been held 
that this provision correctly interpreted cannot be made to embrace the 
established exclusive jurisdiction of courts of equity, nor that which 
they hâve exercised as concurrent with courts of law. Shields v. 
Thomas, .59 U. S._253, 262, 15 L. Ed. 368. 

In High oi#Injunctions (4th Ed.) § 669, the rule is stated as fol- 
lows : 

"Where, tlierefore, a proper case Is presented for an injunction, an account 
of the waste already committed and a decree for damages may be had in the 
injunction suit. Indeed. this would seem to be but the exercise of the ordinary 
prérogative of equity, that, when one resorts to a court of equity for one pur- 
pose, hls case will be retained until the entire niatter Is disposed of upon the 
principle that the court having jurisdiction of the cause for one purpose will 
retain it to give gênerai and complète relief, thereby preventing a multlplicity 
of sults." 

The same gênerai rule is stated by Pomeroy in section 231 of his 
work on Equity Jurisprudence, as follows : 

"Where a court of equity has obtained jurisdiction over some portion or 
feature of a controversy, it may, and will, in gênerai, proceed to décide the 
whole issues, and to award complète relief, although the rights of the parties 
are strictly légal, and the final vemedy granted is of the klnd which mlght be 
conferred by a court of law." 

In section 237 of the same work it is said that: 

"Equity therefore assunied a jurisdiction to grant an injunction restraining 
the commission of actual or threatened waste; and having obtained jurisdic- 
tion for the purpose of awarding this spécial relief, which, In many instances, 
is not complète, the court will retain the cause, and decree full and final relief, 
including damages, and, when necessary, an abatement of whatever créâtes 
the waste or causes the nuisance." 

172 F.— 51 
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In 1 Beach, Modem Equity Proceedings, § 91, the author says: 

"Upon & blll for an Injurietlon to preveut a threatened trespass, the court 
iiiay under a prayer for gênerai relief, and, in order to avoid a multiplicity of 
suits, award damages for tlie injury done by such trespass before tbe injunc- 
tion was issued." 

In Winslow y. Nayson, 113 Mass. 411, 421, Mr. Justice Gray, then 
Chief Justice of the Suprême Judicial Court of Massachusetts (after- 
wards a Justice of the Suprême Court of the United States), said : 

"And the court, having obtained jurisdlctlon in equity of the case for this 
purpose (to restrain trespass), may properly, in order to prevent multiplicity of 
suits, and to do complète justice between the parties under the prayer for gên- 
erai relief, also award damages for the injury already done by the défendants 
to the plalntiffs premises, instead of obligiug them to bring a separate action 
at law therefor. Jésus Collège v. Bloom, 3 Atk. 262; Cathcart v. Robinson, 
5 Pet. 263, 278, 8 L. Ed. 120 ; l'ranlilin v. Greene, 2 Allen (Mass.) 519 ; Creely 
V. Bay State Brick Co., 103 Mass. 514; Millvman v. Ordway, lOC Mass. 232; 
Brown v. Gardner, Har. (Mieh.) 291." 

In Omaha Horse Ry. Co. v. Cable Tramway Co. (C. C.) 32 Fed. 
737, 729, 730, in a suit for an injunction against the unlawful con- 
struction of a Street railway, the défendant moved to dismiss the pro- 
ceedings with référence to the assessment of damages on the ground 
that the court had no jurisdiction of such matter. The motion of the 
défendant was overruled. The court (Judge Brewer, now Mr. Justice 
Brewer of the Suprême Court) said that: 

"Inasmuch as the prayer for relief contains also the gênerai prayer for otli- 
er and further relief, it is familiar law that the court may award such other 
relief as Is justifled by the facts stated in the bill, and may fairly hâve been 
considered within the contemplation of the parties in the litigation." 

The decree ordered by the court awarded damages. In Woodbury 
V. Marblehead Water Co., 145 Mass. 509, 15 N. E. 282, the action was 
to restrain a water company from maintaining its pipes on plaintiff's 
land. It appeared that the original description of the land taken was 
not sufficiently accurate for identification, but that, after the bill was 
fîled, the company had made a new taking and fîled a complète de- 
scription of the land with the exception that the names of the owners 
were omitted. Mr. Justice Holmes (now Mr. Justice Holmes of the 
Suprême Court) held that the injunction could not be granted, but that 
the bill might be retained for the assessment of damages, if any, with 
référence to the injury before the lawful taking. 

It is further contended that under the provisions of section 723 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 583) the court had no 
jurisdiction to combine légal and équitable remédies and award relief 
by way of damages in an action for an injunction. Section 723, Rev. 
St., provides as f ollows : 

"Suits in equity shall not be sustained in either of the courts of the United 
i^tates in any case where a plain, adéquate, and complète remedy may be had 
at law." 

It has been repeatedly decided that this provision is merely declara- 
tory, making no altération whatever in rules of equity on the subject 
of légal remédies, but only expressing the law which has governed 
proceedings in equity since their adoption in the courts of England. 
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In Bean v. Smith, 3 Mason, 252, 2 Fed. Cas,. No. 1174, Mr. Justice 

Story said: 

"I take this clause to be merely affirmative of the gênerai doctrine of courts 
of equity, and In no seuse intended to narrow the jurisdiction of such courts." 

In Boyce v. Grundy, 3 Pet. 210, 213, 7 L. Ed. 655, the Suprême 
Court said: 

"This court bas been often called upon to consider the slxteenth section of 
the judiciary act of 1789 (section 72.3, Reviscd Statutes), and as often, elther 
expressly or by the course of Its décisions, has held that it is merely declara- 
tory, mailing no altération whatever in the raies of equity on the subject of 
légal remedy. It is not enough that there is a remedy at law. It must be 
plain and adéquate, or, in other words, as practical and efficient to the ends 
of justice and Its prompt administration as the remedy in equity." 

In Whipple V. Village of Pair Haven, 63 Vt. 221, 21 Atl. 533, the 
action was to restrain the défendant from flooding the lands of com- 
plainant by means of a culvert maintained by the défendant and for 
damages caused by the discharge of water upon complainant's premis- 
es. The court said : 

"The défendant also claims that the orators hâve an adéquate remedy at 
law, and therefore cannot resort to chancery. The case of Fleld v. West 
Orange,- 36 N. J. Eq. 118; 37 N. J. Eq. 434, above referred to, which is very 
rauch lilje this case in its facts, Is fuU authority for granting the injunction 
prayed for ; and it is a f amiliar rule that, when a court of chancery has juris- 
diction of a case for one purpose, it will retain it for ail other purposes, and 
dispose of the whole matter. And this is a salutary rule, for it prevents liti- 
gation, and to that end is for the public good." 

We do not find anything in the authorities cited by the appellant in 
conflict with the doctrine of thèse cases, and upon a careful examina- 
tion of the facts of the présent case we do not find that they hâve any 
proper application. We are clearly of the opinion that the remedy at 
law would not hâve been "as practical and efficient to the ends of jus- 
tice and its prompt administration" as the remedy afforded by the pro- 
ceedings in this case. 

It is contended that the corporation organized under the laws of 
the republic of Mexico known as La Sociedad de Yrrigacion y Ter- 
renos de la Baja California (Sociedad Anonima), referred to in the case 
as the "Mexican Company," and the several water companies, organiz- 
ed for the distribution of water, referred to as "Impérial Water Com- 
panies," and designated by number as No. 1, 2, 3, 4, 5, 6, 7, or 8, as 
the case might be, were ail necessary parties. It appears from the tes- 
timony that the défendant, the California Development Company, was 
organized under the laws of the state of New Jersey on April 23, 
1896, for the purpose of diverting water from the Colorado river to 
be supplied to a large tract of land susceptible of irrigation in San 
Diego county. Cal., and also to supply water to a large tract of land 
likewise susceptible of irrigation in the republic of Mexico, and ly- 
ing immediately south of the boundary line between California and 
the republic of Mexico. The construction of a canal in accordance 
with the purpose of the défendant corporation originally contemplated 
a diversion of the water of the Colorado river at a point in California 
known as "Hanlon's Heading." This was a rocky point on the west 
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bank reaching down to the river where the diversion coitld be placed 
under control. The first actual work of diversion was connnenced in 
October, 1900, by George Chaffey, an engineer, who entered into an 
agreement with tlie California Development Company, and who un- 
dertook to divert the water and construct the canals in accordance 
virith the proposed System of that company. The point of diversion se- 
lected and adopted by Chaffey was a short distance above the inter- 
national boundary line in California about a mile below the rocky point 
knovi'n as "Hanlon's Heading." The reason given for this sélection 
and making the diversion at that point was the fact that: 

"The water eould be secured quicker at this point, and Mr. Cliaffey thouglit 
that he could control it for a time, and could secure water for the settlement 
much quielier that way, and cheai>er, and he made a eut into the river at that 
point for the purpose of serving the settlements as quickly as possible and as 
cheaply as possible." 

It was not intended to be a permanent work, but "it was called a 
temporary heading." From this point of diversion by the line of the 
canal to the point where the canal crossed into Mexico the distance was 
about 1,600 feet. It was the purpose of the défendant corporation to 
purchase the lands in the republic of Mexico, but it was found that 
under the laws of that Republic American citizens could not buy land 
within a certain prohibited zone except by spécial permission of the 
président of the republic of Mexico. Accordingly there was organiz- 
ed the "Mexican Company" having a small capital stock. The ti- 
tle to the land in Mexico and the channel of the Alamo river were vest- 
ed in this Mexican Company. Ail the stock of the company, with the 
knowledge of the authorities of Mexico, was owned by the California 
Development Company, and the directors of the Mexican Company 
being ail American citizens, there being, however, a Mexican citizen, 
a résident of Dos Angeles, retained by requirement as secretary, and 
on whom ail papers were served by the Mexican government. The 
charter of the Mexican Company provided that the principal place of 
business and the place where the annual élection was to be held was 
Mexicala, in Mexico, just across the boundary line from Calexico, in 
California. 

There was introduced in évidence a message from the Président of 
the United States addressed to the Senate and House of Représenta- 
tives relative to the threatened destruction by the overflow of the Col- 
orado river into the sink or dépression known as the Impérial Valley 
or Salton Sink Région dated, January 12, 1907. Attached to the mes- 
sage are a number of pàpers, including a statement made by Edwin 
A. Meserve, attorney for the California Development Company, which 
contains the following: 

"About this tinie, the California Developmept Company, lu tîie name of tho 
Mexican Company, was granted b.y the repnbllc of Mexico a concession by 
whieh it was permitted to take 10,000 second-feet of water from the Colorado 
river, in ilexlco, with the riglit to carry one-half of that water and such water 
as was dellvered to It at the boundary line by the California Development Com- 
pany, back iuto the United States ; the other one-Iialf of ail such waters to be 
devoted primarily to the irrigation of lands in Lower California, with permis- 
sion, however, to carry Into California ail of that one-Iialf of the water whieh 
was not needed for use in ilexico. The California Development Company, by 
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acquiring tlie title to the lands at Hîiulons, had acquired the ouly site for 
controlJing headgates ou the river below wliat is now known as tlie Laguna 
dam. ïlie site also controls wliat niiglit be called or temied the gateway tor 
tlie carryiug of waters iuto Mexico and through Mexico again luto the United 
States. By the ternis of the concession from the Mexican government to tlie 
Mexico Company it was provided that no intake coniiecting witli thé Colorado 
river shoiild be constructed in Jlexico until the plans for ail proposed struc- 
tures were first approved by the jjroper engineering authorities of Mexico." 

The time referred to in this statement appears to be the year 1903, 
when a shortage of water occurred, and the California Development 
Company found itself obligated to furnish to the settlers of the Val- 
ley more water than the canal heading would take in, and consequent- 
ly a second intake from the river to the canal was eut in the spring 
of 1904, just below the boundary line in Mexico. C. R. Rockwood, an 
engineer, was a witness on behalf of the défendant upon the trial of 
the case. From his testimony and that of others it appeared that he 
was one of the parties who organized the California Development Com- 
pany; that he discovered from preliminary investigations made in 
May, 1892, that there was a very large body of fertile land lying to 
the west and north of the Coloraclo river, the extent of which he after- 
wards determined to be in the neighborhood of half a million acres, 
situated in the state of California, and probably an equal acreage in 
Lower California, Mexico; that tlie entire body of land was of a very 
arid nature, but rich in its soil, and probably would be very productive 
under irrigation, and his survey shovved that the waters of the Colora- 
do river could be distributed upon the land. He estimated that of a 
total acreage of something over 2,000,000 under the line of gravity 
flow from the canal heading 50 per cent, of this land would probably 
be available for agriculture. In its climatic conditions the country 
was very bot in sumrner. The annual rainfall he discovered from an 
investigation of the records was very light. The amount of water 
required for irrigation would be a masîimum. According to his es- 
timate raade at the time, he believed that a quantity of water equal to 
four acre feet per annum for the entire 1,000,000 acres, or 4,000,000 
acre feet, would be required during the year for the irrigation of the 
tract in Impérial Valley. This valIey is immediately north of the in- 
ternational boundary line, and forms part of the Salton Basin in Cali- 
fornia. Reports were made to a corporation for which the witness 
Rockwood was then working, but the project for an irrigation enter- 
prise failed and went to the wall for the time being. During 1895 
he took up the project again, and associated with himself varions in- 
dividuals, and the resuit of it was the formation of the California De- 
velopment Company in 189G. He and his associâtes then undertook 
the work of promotion. In order to do that, they entered into a con- 
tract for the purchase of 350,000 acres of land in Mexico, extending 
from the Colorado river through to the Cocopah Mountains on the 
west, and from the international boundary line between the river and 
Mexico to a line far enough south to include the 350,000 acres. This 
contract was afterwards eut down to 100,000 acres, and with this as 
a basis they undertook the capitalization of the Company ; but for vari- 
ons reasons they were unable to secure funds for the actual construc- 
tion of the work until the year 1900. The work referred to related to 
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the diversion of the water from the Colorado river for the purpose of 
irrigating the lands embraced in the project. He intended to conduct 
the water from the river to a distance of about 14 miles by construct- 
ing a canal at a point where it would be carried into what is now knovvn 
as the Alamo river. The Alamo river is a stream flowing in the direc- 
tion of the Salton Sink. From the point where the canal would connect 
with the river the water would flow to the west, northwest, and across 
the international line into California. It was to cross the international 
boundary line at a point about seven miles east of what was afterwards 
known as Calexico. At this point it was the intention to put in di- 
version Works across the Alamo to raise the water to the groimd sur- 
face for distribution in California. It was originally intended to car- 
ry the water from Hanlon's Heading above the first intake on the Colo- 
rado river to a point on the Southern Pacific Railroad designated as 
Coachella. This point is west of the Salton Sink. The distance by the 
line of the canal between thèse points was estimated to be about 150 
miles. The distance from Hanlon's Heading to the point of diversion 
at the international line east of Calexico would be about 49 miles by 
the road, and by the line of the canal, following the crooks and bends 
of the Alamo river, about 85 miles. The Alamo river was to be util- 
ized as a part of the canal The witness testified that the canal flowed 
along the channel of the Alamo river for a distance of 60 miles. In 
carrying out the scheme of the California Development Company to 
construct a system of canals for the distribution of the water diverted 
by it from the Colorado river, it entered into a contract with the Mexi- 
can Company on December 28, 1900, as follows : 

"This indenture, uiade and entered Into this 28th day of December, 1900, by 
and between the California Development Company, a corporation, duly or- 
ganized and existing under and by virtue of the laws of the state of New 
Jersey, one of the United States, party of the flrst part, and La Sociedad de 
Yrrigacion y Terreuos de la Baja California (Sociedad Anonima), a coi-pora- 
tion duly organized and existing under and by virtue of the law^s of the re- 
public of Mexico, party of the second part, witnesseth, that: 

"Whereas, party of the flrst part is the owner of a certain tract of land 
situated in the county of San Diego, state of California, and particularly de- 
scribed as follows, namely: Lots three (3) and four (4), of section twenty-flve 
(25), and the southeast quarter of section twenty-six (26), and lots one (1), two 
(2), three (3), and flve (5), and the northwest quarter of the northeast quarter 
of section thirty-flve (35) ; and lot one (1) of section thirty-six (36) in township 
slxteen (16) south, range twenty-one (21) east, San Bernardino Base and Merid- 
ian, containing 318.51 acres of land, more or less, according to the United 
States government survey ; and, 

"Whereas, the flrst party has appropriated and is the owner of a large 
amouat of the waters of the Colorado river, and is engaged in the diversfon of 
said waters from said Colorado river upon the lands so owned by party of the 
first part aforesaid, and is engaged in the construction of head-works and a 
canal upon said land, for the purpose of dlverting said waters, and is engaged 
in the construction of an irrigation System, and a System of canals whereby 
the Vï-aters of the Colorado river so diverted upon the said land of flrst party 
as hereinbefore alleged, may be used for the irrigation of large tracts of land 
In Lower California, republic of Mexico, and in the state of California, United 
States of Aaierica ; and, 

"Whereas, said party of the second part is the owner of a tract of land con- 
taining about one huudred thousand (100,000) acres, situated in Lower Cali- 
fornia, republic of Mexico, a portion of which said tract of land is situated 
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adjolning and immediately south of the international boundary Une between 
the Ûnlted States of America and tlie republic of Mexico ; and, 

"Whereas, the irrigation System and System of canals so being constructed 
by party of the flrst part crosses said international line from a point upon the 
land so owned by party of the flrst part, to a point upon the land so owned by 
party of the second part ; and, 

"Whereas, the proposed extension of said canals and Irrigation System ex- 
tends through and across the lands of party of the second part in a generally 
southwesterly direction, and then in a generally northwesterly direction across 
the lands of party of the second part to varions points upon said interna- 
tional boundary line, from which lands in Califomia, United States of America, 
ean be irrigated, and also extends to other points upon the land of second 
party from which the said land of second party and other lands in Lower Cali- 
fomia, repnblic of Mexico, can be irrigated ; and, 

"Whereas, party of the second part bas entered Into a certain contraet with 
Impérial Water Company No. 1, a corporation organlzed and existing under 
and by vlrtue of the laws of the state of California, United States of America, 
whereby party of the second part agrées to deliver to said Impérial Water 
Company No. 1, at a point upon said International line a certain amount of 
water; and, 

"Whereas, party of the second part contemplâtes entering into additional 
contracts with other water companies already formed or to be formed In the 
State of California, for the purpose of delivering to said water companies a 
large amount of water for the purpose of Irrigating certain tracts of land 
situated In the state of California, which are irrigable from the proposed 
System and System of canals so to be constructed by party of the first part as 
hereinbefore stated ; and, 

"Whereas, party of the second part desires to obtain water for the purpose 
of complying with the contraet so entered into between It (party of the second 
part) and said Impérial Water Company No. 1, and desires to obtain water 
for the purpose of complying with the contracts so proposed to be entered into 
between party of the second part and said corporations already incorporated 
In the state of California, and said corporations proposed to be incorporated 
in the state of California ; and, 

"Whereas, party of the second part désires to obtain a supply of water for 
the purpose of irrigating the lands so belonging to party of the second part 
as aforesaid; and, 

"Whereas, party of the second part desires to obtain water for the purpose of 
furnishing the same for the irrigation of other lands situated in Lower Cali- 
fomia, republlc of Mexico; and, 

"Whereas, under the contraet so entered into between party of the second 
part, and said Impérial Water Company No. 1, said Impérial Water Company 
No. 1 has granted to party of the second part the right to sell ail of the water 
stock of It (Impérial Water Company No. 1) ; and, 

"Whereas, party of the second part proposes to obtain similar contracts 
from other California corporations formed or to be formed ; 

"Now, therefore. In considération of the obligations hereinafter imposed 
upon party of the second part, party of the flrst part hereby agrées: 

"I. To build a System of canals from the point upon the lands of party of 
the first part, where said water is to be delivered from said Colorado river to 
and across said International line and across the lands of party of the second 
part to other points upo.i said international line from which large tracts of 
lands situated In the state of Califoi-nia, United States of America, eau be ir- 
rigated; and aiso a System of canals from said point upon tlie Colorado river 
where said water is to be diverted from which the lands of party of the second 
part and other lands situated In Lower California, republic of Mexico, can be 
irrigated. 

"II. Party of the first part further agrées to perpetually deliver to part? 
of the second part a sufficient amount of the water so approprlated, owned 
and diverted, or to be in the future approprlated or diverted by party of the 
flrst part from the Colorado river, to enable party of the second part to fur- 
nlsh water for the Irrigation of the lands situated in Lower California, re- 
public of Mexico, and state of California, United States of America, which 



808 172 FEDERAL RBrORTER. 

are irrigable by gravity from tbe System of cauals and Irrigating System so to 
be constructed. Said waters so to be delivered by sald System of eanals to 
form an irrigation System for tbe i)uri]OBe of irrigating lands situated in Cali- 
fornia, United States of America, and in Ix)wer California, republic of Mexico, 
wbicb are iiTigable from tbe Colorado river by gravity. Said agreemeiit to 
deliver said waters is rnade subject to and dépendent upon tbe following con- 
ditions, uamely; 

"(1) No contract made or to be made wliereby party of tbe second part bas 
agreed or in tbe future shall or will agrée to grant, transfer, deliver, or in any 
manuer convey the rigbt to use any of said waters to any person or corpora- 
tion shall, by reason of priority in date, or anj' other reason, give to sucb per- 
son or corporation any jirlor or snperior rigbt over any other person or cor- 
poration wbo shall in any nianner acquire from second party tbe rigbt to use 
auy portion of said waters. 

"(2) Party of the flrst part shall not be responsible for a failure to deliver 
the water hereby agreed to be delivered from any cause beyond its control, 
but party of tbe flrst part shall use due diligence in protecting the System of 
eanals so to be constructed by it as aforesaid, and in restoring and maintain- 
ing tlie How of water tberein. 

"III. Party of the fîrst part furtlier agrées tbat It will keep said eanals 
so to be constructed by it, as aforesaid, in repair at its own cost and expense, 
and that It will enlarge tbe same from time to time as may be necessary for 
the purpose of complying with the provisions of this agreement. 

*'IV. In considération of tbe obligations herein ineurred by party of the 
lirst part, party of the second part hereby grauts, assigns and transfers to 
party of the first part ail rigbt whlcb it, party of the second part, has in 
and to the stoclj of said Impérial Water Company No. 1, and ail rlght which 
it has to receive any of the moneys wbicb would othervvise be due and pay- 
able to party of the second part under said contract with said Impérial Wa- 
ter Company No. 1, from the sale of the stock of said Impérial Water Com- 
pany No. 1. Second party further agrées that it will make like assignmeuts 
in the future of ail rights which it may acquire under contracts similar to 
said contract with Impérial Water Company No. 1, which it may make with 
otiier water companies in tlie state of California for the sale of the stock of 
said companies, or the proceeds to be derived therefrom. 

"In wituess whereof, party of tbe flrst part has caused its corporate name 
uud seal to be hereunto afflxed by its président and secretary, thereunto duly 
authorized by resolution of its board of directors ; and, 

"In witness whereof, party of the second part lias caused its corporate 
uanie and seal to be hereunto afflxed by its vlce-president and secretary, 
thereunto duly authorized by résolution of its board of directors. 

"Executed in duplicata the day and year first above written." 

[Sigued by the parties to the instrument] 

With respect to the relation of the Cahfornia Development Compa- 
ny to the several so-called "Mutual Water Companies," organized un- 
der the laws of the state of California, it appears from the testimony 
that of the eight companies only six developed into active organiza- 
tions, namely, Impérial Water Companies, Numbered 1, 4, 5, 6, 7, and 
8. No. 2 was merged with No. 4, and No. 3 never became active. In 
an agreement entered into betvveen the Mexican Company (referred to 
in the agreement as party of the first part) and Impérial Water Com- 
pany No. 1 (referred to as party of the second part) and the Califor- 
nia Development Company (referred to as party of the third part), 
dated July 24, 1901, the agreement of December 28, 1900, betvi'een the 
California Development Company and the Mexican Company is re- 
ferred to and made a part of the agreement between the Mexican Com- 
pany and the Water Company and the California Development Com- 
pany. The agreement provides among other things as f oUows : 
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"VII. Third party liereby agrées that It will construct and maintain a main 
(•anal commencing at tlie point upon said international boundary Une wlievc 
sald water Is to be delivered to second party, and contlnuing from said point of 
commencement, througli the lands described in the articles of incorporation 
of second party; said canal to be of suffleient capaclty, elther in Its original 
construction or tlirougli subséquent enlargements, made from time to time by 
tliird party, at Its own cost and expense, to convey an amount of water suffl- 
eient at ail tlmes for the irrigation of the lands owned or loeated by tlie stoek- 
liolders of second party, and being an amount in the aggregate not less than 
sufficient to furnish four acre-feet of water per annum for each outstanding 
share of stock of second party. Said canal to be owned and maintained by 
third party, and third party to hâve the exclusive right to navigate said 
canal, and to develop and use ail power that may be developed from the waters 
flowiug therein. ïhlrd party further agrées to convey the water to be deliv- 
ered by flrst party to second iwirty thereuuder, through :<aid canal to the latéral 
ditcbes to be eoustructed by it as hereinafter i)rovided. 

"VIII. In the event that third party shall fail to construct or maintain the 
main canal herein agreed to be constructed by it, or to convey and delivcr the 
water agreed hy third party to be conveyed through said canal to the latéral 
ditehes to be constructed by third party as hereinafter provided, then the sec- 
ond party shall hâve the right to enter ujMn said canal, and to make such ad- 
ditions and repairs thereto and changes therein as may be necessary in order 
that said canal shall hâve a capacity suiHcient for the conveyance of the water 
to be conveyed tlierein hereunder, and second party shall hâve the right to con- 
vey the water through said canal, from the international Une to said latéral 
dltches and the cost of such additions and changes in said canals, and the ex- 
pense of the conveyance of sald water through the same shall be a claim 
against third party to be reeovered by second party from it by suit, if neces- 
sary. 

"IX. Third party further agi-ees to construct a System of distributing 
ditehes, together with ail necessary gâtes and water weirs for second party 
from said canal so as to be constructed by it, as aforesaid, in such manner as 
to convey the waters from sald canal to a point upon eacli governmental sub- 
division of 160 acres of land, from which it is practicable to irrigate the same. 
except as hereinafter provided, except that where the amount of land ineluded 
in any original entry of any stockholder of second party exceeds 160 acres, 
then such water shall only be conveye<l to such point upon the land ineluded 
in such original entry ; such distributing ditehes to be thereaf ter owned and 
maintained by second party. Each and ail latéral ditch or dltches, as soon 
as completed, to be turned over to second party and to be thereafter owned, 
possessed, controlled and maintained ty it. 

"Sald latéral dltches to be constructed wherever necessary to Irrigate the 
lands owned or loeated by the stockholders of second party, and to be elther 
as originally constructed, or by subséquent enlargement, of ample size to con- 
vey to the stockholders of second party au amount of water equal to two- 
thirds of one (1) acre-foot per month for each share of stock of second party 
owned by them; Provided, that if any of the stock of second party shall hâve 
been sold by third party, and loeated upon any tract of land, which caunot at 
an expense of more than double the average cost of the construction of sald 
latéral ditehes, be Irrlgated by gravlty from sald latéral dltches, then third 
party at its option, may refund to the owner of tlie stock, which has l)een 
loeated upon said tract of land which cannot be irrlgated as aforesaid, an 
amount of inoney for each share of stock loeated upon such land, which to- 
gether with any balance then due to third party upon such stock shall equal 
the priée at which third party is then selling such stock, and that upon rnaking 
such payment, such stock shall thereupon be assigned to third party, and that 
by tendering sald amount, third party shall be relieved from ail obligation 
to construct such latéral ditehes In such manner as to enable the owner of 
such land to irrigate the same therefrom. 

************ 

"XIII. * * * That the main canal and System of latéral ditehes to be 
constructed l)y third party hereunder shall be in oiieratlon by the first of 
January, 1902." 
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An agreement vvas entered into between the California Development 
Company and the Mexican Company and each of the other water com- 
panies in substantially the same terms as that with the Impérial Wa- 
ter Company No. 1. In the course of the hearing it was admitted by 
counsel for the California Development Company that that company 
incorporated the subsidiary water companies and made the contracts 
with them, and controlled them by its power over the stock. The di- 
version of water from the Colorado river was made through three in- 
takes, one in California, and the other two in Lower California or 
Mexico. Intake No. 1 was commenced in October, 1900. The first 
water distributed or used for irrigation was drawn through this intake 
and carried by canal and the channel of the Alamo river through Mex- 
ican territory back to the international boundary line in the neighbor- 
hood of Calexico, where the first water was delivered to the water com- 
panies in California about June 15, 1901. Intake No. 3 was construct- 
ed in 1904, and was located just below the boundary line in Lower Cali- 
fornia or Mexico. Intake No. 3 was completed October 6, 1901-, and 
was located about four miles below the boundary line, and, like in- 
take No. 2, was in Lower California or Mexico. 

The 'witness C. R. Rockwood testified that the reason for cutting 
intake No. 3 was purely political; that the right to take water from 
the Colorado river in the United States had been attacked by the réc- 
lamation engineers. The witness says : 

"We then obtained concessions from Mexico wliich gave us the riglit to taise 
water on Mexican soil from the river." 

George C. Sexsmith, a witness called on behalf of the défendant, 
testified that from 1901 up to July, 1906, he was in the employ of the 
California Development Company with the exception of about six 
weeks. He worked on the Mexican end of the irrigation proposition 
as a sort of foreman. He was also employed in dredging near the up- 
per heading trying to keep the canal open. His instructions were to 
keep the canal open if possible, but it silted up as fast as the silt could 
be removed. The machines employed were a dipper dredge and a hy- 
draulic dredge; but with thèse two dredges he was not able to keep 
the canal free and open, so a by-pass was eut around the Chaflfey gâte 
to get more water into the canal. Bût even with the by-pass there was 
a shortage of water in the canal at the extrême low stage of the river. 
They closed up the by-pass when floods came down the river. It was 
opened three times and closed each time. During the times of flood 
the water was taken into the canal through the Chaffey gâte, but the 
canal silted up from the Chaffey gâte to the river. Then a second in- 
take was eut just below the boundary line, and that was used from 2 
to 21/^ years. The canal was again almost entirely closed with silt 
when the third intake was eut. The point of diversion of the third in- 
take was selected because they could get water through there and in- 
crease the water supply more readily than at any other point. The 
shortest distance between the river and the canal was at that point. It 
was simply a matter of rémoving the material. They were figuring 
on the shortest distance between the two points. It does not appear 
from any of this évidence that any provision was made at either of 
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thèse intakes for the régulation or control of the water clrawn through 
them into the canal. In the latter part of June or the early part of Ju- 
ly, 1904, before making this connection (between the river and the 
canal through intake No. 3), Mr. Rockwood stated to Mr. Heber, the 
président of the company (California Development Company), that, if 
he was furnished with lumber with which to build a controlling gâte 
one month before the time when floods were to be expected, he would 
not hâve to close the intake even in the winter season. This Mr. Heber 
promised he would furnish, expecting to be able to do so, but the finan- 
cial condition of the company continued to be such that he was never 
able to furnish the material for this temporary structure. This lower 
intake silted up once, and had to be dredged in order to keep the wa- 
ter flowing therethrough. The floods in the fall of 1904 came earlier 
than usual, with the resuit that the opening at this third intake began 
to wash and the inflow to increase, and from that day until the close 
of 1906 the condition continued to grow worse. By the middle of 
December, 1904, sufficient water was going into the canal through this 
lower intake to pass into the New river and on through the New river 
into the Salton Sink, starting what has since been known as the Salton 
Sea. The current of water flowing into the lower intake commenced 
to eut or wash some time in February or March, 1905, and while there 
is testimony that water began to accumulate in the Salton Sink as early 
as November or December, 1904, the flooding of Salton Basin which 
is the cause of the présent action began about the time of the washing 
and breaking of the bank of the lower intake. 

The California Development Company was beyond question in con- 
trol of the entire work of diverting the water from the river for this 
irrigation System. It was so provided in its contract with the Mexican 
Company and was reafïîrmed in the contracts with the Mutual Water 
Companies. The Mexican Company, if it acted at ail, was a mère form- 
ai instrument or agent, acting for and under the direction of the Cali- 
fornia Development Company. It was a créature of the latter compa- 
ny, and the employés who did the work testified that they were employ- 
ed by the latter company. If it was technically otherwise, they do not 
appear to hâve known anything about it. But the important fact is 
that the California Development Company furnished the means, sur- 
veyed the canals, made the diversions from the river to the canals, and 
was the principal party in carrying forward the scheme. It was there- 
fore charged with the duty of maintaining the intakes in such condi- 
tion that water flowing through should not carry away the banks, and, 
admitting a flood, destroy the property of others. But it is claimed 
with respect to the Mutual Water Companies that they became inde- 
pendent by the sale of the stock of thé companies to the settlers. Ad- 
mitting this to be true, it does not appear that the water companies had 
any control over the diversion of the water from the Colorado river, 
and it is this fact that primarily détermines whether they or the Mexi- 
can Company were necessary parties to this action. The question is: 
Who was responsible for the diversion of the waters from the Colora- 
do river to the damage of the complainant? The testimony answers 
that question beyond a doubt. It was the California Development 
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Company and neither the Mexican Company nor the Mutual Water 
Companies were therefore necessary parties to this action. 

It is objected that tlie court liad no jurisdiction to compel the de- 
fendants to construct lieadgates in the republic of Mexico for the rea- 
son that the défendant would not hâve been permitted by the laws of 
Mexico to construct such headgates until the plans for such structures 
had been approved by the proper engineering authority of Mexico. 
The answer to this objection is the fact shown by the évidence that the 
only site for controlling headgates on the river below what is known 
as the Laguna dam, above Yuma, is at Hanlon's Heading, in Califor- 
nia. This point was originally selected for that purpose and the title to 
the land for such headworks was acquired by the California Develop- 
ment Company. "This site," said Mr. Meserve, in his statement at- 
tached to the President's message, "also controls what might be called 
or termed the gateway for the carrying of waters into Mexico, and 
through Mexico again into the United States." This statement is ful- 
ly confirmed by the évidence we find in the record. The decree does not 
compel the défendant to construct headgates in Mexico. The flow of 
the river into the Salton Sink was finally placed under control in Feb- 
ruary, 1907, but this was donc by placing permanent dams across the 
breaks in the river bank with a concrète heading in the canal about 
eight or nine miles below Yuma, and this appears to be the only per- 
manent and effective control that can be placed upon the river below 
the international boundary line. There is no évidence that the con- 
sent of the republic of Mexico was necessary or ever obtained or ask- 
ed for the building of thèse dams or the placing of the concrète head- 
ing- 

It is further objected that the court had no jurisdiction to decree an 
injunction in effect abating a nuisance caused by the construction of 
intakes in the republic of Mexico, and it is claimed that there is a rule 
supporting this objection to the eflfect that a court of equity can never 
compel a défendant to do anything which is not capable of being phys- 
ically done within the territorial jurisdiction of the court. This rule un- 
doubtedly obtains where the property injured is itself outside the ju- 
risdiction of the court, which was the case in Northern Indiana R. Co. 
V. Michigan Cent. R. Co., 56 U. S. 232, 14 L. Ed. 674, cited by appe- 
lant. In that case the action was brought in the United States Circuit 
Court for the District of Michigan. Relief was prayed for an injury 
threatened or done to complainant's real estate in Indiana, and to its 
franchise which was inseparably connected with the realty in that state. 
The Suprême Court held that the Circuit Court in Michigan was with- 
out jurisdiction to protect property in Indiana. The same situation 
was found in Mississippi & Missouri R. Co. v. Ward, 67 U. S. 485. 
17 L. Ed. 311. In that case the action was brought in the District 
Court of the United States for the District of lowa. The bill charged 
the défendant with having created a nuisance by erecting a bridge 
across the Mississippi river at Rock Island. The complainant was part 
owner of tliree steamboats, and commanded one of them. Thèse boats 
were accustomed to pass through the draw of this bridge in navigating 
the Mississippi river. It was alleged that the boats were much in- 
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jured and delayed by the bridge, which it was charged was a great ob- 
struction to navigation. The Illinois draw passage embraced the main 
channel of the river, and it was through this passage that steamboats 
had at ail times navigated, and it was in the Illinois draw that the com- 
plainant's boats sustained the injury alleged in the complaint as spécial 
damage. The complainant was therefor suffering an injury to bis 
property by reason of an obstruction in the river in that state, and he 
brought suit in lowa for the abatement of the bridge as a nuisance be- 
cause of its danger to navigation. The trial court ordered the removal 
of so much of the bridge as was in the state of lowa ; the middle of 
the Mississippi river being the dividing Une between the states of lowa 
and Illinois. The Suprême Court of the United States held that the 
navigation of the river so far as complainant was concerned would not 
be improved by the removal of the lowa end of the bridge, and that 
the court had no jurisdiction over the local object inflicting the injury 
to complainant's property in Illinois. 

In the case of Gilbert v. Moline Water Power & Manufacturing 
Co., 19 lowa, 319, it was held that an lowa court could not restrain 
a défendant from maintaining a dam across a portion of the channel 
of the Mississippi river between points in the state of Illinois whereby 
plaintiff's land in lowa was overflowed, citing the case of Mississippi 
& Missouri R. Co. v. Ward, supra, as authority. It does not appear 
that the overflow of plaintiff's land was because of any négligence on 
the part of the défendant in erecting or maintaining the dam. It had 
been maintained for many years, was supposed to bave been placed 
where it was by consent of the state of Illinois, and was a légal struc- 
ture in that state serving a legitimate and useful purpose. The contro- 
versy in the case was over the question of the concurrent jurisdiction 
of the states of Illinois and lowa over the Mississippi river in such a 
case. The jurisdiction was denied. It would seem, however, from 
the facts stated that the remedy was an action at law for damages in 
a court of compétent jurisdiction. We do not think that the law of 
such a case is applicable hère. 

The injury charged in the présent case was an injury to property 
within the jurisdiction of the court, and the party charged with the 
commission of the injury was also within the jurisdiction of the court. 
The cause of the injury was not serving a useful purpose for any one, 
and the relief asked for was that the party causing the injury might 
be enjoined from continuing to injure complainant's property within 
the jurisdiction of the court. Why may not a court restrain a party 
over whom it has jurisdiction from injuring property within its juris- 
diction? How does it affect the question of jurisdiction or venue to 
say that the party on whom the court must act may find it necessary to 
•do things outside the jurisdiction of the court in order to comply with 
the order of the court? May this not often happen, and would it not 
happen oftener, if it were determined that such an excuse was suffi- 
cient to defeat the jurisdiction of the court? In criminal law he who 
on one side of a boundary shoots a person on the other side is amena- 
ble where the blow is received. Wharton's Criminal Law, § 279. In 
United States v. Davis, Fed. Cas. No. 14,932, the indictment was for 
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manslaughter. The accused was master of an American ship lying in 
the harbor of Raiatea, one of the Society Islands and a foreign gov- 
ernment. A gun in the hands of the accused on board the American 
ship went off, and killed a person on board a schooner belonging to the 
natives lying in the same harbor. It was held by Mr. Justice Story 
that the act was in contemplation of law done on board of the foreign 
schooner where the shot took efïect, and that jurisdiction of it belonged 
to the foreign government, and not to the courts of the United States 
having jurisdiction over the American ship. In Simpson v. State, 98 
Ga. 41, 17 S. E. 984, 22, L. R. A. 248, 44 Am. St. Rep. 75, it was held 
by the Suprême Court of Georgia that one who in the state of South 
Carolina aims and fires a pistol at another who at the time is in the state 
of Georgia is guilty of the offense of "shooting at another in the state 
of Georgia." The court said : 

"Of course, the présence of the accused wlthin this state is essential to make 
his act one whlch is done in this state, but the présence need not be actual. 
It may be constructive. The well-established theory of the law is that, where 
one puts In force au agency for the commission of crime, he in légal contem- 
plation accompanies the same to the point where it becomes effectuai. * * * 
So, if a man in the state of South Carolina criminally iires a bail into the state 
of Georgia, the law regards him as accompanying the bail, and as being rep- 
reseuted by it up to the point where it strikes." 

In the State v. Hall, 114 N. C. 909, 19 S. E. 602, 28 L. R. A. 59, 
41 Am. St. Rep. 822, the défendants were indicted, tried, and convicted 
of the crime of murder in North Carolina upon testimony tending to 
show that the deceased was wounded and died in the state of Tennes- 
see, and that the fatal wounds were inflicted by the défendants by 
shooting at the deceased while they were standing within the boundary 
of the state of North Carolina. It was held by the Suprême Court of 
North Carolina, citing numerous authorities, that the courts of North 
Carolina had no authority to prosecute a person for murder who while 
standing within the boundaries of that state wrongfully shoots across 
the line and kills a person in another state for the reason that the crime 
of murder was comraitted where the shot took effect. In civil actions 
the jurisdiction of the court dépends upon the question whether the 
action is local or transitory. In Will's Gould on Pleading, p. 268, the 
author says : 

"A local action Is one which must still be laid in the connty in whlch the 
cause of action actually arose. A transitory action may be laid in any county 
which the plaintifC may prefer." 

After referring to the fact that the présent locality of actions is 
founded in some cases on common-law principles, and in others on pos- 
itive enactments of statute law, a number of actions are mentioned 
which continue local by the common law, and the author says : 

"If, however, a tortious act, commltted in one county, occasions damage to 
land or any other local subject situate in another, an action for the injury thus 
oeeasioned may be laid in either of the two counties, at the choice of the party 
injured. ïhus, if by the diversion or obstruction of a water course in the 
county ôf A. damage is done to lands, mills, or other real property in the 
county of B., the party injured may lay his action in either of those two 
counties." 
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In England the rule has been stated to be that where the action is 
founded on two things donc in several counties, and both are material 
or traversable, and the one witliout the other does not maintain the 
action, the plaintiff may bring his action in which county he will. Bul- 
wer's Case, 7 Coke Rep. la; 77 Eng. Rep. 411. Among the examples 
given is the following : 

"If a man doth not repsiir a wall In Ess€x which he ought to repalr, where- 
by my land in Middlesex is drowned, I may bring niy action in Essex, for there 
is the default. as it is adjudged in 7 H. 4. 8, or I may bring in Middlesex, for 
there I hâve the damage, as it is proved by 11 R. 2. Action sur le Case, 36." 

In Barden v. Crocker, 10 Pick. (Mass.) 383, the rule in the Bulwer 
Case was held to be décisive of a similar question of jurisdiction in 
Massachusetts. The action was brought in the county of Plymouth 
against the défendants for erecting a dam in the county of Bristol, 
across Taunton Great river, by which the passage of alewives up that 
river and Nemasket river in Middleborough, in the county of Ply- 
mouth, was prevented. It was objected by the défendant that the 
plaintiff was not entitled to maintain an action in the county of Ply- 
mouth. In the Suprême Judicial Court the authorities upon this ques- 
tion are fully discussed, and the court says: 

"He [the plaintifï] may unquestionably maintain his action in either county, 
in Bristol where the obstruction was raised, as well as in Plymouth where the 
injury was sustained. ïhe law to be coUected from Bulwer's Case, 7 Co. 1, 
is décisive upon thls point. 'When one matter in one county is depending up- 
on the matter in another county, the plaintiff may choose in which county 
he may bring his action.' " 

The court also refers to the case of Thompson v. Crocker, 9 Pick. 
(Mass.) 59, where the cause of action was for flowing back of water 
upon the plaintifï's mills in the county of Plymouth by a dam which 
was in the county of Bristol. In that case the action was brought in 
the county of Plymouth alleging "that the défendants had wrongfuUy 
kept up a certain mill dam across the river below the said mills" of 
plaintiff. It appeared that the defendant's dam was in Taunton in the 
county of Bristol. The défendants contended that this was a fatal vari- 
ance from the déclaration. The Suprême Judicial Court held the va- 
riance immaterial "for the in jury done to the plaintiff 's mills is the sub- 
stance of the complaint, and the place where the in jury was done, to 
wit, at the mills, gives the locality of the action, and not the source 
from which the mischief came." 

In Phelps V. McDonald, 99 U. S. 298, 308, 25 L. Ed. 473, the court 
said: 

"Where the neeessary parties are before a court of equity, It is immaterial 
that the res of the controversy, whether it be real or persoual property, is be- 
yond the territorial jurlsâiction of the tribunal. It has the power to compel 
the défendant to do ail things neeessary, accoyding to the les loci rei sitse, 
which he could do voluntarily, to give full effect to the decree against him. 
Without regard to the situation of the subjeet-matter, sueh courts consider 
the equities between the parties, and decree in persouam." 

In Miller & Lux v. Rickey (C. C.) 127 Fed. 573, the action was 
brought in the Circuit Court for the District of Nevada to restrain the 
défendants from the wrongful diversion of the waters naturally flow- 
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ing down the stream of both forks of the Walker river having theîr 
source in California, and flowing down into and through the state of 
Nevada, where the lands of the complainant were situated. The alleg- 
ed diversion was in the state of California, and the injury caused by 
such diversion was in the state of Nevada. It was contended on behalf 
of tlie défendant that tlie Circuit Court in Nevada was without juris- 
diction, first, because the suit was of a local nature, and could not be 
brought outside of the state of California; second, because the water 
right in controversy was in California; third, because the wrongs and 
injury alleged to hâve been committed by the défendant were com- 
mitted wholly in the state of California; fourth, that complète relief 
could not be decreed by the Nevada court in favor of the complain- 
ant without reaching the property rights of the défendant which were 
situated wholly in California. Judge Hawley in an elaborate opinion 
considered the question of jurisdiction as presented by thèse objections, 
and reviewed the authorities upon the subject, meeting and answering 
the objection raised and urged by the défendants in this case that the 
court could not send its process to exécute its decree into foreign ter- 
ritory. The court says on page 580 : 

"That this court lias jurisclictiou over the person of the défendant is un- 
questioned. It eau i-eacli hliii by Injunction, and punish him for conteniijt if 
he violâtes it. This doctrine had its foundation in the equity courts of 
England at an early day'' — citing the case of Penn v. Lord Baltimore, 1 Ves. 
Sr. 443, 454 ; 27 Eng. Kep. 1132, 1139, decided in 1750, where Lord Chancelloi- 
Hardvvieke said: 

"As to the court's not enforcing the exécution of their Judgmeut, If they 
could not at ail, I agrée It would be in vain to make a decree, and that the 
court cannot enforoe their own decree in rem in the présent case. But that 
is not an objection agaiust makiug a decree in the caiise, for the strict pri- 
niary decree in this court as a court of equity is in jjersonam. * * * In 
the case of Lord Anglesey of land lylng in Ireland I decreed for dlstingulsh- 
ing and settling the parts of the estate, though impossii)le to enforce that de- 
cree in rem ; but, the party being in England, I could enforce it by process of 
contempt in personam and séquestration, which Is the proper jurisdiction of 
this court." 

The court accordingly maintained its jurisdiction of the action, and 
on appeal to this court the question was fully considered and the ju- 
risdiction of the Circuit Court sustained. Rickey Land & Cattle Co. 
V, Miller & Lux, 153 Fed. 11, 81 C. C. A. 207. It may be further stat- 
ed that in Massie v. Watts, 6 Cranch, 148, 157, 3 L. Ed. 181, Chief 
Justice Marshall cited the case of Penn v. Lord Baltimore, and made 
the same application of the doctrine of jurisdiction of courts of equity 
as was made by Judge Hawley in Miller & Lux v. Rickey. We are of 
the opinion, therefore, that the court had jurisdiction in the présent 
case to protect property within its jurisdiction, and to restrain the de- 
fendant from diverting the waters of the Colorado river to the damage 
of such property, notvvithstanding the défendant may find it necessary 
iii complying with the decree of the court to perform acts beyond the 
jurisdiction of the court; 

The next objection to the decree is that the court was in error in 
holding that, if when the suit was brought there were grounds for in- 
junction, such grounds had not been removed by the destruction of 
complainant's Works, and by the closing of the breaks in the Colorado 
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river. The court was of the opinion that the complainant was entitled 
to hâve its freehold right protected without regard to the amount of 
the damage threatened, otherwise the overflow sought to be abated 
might by prescription ripen into a servitude upon the land, Further- 
more, the présent safeguards against overflow might be but tempo- 
rary, while the complainant's remédiai rights if it had any, încluded 
permanent rehef. Defendant's objection is based upon the theory that 
the decree provides full compensation for the value of complainant's 
overflowed land as well as for the vvorks destroyed, and that the decree 
opérâtes as a condemnation of the entire property, leaving nothing 
in the complainant to be protected by injunction. The answer to this 
objection is that the land is not destroyed. It is true there is an award 
of damages for the "sait crust" destroyed, but it does not appear that 
the "sait crust" was the entire value of the land. It is true, also, that 
the land is now under water, and is likely to remain so for some time, 
but the land itself remains the property of the complainant, and in 
course of time the water may be removed by seepage or evaporation, 
and the land again become valuable. At ail events, the complainant 
has a right to the land, and the court has determined that this free- 
hold right should be protected. This is clearly the law in this State. 

In Learned v. Castle, 78 Cal. 4,54, 18 Pac. 872, 21 Pac. 11, the action 
was for damages for an alleged nuisance and for a mandatory injunc- 
tion to prevent its continuance. It was alleged that plaintiffs were the 
owners of certain lands in San Joaquin county; that by reason of cer- 
tain obstructions placed by the défendant across certain sloughs for the 
purpose of diverting their waters into a canal the waters were pre- 
vented f rom flowing naturally down the sloughs and away f rom plain- 
tiff's land, and were turned upon complainant's land to their great in- 
jury. It was objected, among other things, that the damage was too 
small to be considered in determining the question of the nuisance. In 
answer to this objection the court said: 

"But the amount of damage, estimated In money, was immaterial. That 
flnding was only as to the damage doue in 1878, when there was water on 
the land from other sources. The flndings show that the waters diverted by 
the canal 'flow' upon plaintiff's land, which would not flow there if allowed to 
take their natural course; and that the embankments erected by défendants 
'cause' such artifleial flowing. And to thus wrongfully cause water to flow 
upon another's land which would not flow there naturally is to create a nui- 
sance per se. It is an injury to the right, and it cannot be continued because 
other persons (whether jurors or not) might hâve a low estlmate of the dam- 
age which it causes. And especlally is this so when the continuance of the 
wrongful aet might rIpen into a right In the nature of an easement or servi- 
tude. Kichards v. Dower, 64 Cal. 64, 28 Pac. 113, and cases tliere cited; 
ïootle V. Cllfton, 22 Ohio St. 247, 10 Am. Rep. 7.32; Casebeer v. Mowry, 55 
Pa. 419, 93 Am. Dec. 7(36; Wood on Nuisances (2d Ed.) p. 639. The right to 
an injunction therefore in. such a case does not dépend upon the extent of 
the damage measured by a money standard. Tlie maxim, 'De minimis,' etc., 
does not apply. The main object of the action is to déclare a nuisance, and 
to prevent the continuance by a mandatory injunction." 

InVestal v. Young, 147 Cal. 715, 82 Pac. 381, the plaintiff acquired 

land by patent from the United States in 1883. In 1865, and while 

this land was unoccupied land of the United States, the défendants or 

their grantors constructed across the land a flume ranging from two 

172 F.— 52 
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to three feet in width and about sixteen inches in depth, and diverted 
water from Pitt river into said flume, and by means thereof conducted 
the water across the land to their own adjoining lands, where they used 
it for bénéficiai purposes. In the year 1896 défendants, without plain- 
tifï's consent, constructed on plaintiff's land about six rods of ditch 
on a line différent from, and from one to 20 feet distant from, the 
flume line. In the year 1900 défendants, without plaintiff's consent, 
extended the six rods of ditch to a ditch four feet in width and three 
feet in depth, extending across the northern portion of the plaintiff's 
land for about one-fourth of a mile on a line distant from one to 20 
feet from the flume line, but extending in the same direction. Ever 
since then défendants had carried their water across plaintiff's land 
by means of the said ditch, and threatened to continue so to do. They 
had discontinued the use of the flume with the exception of about five 
rods at the intake of the water from the river. The trial court entered 
a judgment enjoining the défendants from maintaining the ditch. The 
Suprême Court, in reviewing this judgment, said: 

"It is supgested that the trial court dld not fiud In what partlculars the 
plaiutiff will be ohstructed In his rights to the free use and possession of his 
land, or injured In his property, by the maintenance of the dlteh. The facts 
found and detailed above suflieiently show this. By the maintenance and 
use of the ditcli plaintifiC is deprived of tlie free use and possession of his 
real estate without right — and will be permauently deprived thereof if sucli 
maintenance and use are continued. This alone is sufflcient to entitle plain- 
tiff to the relief by injunction granted. It is the settled law of this state 
that irrespective of other damage an injunction will be granted to prohibit the 
continuanee of action that obstructs one in the free use and enjoyment of 
his land where such action, if continued, will rlpen into an easement." 

There are a number of objections to the decree directed to the con- 
clusions of the court that the waters which overflowed complainant's 
lands and destroyed its property were largely, if not entirely, the wa- 
ters diverted from the Colorado river through defendant's intakes ; that 
défendant was négligent, among other respects, in not selecting proper 
places for such intakes, and not providing suitable headgates to con- 
trol the flow of water through the intakes, and that such négligence 
was the direct and proximate cause of the overflow of complainant's 
land and the resulting loss of its property ; that the flooding of Salton 
Sink in the year 1905, and the destruction of complainant's property, 
was occasioned by the fault and négligence of the défendant. We 
hâve carefully examined the testimony in this case, and we think it 
f uUy supports the conclusions of the court below. It will serve no use- 
ful purpose to review this testimony. Its main features are practically 
uncontradicted. The intakes constructed by the défendant for drawing 
water from the river into its canals were not properly selected, and 
were negligently constructed. There were no headgates, or method or 
device for regulating the amount of water drawn into the canal. The 
two upper intakes were in succession closed by the deposit of silt, and 
during the season of flood water coming down the Colorado river in 
1905 the banks of the river at the third intake were carried away, and 
the entire river turned into a channel which carried the flood down into 
the Salton Basin, destroying complainant's sait works and submerging 
its land. The diversion of the river was made by the défendant, and 
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made in such a négligent manner that it résultée! in the injnry complain- 
ed of. This was a continuing nuisance and trespass existing at the 
time of the commencement of the action, and with respect to the land 
or free-hold estate continuing down to the entry of the decree, for 
which an injunction was the only plain, adéquate, and complète rem- 
edy. The fact that an extraordinary flood came down the river con- 
tributing to the disaster does not relieve the défendant from respon- 
sibility. Under the conditions prevailing in that locality and known to 
hâve existed for many years, it was the duty of the défendant to hâve 
maintained proper control of the water at its headgates. 

In Kinney's Law of Irrigation, the author in section 314 states the 
law upon this subject as foUows: 

"It is the duty of ail irrigation eompanles In building ditches, canals, aque- 
ducts, réservoirs, and other works to so construct them that, so far as 
human foreslght can reasonably détermine, the lives and property of the 
people livlng below them will be safe from breakage and overflow. Where a 
Company eonstniets a ditch which passes over the land of others, it is bound 
to construct It and use it so as not to injure those lands regardiess of the 
question as to who has the older right or title ; and if, through any fault or 
neglect of the owner of the ditch in not properly coustructing, managing, and 
repairing the ditch, the water overflows or breaks through the banks, and 
destroys or damages the lands of others, either by washing away the crops 
or soil, or covering the land with sand or débris, the owner of the ditch is 
liable for such injury. However, the owners of the ditch or canal may not 
be held liable for what is known as an act of God, unless the acts of the 
owners are combined with it in such a manner as to render him liable." 

In section 315 the author refers to the case of Chidester v. Consol. 
Ditch Co., 59 Cal. 203, where Mr. Justice Thornton, rendering the 
opinion of the court, said : 

"No one is responsible for that which is merely the act of God or inévitable 
accident. But when human agency is combined with it, and neglect occurs In 
the employment of such agency, a liability for damages results from such 
neglect. Such is the rule laid down and applied in Polack v. Pioche, 35 Cal. 
41C, 95 Am. Dec. 113. "The expression' (the expression referred to is that 
coxiiprised in the words, 'act of God') 'excludes the idea of human agency, and, 
if it appears that a given loss bas happened in any way through the inter- 
vention of man, it cannot be held to bave been the act of God, but must 
be regarded as the act of man.' Polack v. Pioche, 33 Cal. 423, 95 Am. Dec. 
115, per Sanderson, J., delivering the opinion of the court. See cases cited in 
the opinion ; Whartou on Négligence, §§ 553, 559, and cases cited ; Broom's 
Légal Maxims, 'Aetus dei nemine facit injuriam,' pp. 227, 228. The leamed au- 
thor just referred to states the rule thus: 'The act of God signifies, in légal 
pliraseology, any inévitable accident occurring without the intervention of 
man, and may, indeed, be considered to mean somethiug in opposition to the 
act of man, as storms, tempests, and lightning. The above maxim may there- 
fore be paraphrased and explained as follows: It would be unreasonable 
that those thiugs which are inévitable by the act of God, which no industry 
can avoid, nor policy prevent, should be construed to the préjudice of any per- 
son in whom there has been no lâches.' Broom's Légal Maxims, pp. 227, 228." 
See, also, Farnham on Waters and Water Rights, § 634. 

The évidence shows conclusively that it was defendant's method of 
constructing the intakes that resulted in turning the flood of the Colo- 
rado river into Salton Sink. The floods of this river in 1905 and 
1906 were great, but no greater than would hâve been anticipated by a 
prudent person in view of ail the conditions and the history of that 
river. There is no évidence that the heavy rains in the summer of 1904 
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in the immédiate vicinity of Salton Sink contributed in any degree to 
the flooding of the sink in March, 1905. There is no évidence that any, 
water reached Salton Sink after November, 1904, and up to January, 
1905, except the water diverted by the défendant from the Colorado 
river, a fact practically admitted by the witness Rockwood who testi- 
fied on behalf of the défendant. 

The decree of the Circuit Court is affirmed. 
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NEW LIVERPOOL SALT 00. v. CALIFORNIA DEVELOPMENT CO. 

et al. (two cases). 

(Circuit Court of Appeals, Nlnth Circuit. August 2, 1909.) 

Nos, 1,649, 1,659. 

INJTJNCTION (§ 223*) — ACTS CONSTITUTING VIOLATION— CONSTBtrCTIGN OF DE- 
CREE. 

Défendant by the négligent construction of the works by whlch it divert- 
ed water from the Colorado river into its irrigation canal caused an over- 
flow through a breach in the bank, ereatlng a lake in the Salton Basln, 
which covered and practically destroyed the value of complainant's prop- 
erty sltuated in the basln. In a suit by complalnant it was awarded dam- 
ages for the Injury, and also an liijunctlon restraining défendant from dl- 
vertlng water from the river in excess of the substantial needs of the 
people dépendent on its canal, froui permitting any waste water to flow 
on or over complainant's land, or Into the lake in such amount as would 
"substaBtially increase the amount of water therein," or prevent the de- 
crease thereof by natural causes. Defendant's canal was the only source 
of water supply for an arid valley some 30 miles long and containing 20,- 

000 people, who were wholly dépendent thereon for water for domestlc 
purposes and the raising of crops. It appeared that in order to supply 
thelr needs, and especlally to meet emergencies, as in case of hot winds 
to which the valley was subject, It was necessary to run through the canal, 
which was 61 miles long, a quantity of water somewhat in excess of the 
average consumptlon, and that the excess, when unused, was discharged 
through waste gâtes and flowed into the lake at a point some 40 miles 
from complainant's land, but not in such quantity as to materlally af- 
fect its voTume. UelA that, giving the decree a proi)er and reasonable 
construction, such waste of water into the lake dld not work substantial 
Injury to complainant, and was not a violation of the injunction. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 44S; Dec. Dlg. 

1 223.*] 

Appeal from and Writ of Error to the Circuit Court of the United 
States for the Southern Division of the Southern District of Cali- 
fornia. 

See, also, 173 Fed. 792. 

Edward J. McCutchen and Purcell Rowe (Page, McCutchen & 
Knight, of counsel), for appellant and plaintiff in error. 

John S. Chapman and E. A. Meserve (Eugène S. Ives, of counsel), 
for appellees and défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 



THE 8ALT0N SEA CASES. 821 

MORROW, Circuit Judge. In California Development Company 
y. New Liverpool Sait Company (just decided) 172 Fed. 7l)-<i, the decree 
in favor of the complainant was entered on January 10, 1908. On 
March 27, 1908, the complainant presented to the court a pétition by 
way of complaint for an attachment to issue forthwith for the arrest 
of Epes Randolph, H. T. Corey, and F. C. Herrmann, ofhcers of the 
défendant having supervision and management of the business and 
opérations of the défendant, includirg the diversion of water from the 
Colorado river. It was charged in the complaint that thèse officers had 
been guilty of contempt of court in disobeying and violating the decree 
and injunction therein contained, and the prayer of the complaint was 
that they should be punished accordingly. 

The decree contained the f ollowing provisions : 

"That défendant be perpetually enjoined and restrained fi'om divertni;; 

from the Colorado river any of the waters thereof in excess of the sxibstan- 

tlal ueeds of the people dépendent iipon the canal described in coniplainanfs 

blll of complaint for water supply for domestic and irrigation uses and pnr- 

poses, and such other lawful pui-poseis as the same may be applied to. 
* tb * 

"That the said water so diverted, whatever may be the amoinit, shall be 
so controlled and used that the same shall not flow upon the lands of the 
complainant described in the bill of c-omplaint. * « * 

"Tliat the défendant be required to regulate the flow of any water that 
may be diverted by it so that there shall be no waste water flowing there- 
from as the resnlt of such diversion upon or over the lands of complainant. 
above described. 

"ïhat said défendant be restrained from turning ont of its canals any 
waste water at any point whence the same will naturally flow upon or over 
the lands of complainant, or flow into the lake now coverlng the Salton Sinl<. 
and thereby substantially increase the amount of water therein, or main- 
tain the amount of water therein, or prevent the decrease thereof by natural 
causes." 

In the complaint filed with the court it was alleged that ever since 
the rendition and entry of said decree défendant, under the direction 
and management of said Randolph, Corey, and Herrmann, and by their 
orders and direction, had maintained at the head of its canal on the 
Colorado river a headgate through which the flow of water from the 
Colorado river into said canal was regulated and controlled; that said 
headgate was so built and devised that défendant could prevent any 
water from flowing into said canal, or could allow such quantifies to 
flow therein as it might détermine ; that at ail times since the 14th day 
of March, 1908, défendant, by the orders and direction of said Ran- 
dolph, Corey, and Herrmann, had taken and diverted into said canal 
from the Colorado river a large volume of water, to wit, water in 
excess of 1,000 second feet, and had daily discharged and delivered 
from its canal at points east and north of Calexico, in the county of 
Impérial, state oî California, into a certain water course or channel 
known as the Alamo Channel, leading from the places and points at 
which said water was so discharged into it to Salton Sink, a quantity 
of water not less at any time than 90 cubic feet per second, and as 
much at times as 252 cubic feet per second, ail of which water so dis- 
charged into said channel or water course had naturally flowed over 
the lands of complainant and into Salton Sink, increasing the amount 
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of water therein, and preventing the decrease of water therein by nat- 
ural causes. 

It was further alleged that the water in Salton Sink at ail times f rom 
January 38, 1908, to March 37, 1908, covered complainant's lands de- 
scribed in the final decree, to wit, sections 11, 15, and 33, and the 
N. E. 14 of the N. W. i^ of section 14, and the N. E.' Vi of the N. E. 
1/4 of section 14, ail in township 8 S., range 10 E., San Bernardino 
meridian, situated in the county of Riverside, state of California. Up- 
on the hearing of the order to show cause the court construed its de- 
cree, and upon the évidence submitted determined that the diversions 
complained of were not violations of the injunction, and the rule 
against the respondents was accordingly discharged. For the review of 
this judgment the complainant brings the case hère by appeal and writ 
of error. 

It appears from the testimony submitted to the court that during 
the years 1905 and 1906 there were a number of overflows of the 
Colorado river, and the time came when nearly the whole of the waters 
of the Colorado river were pouring through the Alamo Channel and 
înto Salton Smk, and the resuit of the successive floods was that a lake 
was created in the Salton Basin about 40 miles in length from north 
to south and varied in its width, averaging about 10 miles in width;- 
that the area oî said lake as computed and estimated by the geological 
survey of the- United States was about 460 square miles ; that the depth 
of the lake at the deepest point was about 80 feet; that, in order to 
shut out the waters of the Colorado river and control the diversion of 
the same, it became necessary to expend a large amount of money, 
which it was estimated on information and belief amounted in the ag- 
gregate to $3,000,000 ; that this money was furnished by the Southern 
Pacific Railroad Company under an understanding and agreenient with 
the California Development Company; that the work was completed 
by the Southern Pacific Company in February, 1907, and a concrète 
headgate constructed about nine miles below Yuma, whereby the wa- 
ters were controUed in their diversion through defendant's canal. It 
appears, further, that the whole area of the Impérial Valley susceptible 
of cultivation and irrigation in valuable crops is at least 700,000 acres ; 
that the 200,000 acres approximately now under cultivation extends 
over a considérable distance, being about 30 miles in length from 
north to south, and about 35 miles in width from east to west in the 
widest place. There are five towns in Impérial Valley, namely, Cal- 
exico. Brawlcy, Holtville, El Centro, and Impérial. The population of 
thèse towns is estimated to number about 3,000; and in Impérial Val- 
ley, including thèse towns and the settlers upon the lands, the popula- 
tion is estimated to be about 30,000. In ail of thèse towns the houses 
are generally lighted with electricity furnished by the Holton Power 
Company, situated near the town of Holtville. Electricity is also used 
to some extent in the varions towns for mechanical purposes, and it 
is estimated that perhaps the most important is the manufacture of ice 
which is necessary in the shipment of products out of the valley as 
well as for domestic use among the people. There is no source from 
which water can be obtained for thèse purposes or to supply the want 
of Impérial Valley for domestic and irrigation uses and purposes, 
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except the waters of the Colorado river furnished tliroiigh the canals 
of the défendant. The value of the property in Impérial Valley dé- 
pendent upon the defendant's canal System is estimated at $10,000,000. 

It appears that the water diverted by the défendant from the Colo- 
rado river is carried by its canal and the channel of the Alamo river 
from the point of diversion for a distance of about 61 miles to a point 
known as Sharp's Heading, where the waste gâte is situated, and where 
the delivery of water is made to the first of the six water companies 
engaged in receiving and distributing water in Impérial Valley for do- 
mestic and irrigation purposes and uses. From Sharp's Heading to 
the Holton power plant is about 11 miles, from the Holton power plant 
to the southeast end of Salton Lake is about 38 miles, while complain- 
ant's land is from 40 to 45 miles still further to the west and north be- 
neath the waters of the other end of the lake. 

The acts of the défendant which were made the subject of complaint 
to the court below were the turning of water into the channel of the 
Alamo river through the waste gâte at Sharp's Heading and the later- 
als of the Impérial Water Companies, and at the tailrace of the Holton 
power plant, and the diversions of water from the Colorado river for 
the purpose of scouring and removing the silt from defendant's canal. 
The amount of water thus turned into the channel of the Alamo river 
and flowing on to the Salton Sea or Lake amounted, as estimated by 
the défendants, to approximately 150 second feet, but as claimed by 
the complainant 250 second feet. The use of water for scouring pur- 
poses appears to hâve been only occasional — two or three times a year 
during the season when there was but little if any irrigation — and the 
only diversion on that account after the final decree and prior to the 
entry of the judgment of the court in the contempt proceedings was 
617 second feet turned out at Sharp's Heading on February 9, 1908. 
The showing made by the défendant was to the effect that, while there 
was more water diverted from the Colorado river than was actually 
consumed by the people in Impérial Valley for ail the purposes named, 
nevertheless such a diversion was necessary in order to supply the 
substantial needs of the people dépendent upon the canal system, and 
it was claimed that the entire waste did not substantially increase 
the amount of water in the Salton Sea or Lake, ail of which it was 
contended was within the provisions of the decree. The explanation 
made by the évidence on behalf of the défendant for the diverting of 
more water from the river than was actually consumed in Impérial 
Valley was the long distance from the point of diversion to Impérial 
Valley, about 61 miles ; the length of time required for the water to 
fîow down to the point of distribution about 36 hours; and the loss 
in transmission from 15 to 30 per cent, according to the volume of 
water diverted ranging from 700 to 1,500 second feet. Further, the 
climatic conditions required that there should be sufficient water flow- 
ing in the canal to the points of distribution during the irrigation sea- 
son to furnish an increased supply of water for emergencies when 
periods of excessive beat or hard dry winds suddenly absorb the 
moisture from the soil and destroy the crops unless there is an im- 
médiate flooding of the land. Sometimes there are heavy rainfalls 
within a period of a few hours, and within an equally short time a 
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dry wind may, and often does, sweep over the country making the 
immédiate irrigation of the fields imperative to save the crops, especial- 
ly is this the case of young crops of alfalfa, young trees, melons, 
beans, and ail tender and shallow rooted plants. It also appeared that 
the waste from the tailgate of the Holton Power Plant was vmavoid- 
able, as is the occasional scouring of the canal to remove the silt to pre- 
vent the filling iip of the canal and the destruction of the System. 
There was évidence that this waste water did not substantially increase 
the depth of water over complainant's land. 

The complainant contends that the défendant can only carry on its 
business of supplying water to the inhabitants of Impérial Valley if 
it can do so without discharging any waste water upon the lands of 
the complainant; that is to say, into the Salton Sink. But if, on the 
other hand, it cannot carry on its business without discharging waste 
water into the Salton Sink so that such water with the accumulated 
water of the Sink flows upon complainant's lands, then défendant must 
cease to carry on its business of diverting water from the Colorado 
river. The complainant's construction of the decree amounts to this: 
That it provides : 

"ïhat the défendant be perpetually enjoined and restrained from divert- 
ing from the Colorado river any of the waters tiiereof if any sucli waters 
shall flow npon or over the lands of the complainant; tliat is to say, if any 
such waters shall flow into the Salton Sink covering the lands of the com- 
plainant," 

But the court did not enter such a decree. 

The decree provides that the diversion of water from the Colorado 
river shall not be "in excess of the substantial needs of the people dé- 
pendent upon the canal," and that any waste water turned out of the 
defendant's canal shall not be such an amount as will "flow into the 
lake now covering the Salton Sink and thereby substantially increase 
the amount of water therein or maintain the amount of water therein, 
or prevent the decrease thereof by natural causes." Thèse two provi- 
sions evidently relate to présent conditions in the locality where the 
decree is to operate and while complainant's land is covered by the wa- 
ters of the Salton Sink. But there are other conditions which appear 
to relate to the future when by seepage or evaporation the water shall 
disappear from complainant's land, and the land be no longer covered 
by the waters of the Salton Sink. The decree provides that the water 
diverted from the Colorado river "whatever may be the amount shall 
be so controlled and used that the same shall not flow tipon the lands 
of the complainant." The decree also provides that: 

"The défendant be required to regulate the flow of any water that may be 
diverted by it so that there shall be no waste water flowing therefrom as 
the resuit of such diversion upou or over the lands of the complainant." 

And further: 

"Défendant is restrained from turnlng out of its canals any waste water 
at any point whenee the same will naturally flow npoii or over the lands of 
complainant." 

Thèse last provisions clearly refer to the ftiture time when the com- 
plainant's lands shall not be covered by the waters of Salton Sink, but 
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shall be lands over which waste water might flow. When that condi- 
tion arrives, then the défendant must so control and regulate the flow 
of water in the canal that the same shall not flow upon complainant's 
land, and it must refrain from turning waste water ont of its canal so 
that it shall flow upon complainant's land. It is the province of equity 
to deal with conditions as they may arise, and provide a remedy to fit 
the changing conditions of the case. In Pomeroy's Equity Jurispru- 
dence, § 109, the author says: 

"Equitable remédies, on the other liand, are distingulshed by thelr flexl- 
billty, their unllmited varlety, their adaptablllty to circumstiiiiees, and tho 
natural rules whlch govern their use. There Is, In fact, no llmlt to thelr 
varlety and application. The court of equity lias the power of devislng its 
remedy and shaplng it so as to fit the chaugiug circumstances of every case 
and tlie complex relations of ail the parties." 

In section 111 the author says : 

"Equity has followed the true prlnciple of contriving its remédies, so that 
they shall correspond totli to the primary right of the Injured party, and to 
tlie wrong by whlch that right has been violated. It has, therefore, never 
placed any llmits to the remédies whlch it can grant, either with respect to 
their substance, thelr form, or thelr extent ; but has always preserved the élé- 
ments of flexibllity and expanslveness, so that new ones may be invented, or 
old ones modlfled, In ordcr to meet tiie requlrements of ey;M'y case, and to 
satlsfy the needs of a progressive social condition, in whlch new primary 
rlghts and duties are coustautly arising and new kinds of wrongs are con- 
stantly committed." 

This is plainly what the court did in this case. It considered the ex- 
traordinary conditions prevaihng and the probable changing conditions 
that will prevail in this large territory, and had in view not only the 
présent and future rights of the complainant, but the présent and future 
rights also of a large number of people residing in that territory. It al- 
so had in view the fact that the court had in its final decree awarded f uU 
compensation for the destruction of its sait beds and works, its houses, 
and ail other improvements which had been upon its land ; the varions 
items aggregating $456,746.33. The only injury not remedied by the 
award was that to the freehold or the tenure by which the land is held. 
From the fact that the sait beds and works had been destroyed and the 
land itself submerged to a depth of 75 or 80 feet, and no probability 
of a complète subsidence of the lake under 1.5 years, it is évident that 
the title to or ownership of the land was not considered worth very 
much, and not entitling the complainant to a decree of such a positive 
and sweeping character that it would practically resuit in destroying ail 
other interests in Impérial Valley. 

When it appeared, therefore, that from the évidence that under ail 
the circumstances water in excess of the substantial needs of the pcoplc 
dépendent upon the canal was not diverted from the Colorado river, 
and that the waste water now flowing into the Salton Sink did not sub- 
stantially increase the amount of the water therein, it was properly 
determined, as we think, that the acts of the défendant did not come 
within the prohibition of the decree. 

The judgment of the Circuit Court is therefore affirmed. 
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CAPEWELL HORSB NAIL CO. v. MOONBÎ. 

(Circuit Court of Appeals, Seconâ Circuit. August 20, 1900.) 

No. 289. 

1. Tbade-Makks and Tbade-Names (§ 84*)— Eegisteation or Mark— Common- 

Law Teade-Maek. 

In a suit for Infrlngement of a trade-mark, objection to the validity of 
complainant's registration of tlie marli was not materlal where com- 
plainant had a common-law trade-marli in the device alleged to hâve been 
infriuged. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 84.*] 

2. Tbade-Marks and Tkadb-Names (§ 71*)— Infbingement— Unfaib Compé- 

tition. 

Tlie use of complainant's trade-mark on horseshoe nails to simulate 
complainant's nails, and produce confusion in the mluds of dealers and 
users, was uiifalr comiietltlon. 

FEd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §82; Dec. Dig. § 71.* 

Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 1G5; Lare 
T. Harpet & Bros., 30 C. C. A. 376.] 

8. CouBTS (§ 292*)— JuHisDicTioN— Infbingement of Teade-Maek. 

A bill may be nialntalned In the fédéral Circuit Court to restraln the 
Infringemeut of a common-law trade-mark where other jurisdlctioual facts 
are présent 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 834; Dec. Dig. § 
292.*] 

4. Tbade-Mabks and Tkade-Namks (§ 19*)— Chaeacteb of Mabks— Oenamen- 

TATION. 

ïhat a trade-mark, conslsting of a cheek figure formed by intersecting 
Unes Impressed on the bevel face beneath the edge of horseshoe nails, was 
an ornamental device whlch added to the appearance of the nails, and 
also came to represent quality, dld not preveut It from opéra ting as a 
vaJid trade-mark. 

[Ed. Note. — For other cases, Bee Trade-Marks and Trade-Names, Cent 
Dig. § 22; Dec. Dig. § 19.*] 

5. Tkade-Maeks and Tbade-Names (§ 84*) — Infbingement — Necessity — 

HoRSE Nails. 

It was no défense to a suit to restrain the Infringement of plaintilî's 
trade-mark conslsting of a check figure formed of intersectlug liues Im- 
pressed on the bevel face beneath the heads of horseshoe nails that such 
mark was produced whlle the nail was passlug through one of the roUs of 
the manufacturiug machinery by whlch the nail was gripped and heid in 
place; It not appearlng that the pattern of the gripping surface of the roU 
wiis requlred to be the same as the trade-mark stamyed on complainant's 
nails In order to their successful manufacture. 

[Ed. Note. — For other cases, see Ti-ade-Marks and Trade-Names, Dec. 
Dig. § 84.*] 

Appeal from the Circuit Court of the United States for the North- 
ern JDistrict of New York. 

Suit by the Capewell Horse Nail Company against Walworth M. 
Mooney. From a decree (167 Fed. 575) for complainant, défendant 
appeals. Affirmed. 

This cause cornes hère upon appeal from a decree of the Circuit Court 
Northern District of New York, eujoinlug défendant from uiakiug, uslng, or 

*For otiier cases see same toplc & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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sellîng or offering for sale horse nails bearlng tie trade-mark of ccmplainant 
such as hâve been heretofore made and sold by défendant or beariug any 
mark so similar to complainant's trade-mark as to be llUely to ûeceive pur- 
chasers and the publie. 
The opinion of the Circuit Court is reported In 167 Fed. 575. 

Robert W. Hardie, for appellant. 

Edmund Wetmore and Oscar W. Jeffery, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The mark consists of a pattern of 
small checks, formed by Unes crossing each other diagonally, stamped 
upon the under or bevelled side or front face of the head of the horse- 
shoe nails and substantially covering the surface of that particular face. 
It is not a rhomboid, but has four sides, the upper and lower sides being 
parallel but unequal, the upper being the longest. The right and left 
sides are of equal length, but not parallel. Within thèse boundaries are 
the check marks. No complaint is made of the marking or dressing up 
of the packages in which defendant's nails are sold by him, but it is in 
évidence that such packages are frequently broken up and the contents 
sold to users by the pound, and that users are accustomed to look to 
markings on the nail itself as identifying the maker. Various marks 
hâve been placed on the front face of nail heads by différent makers — 
initiais, etc. — and in the case of one maker a globe with intersecting me- 
ridian lines (readily distinguishable from complainant's mark). There 
is also some évidence, not especially persuasive, that check marks had 
been used on the top of the head as the distinguishing mark of another 
maker. But the record does not show that this particular mark on the 
front face was in use before its adoption by complainant and its as- 
sociation in the public mind with horse nails made by it. 

Complainant registered this trade-mark, No. 56,605, dated October 
6, 1906, and the bill charges infringement of such registration. Sev- 
eral objections to the validity of this registration are urged by de- 
fendant, but it is not necessary to discuss that branch of the case, since 
the court found that complainant had a common-law trade-mark, and 
that défendant had placed the mark on the front face of his nail heads 
"for the purpose of simulating complainant's nails and producing 
confusion in the minds of dealers and users and selling his nails as 
those of complainant's make." Such acts constitute unfair compétition 
iii trade. It is idle to contend that the Circuit Court had no juris- 
diction to pass upon the question of common-law trade-mark. There 
is the requisite diversity of citizenship, and the averment in the com- 
plaint as to the statutory amount in dispute is not denied in the answer, 
nor was any such objection interposed by plea. 

The opinion of Judge Ray is most exhaustive and no useful pur- 
pose would be served by a rediscussion of the facts. He found that: 

"This well-deflned check mark was flrst appropriated and adopted by the 
complainant as a trade-mark and as its trade-mark, and that it was so adopted 
and appropriated and Ihereafter used primarlly for the purpose of Ideutifylng 
and distinguishing horse nails of complainant's manufacture from those o£ 
ail other makers and not as an incident of manufacture or primarlly for orna- 
mentatiou." 
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Also that: 

"The fact of sucli adoption and appropriation wa.s exten.sively and sufEcient- 
ly made knowu to tlie public by aetual and coutinued use by complainant as 
such, same being affixed to its nails, and also by publications and otherwise ; 
that by such use thereof on the goods of coniplainant's manufacture such check 
mark came to be generally known to tbe public as coniplainant's trade-mark 
and its goods bearing such mark on the nail came to be publicly kuovvn and 
distinguished as those of complainant's make." 

The évidence tends to establish the affirmative of the first of thèse 
findings, but the second of them is the more important one and the 
record fully sustains it. The improved appearance of the nail was 
immediately taken up as a feature for advertising, and was so adver- 
tised as the distinctive characteristic of nails made by the Capewel! 
Company. In Capewell Horse Nail Co. v. Putnam Nail Co. (C. C.) 140 
Fed. 670, a suit to restrain infringement of this same mark, Judge Coït 
held that complainant had not proved that it had ever claimed the 
check as a trade-mark nor that there was any association in the public 
mind of the check pattern with complainant's nails. Except for a 
circtilar issued in 1897 calling attention to the check mark as indicating 
Capewell nails (which is in the record hère), we do not know what was 
in évidence before Judge Coït, but it must be presumed that the proof 
before us as to the distribution of nearly 100,000 of thèse circulars 
among blacksmiths and hardware merchants, as to the statements of 
salesmen to customers, and as to the récognition of complainant's nails 
by this mark was lacking in that case. As to the arguments advanced 
by défendant that check marks hâve been used on other articles as 
ornaments or for purposes of utility, that the mark is ornamental and 
that such circumstance led to its adoption, that it is indefinite and that 
complainant uses a différent mark on its packages from the one applied 
to its nails, Judge Ray's opinion sufficiently sets forth the law, and we 
find no error in his conclusions. 

The real point in the case is whether the mark which défendant 
stamps on its nails, a Chinese copy of complainant's, is put there as a 
necessary incident of the process of manufacture. Checks or knurling 
of similar pattern had long been in use to form gripping surfaces, as 
in forceps, tweezers, vises, etc., where they are eut on the interior 
surfaces of the jaws of the gripping devices. They had also been 
used on the handles of various tools to prevent the slipping of the hand 
of the workman when grasping the tools. Conceding that the gênerai 
public has the right to use this check mark to form a gripping surface 
when necessary, the Circuit Cottrt states the proposition as f ollows : 

"Whether tbe défendant used the check mark in manufaeturing horseshoe 
nails, as a gripping surface or for the purpose of imitating the coniplainant's 
mark and manufacture so as to pass off his nails as those of complainant." 

The mark on the face of the nail head is produced by a check mark 
on one of the rolls between which defendant's nails are passed, and 
he contends that without its use as a gripping surface the nail will 
frequently slip and a large percentage of imperfect nails will be found 
in the output. 

The record contains a large amount of évidence on this branch of 
the case, and hère, as in the Circuit Court, the proposition above stated 
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has been argued at great length and with great ability. The most 
we can say is that the proof leaves it doubtful whether or not the de- 
fendant could economically and efficiently manufacture its nails with- 
out a gripping surface on its small roller which would impress per- 
manent marks on the front face of the nail head. 

On this branch of the case, défendant, who cannot reasonably dis- 
pute that his mark there placed is substantially like complainant's, 
has the burden of proof. But we concur with Judge Ray in the con- 
clusions that: 

"If it was neeessary to hâve a gripping surface on tlie roller, It was not nec- 
essary to use the only one of many whlch would produce [on the face of the 
nail head] the exact counterpart of complainant's distlngulshing mark, which 
had come to be known in the trade and among manufacturers and dealers In 
and users of horseshoe nails ; [and that] the production of this check mark on 
the defendant's nails is not a neeessary Incident of manufacture." 

The decree is affirmed, with costs. 



SUNSHT TELEPHONE & TELEGRAPH CO. v. CITY OF POMONA et al.T 

(Circuit Court of Appeals, Ninth Circuit August 7, 1909.) 

No. 1,678. 

1. TELEGBAPHS and TELEPHONES (§ 10*) — RiGHTS IN USE OF STBEETS — CON- 

STRUCTION or Statute. 

Where a téléphone company is authorized by Its charter to do an Inter- 
state business, and uses its Unes for that purpose, a right to build and 
maintain sueh lines in the streets of a clty for that purpose, conferred by 
Btatute, is not limited nor affected by the fact that they are also used to 
transact local or iutrastate business. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. DIg. 
{ 6; Dec. DIg. | 10.» 

Rights of teiegraph or téléphone companies to use of streets, see note 
to Southern Bell Téléphone & Telegraph Co. v. City of Kichmoud, 44 0. C. 
A. 155.] 

2. Courts (§ 366*) — Fédérai. Courts — Authobity or Décisions of State 

Courts. 

In determining whether a complainant has acquired contract rights un- 
der a state statute, which are protected from impairment by the fédéral 
Constitution, a fédéral court will foUow the construction placed upon such 
Btatute by the highest court of the state, where It is lu tavor of the con- 
tract relied on. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 957; Dec. Dig. § 
36G.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & 31. B. Co. v. Morgan, 21 O. O. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

8. Courts (§ 366*) — Fedkral Courts — Authority or Décision of State 
Courts— "Telegraph." 

The Suprême Court of Oallfornia, in constnilng section 591 of the Pénal 
Code, which makes It a pénal offense for any person to maliciously take 
down or injure any Une of telegraph, held that the word "telegraph," as 
used in such section, Included in its meaning "téléphone." Pol. Code Cal. 
§ 4480, provides that with relation to each other the provisions of the four 
Codes are to be construed as though parts of the same statute. Heid 

*For other oasee sea same topic & i numbeb in Dec. & Am. Digs. 1907 to data, le Rep'r Indexa* 
t Rehearing denled November 1, 1909. 



830 172 FEDERAL KEPORTEK. 

that, trader snch rule and dedslon, dv. C5ode Cal. § 536, whîch provides 
that "tel^raph corporations may construct Unes of telegraph along and 
upon any public road or hlghway * • • witliin this state," must be 
construed by a fédéral court as includlng téléphone corporations, and as 
authorizlng them to construct and maiutain their Unes in the streets of 
cltles and towns without first procurlng tlie consent of the municipal au- 
thorities. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 957 ; Dec. Dlg. § 

sot).* 

For other définitions, see Words and Phrases, vol. 8, pp. 6895-6897.] 

4. OOKSTITUTIONAL LaW (§ 134*) — OBLIGATION OF CONTBACTS — CONTBACTS OF 

States Protected. 

ïhe construction and maintenance by a téléphone company of Its lines 
In the streets of a city under authority conferred by a state statute is an 
aoceptanee by it of the provisions of such statute, and créâtes a contract 
between It and the state, which Is protected from Impairment by the féd- 
éral Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dlg. § 344; 
Dec. Dig. § 134.*] 

6. CoTTKTS (I 360*) — Fedekal Couets — Authority of Dbxîisions of State 
Courts. 

A fédéral court will not adjudge a state statute invalld, as In violation 
of the state Constitution, where Its validity has been expressly recognized 
by the highest court of the state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 957 ; Dec. Dlg. { 

sue.*] 

Gilbert, Circuit Judge, dissentlng. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Southern District of CaHfornia. 
For opinion below, see 164 Fed. 561. 

Lawler, Allen, Van Dyke & Jutten and Pillsbury, Madison & Su- 
tro, for appellant. 

Robert G. I^oucks, for appellees. 

Beverly L. Hodghead and J. P. Wood, amici curas, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The question presented on this appeal îs 
whether the appellant, a California corporation, has the right to main- 
tain its téléphone pôles and wires in the streets of Pomona, which is a 
city within the state, of the fifth class, without obtaining from the 
city a franchise therefor. No question is presented by the record re- 
specting the right of the city to make a charge against the company 
for the use of those portions of the streets actually occupied by it. A 
controversy between the company and the city and its officers over the 
question stated having arisen, and the city authorities having com- 
menced to eut down the pôles of the company, the suit was commenc- 
ed by it to secure injunctive relief, resulting, on the final hearing, in a 
decree dismissing the appellant's bill of complaint, from which decree 
the présent appeal cornes. 

While, in the court below, the complainant's alleged rights were in 
part based upon the act of Congress of July 34, 1866, entitled "An act 
to aid in the construction of telegraph lines and to secure to the gov- 

*For other cases see eame topic & { numbbs In Dec. t Âm. Dlgs. 1907 to date, & Rep'r Indexes 
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ernment the use of the same for postal, military and other purposes" 
(chapter 330, 14 Stat. 221), which act entered into the considération 
of the court below and is much discussed on the présent appeal by 
counsel for the appellees, no right growing out of that act is hère as- 
serted on the part of the appellant, and hence we omit ail référence 
toit. 

The appellant hère bases its alleged rights upon certain provisions 
of the statutes of the state of California, and upon a claimed contract 
between it and the city, arising out of (1) the construction, mainte- 
nance, and opération of its plant in Pomona since August 8, 1898, and, 
more particularly, the maintenance, opération, and additional construc- 
tion of its téléphone System between the years 1898 and 1902, by and 
with the acquiescence and consent and under the direction of the city, 
at a cost of more than $10,000 ; (2) the change and removal, in the 
year 1904, by the appellant, of its pôles and wires from Second street, 
at the request of the city, and their reconstruction on others of its 
streets, with its approval and under its direction, at a cost to the appel- 
lant of more than $6,716.48; (3) the extension of the appellant's télé- 
phone System by the alleged permission of the city, under a resolution 
thereof of date October 23, 1903, at a cost of about $1,500 ; and (4) 
the assessment and taxation by the city to the appellant of a franchise 
for several years preceding the commencement of this suit, including 
the years 1904-05 and 1905-06, and the acceptance and use by the city 
of two free téléphones from the appellant for more than three years 
prior to and after the commencement of the suit. 

The appellant was incorporated in April, 1889, for the purpose of 
doing a gênerai téléphone and telegraph business in the states of Cal- 
ifornia, Oregon, and Nevada, and the then territories of Washington, 
Utah, and Arizona, and elsewhere. Prior to its incorporation, to wit, on 
the 8th day of August, 1888, the city of Pomona passed an ordinance, 
numbered 30, granting to another and distinct corporation, called the 
Sunset Telephone-Telegraph Company, a franchise to erect téléphone 
pôles and wires along the public streets of the city for a period of 10 
years, and in the month of May of the following year that company 
transferred to the appellant ail of its property, including whatever 
rights it acquired under that ordinance. Since the month of May, 
1889, the appellant has carried on a gênerai téléphone business 
throughout the state of California, including the city of Pomona, and 
in many parts of Oregon, Washington, and Nevada ; its lines of pôles 
and wires in Pomona being an intégral part of its System, and its sub- 
scribers and ail other persons using its system in any place in the 
States or territories mentioned, holding conversations from time to 
time by téléphone with other subscribers and persons in other cities 
and placés reached by the said System. On the 8th day of August, 
1898, the term of the franchise granted by the aforesaid ordinance 
numbered 30 to the appellant's aforesaid assigner expired by limita- 
tion, notwithstanding which the appellant, according to the record, 
continued to construct, maintain, and operate its téléphone system in 
Pomona without question on the part of the city as to its right to use 
the public streets and highways therein for its pôles and vvires, until 
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February S, 1899, when the board of trustées of tbe city for the fîrst 
time notified the appellant that it had "no franchise, privilège, or other 
légal right in the city." The record shows subséquent extensions and 
changes of the appellant's pôles and wires in the city, made with the 
consent, and in some instances at the suggestion, of the city; but the 
contentions of the respective parties were such, from and after Feb- 
ruary 2, 1899, that no consent on the part of the city to the perma- 
nent maintenance of the appellant's pôles and wires in the streets of 
the city without the procurement of a franchise from it can be proper- 
ly affirmed of the matters occurring subséquent to that date. At no 
time, so far as the record shows, bas the appellant disputed the exer- 
cise by the city of its police power in the matter of designating and in- 
dicating the places where, in the streets and highways of the city, ap- 
pellant's pôles should be set and its wires strung, and until some time 
in the year 1903 the city had always, through its proper ofHcers, made 
such désignation. In the latter year, upon the making of applications 
by the appellant for permission to set new pôles and to make exten- 
sions so as to accommodate its new subscribers, the city refused to 
grant such applications, upon the ground that the appellant should se- 
cure a franchise from it. 

In efifect, the court below treated the appellant's téléphone System as 
if it constituted two separate and distinct Systems — one Interstate and 
the other intrastate. In our opinion there is no valid ground for such 
a view. The appellant's pôles and wires were erected under and by 
virtue of a charter which empowered it to transact an Interstate télé- 
phone business. That such companies, like telegraph companies, are 
important agencies in the transaction of Interstate commerce, is well 
settled. Muskogee Nat. Tel. Co. v. Hall,, 118 Fed. 382, 55 C. C. A. 
208 ; Southern Bell Téléphone & Telegraph Co. v. Richmond (C. C.) 
78 Fed. 858, and cases there cited. Each pôle and wire erected formed 
an intégral part of that System, just as each rail and tic of an Inter- 
state railroad constitutes an intégral part of its System; and if there be 
any statute conferring upon the appellant as an interstate téléphone 
Company the right to construct and maintain its pôles and wires in the 
streets of the city of Pomona (subject, of course, to the proper exercise 
of the police power of the city), we do not understand that any of 
them can be legally eut down or destroyed by municipal authority. 
The main question in the case, therefore, is, we think, whether there 
was any statutory authority for the érection and maintenance in the 
streets of Pomona of the appellant's pôles and wires. As bas al- 
ready been said, the right of the city to impose a charge upon the 
Company for the use of such portions of the city as it actually uses 
is not hère involved. " 

Municipalities are the créatures of state Législatures, and are, of 
course, subject to state législation. By its Constitution of 1879 Cali- 
fornia undertook, in respect to certain privilèges in the streets of the 
cities end towns of the state, to control even the power of the Légis- 
lature of the state, and by section 19 of article 11 of that instrument 
made a direct grant to tiie persons therein designated of the right to 
lay pipes in the streets of any city or town within the state, for the 
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purpose of supplying such cities and towns and their inhabitants with 
water and light, such work to be donc under the direction of the su- 
perintendent of streets, and under such gênerai régulations as the 
municipality should prescribe for "damages and indemnity for dam- 
ages," and with the right on the part of the municipality to regulate 
the charges therefor. See People v. Stephens, 63 Cal. 209. In the 
subséquent case of In re Johnston, 137 Cal. 115, 130, 69 Pac. 973, the 
Suprême Court of Calif ornia said : 

"Wlien the soverelgn authority of the state, elther in its Constitution or 
through its Législature, lias created a right and expressed and deflned the con- 
ditions under which it may be enjoyed, it is not within the province of a mu- 
nicipality, where such right is sought to be exercised or enjoyed, to Impose 
additional burdens or ternis as a condition to its exercise. The Constitution 
does not anthorize the municipality to require a permit as a condition upon 
which the pipes may be laid in its streets, and its claim of a right to require 
a permit includes the right to refuse one, and the right to annex one condition 
to the exercise of the privilège implies the right to annex others, which may 
at least impair, if not in fact amount to a déniai of, its exercise. The pro- 
vision that the work is to he done under the direction of the superintendent of 
streets gives ail the protection for the use of the streets that could be obtained 
under a permit; and, under the provision authoriziiig the municipality to pre- 
scribe régulations for damages and indemnity for damages, the city will be 
fully protected agalust any pecuniary loss or détriment." 

And the Suprême Court of California then proceeded to refer with 
approval to the case of Township of Summit v. New York, etc., Tel. 
Co., 57 N. J. Eq. 123, 41 Atl. 146, saying : 

"Under the statutes of New .Jersey any téléphone company was authorized 
to use tiie public roacls and highways on the Une of its route for the purpose 
of erecting pôles thereon to suspend its wires and other iixtures, upon first 
obtalning the consent of the owner of the soil, with the proviso that the use 
of the public streets in any incorporated cities and towns of the state should 
be sul)'.iect to such régulations and restrictions as might be imposed by the cor- 
porate antliorities of said cities and towns. The authoritles of the township 
of Summit passed an ordinance that no wire should be stretched across any 
public Street without the permission of the township eommlttee. In au action 
to restrain a téléphone company from stretching its wires across certain 
streets of the township, the court held that this ordinance was not a 'régulation 
or restriction' under the statute, and was therefore invalid, saying: 'A right 
to prevent the use of the streets for suspending wires, uuless préviens consent 
is obtained, if such a right be lawfully conferred, authorlzes a refusai to con- 
sent at discrétion, and confers a virtual power of prohibition. The right to 
the use of the streets lias been express! y granted by the Législature, and the 
power to prohibit or interdict this use so granted cannot be inferred from the 
déclaration, in the proviso annexed to the grant, that the use should be sub- 
ject to such régulations and restrictions as may be Imposed. The restrictions 
Intended in such a proviso must be held to be restrictions in the nature of 
régulations, and not restrictions which shall prohibit the use or impose new 
conditions to the power to exercise the franchise.' " 

The Codes of California took effect January 1, 1873. Section 286 
of the Civil Code contained the provision that: 

"Private corporations may be formed for any purpose for which individuals 
may lawfully associate themselves." 

At that time there was no spécifie provision in respect to téléphone 
companies ; but section 536 of the same Code provided as follows : 

"Telegraph corporations may construct Unes of telegrapli along and upou 
any public road or highway, along or across any of the waters or lands within 
172 F.— 53 
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thls' staté, and may erect pôles, posts, piers or abutments for supporting the 
iasulators, wlres and other necessary fixtures of thelr Unes in such manner 
and at such points as not to incommode the public use of the road or highway, 
or interrupt the navigation of the waters." 

Section 591 of the Pénal Code provided that: 

"Every person who maliclously takes down, removes, Injures or obstructs any 
Une of telegraph or any part tliereof, or appurtenances or apparatus connected 
therewith, or severs any wire thereof, is guilty of a niisdemeanor." 

Subseqtiently, and while the above provisions of the California stat- 
utes stood as quoted, the case of Davis v. Pacific Téléphone & Tele- 
graph, etc., Company, 127 Cal. 312, 57 Pac. 764, 59 Pac. 698, came 
before the Suprême Court of the state, in which it became necessary 
for the court to deterrpine whether the word "telegraph," used in 
section 591 of the Pénal Code, also included in its meaning "télé- 
phone." In holding that it did, the Suprême Court, in our opinion, in 
efifect held that the same word "telegraph" in section 536 of the Civil 
Code of California also included within its meaning "téléphone," since 
by section 4480 of the Political Code of the state the Législature de- 
clared that: 

"With relation to each other the provisions of the four Codes must be con- 
strued (except as in the next two sections provided [whieh two sections do not 
bear upon the présent question]) as though ail such Codes had been passed at 
the same moment of time, and vcere parts of the same statute." 

And it has been, in effect, so decided by the Suprême Court of Cali- 
fornia in several cases. People v. Appfegarth, fii Cal. 229, 30 Pac. 
805; People v. Dobbins, 73 Cal. 257, 14 Pac. 860; Bruner v. Superior 
Court, 92 Cal. 239, 28 Pac. 341. In the latter case the court held that 
the word "elisor," as used in the Code of Civil Procédure, must be 
deemed to hâve been used with référence to its définition given in the 
Political Code — saying that by section 4480 of the Political Code it is 
provided that: 

"With relation to each other the provisions of the four Codes must be con- 
strued (except as in the next tvt^o sections provided), as though ail such Codes 
had been passed at the same moment of time, and were parts of the same 
statutes. (ïhe next two sections refer to cases of conflict, and hâve no ap- 
plication hère.) Whea, therefore, 'elisor' is used lu one Code, it must be takeu 
to hâve been used with référence to its définition given in another Code." 

In its opinion the court below held that the case of Davis v. Pacific 
Téléphone & Telegraph Company, supra — 

"is HJt controlling authority in the fédéral courts for at least four reasons: 
Mrst. The word 'telegraph' is so often employed throughout the country in 
législative enaetments and judicial décisions that its définition would seem to 
be a matter of gênerai, rather than local, law. Second. The Davis Case ddes 
not establish a rule of property, but only détermines a question of criminal 
liability. Third. Sald case is not a construction of section 536 of the Cali- 
fornia Code, but simply a définition of the word 'telegraph' in section 591 of 
the Pénal Code of the state. In that case, the court, after giving to the word 
'telegraph' a wider scope than consistent with its etymology, says: 'But is 
this construction justifiable in the case of the pénal statute: Section 4 of 
our Pénal Code provides that "the rule of the common law that pénal statutes 
are to be strictly c-onstrued has no application to this Code. AU its provisions 
are to be construed according to the fair import of their terms, with a view 
to efCect its object and to promote justice." In contemplation of this action, 
in récognition of the faet that a substantial identity exists between the two 
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words, we think no hésitation need be expressed in declarlng tbat uuder sec- 
tion 591 of tàe Pénal Code a criminal prosecution wlll lie for tlie illégal de- 
struction of a téléphone wire.' Thus it appears that the conclusion of the 
court was reached only by disregarding the common-law rule of strict con- 
struction, which section 4 of the Pénal Code requires to be doue ; whereas sec- 
tion 536 of the Civil Code, being a grant from the state, upon its acceptanoe 
by the corporation, should be strictly construed. The Davis Case, therefore, 
Is not a construction of section 530; on the contrary, the inference is a fair 
one, from the very language of the court, that if it had been passlng upon said 
section under a strict rule of construction a more limited meanlng would hâve 
been given to the word 'telegraph,' and téléphone companies would hâve been 
excluded from the opération of the section." 

It is undoubtedly true that the fédéral courts are not bound by the 
décisions of the state courts upon questions of "gênerai law." We are, 
however, unable to agrée with the learned jtidge of the court below in 
his holding that the construction placed by the Suprême Court of Cali- 
fornia upon the word "telegraph" in the sections of the state statute 
referred to, the effect of which was and necessarily is to afïect prop- 
erty rights situated within the state, falls within any proper meaning 
of the term "gênerai law" as above used. That the appellant, in 
erecting its pôles and wires in the streets of the city of Pomona, 
relied for its authority, at least in part, upon section 536 of the Civil 
Code of California, is not only shown by the proof on the part of the 
appellant, but also appears from the afïidavit of the city attorney of 
Pomona filed on behalf of the city, in which that affiant says, among 
other things : 

"That William E. Dunn, of Los Angeles, one of the attorneys of said com- 
plainant Company, has several times appeared before the board of trustées of 
said City in behalf of said complainant company; that he has also called at my 
oflice and consulted with me in référence to the matter ; that at the beginniug 
of our eudeavor to place Suuset on an equal basis with other citizens and cor- 
porations said William B. Dunn relied principally upon section 536 of the 
Civil Code of the state of California as the source of authority for his said 
Company; and that said section 536 gave his said company rights and privi- 
lèges to operaté within said city of Pomona independent of , separate from, and 
without regard to the rights or wishes of said city of Pomona or its board of 
trustées." 

That a construction of a state statute by the highest court of the 
state, which establishes a rule of property within the state, will be 
adopted by the fédéral courts, is well-established law. In such cases 
even the Suprême Court of the United States will change its own 
ruling to conform to the décision of the highest court of a state. In 
Green v. Lessees of Henry Neal, 6 Pet. 289, 397, 8 L. Ed. 402, the Su- 
prême Court said: 

"It is admitted in the argument that this court, in giving a construction to 
a local law, will be influenced by the décisions of the local tribunals; but it 
is contended that, when such a construction shall be given in confomiity to 
those décisions, it must be considered final — that, if the state shall change the 
rule, it does not comport either with the consistency or dignity of this tribunal 
to adopt the change. Such a course, it Is insisted, would recognize in the state 
courts a iwvver to revise the décisions of this court, and flx the rule of property 
differently from its solemn adjudications; that the fédéral court, when sitting 
within a state, is the court of that state, being so constituted by the Constitu- 
tion and laws of the Union, and as such has an equal right with the state 
courts to fix the construction of the local law. On ail questions arising under 
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the Constitution ànd laws of the Union, tliis court may exercise a revising pow- 
er; and Its décisions are final and obllgatory on ail other judicial trlbunals, 
State as well as fédéral. A state tribunal bas a rigbt to examine any siich 
questions, and to détermine tlieni ; but its décision inust eoufonn to tbat of 
the Suprême Court, or the correetlve power may be exercised. But the case 
Is very différent wiiere a question arises under a local law. The décision oî 
this question, by the highest judicial tribunal of a state, should be considered 
as final bythis court; not because the state tribunal, in sucli a case, bas any 
Itower to bind this court, but because, iu the language of the court, in the case 
of Shelby v. Guy, 11 Wheat. 301, 6 L. Ed. 495, 'a fixed and received construc- 
tion by a state in its own courts makes a part of the statute law.' The sanie 
reason which influences this court to adopt the construction given to the local 
law, in the first instance, is not less strong in favor of foUowing it, in the 
second, If the state trlbunals should change the construction." 

Nor is it accurate to say, as did the court below in its opinion, tliat, 
because a fédéral question is involved in tlais case, the construction 
of the state statute by the highest court of California was not binding 
upon the fédéral court, which was therefore at liberty to exercise its 
own independent judgment in respect to the meaning of the state stat- 
ute. The rule is that the fédéral courts will not départ from, but, on 
the contrary, will follow, the construction of a state statute by the 
highest court of the state, whCn such construction is in favor of the 
contract relied on, and not.against it. That rule is thus stated by the 
Suprême Court of the United States in the récent case of Powers v. 
Détroit & Grand Haven Railway Company, 301 U. S. 543, ooG, 26 Sup. 
Ct. 556, 557, 50 L. Ed. 860, where it is said : 

"It has been often decided by this court, so often that a citation of authorl- 
ties is unnecessary, that the Législature of a state may, in the absence of 
spécial restrictions in its Constitution, make a valid contract with a corpora- 
tion in respect to taxation, and that such contract can be enforced agaiust the 
state at the instance of the corporation. It is said that we are not concluded 
by a décision of the Suprême Court of a state in référence to the matter of 
contract ; that, while the rule is to accept the construction placed by tuai 
court upon its statutes, an exception is made in case of coutracts ; and that we 
exercise an independent judgment upon the question whether a contract was 
made, what its scope and ternis are, and also whether there has been any law 
passed Impairing its obligation. Douglas v. Kentueky, 168 U. S. 488, 18 Sup. 
Ct. 199, 42 L. Ed. 533. It is In order to uphold the provision of the fédéral 
Constitution that no state shall pass a law Impairing the obligation of a con- 
tract that this duty of Independent judgment is cast upon this court. Bnt hère 
the Suprême Court of the state has ruled in favor of the continued existence 
of a corporation and the api)licabllity of certain statutes, and when upon the 
face of such statutes a valid contract appears we accept the ruling that the 
statutes are valid and applicable enaetments. In other words, the Suprême 
Court of the state having sustained the validity of a statute from which a con- 
tract Is claimed, this court followsthat décision, and starts with the question: 
What contract is shown by statute?" 

See, also, Minnesota Iron Company v. Kline, 199 U. S. 593, 26 
Sup. Ct. 159, 50 L. Ed. 322; Armour Packing Company v. Lacv, 200 
U. S. 226, 26 Sup. Ct. 232, 50 h. Ed. 451; N. Y. Cent. R. R. Co. v. 
Miller, 202 U. S. 584, 595, 26 Sup. Ct. 714, 50 L. Ed. 1155 ; Jefïerson 
Branch Bank v. Skelly, 66 U. S. 436, 443, 17 L. Ed. 173, in which last 
case, in answer to an insistent and persistent claim that it was bound 
by the construction placed by the Suprême Court of Ohio upon stat- 
utory and constitutional provisions of that state, the Suprême Court of 
the United States said: 
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"\Ye answor to tins, as this court lias repesî tedly said, whenever occasion 
has been iDresented for its expression, tliat its rule cf lnteri>retatiou lias in- 
variably been that tlie constructions given by the courts of tlie states to state 
législation and to state Constitutions hâve been conclusive upon tUis court, vvitli 
a single exception, and tliat is when it has been called upon to interpret tlie 
contracts of states, 'thoiigh they hâve been made in the forms of law,' or by 
tlie instrunieiitality of a state's authorizcd functionaries, in conformity wlth 
state législation. It has uever been denied, nor is it iiow, that the Suprême 
Court of the Thiited States has au ai)i)ellate power to revise the judgment of 
the Suprême Court of a state, whenever such a court shal! adjudge that not 
to be a contract which has lieeu allcged, lu the fornis of légal proceedlngs, by 
a litigant, to be one. within the nieaning of that clause of the Constitution of 
the United States which inhihits the states from passing auy law impalring the 
obligation of contracts." 

Taking section 536 of the Civil Code of California as originally 
enaeted as inchiding téléphone as well as telegraph companies, as we 
think must be donc in view of the décisions of the Suprême Court 
of the state to which référence has been made, it cannot be doubted 
that the érection by the appellant of its pôles and wires in Pomona 
in the year 1889, and their maintenance and opération, was an accept- 
ance by it of the provisions of that statute, which thereby became a 
contract between the company and the state, secured by the Constitu- 
tion of the United States against impairment by any subséquent state 
législation. Spécifie référence need not, therefore, be made to the 
franchise acts of the state, the first of which was passed in 1893 (St. 
Cal. 1893, p. 288, c. 204), further than to say that by those of March 
11, 1901 (St. Cal. 1901, p. 365, c. 103), and March 20, 1905 (St. Cal. 
1905, pp. 491, 492, c. 385), both telegraph and téléphone lines doing 
an Interstate business are expressly excepted froni their provisions 
rec[uiring a franchise from a municipality. 

We hâve not overlooked the contention on the part of the appellees 
that section 536 of the Civil Code of Califarnia violâtes certain provi- 
sions of the state Constitution, and is, therefore, void. In consider- 
ing such a question Mr. Justice Harlan, while sitting in the Circuit 
Court in the case of Smith v. Fond du Lac, 8 Fed. 289, said : 

"I hâve not forgotten what was said by the Suprême Court of the United 
States, when required in Fletcher v. Peck, 6 Crancli, 328, 3 I>. Ed. 1()2, to dé- 
termine whether the Législature of Georgia had in a particular enactment 
violated the Coustitution of that state. The court there said, speaking by 
(Jbief Justice Marshall, tliat 'the question whether a law be void for its repug- 
naiicy to the Constitution is at ail times a question of much delicacy. which 
ought seldom, if ever, be 'decided in the aftirniative in a doubtful case.' The 
more récent décisions of the same court justify me, I thlnk, in saying that a 
fédéral court, in determiuing the rights of parties uuder a state law, will 
never. In a doubtful case, adjudge such law to be in conflict with the state Con- 
stitution, unless sustained in so doing by some distinct ad.iadicati(in of the 
highest court of the stiite." 

Certainly, in view of the décision of the Suprême Court of Cali- 
fornia in the Davis Case, and especially the more récent décision of the 
same court in Western Union Telegraph Co. v. Visalia, 149 Cal 744, 
87 Pac. 1023, where the court expressly recognized the validity of 
that section by holding that the Western Union Telegraph Company 
had the right to hâve its telegraph lines in the streets of the city of 
Visalia not only by the act of Congress of July 24, 186G, "but also 
from section 536 of our Civil Code," no fédéral court would be justi- 
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fied in holding that that section violâtes any provision of the Constitu- 
tion of California. 

The conclusion to which we hâve come is, we think, sustained by 
the cases of Abbott et al. v. City of Duliith (C. C.) 104 Fed. 833 ; City 
of Duluth v. Abbott et al, 117 Fed. 137, 55 C. C. A. 153 ; City of 
Wichita V. Old Colony Trust Co., 132 Fed. 641, 66 C. C. A. 19 ; North- 
western Exchange Téléphone Co. v. City of Minneapolis, 81 Minn. 140, 
83 N. W. 527, 86 N. W. 69, 53 L. R. A. 175 ; City of Duluth v. Duluth 
Téléphone Co., 84 Minn. 486, 87 N. W. 1127; State ex rel. Wisconsin 
Téléphone Co. v. City of Sheboygan et al., 114 Wis. 505, 90 N. W. 
441, 442 ; Farmer & Getz v. Columbiana Co. Téléphone Co., 72 Ohio 
St. 526, 74 N. E. 1078, 1080; State ex rel. Rocky Mountain Bell Télé- 
phone Co. V. Mayor, etc., of City of Red Lodge, 30 Mont. 338, 76 Pac. 
758; Chamberlain et al. v. lowa Téléphone Co., 119 lovi^a, 619, 93 N. 
W. 596; State V. Nebraska Téléphone Go., 127 lowa, 194, 103 N. W. 
120; Wisconsin Telegraph Co. v. Oshkosh, 62 Wis. 32, 21 N. W. 828 
— and by the décision of Judge Beatty in the case of Sunset Téléphone 
& Telegraph Co. v. City of Eurêka et al. (C. C. N. D. Cal.) 172 
Fed. 755. 

For the reasons statéd, the judgment is reversed, with directions tb 
the court below to enter judgment for the complainant. 

GILBERT, Circuit Judge (dissenting). By the opinion of the ma- 
jority of the court it is held that the appellant has acquired a franchise 
for the use of the appellee's streets under and by virtue of section 
536 of the Civil Code of California, enacted March 31, 1872, which 
provided that: 

"Telegraph corporations may construct Unes of telegraph along and upon any 
public road or highway along or across any of the waters or lands within this 
State," etc. 

It is matter of common knowledge that, at the time of the adoption 
of the statute, téléphones for public use were unknown. The opinion 
does not attempt to construe the statute, or to say that it authorizes 
the construction and maintenance of téléphone lines ; nor does it deny 
the doctrine that in construing a statute that meaning must be given 
to its words which they had at the date of the act, a doctrine which is 
well established by the authorities. 26 Am. and Eng. Enc. of Law, 611, 
and cases there cited. In Wadsworth Board of Works v. United Télé- 
phone Ce, 13 Q. B. D. 914, it was said that a word used in a statute 
must receive the popular meaning existing at the time when the act 
of Parliament was passed. In Sharpe v. Wakefield, 22 Q. B. D. 242, 
Lord Esher said; 

"Words of a statute must be construed as they would hâve been the day 
after the statute was passed, unless some subséquent statute has declared that 
some orther construction is to be adopted, or has altered the previous statute." 

Nor is it denied that in Richmond v. Southern Bell Téléphone Co., 
174 U. S. 761, 19 Sup. et. 778, 43 L. Ed. 1162, the Suprême Court, in 
construing a statute similar to section 536, held that its provisions had 
no application to téléphone companies. Said the court in that case: 
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"In common and technical language allke telegraphy and telepbony hâve 
différent significations. Nelthcr includes ail of the other. The science of 
telephony as now understood was little known as to practical utility in 1866, 
when the greater part of thé law contained in the tltle was passed. Téléphone 
companies, therefore, are not within the category of the grantees of the privi- 
lèges oonferred by the statute." 

But the opinion of the majority of this court assumes that ail of 
thèse considérations are to be disregarded, and that section 536 of the 
Civil Code of California must be held to include téléphone companies, 
under the doctrine that a fédéral court is bound to follow the con- 
struction placed upon a state statute by the highest judicial tribunal of 
the state. It is not to be doubted that, if the Suprême Court of Cali- 
fornia bas placed a construction upon this précise statute, that construc- 
tion must be adopted by a fédéral court. It is not asserted that this 
statute has ever been construed by the Suprême Court of California ; 
but it is said that, because that court has held in Davis v. Pacific Tel. 
& Tel. Co., 137 Cal. 313, 57 Pac. 764, 59 Pac. 698, that the vjrord "tel- 
egraph" as used in another statute, a section of the Criminal Code of 
that state, should be construed to i-iclude "téléphone," a construction 
has been placed upon the word "telegraph" as used in section 536 
whicli this court is bound to follow. This proposition, I confidently 
assert, is unsupported by reason or authority. While there is a prima 
facie presumption that the meaning of a word repeatedly used in the 
same statute is identical in ail cases, unless there is something to show 
a différent intention, the presumption is at best a weak one, or, as End- 
lich says (section 387), "it is not of much weight." But such a prima 
facie presumption has not been held to apply to words used in différent 
statutes. On the contrary, the doctrine is well sustained that there is 
no presumption that a word is used in the same sensé in différent stat- 
utes. In L. & N. R. Co. V. Gaines (C. C.) 3 Fed. 266, it was held that 
the fact that the Constitution of a state uses a word in one sensé in 
one clause is no évidence that it is used in the same sensé in every 
othér clause, and that even in the same statute a word is often used 
with distinctly différent meanings ; the court giving to it in each in- 
stance the meaning which the Législature intended it to bave in that 
particular connection. In State v. Knowles, 90 Md. 654, 45 Atl. 878, 
49 h. R. A. 695, the court said : 

"It may, Indeed, well be conceded that, where a word susceptible of more 
than one meaning is repeated In the same act or section of an act (either mean- 
ing being in each case open to reasonable adoption), a presumption arises, 
more or less forcible according to the circumstances, that it is used throughout 
in the same sensé; but where the subject-matter to which the word refers is 
not the same in both clauses, or where the surrounding circumstances are dif- 
férent, this presumption must yield to an adverse presumption, furnished by 
an analysis of the varions purposes of the law and of the language in which 
those purposes are expresse<i." 

See, also, Henry v. Trustées, 48 Ohio St. 676, 30 N. E. 1122, and 
cases there cited. 

Section 536 of the Civil Code and section 591 of the Pénal Code arc 
subject to différent rules of construction. The latter was, in the Davis 
Case, construed under the authority of section 4 of the Pénal Code, 
which provided that : 
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"The rule of the coimnon law that pénal statutes are to be strictly construed 
lias no application to tbis Code. Ail its provisions are to be construed accord- 
ing to the ïair import of their ternis with a view to efCect its object and t» 
promote justice." 

But the construction of section 536 is controlled by the gênerai rule, 
which is thus expressed in Knoxville Water Co. v. Knoxville, 300 
Ù. S. 22, 36 Sup. Ct. 224, 50 L. Ed. 353 : 

"Only that which is granted in clear and explieit terms passes by a smiit 
of property, franchises, or privilèges in which the governmeut or the public 
bas an interest, Statutory grants of that character are to be construed strict- 
ly in favor of the public, and whatever is not uuequivocally granted is with- 
held. Nothing passes by mère implication." 

The provision of section 4480 of the PoHtical Code that, with rela- 
tion to time, the provisions of the four Codes must be construed as 
though ail such Codes had been passed at the same moment of time 
and were parts of the same statute, does not purport to say that a 
Word used in the statutes shall hâve the same meaning wherever used, 
and it has no bearing upon the question whether the Suprême Court of 
California has construed section 536 of the Civil Code; and the déci- 
sion of that court in Bruner v. Superior Court, 92 Cal. 239, 28 Pac. 
341, that under section 4480 the word "elisor," as used in Code Civ. 
Proc. § 226, must be deemed to hâve been used with référence to its 
définition given in the Political Code, has no application hère, for the 
reason that the word "telegraph" bas not been defined in either of the 
Codes, as was the word "elisor." 

In Wood v. Brady, 150 U. S. 18, 14 Sup. Ct. 6, 37 L. Ed. 981, it was 
held that the construction placed by a state court upon one statute im- 
plies no obligation on its part to put the same construction upon a 
différent statute, although the language of the two niay be similar. In 
Carroll v. Carroh's Eessee, 16 How. 275, 14 L. Ed. 936, it was held that 
the construction placed upon a state statute by the highest court of that 
state, in a case where the décision did not necessarily involve the con- 
struction of the statute, is not binding on the fédéral courts. In Caesar 
y. Capell (C. C.) 83 Fed. 403, it was held that, while fédéral courts fol- 
io w the construction of the state statutes givén by the courts of the 
state, they are not required to adopt a construction based on implica- 
tions from the language of a judicial opinion. In Southern Ry. Co. 
V. Simpson, 131 Fed. 705, 65 C. C. A. 563, it was held that the opin- 
ion of a: state court of last resort construing a state statute is con- 
clusive on the fédéral courts sitting in such state to the extent only of 
the précise question decided. Said Judge Lurton, for the court : 

"The opinion as a construction of tlie statute is authoritative to the extent 
of the précise question decided, and no farther." 

I submit that not only has section 530 not been construed by the 
Suprême Court of California, but that we hâve no means of knowing, 
from any of the décisions of that court, what construction would be 
placed upon it in a case involving its meaning. I think that the opin- 
ion of the court below (164 Fed. 561) correctly disposes of the ques- 
tions of law involved in the case, and that the judgment should be 
affirmed. 



MISSOUEI PAC. ET. CO. V. CASTLB. ,841 

MISSOURI PAC. RY. CO. v. CASTLB. 

(Circuit Court of Appeals, Eighth Circuit. August 9, 1909.) 

No. 2,995. 

1. CourMKECE (i 10*)— Interstate Raileoads— Fellow Servants— State Stat- 

TJTES LiMITINQ DOCTBINE. 

Laws Neb. 1907, p. 191, c. 48, § 1, which provides, inter alla, that rall- 
road companies operating trains wittiln the state shall be liable for In- 
juries to employés resulting from the négligence of other employés, Is 
comprehensive in Its terms, and applies to railroads dolng an Interstate 
business, and governs tho liability of such companies to employés operating 
trains engagea In Interstate commerce in the absence of valld législation 
by Congress covering such liability. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 8; Dec. 01g. 
§ 10.*] 

2. CoNSTrruTiONAL Law (§§ 245, 249*)— Equal Protection op Laws— Statutes 

establisifing doctrine of comparative negligence in actions aoainst 
Kailroads. 

Laws Neb. 1907, p. 192, c. 48, § 2, which provides for the application of 
the rule of comparative négligence In actions by employés against railroad 
companies for Personal Injuries, and also that "ail questions of négligence 
and contributory négligence shall be for the jury," is within the eonstltu- 
tional povver of the Législature, and does not deprive the défendant in 
such cases of the equal protection of the laws. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dlg. S§ 702, 
710; Dec. Dlg. §§ 245, 249.*] 

3. Courts (§ 352*)— Réception or Evidence— Offeb. 

Under the rule of the fédéral courts, an offer to prove certain faets may 
be made without first propounding a question to a witness as a basis for 
such offer, and, If the offer Is rejeeted, error may be assigned thereon 
where there is nothing to indicate that the offer was not made In gooû 
falth, or that the proof would not hâve been produced if permltted. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 352.*} 

4. WlTNESSES (§ 211*)— Competenct— Privileged Comîtonicatiors. 

Where plaintiff's leg was crushed by being run over by a car of one ot 
defendant's railroad trains, which facts were known and not in dispute, 
a statement made by plaintiff to defendant's physlclan who came to treat 
his Injury as to the manner In which hls foot canae to be caught under 
the wheel was not a prlvileged communication within Civ. Code Neb. { 
833 (Comp. St. Neb. 1901, § 5907), which prohlbits a physlclan from dlsclos- 
Ing "any confidential communication properly intrusted to him in hls pro- 
fesslonal capaclty and necessary and proper to enable him to discharge 
the functions of hls office," having no relation to the treatment of the in- 
jury, and the exclusion of such Etalement when offiered in évidence was 
error. 

[Ed. Note. — For other cases, see Wltnesses, Cent. Dlg. § 773 ; Dec. Dlg. 
§ 211.*] 

In UrroT to the Circuit Court of the United States for the District 
of Nebraska. 

James W. Orr (George G. Orr and B. P. Waggener, on the brief), 
for plaintifï in error. 

T. J. Malioney (J. A. C. Kennedy, on the brief), for défendant in 
error. 

*For other oaaea see same toplc & { humbeb In Dec. & Am. Digs. 1907 to date, t Rep'r Indexes 
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Before HOOK and ADAMS, Circuit Judges, and CAKLAND, Dis- 
trict Judge. 

CARLAND, District Judge. Ozro Castle brought this suit against 
the Missouri Pacific Railway Company to recover damages for Per- 
sonal injuries received by him on October 2, 1907, while in the em- 
ploy ùf the Company at Auburn, Neb. It is alleged in the pétition 
that said injuries resulted from the négligence of fellow servants. 
The plaintiff recovered a verdict, and the défendant has removed the 
case to this court by writ of error. It appeared at the trial that the 
train upon vv'Wch plaintifï was employed at the time he was injured 
started October 1, 1907, from St. Joseph, Mo., for Auburn, Neb., via 
Atchison, Kan., and was engaged in interstate commerce. Plaintifif 
based his cause of action upon section 1, c. 48, p. 191, Laws Neb. 1907, 
which was in force on the date of the in jury. Said section reads as 
folloWs,: 

"Section 1 (RalIway Company's Llability to Injured employé). That every 
raîlway eompany operatlng a railway englne, car, or train, In the state of 
Nebraska, ehall be liable to any of its employés who at the time of the in- 
jury are engagea in construction or repair work, or in the use and opération 
of any englne, car, or train, for said eompany, or. In case of hls death to his 
Personal représentatives for the beneflt of his widow and chlldren, if any, if 
none, then to his parents, if noue, then to his next of kin dépendent upon him, 
for ail ôamages which may resuit from négligence of any of its olFicers, agents, 
or employés, or by reason of any defects or Insufficiency, due to its négligence, 
in Its cars, engines, appliances, machinery, track, roadbed, ways or works." 

It is côntended that said section does not include a railway eompa- 
ny etigagèd in interstate commerce in the state of Nebraska, but the 
languàge of the section clearly iricludes ail railroads operated in the 
state. It is also côntended that the section above quoted is inoperative 
30 far as employés of the défendant engaged in interstate commerce 
are concerned by reason of the act of Congress approved June 11, 1906 
(Act Jûïie 11, 1906, c. 3073, 34 Stat. 232 [U. S. Comp. St. Supp. 1907, 
p^ 891]). As this last named act was declared to be unconstitutional 
in Einployer's Liability Cases, 207 U. S. 463, 28 Sup. Ct. 141, 62 L. Ed. 
297, it must be considered as never having existed for any purpose. 
Therefore Congress had not legislated upon the subject contained in 
section 1 pf the Nebraska law above quoted at the time that plaintifï 
received his injuries. In the absence of législation by Congress, it was 
compétent for the state to legislate. Chicago, Milwaukee, etc., Ry. Co. 
V. Solan, 169 U. S. 133, 18 Sup. Ct. 289, 42 L. Ed. 688. 

It is further côntended that section 2, c. 48, p. 192, Laws Neb. 1907, 
is répugnant to article 14 of the amendments to the Const'trittnn of 
the United States, in that it abridges the privilèges, and immunities of 
a citizen of the United States, deprives the défendant eompany of its 
property without due process of law, and dénies to it the equal protec- 
tion of thé laws. The section referred to reads as follows : 

"Sec. 2 (Same; contributory négligence). That In ail- actions hereafter 
brought agalTist any railway eompany to recover damages for Personal injuries 
to any employé or when such injuries hâve resulted In his death, the fact that 
such employé may hâve been guilty of contributory négligence shall not bar 
a recovery when bis contributory négligence was slight and that of the em- 
ployer was gross In comparlson but damages shall be dlminished by the jury 
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In proportion to the amount bf négligence attributable to sucfi employé, ail 
questions of négligence and contributory négligence Shall be for the jury." 

Conceding but not deciding that said section would be binding upon 
the fédéral courts sitting in Nebraska, it bas no such effect as is claim- 
ed by défendant. In view of the history of trial by jury and the dis- 
tribution of governmental powers by the Constitution of Nebraska, 
we cannot présume for a moment that the Législature had référence 
to any questions except those of fact, when it used the language: "Ail 
questions of négligence and contributory négligence shall be for the 
jury." As thus interpreted the language quoted is simply declaratory 
of existing law. Kiley v. Chicago, M. & St. P. Ry. Co. (Wis. 1909) 
119 N. W. 309. 

It is only when in the opinion of the court there is no question of 
négligence or contributory négligence as a matter of fact that cases 
are taken from the jury, under existing practice. In so far as the stat- 
ute créâtes the rule of comparative négligence, it in no wise tends to 
destroy any of the constitutional rights of défendant. The rule of 
comparative négligence was adopted by some courts of their own 
motion, and not until it was demonstrated that the rule is impractica- 
ble in cases tried to a jury was it discarded, as in theory it is a just 
rule and is continually enforced by the courts of admiralty, where the 
trained minds of judges are able to compare the faults of vessels in 
collision. It is not a question hère, however, whether the rule ought to 
be adopted, but whether the Législature of Nebraska had the power 
so to do. Of this we hâve no question. If the Législature has the pow- 
er to take away the défense that the injury sued for was committed by 
fellow servants, it certainly has the right to modify the rule that any 
négligence of a plaintiff directly contributîng to his injury wiîi defeat 
his recovery. Missouri Pacific Railway Co. v. Mackey, 127 U. S. 205, 
8 Sup. Ct. 1161, 32 L. Ed. 107; Minneapolis & St. Louis Railway 
Co. V. Herrick, 127 U. S. 210, 8 Sup. Ct. 1176, 32 L. Ed. 109; Tullis 
v. Railway Co., 175 U. S. 348, 20 Sup. Ct. 136, 44 L. Ed. 192 ; Chica- 
go, K. & W. R. Co. V. Pontius, 157 U. S. 209, 15 Sup. Ct. 585, 39 L. 
Ed. 675 ; Peirce v. Van Dusen, 78 Fed. 693, 24 C. C. A. 280, 69 L. 
R. A. 705; Kiley v. Chicago, M. & St. P. Railway Co. (Wis.) 119 N. 
W. 309. 

As the statute only acts prospectively, défendant cannot say that 
it takes away any vested right. The importance of the question as to 
whether section 2, above quoted, is binding upon the fédéral courts 
sitting in Nebraska, so far as the rule of comparative négligence is 
concerned, is largely minimized by section 2 of the act of Congress 
approved April 22, 1908 (Act April 22, 1908, c. 149, 35 Stat. 65), 
which establishes practically the same rule. At the trial the défendant 
called as a witness in its own behalf, Dr. W. H. Ramsey, who being 
examined in chief testified as foUows: 

"Q. What is your full name? A. W. H. Ramsey. 

"Q. What is your profession? A. Physician and surgeon. 

"Q. What position, If any, do you hold with the Missouri Pacific Railway 
Company? A. I am one of the surgeons. 

"Q. Did you hold the same position in October of last year? A. Tes, sir. 

"Q. Do you remember of an accident happening to Mr. Castle, the plaintiff 
in this case? A. Tes, sir. 
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"Q. Dïrl yoTl examine his injury? A. Tes, sir. 

"Q. ,I>escribe to the jury In what manncr lie was injured. 

"Mr. Malioney: Before ttiat question is answered, if your honor please, I 
désire to nsk tlie wituess a question or two lu respect to bis relation to tlie 
case, liearlug upon hig competency. 

"By Mr. Mahouey: 

"Q. Dootor, where did you examine him? A. At tlie liospital. 

"Q. In Omaha? A. Yes. sir. 

"Q. Did you treat him? A. He arrived in tlie eveuing, and, no; I Iiadii't 
treated liim before tliat. 

"Q. But did you examine him for the purpose of treating him? A. Yes, sir. 

"Q. What examlnation you made was for that purpose? A. Yes, sir. 

"Q. The examination you made was for the purpose of diagnoslng the case 
to beeome informed so you could properly treat him? A. Yes, sir. 

"Q. In the discharge of your duties as a surgeon? A. Yes, sir." 

Upon objection of Mr. Mahoney, the above question and an offer 
made thereon was excluded, and, without asking any other question, 
counsel for défendant then made the following offer: 

"Défendant also offers to prove by this witness that he had a conversation 
witli the; plalntiff In which the plalntlfC told him that the injury was sus- 
tained by plaintiff by having his foot slip off the brakebeam and onto the 
'T' rail ôf the track and one of the car wheelg of the first car passing over his 
foot. 

"Mr. Mahouey: That is objected to for the reason that it is incompétent, 
and for tlie reason that the witness Is incompétent to testify respecting the in- 
formation acquired by hhn under the circumstances which he bas disclosed, 
auch testlmony being forbldden by statute, and the witness being made in- 
compétent to testify thereto, for the further reason that there bas been no 
foundation laid for the making of such an ofCer." 

This objection was sustained by the court and the ruling excepted 
to by counsel for défendant. It is claimed that no error can be assigned 
hère upon the above ruUng of the court for the reason that no ques- 
tion was propounded by counsel upon which to base the oflfer and cases 
are cited in support of this contention, but we Ihink the rule estab- 
lished in the fédéral courts is as stated by Chief Justice Waite in Scot- 
land County v. Hill, 112 U. S. 186, 5 Sup. Ct. 95, 28 L. Ed. 692, as 
follows : 

"It is claimed, however. that error cannot be assigned hère ou the exception 
to the exclusion of the oral proof, because the record does liot show that any 
witness was actually ealled to the stand to give the évidence, or that any one 
was présent who could be ealled for that purpose, if the court had decided 
in favor of admitting it, and we are referred to the cases of Robinson v. State, 
1 Ivea (Tenu.) 673, and Esehbach v. Hurtt, 47 Md. 61, 66, In support of that 
proposition. Those cases do undoubtedly hold that error cannot be assigned 
on such a ruling unless It appears that the offer was made In good faith, and 
this is in reality ail they do décide. If the trial court has doubts about the good 
faith of an offer of testimouy, it eau insist on the production of the witness, 
and upon some attempt to malî;e the proof before it rejects the offer; but, if it 
does rejeet it, and allows a blll of exceptions which shows tliat the offer was 
actually made and refused, and tliere is nothlng else In the record to indicatc 
bad faitii, an appellate court must assume that the proof could hâve been 
made, and govern Itself accordiugly." 

Under the above rule we must treat the offer as made in good faith, 
and présume that the testimony offered would hâve been produced if 
counsel had been permitted to do so. Whether or not counsel for de- 
fendant ought to hâve been permitted to show the facts contained in 
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liis offerdepends upon the true construction o£ section 333 of the Civil 
Code of Nebraska, which is as follows: 

"No practicing attorney, counsellor, physician, surgeon, minister of the gos- 
pel, or priest of any dénomination shall be allowed, in giving testimony, to dis- 
close any confldential communication, properly intrusted to hlm in his pro- 
fessloual capac-ity, and necessary and proper to enable him to discharge the 
functions of his office according to the usual course of practice or discipline." 

The above section of the Civil Code of Nebraska was before this 
court in the case of Union Pacific Railway Co. v. Thomas, 153 Fed. 
365, 81 C. C. A. 491. It was there said : 

"The essentlal éléments of a privileged or a eoufldential communication un- 
(ler the Neliraska statnte are: (1) ïhe relation of physician and patient; 
(2) information acquired during this relation; and (3) the necesaity and pro- 
priety of the information to enable the physician to treat the patient skillfully 
in his professional eapacity." 

While the ofïer itself does not disclose that the statement was made 
to the witness under the same circumstances as the information sought 
by the previous question and offer which were excluded, in fairness, 
it will be so treated. The question then is narrowed down to this. 
Was the fact that plaintitï told the witness that he was injured by hav- 
ing his foot slip off the brake beam onto the "T" rail of the track and 
one of the car wheels of the first car passing over his foot a confidential 
communication properly intrusted to him in his professional eapacity 
and necessary and proper to enable him to discharge the functions of 
his office according to the usual course of practice or discipline. 

It is obvions that the admissibility of évidence sought to be excluded 
under the statute, above quoted, must be determined by the facts in 
each case. In the Thomas Case above referred to the injuries were in- 
ternai. From what particular disease the plaintitï was sufïering, and 
what was the proximate cause thereof, was in doubt. Under such a 
State of facts answers to questions as to how the plaintiiï was injured, 
and as to what physical injuries she received were clearly necessary 
to enable the physician to prescribe and hence, were privileged. In 
the case at bar there was beyond question a crushed right leg about 
four inches above the ankle. The injury beyond question was caused 
by one of the defendant's cars passing over plaintiff's leg. Whether 
the injury was caused by plaintiff's or defendant's négligence was the 
pivotai question in the case. It is impossible to imagine anything that 
Castle, the injured person, could say to the physician in référence to 
the cause of the injury that would in any way throw any light upon 
the manner of treating the same. How the leg came to be crushed wàs 
for the purpose of treatment absolutely immaterial. What plaintifï 
told the witness was of no assistance whatever to enable him to dis- 
charge the functions of his office. 

The statute is in dérogation of the common law, and ofjen excludes 
the best évidence. It should not, therefore, be extended to matters 
of évidence not coming clearly within its provisions as the object and 
purpose of ail trials is the development of the true facts in each case. 
We find no cases which under similar circumstances hâve held testi- 
mony such as was offered in the présent case inadmissible, but, on the 
contrary, we find the foUowing décisions which hold such évidence to 
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be admissible under similar or like statutés. Smith v. John 1,. Roper 
Lumber Co., 147 N. C. 62, 60 S. E. 717, 125 Am. St. Rep. 535 ; Linz 
V. Mass. Mut. Xife Ins. Co., 8 Mo, App. 365; Green v. Terminal 
Railroad Association, 211 Mo. 18, 109 S. W. 715 ; Griebel v. Brook- 
lyn Heights Railroad Co., 68 App. Div. 204, 74 N. Y. Supp. 126; 
Travis v. Hahn, 119 App. Div. 138, 103 N. Y. Supp. 973 ; Brown v. 
Rome, W. & O. R. Co., 45 Hun (N. Y.) 439 ; De Jong v. Erie Railroad 
Co., 43 App. Div. 427, 60 N. Y. Supp. 125 ; Kansas City, Fort Scott 
& Memphis Railway v. Murray, 55 Kan. 336, 40 Pac. 646 ; ("ollins v. 
Mack, 31 Ark. 684; Griifiths v. Metropolitan St. Railway Co., 171 N. 
Y. 106, 63 N. E. 808 ; Campau v. North, 39 Mich. 606, 33 Am. Rep. 
433. 

We thjnk the court erred în sustâining the objection to the testimô- 
ny offered, and for such error we reverse the judgment and grant a 
new trial ; and it is se ordered. 



AfETROPOLITAN TRUST CO. OF NEW YORK v. McKTNNON. 

(Circuit Court of Appeals, Second Circuit. June 16, 1909.) 

No. 285. 

1. Banks and Banking (§• 109*) — Pubchase of Seotjbitie&— Acts of Offi- 

CEB— TiTLB. 

Where a bank purchased certain securltles at tlie suggestion of Its 
vice président, wlio announced that he would make the purehase on be- 
lialf of the hank, and subsequently informed the dlrectors that he had 
doue so, and stlll later turned over certain of the securltles to the bank 
with a letter authorlzlng It to recelve the balance, and at the trial of 
an action for conversion acknowledged that hls Intention had been to tum 
over the securltles to the bank on payment of a note for which they were 
pledged, hls possession of the securltles was the possession of the bank, 
and tltle to the securltles was In It. 

{Ed. Note. — For other cases, see Banks and Banking, Dec. Dlg. § 109. ♦} 

2. SUBIiOGATION (I 22*) — REDEMPTION DP PLEDGED SECUEniES. 

Where certain stock was purchased by a bank's vice président and an- 
other in separate shares, and ail of the stock was pledged for a loan to 
both, the bank, being compelled to pay the whole loan In order to re- 
lease itsshare of the stock, was subrogated to the rlghts of the pledgee 
as against the balance. 

[Ed. Note. — For other cases, Bee Subrogation, Cent I>ig. | 48; Dec. 
Dig. i 22.*] 

3. Banks and Banking (§ 260*) — Ultea Viees Acts— Pubohase of Bank 

Stock. 

Purehase of national bank stock for spéculation by a national bank Is 
ultra vires. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. § 977; 
Dec. Dig. §■ 260.*] 

4. CoEPOBATioNS (§ 385*) — Uetba Vires ContEact. 

The obligation of an ultra vires contract is void, whether executed or 
executory. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1545-1547; 
Dec. Dig. § 385.*] 

•For otber cases see eame topic & i numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa» 
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6. Banks awd Banking (§ ioi*)~PuitcHA8E or Stock— Ultra Vibes Act. 
That a bank's purchase of stock in another bank was ultra vires did 
not prevent it from getting title to tlie stock, both because an ultra vires 
contract Is simply unauthorized and not fovbidden by law, and because 
the passing of title dépends on the intention of tbe parties and the per- 
formance of the requisite formalitles by the parties, regardless of wheth- 
er th«y are engaged in an Illégal enterprise. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dlg. 18 23T, 
238; Dec. Dig. § 101.»] - , . - 

«. EsTopPEL (§ 56*) — Change or Position. 

Where a pledgee of certain bank stock dld not act on the owner's ré- 
pudiation of the pledge, the owner was not estopped to change its posi- 
tion, and by subsequently tenderlng the amount of the debt acquire a 
rlght to the stock. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. § 142; Dec. Dig. 
I 56.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This Is an action of trover, origlnally brought by the receiver of the Na- 
tional Bank of North America in New York, for whom the présent défendant 
In error was later substltuted as agent for stockholders. For convenlence the 
plaintifC In error will be referred to as the "trust company," and the défend- 
ant In error as the "bank." By stipulation It was agreed that, instead of 
damages, the bank, if successful, should be entltled to 1,000 shares of stock 
in the Chase National Bank upon the payment of $150,000, with interest from 
June 14, 1907, and judgment was entered in accordance wlth the stipulation. 
The case was otherwise trled as though it were an ordinary action of trover 
for the value of the shares of stock. 

On January lOth Clinton Gilbert and Charles W. Morse mutually agreed to 
purchase jointly 5,630 shares of stock in the Chase National Bank at the 
prlce of $1,107,230 from certain third persons. One-quarter of this sum they 
paid to the sellers at once, of which Gilbert contributed $50,000 and Morse 
$226,807.50, whlch was the balance. Of the sum paid by Morse, he received 
one half from the bank, and the other half from the Van Norden Trust Com- 
pany. The bank received a note of one- W. W. Robinson for the half which 
it paid, and the Van Norden Company the note of Edward B. Wire, for the 
other half. Bobinson was an officiai in the Van Norden Company, and Wiro 
was an officiai in the bank. 

Gilbert, between January 10, 1907, and June 10, 19i)7, sold to sundry indivld- 
uals 130 shares and to Arthur P. Heinze, 2,815 shares, both at a large profit. 
Helnze obtalned part of the purchase pries of thèse shares from the trust 
Company, as follows: He made a note for $150,000 dated June 12, 1907, to his 
own order, which he indorsed, and which recited that it was secured by 500 
shares of Chase National Bank stock, and 2,000 shares of United Copper Com- 
pany stock, and this note and collatéral he delivered to Morse. Before this, 
500 shares of the Chase National Bank stock had corne Into the possession of 
Morse, under circumstancea which wlU be stated hereafter. Thèse 500 shares, 
together with the 500 shares which belonged to Heinze, Morse pledged with 
the trust company for a loan of $150,000, for which he gave hls own note, 
and with the proceeds of which he paid part of the purchase priée of the 
Ohase National Bank stock to the sellers. On January 3, 1907, at a meeting 
of the bank's directors. Morse, who was at that tlme vice président, had In- 
formally told the bank's directors at a regular meeting that a handsome profit 
could be made by speculating in Chase National Bank stock. It was then also 
Informally agreed among the directors that Morse should make the purchase, 
and that the bank should take a one quarter Interest, and the Van Nordei» 
Company another quarter Interest; Gilbert retalning his half under the con- 

*Tor other eue* ta» lama toplo & i nvubkb In Dec. & Am. Dig». 1907 to data, ft Rep'r Indexa* 
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tract before alluded to. On January 17, 1907, Morse had also Informed tha 
dlrectors, at another regular meeting, that the transaction had been com- 
pleted. 

On June 18, 1907, and after the sellers of the stock had been whoUy pald, 
there remalned In the possession of Gilbert and Morse 2,685 shares of the 
Chase National Bank stock, fully pald. In addition to this, there remalned 
in Morse's hands the sum of $73,509.45, whlch was applicable In repayment of 
the snm that Morse had received f rom the bank and the Vau Norden Company, 
as stated above. Thls snm he retumed In equal shares to the bank and the 
Van Norden Company, so that the total sum pald by each of thèse Institutions 
was $76,649.02, for 670 shares of the stock. Gilbert, In whose name the eer- 
tificates of stock were Issued, Indorsed and at varions times before June 18, 
1907, tumed over to Morse, 1,340 shares of stock, of whlch Morse gave 670 to 
the Van Norden Company and 170 to the bank ; the remainlng 500 shares 
tiaving been theretofore pledged wlth the trust company, as has already been 
shown. In regard to thèse, Morse wrote a letter on June 14, 1907, dlrected to 
the trust company, authorlzing the dellvery to the bank of ail the collatéral 
whlch they held against Morse's note of $150,000. 

On October 30, 1907, the bank's président advlsed the trust company that It 
clalmed the right of possession of ail this collatéral, subjeet to the pledge ; 
but later, and on November 27, 1907, the président agaln wrote the trust com- 
pany, thls tlme advlsiug them that the bank would not pay the loan, and it 
authorlzed the trust company, on payment of the loan by Morse, to dellver the 
collatéral to hlm. On January 30, 1908, by a second change of position, the 
bank made tender of the full amount of the note and demanded of the trust 
company the shares In question. Prior to that tlme, however. Morse had hlm- 
self made elalm for the stock, and has slnce brought action against the trust 
company, whlch, for some reason not dlsclosed, did not interplead hlm In this 
action. 

At the close of the évidence, the learned circuit judge dlrected a verdict 
for the plaintiff. 

Herbert Parsons, for plaintiff in error. 

Underwood, Van Vorst & Hoyt (J. Markham Marshall, of counsel), 
for défendant in error. 

Before CÛXE and NOYES, Circuit Judges, and HAND, District 
Judge. 

HAND, District Judge (after stating the facts as above). Only 
two questions arise in this case: First, whether the bank had the im- 
médiate right of possession to 1,000 shares of stock; and, second, 
whether it has estopped itself as against the trust company. As the 
learned judge at trial directêd a verdict, the plaintiff in error is enti- 
tled to the most favorable construction possible of ail the testimony. 
There appears to be no basis in the bill of exceptions for the statement 
in the brief of the défendant in error that both sides requested the 
direction of a verdict. 

Of the 1,000 shares pledged with the trust company, Heinze un- 
doubtedly owned one half, subjeet to the pledge, and either Morse or 
the bank owned the other half. The question, then, is, in whom légal 
title to that other half was vested, Morse or the bank ? AU the pur- 
chase price came from the bank's treasury, although it is true that, 
in order to préserve the color of legality for the transaction, notes of 
equal amount Were exchanged between the Van Norden Company 
and the bank, which were subsequently canceled without payment; 
but title at law dépends upon intention, not equity and it does not fol- 
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low that Morse did not hold title to the shares, even if it were sub- 
ject to a resulting trust. 

However, there was no question of fact before the court as to the 
character of Morse's holding, because, before the purchase, he had 
announced that he would make it on behalf of the bank, and subse- 
quently he informed the other directors that he had purchased it for 
the bank. Later he turned over 170 shares to the bank, and gave it a 
letter authorizing it to receive the rest of the stock, together with 
Heinze's. Upon the trial he acknowledged that he had meant to turn 
over the stock to the bank upon the payment of Heinze's note. Morse's 
possession of the certificates was therefore clearly intended, when he 
took them, to be as agent for the bank, and the title to the ,500 shares 
of stock vested in the bank, whatever Morse may now claim. 

Morse, however, pledged thèse certificates with the trust company 
along with Heinze's shares, for $1-50,000, and the question then arises 
whether, upon tender, the bank could demand, not only its own shares, 
but Heinze's shares. Concededly the bank had no interest in Heinze's 
shares, except that it would not obtain its own without tender of the 
principal and interest of the whole loan, since the trust company had 
the right to retain possession of ail the shares until the loan was paid. 
Must it, then, having paid the loan, leave with the bank Heinze's 
shares for the bank to turn over to Heinze? Or could it subrogate 
■ itself to the pledge of the bank as against Heinze's shares, in order 
to release its own? I think there can be no doubt that it could. In 
paying the loan the bank was not a mère intermeddler. It was pro- 
tecting its own property, and that it could not do, except by releasing 
Heinze's shares. Being wrongfully put in this position by one of its 
own agents, it was not a volunteer, and it might demand of the trust 
company Heinze's shares, and hold them under the same pledge as the 
trust company itself enjoyed. If this be true, then, upon tender of 
the fuU amount it was entitled to the possession of ail of the collatéral ; 
one half as owner, and the other as substituted pledgee. 

The plaintiff in error makes two objections : First, that the pur- 
chase of National Bank shares by the bank was ultra vires ; the sec- 
ond, that the bank is estopped. It is undoubtedly true that the pur- 
chase by the bank was ultra vires (California Bank v. Kennedy, 167 
U. S. 362, 17 Sup. et. 831, 42 L. Ed. 198 ; Concord First National 
Bank V. Hawkins, 174 U. S. 364, 19 Sup. Ct. 739, 43 U Ed. 1007 ; 
First National Bank v. Converse, 200 U. S. 425, 26 Sup. Ct. 306, 50 
L. Ed. 537) ; and it is also true that the obligation of an ultra vires con- 
tract is void, whether executed or executory (De La Vergue v. Ger- 
man Savings Institution, 175 U. S. 40, 20 Sup. Ct. 20, 44 E. Ed. 65). 
So there is no question but that, if the bank had sued the sellers or 
Gilbert for the shares of stock, even after the payment by Morse, it 
could not hâve recovered on the obligation ; but in this case the bank 
did not need to avail itself of any obligation whatsoever. When 
Morse got the certificates, he took them as agent only, as I hâve said, 
and his intention was that the title pass from Gilbert directly to the 
bank, for whom he merely received custody. To succeed, the plaintiff 
in error must assert that, because the bank's title arose from the per- 
172 F.— 54 
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formance of an ultra vires contract, therefore it never got tîtle. Thîs 
is wrong, for two reasons: First, because an ultra vires contract is 
not forbidden by lawr, but simply not autliorized; second, because it 
makes no différence, anyway, to the passage of title, whether or not 
the parties are engaged in an illégal- enterprise, provided they intend 
title to pass and perform the requisite formalities. Wliile the law 
will not compel by its sanctions the performance of acts promised by 
contract, but forbidden by law, it does not change the effect of the civil 
acts of persons merely because they are engaged in violating the law. 
Thèse acts continue to hâve the usual conséquences. 

So much for the first objection. As to the second, the trust Com- 
pany does not show that it acted upon the bank's répudiation of the 
transaction by the letter of November 37, 1907. If so, there was no 
estoppel in pais, and the bank might repent of its répudiation and 
subsequently make a tender, which it did. 

There was therefore no question for the jury, and the judgment 
should be affirmed. 



LATTA V. CHICAGO, ST. P., M. & O. UY. CO.f 

(Circuit Court of Appeals, Eighth Circuit July 26, 1909.y 
No. 2,975. 

1, Cauriees (§ 218*) — Carriage of Live Stock— Oontbacts Limitino I/Iabil- 

ITY— Validity— Law of Nebraska. 

Const. Neb. art. 11, § 4, which provldes that "the lîability of railroacl 
corporations as common carriers shall never be limited," applies to con- 
tracts involving Interstate commerce, and under such provision, as con- 
strued by the Suprême Court of the state, contracts made in Nebvaslîa 
for the shlpment of horses to another state. In which, In order to obtain 
tbe rate of freight named in the tariff schedules of the company, based 
on such valuatiou, the shipper is obliged to agrée that the liability of 
the company shall, in case of loss, be limited to $100 per head, regard- 
Ipss of actual value, are void as to such attempted limitation, and the 
shipper may recover the actual value. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 218.*] 

2. Carkiebs (§ 46*) — Interstate Commerce— Liability fob Loss of Pbopbr- 

TY— Law Governing; 

The Hepburn act (Act June 29, 1906, c. 3591, § 7, 34 Stat. 595 [TJ. S. 
Conip. St. Supp. 1907, p. 90!)]), relatlng to the liability of common carriers 
of property in Interstate commerce for loss or damage to such property, 
but which contains the proviso "that nothiug in tliis section shall de- 
prlve any holder of such receipt or hlU of lading of any remedy or right 
of action which he has under existing law," leaves a shipper free to re- 
sort to the laws of a state applicable to bis contract. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 46.*] 

Tn Error to the Circuit Court of the United States for the District of 
Nebraska. 

H. C. Brome (M. R. Hopewell and W. M. Hopewell, on the brief), 
for plaintiff in error. 

Cari C. Wright (B. T. White, on the brief), for défendant in error. 

•For other case» see same topio & S numbee in Uec. & Am. Dlga. 1907 to date, & Rep'r Indexep 
t Rehearing denled October 11, 1909. 
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Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

CARIvAND, District Judge. Latta brought this suit in a state court 
in Nebraska against the Chicago, St. Paul, Minneapolis & Omaha Rail- 
way Company to recover damages from it as a common carrier for the 
breach of a contract to transport from Tekamah, Neb., to Waterloo, 
lowa, one mare and coït. The pétition allèges that, by the négligence 
of the défendant, said mare and coït were burned while being transport- 
ed on the line of defendant's railvvay in the state of Nebraska, and 
claims damages to the amount of $3,034.38. The défendant removed 
the suit into the Circuit Court of the United States for the District of 
Nebraska, where it was tried by a jury. As a part of the cross-exami- 
nation of the plaintiiï, counsel for défendant offered in évidence the 
contract under which said property was to be transported, also a pa- 
per called a "shipping order." The offering of thèse instruments was 
objected to by counsel for plaintiiï, but the trial court overruled the 
objection and admitted them in évidence. The plaintiff gave testimo- 
ny tending to prove the alleged négligence and how the loss and inju- 
ry occurred. He then offered évidence tending to show that the value 
of the mare and coït was $3,500. Counsel for défendant objected to 
this testimony in regard to value on the ground that it was not com- 
pétent for the plaintiff to prove any damage or loss in excess of that 
set out in the contract. Counsel for plaintiff then offered to prove by 
other witnesses the allégations of bis pétition. Whereupon the trial 
court ruled that the défendant was liable in any event for the loss of 
the mare and coït, but that it was only liable for the amount specified 
in the contract, and, against the objection of counsel for plaintiff, di- 
rected the jury to return a verdict in favor of plaintiff in the sum of 
$330.09. It was shown at the trial that the rate of $34.38 charged by 
the défendant for the transportation of the animais mentioned was its 
regulaf tariff based upon the valuation stated in the contract. It was 
also conceded at the trial that said tariff rate had been filed with the 
Interstate Commerce Commission, and published as required by law, 
and that the rules, régulations, and tariffs of the défendant on file with 
the Interstate Commerce Commission disclosed that the above named 
rate applied to the limited liability contract in use by the company for 
the transportation of live stock. 

The errors assigned herein are that the court erred in refusing to 
permit the plaintiff to show the actual damage he had sustained, and 
in so charging the jury as to restrict their verdict to the sum above 
stated. The contract between plaintiff and défendant for the trans- 
portation of the mare and coït so far as is material to the question now 
under investigation was in the f ollowing language : 

"Read this Contract. 
"Chicago, St. Paul, Minneapolis & uniaha Railway Co. 

"It is the désire of this company that this contract shall be executed on ail 
shipments of live stoclî; in car load lots or less. In case shipper déclines to 
exécute this contract, the valuntion of the live stoclv, as stated by the shipper, 
shall be stated on the shipping blll, and in such case the rates will be 10 per 
cent, higher than they would be under this contract if he executed it. If the 
shipper déclines elther to state the value of the live stoclî on the shipping blU 
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<jr exécute this coiitract, the charges In tlint case will be 10 per cent, hlgher 
than the rates provided In this contract wlien the owner or shlpper déclares 
the vuhie of the stock to be over $800. per head or décimes to déclare Its value. 

Nos. o( Way-bills. Initiais and Nos. No. and Kind of 

of cars ani]nals in eaeh 

car. Shipper's Couut. 
C. G. W. 5721 1 Ilorse 

1 Coït 7501% 
S. L. & C. Live Stock Coutract. 

Tekamah Station, 5-9"07 

"This agreement entered into on the day above stated, between the Chicago, 
St. Paul, Minneapolis & Ouiaha Railway Company aud B. R, Latta. 

"Witnesseth, That the said railway conipany has this day recoived from the 
said B. R. Latta, one horse to be transported from Tekamah, Nebr., station to 
Waterloo, la., station, consigned to Joe McLanghlin, at D. O. at the rate of 
trf. per ewt. upon the terms aud conditions following, that is to say; The said 
Railway Company shall not be liaWe for the loss or death of, or any injuries 
recelved by, any of such stock, unless the same is immediately caused by the 
willful misconduct or the actual négligence of the said Company, or its agents, 
servants or employés. 

"The rates provided lu the tarlfCs of this company are based upon the fol- 
lowing value of animais named, to-wit: 

"One hundred dollars per head on each horse or pony (gelding, mare or stal- 
lion), mule or jack. 

"Fifty dollars per head on each ox or bull. 

"Thirty dollars per head on each cow. 

"Teu dollars per head on each calf or hog. 

"Three dollars per head on each sheep or goat. 

"And if this shipmeut Is nioved at the tarift rate it is agreed that the value 
of the animais shipped does not exceed, of their kind, per head the above 
named valuation. 

"If the shipper déclares a value in excess of tlie above valuation, and this 
shipnient is moved at a rate liased thereon, it is agreed that the value of the 
animais shipped does not exceed such declared valuation, which is as follows: 

Eaclî horse or pony (geldiug, mare or stalliou) mule or jack, per 
head .flOO.OO 

Eaeh ox or bull i $ .... 

Each cow, per head !p .... 

Each calf or hog, per head $ .... 

Each sheep or goat, per head $ .... 

"The shipment covered by this coutract is accepted and forwai'ded subject 
to the agreed valuation, and the rate of freight is based on tho condition that 
the railway company assumes liability ouly to the extent of such agreed 
valuation. 

"When the declared value exceeds the valuation ou which the tariiî rate is 
charged, an addition of 25 per cent will be made to such rate for each 00 per 
cent or fraction thereof, additioual declared value per head up to $800.00 per 
head. When the owner or shipper déclares the value to be greater than ,$800.- 
00 per head, or déclines to déclare the value of the stock, charges will be based 
upon 200 per cent of the rate provided above, based on value of $800.00." 

The shipping order signet! by plaintiff was in the following lan- 
guage : 

"See Contract on Baclv of this Shlppiug Order. 
Chicago, St. Paul, Minneapolis & Omaha Railway Co. 

"Shipping Order. 

Car No. 5721 (To be retained by Agent) No 

Initiais of Car C. G. W. Tekamah, Station 5-9, 190T 

"(The shipiier may elect to accept the conditions printed on the back hereof 
and as contained in the blll of lading of which this shipping order is a part, 



LATTA V. CHICAGO, ST. P., M. & O. RT. CO. 853 

or may, as providecl below, require the carriage of propcrt.v at 'Carrier's 
Itisk.)' 

"Recelve, earry and déliver the articles describcd below in accordance wltli 
the tariff and classification in effect at the date of this order and subject to 
the conditions of the bill of Inding of whicb this shipping ordcr is a part. (For 
carrier's liability see note below.) 



Consignée, Destination, 




« 






Maries and Routlng 




Articles 


Weight Subject to Cor- 










rection. 


Joe McLaughlin, 




1 horse 

1 coït under 1 year 






Waterloo, lowa. 




ORel to Cont. val. 

S. L. & C. 
Paid to Apply, 




20O0 
7.50 

$24.38 


Charges Advanced. 








B. R. Latta, 
Hiiijiper. 


[In red iiilc a cross 


the 


face:] Grain sub.iect 


to 


Elevator Delivery. 



"If the shipper elects not to aecept the said tariff rates and conditions, he 
should so notify the agent of the recelving carrier at the time his proiHjrty 
is offered for shipment, aud if he does not give sueh notice it will be nnder- 
stood that he désires his property carried subject to the coudltioDS of tbe biH 
of lading of whlch this order is a part, in order to secure the reduoed rates 
thereon. Property carried not subject to the conditions of the bill of lading 
will be at the carrier's liability, limited only as provided by common law and 
by the lavvs of the United States, and of the several states in so far as they 
apply. Property thus carried will be chargea at the higher ratlng provided m 
current tariffs and classitications to apply when not shipped subject to the 
conditions of the bill of lading of whlch this is a part, and the cost of marine 
Insurance will be added over any part of the route that may be by water." 

" 'No. 16. Owner's Rlsk. AU property received and shipped O. 11. (meanlng 
owner's risli) is shipped subject to the conditions printed ou the baek of this 
receipt, and to ail conditions, specifled in gênerai tariffs and classifications, 
and at a reduced rate by reason of the acceptance of such conditions. If the 
shipper does not aecept such conditions lie must give notice to the agent at 
the time of the signing of the sbipping bill, and by so doing may bave goods 
forwarded subject only to conditions imposed by law, in whlch case additional 
charges will be made, as provided In gênerai tariffs and classificatious.' " 

It appears f rom the record bef ore us that the tariff rate for the trans- 
portation of hve stock over defendant's road based upon a vahiation of 
$100 each for horses is open to ail shippers who will sign the contract 
prepared in stich cases by défendant ; that no shipper is entitled to the 
limited live stock rate unless he signs said contract; that the valua- 
tion thus fixed by the contract is arbitrarily fîxed long prior to any 
particular shipment and bas no référence to the actual value of any 
particular horse; that the shipper in order to obtain this limited live 
stock rate must déclare the value of his horse to be $100. The con- 
tract in the case at bar said : 

"If the shipper déclares a value in excess of the above valuation. and this 
.shipment is moved at a rate based thereon, it is agreed that the value of tbe 
animais shipped does not exceed such declared valuation, whlch is as follows: 
Each horse or pony (gelding, mare, or stallion) mule or jack, per head, $100." 

In other words, if the shipper desires to avail himself of the limit- 
ed valuation tariff rate, he has no option whatever but to déclare his 
horse to be of the value placed on it by the défendant. There is no 
use of contending that the contract in question was not a limitation 
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of the defeiidant's common-Iaw liability as a common carrier. The dé- 
fendant so names it, and it conclusively appears that the limitation of 
liability is the priniary purpose of the provision in regard to value. 
The question whether the limitation as to value is valid or not is an- 
other proposition. Such a contract was upheld in Hart v. Pennsyl- 
vania R. R. Co., 112 U. S. 331, 3 Sup. Ct. 151, 28 h. Ed. 717; the 
Suprême Court stating the rule as follows: 

"When a contract of carriage signed by the shipper Is fairly niade wlth. a 
rallroad company, agreoliig on a valuation of the property carried, wlth a rate 
of freight based on condition that the carrier assumes liability only to the ex- 
tent of the agreed valuation, even In case of loss by the négligence of the car- 
rier the contract will be upheld as a proper and lawful mode of securing a 
true proportion between the amount for which the carrier may be responsible 
and the freight It receives and of protectlng itself agalnst extravagant and 
fanciful valuatlons." 

The following cases also are in harmony with tlie rule above stated : 
Scruggs v. Baltimore, etc., Ry. Co. (C. C.) 5 McCrary, 590, 18 Fed. 
318; Ormsby v. U. P. R. R. Co. (C. C.) 4 Fed. 706; Judson v. 
Western R. R. Corporation, 6 Allen (Mass.) 486, 83 Am. Dec. 646; 
Adams Express Co. v. Stettaners, 61 111. 184, 14 Am. Rep. 57; Ga. 
Pacific Ry. Co. v. Hughart, 90 Ala. 36, 8 South. 62; Ullman v. C, & 
N. W. Ry. Co., 112 Wis. 150, 88 N. W. 41, 88 Am. St. Rep. 949; 
Railway Co. v. Sowell, 90 Tenn. 17, 15 S. W. 837; Rosenfeld v. Pe- 
oria, Decatur & Evansville Ry. Co., 103 Ind. 121, 2 N. E. 344, 53 Am. 
Rep. 500; Western Railway Co. v. Harwell, 91 Ala. 340, 8 South. 
649; 4 Elliot on Railroads, 2336; 14 L. R. A. pp. 434, 435, note; 1 
Hutchinson, Carriers, § 427, and cases cited. But thèse cases ail deal 
with the power of common carriers to limit their common-law liabili- 
ty in the absence of a statu te restricting such power. The Constitu- 
tion of Nebraska in article 11, § 4, provides: "The liability of rail- 
road corporations as common carriers shall never be limited." This 
language by an unbroken line of décisions by the Suprême Court of 
Nebraska bas been construed as avoiding ail attempts to limit the com- 
mon-law liability of railroad corporations as common carriers. Mis- 
souri Paeific R. Co. v. Vandeventer, 26 Neb. 222, 41 N. W. 998, 3 
L. R. A. 129 ; St. Joseph & Grand Island R. Co. v. Palmer, 38 Neb. 
463, 56 N. W. 957, 22 L. R. A. 335 ; Union Pacific R. Co. v. Metcalf , 
50 Neb. 452, 69 N. W. 961; C, B. & Q. R. Co. v. Gardiner, 51 Neb. 
70, 70 N. W. 508; Wabash R. Co. v. Sharpe, 76 Neb. 424, 107 N. W. 
758, 124 Am. St. Rep. 823. The case of C, B. & Q. v. Gardiner, 61 
Neb. 70, 70 N. W. 508, involved the shipment of a horse from Peoria,. 
111., to Hastings, Neb. The value of the horse was agreed to be $100 
in the contract of shipment, and in connection therewith was the fol- 
lowing language: 

"And that the above rate of transiMrtation Is based upon the agreement that 
in case of loss or damage, vi'hether resultlng from accident or négligence of 
said railroad company or its servant, said railroad company does not assume 
a liability for such loss or damage to exeeed the valuation of each animal." 

The Suprême Court of Nebraska held this provision of the contract 
void, although it was contended that the contract was good in Illi- 
nois, where it was made, The law as stated in the Constitution of Ne- 
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braska as interprétée! by her Suprême Court in the absence of législa- 
tion by Congress is clearly applicable to contracts involving Interstate 
commerce. Chicago, Milwaukee & St. Paul Railway Company v. So- 
lan. 169 U. S. 133, 18 Sup. Ct. 289, 42 L. Ed. 688 ; Pennsylvania R. 
R. Co. V. Hughes, 191 U. S. 477, 24 Sup. Ct. 132, 48 L. Ed. 268._ The 
contract in question was a Nebraska contract, and her Constitution as 
interpreted by her Suprême Court, which interprétation is binding on 
us, struck down the limitation of the right of rècovery in said con- 
tract as soon as it was made. Chicago, Milwaukee & St. Paul Rail- 
way Company v. Solan, 169 U. S. 133, 18 Sup. Ct. 289, 42 L. Ed. 
688 ; Pennsylvania R. R. Co. v. Hughes, 191 U. S. 477, 24 Sup. Ct. 
132, 48 L. Ed. 268. 

It is claimed, however, that Congress has legislated upon the very 
subject now under discussion, and that in conséquence thereof the law 
of Nebraska, so far as it is sought to enforce the same against the 
provisions of a contract in relation to Interstate Commerce, is in- 
operative. In this connection our attention is called to Act June 29, 
1906, c. 3591, § 7, 34 Stat. 595 (U. S. Comp. St. Supp. 1907, p. 909). 
In the section referred to is found the following language: 

"That any common carrier, raiiroad, or transportatlon company receiving 
propèrty for transportation from a point in one state to a point In anotlier 
State sliall issue a receipt or bill of lading tlierefor and stiall be liable to the 
lavvful holder thereof for any loss, damage, or injury to such propèrty caused 
by it or by any common carrier, raiiroad, or transportation company to which 
such propèrty may be delivered or over whose line or lines such propèrty may 
pass, and no contract, receipt, rule, or régulation shall exempt such common 
carrier, raiiroad, or transportation company from the liability hereby imposed ; 
provided, that nothing in this section shall deprive any holder of such receipt 
or bill of lading of auy remedy or right of action which he has uuder existing 
law." 

It plainly appears from a reading of the above language that Con- 
gress has legislated upon the subject of the liabihty of raiiroad cor- 
porations as common carriers when engaged in Interstate commerce. 
If it were not for the proviso accompanying the language above quot- 
ed, we should feel compelled to détermine the validity of the contract 
in question with référence to the law of Congress. We think that the 
proviso found in the law above quoted was placed therein to cover 
just such a case as is now presented. Congress, undoubtedly, was 
aware of the many conflicting décisions by the courts in référence to 
the question as to how far common carriers could limit their common- 
law liability by contract, receipt, rule, or régulation. It therefore was 
aware that the Constitution of Nebraska as interpreted by her Su- 
prême Court was in conflict with the rule established by the United 
States Suprême Court in Hart v. Railway Company, supra ; and was 
also aware that the Suprême Court of Pennsylvania in Grogan v. 
Adams Express Company, 114 Pa. 523, 7 Atl. 134, 60 Am. Rep. 360, 
refused to follow the rule established by said case of Hart v. Rail- 
way Company, supra ; and therefore, in view of thèse conflicting opin- 
ions, very wisely provided that the législation by Congress should not 
deprive "any holder of such receipt or bill of lading of any remedy or 
right of action which he has under existing law." 

We are therefore of the opinion that the right which the plaintifiE 
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in this case had under the law of Nebraska to sue for the full value 
of his property was not taken away by the législation of Congress 
herein referred to, but was preserved to him, and that he may now 
en force that right as he bas attempted to do. 

It results that the judgment of the trial court must be reversed and 
a new trial granted, and it is so ordered. 



UNITED STATES v. FOO DL'CK. 

(Circuit Court of Appeals, Nlnth, Circuit. Seijtember 13, 190£>.) 

No. 1,681. 

Aliens (§ 24*) — Exclusion — Cuinesb Pebson— Minor Son ce Ciiinese Mer- 
chant. 

The minor son of a Cliinese merchant lawfully domiciled in tlic United 
States, who inimigrated and eutered tlie United States while a luînor wltli- 
out triclî, déception, or fraud, under a certificate issued by tlie Regi.strar 
General at Hongkong and vised by the acting United States Consul Oon- 
eral at the same place, and who during the reniainder of his mlnority 
labored and studied in/the United States, is eutitled to remaiu after at- 
talning his majorlty, tbough lie has slnce worked as a laborer. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 70-78; Dec. Dig. 
§ 24.*] 

Appeal from the District Court of the United States for the District 
of Montana. 

Proceeding by the United States for the exclusion of Foo Duck, 
a Chinese person, alleged to be iinlawfully within the United States. 
From a decree discharging défendant from custody (163 Fed. 4i0), 
the United States appeals. Affirmed. 

James W. Freeman, U. S. Atty., and S. C. Ford, Asst. U. S. Atty. 
Thomas C. Marshall, A. L,. Duncan, and Woody & Woody, for ap- 
pellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is an appeal from an order of 
discharge entered by the judge of the district court for the district of 
Montana in the proceedings instituted by Howard D. Ebey, Chinese 
Inspecter, charging that the appellee, Foo Duck, had on or about the 
26th day of September, 1907, been found unlawfuUy within the 
United States. 

The facts agreed upon by the United States attorney and counsel 
representing the défendant, and stated in the opinion of the district 
judge, are as follows: The father of the défendant is a Chinaman, 
a merchant, in Missoula, Mont., and has been engaged in the mercm- 
tile business in that city for over 15 years. The défendant is ovcr 
23 years old. He arrived in the United States in May, 1901, when 
he was over 16 years old. He had a certificate issued under the 
treaty between the United States and China, and in apparent conform- 
ity with section 6 of the act of Congress approved July 5, 1884 (chap- 

•For otter oases see same toplc & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Inde.'iea 
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ter S20, 23 Stat. 116 [U. S. Comp. St. 1901, p. 1307]). In this cer- 
tificate he gave his former and présent occupation as student. After 
the défendant arrived in Missoula, he worked as a cook and waiter at 
différent times for several years. Part of the time he was helping the 
matron at the University of Montana, which is situated in Missoula, 
and while in this position, with the aid of the matron, he studied the 
EngHsh language, and learned to speak and read and write the same. 
He speaks EngHsh quite well, wears short hair, dresses as an Ameri- 
can, and has evidently studied considerably. The appellant was ad- 
mitted into the United States as a student in IMay, 1901, in accordance 
with the permission granted and the identification made by a cer- 
tificate issued by the Registrar General at Hongkong and vised by the 
acting United States Consul General at the same place. This certifi- 
cate was issued under the provision of article 2 of the treaty betvveen 
the United States and China concerning immigration, dated November 
17, 1880 (32 Stat. 827), article 3 of the Convention of December 8, 
1894 (28 Stat. 1211), and section 6 of the act approved May 6, 1882 
(Act May 6, 1882, c. 126, 22 Stat. 60), as amcnded by the act approved 
July 5, 1884 (Act July 5, 1884, c. 220, 23 Stat. 116 [U. S. Comp. St. 
1901, p. 1307]), continued in force by act of May 5, 1892 (chapter 
60, 27 Stat. 25 [U. S. Comp. St. 1901, p. 1319]) and with ail laws 
on the subject re-enacted, extended, and continued without modifica- 
tion, limitation, or condition by the act of April 29, 1902 (chapter 641, 
32 Stat. 176 [U. S. Comp. St. Supp. 1907, p. 414]), as amended by 
the act of April 27, 1904 (chapter 1630, 33 Stat. 428). 

In addition to this certificate, the appellant was at the time of his ar- 
rivai a minor child of a merchant residing at Missoula, Mont., in the 
United States. In that relation he would hâve been admitted into the 
United States without a certificate. United States v. Mrs. Gue L,im, 
176 U. S. 459, 20 Sup. Ct. 415, 44 L. Ed. 544. In that case Gue Lim 
was the wife of Fook Kee, a Chinese merchant engaged in buying and 
selling merchandise in the city of Seattle, in the state of Washington. 
She arrived and was admitted into the United States without the pro- 
duction of the certificate mentioned in section 6 of the act of July 
0, 1884. The court held that such a certificate was not required of 
the wife of a merchant domiciled in this country. Under the title of 
this case, there were also appeals from the United States District Court 
for the District of Washington discharging certain minor children 
from arrest upon the charge of being uniawfully within the United 
States. Thèse appellants were the minor children of a Chinese mer- 
chant lawfully residing and doing business in the city of Walla W^alla, 
in the state of Washington. They had also been admitted into the 
United States without having produced the certificate required by the 
act of July 5, 1884. They relied entirely upon the status of their father 
as a merchant residing in this country. With respect to the minor 
children, the court said : 

"In the case of minor children, the same resuit must foHow as lu that of 
the wife. AU the reasons which favor the constructiou of the statute as ex- 
empting the wife from the necessity of procuring a certificate apply with 
equal force to the case of minor children of a meuiber or niembers of the ad- 
mitted classes. They corne in by reason of their relationship to the father, 
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and, whether they aceompany or follow him, a certiflcate Is not necossary la 
either case. When the faet is estabUslied to the satisfaction of tlie autlioritles 
that the pergon claiming to enter, either as wife or minor ehild, is In fact the 
wife or minor child of one of the members of a class mentioned in tlie treaty 
as entitled to enter, then that person is entitled to admission without the cer- 
tilicate." 

There is no fraud charged against the appellant in obtaining the 
certificate under which he was admitted into the United States; nor 
is there any question raised as to his having been a student both before 
and after his arrivai in the United States. It is not questioned that he 
is and was at the time of his arrivai in this country a son of a mer- 
chant domiciled in this country. He was, therefore, lawfully ad- 
mitted into the United States. 

The contention of the government is that, notwithstanding thèse 
facts, the appellant should be deported because after he arrived in this 
country "he worked as a cook and waiter at différent limes for several 
years." Part of the time his work consisted in helping the matron 
of the University of Montana, and while in this position, with the aid 
of the matron, he studied the English language, and learned to speak 
and read and write the same. His labor was therefore in part at least 
closely related to his work as a student. When he came to this coun- 
try, he was 16 years of âge. He is now over 23 years old. He has 
been hère over seven years, five of thèse years he was a minor, and 
ail of thèse years he was a son of a merchant residing and doing busi- 
ness in this country. Do thèse facts place the appellant in thé excluded 
class and subject him to déportation? 

Where a Chinese person secures admission into the United States as 
a merchant and immediately becomes and continues as a laborer, this 
latter fact is évidence that he came into the United States as a laborer, 
and the court is justified in holding that his coming was in violation of 
the statute, and that he is unlawfully within the United States and 
cannot remain. But, when the Chinese person has obtained admission 
lawfully under the statute, and without any trick, déception, or fraud 
has become domiciled in the United States for a period of seven years, 
we do not see how he çan be deported if during that time he has been 
found temporarily performing acts of labor. In the gênerai immigra- 
tion laws Congress has provided a probationary period of three years 
for the purpose of determining whether certain immigrants should be 
deported by reason of immoral practice during that period. Section 
3, Act Feb. 20, 1907, c. 1134, 34 Stat. 899 (U. S. Comp. St. Supp. 
1907, p. 392). But no probationary period has been provided in the 
laws relating to Chinese immigration, and, aside from the presump- 
tions arising from the employment of such an immigrant after his ar- 
rivai in this country as évidence of what it was when he came into the 
country, we know of no law providing for the déportation of a Chinese 
person who has lawfully obtained admission into the United States, 
and has not become subject to déportation under the gênerai immigra- 
tion laws. 

The judgment of the District Court is afifirmed. 
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nOT.EPUOOF HOSIERT CG. v. WALLACH BROS. 

(Circuit Court of Appeals, Second Circuit. July 31, 1909.) 

No. 287. 

1. Tbade-Maeks and Teade-Names (§ 85*)— Right to Peotection— Mislead- 

INQ NaME. 

Manufacturers of hoslery iinder the name "Holeproof" are not preclud- 
ed from an injunction protecting ttie use of such name by the fact that It 
Is false and misleadlng; It belng merely a boastful and fanclful word not 
Intended as a représentation that the hose manufactured and sold by 
complainant thereunder would never wear ont. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94 ; Dec. Dlg. § 85.* 

Misleadlng or false labels, see note to Raymond v. Royal Baking Powder 
Co., 29 C. G A. 250.] 

2. Tbade-Marks and Tkade-Names (| 3*)— Dksceiptivb Name. 

A trade-niark "Holeproof" used in the manufacture and sale of hoslery 
is not objectionable as descriptive. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. g 6 ; Dec. Dig. § 3.* 

Arbltrary, descriptive, or flctitious character of trade-marks and trade- 
names, see note to Searle & Hereth v. "Warner, 50 C. U. A. 323.] 

3. Tkade-Makks and Tbade-Names (§ 59*)— Infkingement— Injunction. 

ïhe Vford "Knolalr" is not an Infringemeut of the word "Holeproof" as 
applied to the manufacture and sale of hoslery. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 68, 72; Dec. Dig. § 59. *J 

4 Teade-Mabks and Teade-Names (| 95*)— iNraiNGEScENT— Peeliminabt In- 
junction. 

Where, in a suit to restrain the Infringement of plaintiffs trade-mark 
and for unlawful compétition, there was some évidence that défendants 
had sold hose of other manufacture for "Holeproof" Uose of complain- 
ant's manufacture, a prellmlnary Injunction restralnlng sales of such 
goods unless the customer is informed that the goods ofCered are not com- 
pta inant's was properly granted. 

[Ed. Note.^For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 108; Dec. Dlg. ê 95.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Bill by the Holeproof Hosiery Company against Wallach Bros. 
From an order (16? Fed. 373) granting a preliminary injunction, 
défendant appeals. Modified and affirmed. 

This cause comes hore upon appeal from an order of the Circuit Court, 
Southern District of New York eujoining défendant: 

(1) From "uslug and enlploying in connection with the manufacture, adver- 
tlsing or sale of hosiery, not the product of complainant, the word 'holeproof 
or any like word." 

(2) From "supplylng In response to requests for 'Holeproof Socks,' or 'Hole- 
proof Hosiery' any socks or hoslery not the product of complainant." 

(3) From "uslng or employing In connection wlth the manufacture or sale 
of hoslery not the product of complainant the words 'Guarantee,' 'Guaranteed 
Hose' or 'Guaranteed Hosiery' or llke w^ords, provided and when such expres- 
sions are contained, prlnted, set forth or advertlsed in words, letters or figures 
or used or employed upon or in connection wlth style of package, labellng, 

'For other cases see same toplc & i ndmbbb in Dec. ft Am, Dlgs. 1907 to date, & Rep'r Indexe* 
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dressliig, use of colors and arrangement of type calculated to Induce the belief 
that defendant's guaranteed 'Knotalr' hosiery Is complalnant's guaranteed 
'Holeproof hosiery." 

(4) From "using or employlng In connection with the manufacture, adver- 
tisement or sale of hosiery, not complainant's product boxes, labels, guarantee 
tickets, bands or devices Identical with or like those shown in and by Exhiblt 
A or Exhiblt B." 

(5) From "dolng any act or thlng in the manufacture, advertisement or sale 
of hosiery calculated to induce the belief, that any such product, not complain- 
ant's, Is the product of complalnant." 

With the proviso that nothing In the order contalned, "shall enjoin or re- 
strain défendant from using the word 'Knotalr' as applied to hosiery. wheii 
such use Is not accompanied or Induced by deceptlve or imitative methods in 
the packing, labeling, dressing, use of colors and arrangement of type." 

The opinion of the Circuit Court is reported in 167 Fed. 373. 

A. P. Jetmore, for appellant. 

Walter C. Booth (Frank F. Reed and Edward S. Rog-ers, of coun- 
sel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Inasmuch as this is an appeal from a 
preliminary order, and it is quite possible that in some respects the 
record made at final hearing may differ from that which is now 
before us, it seems wise carefully to restrict the discussion of the 
questions presented on the argument, and briefly to indicate our con- 
clusions as to the merits of the précise case hère presented. 

Défendant contends that complainant has no standing in a court of 
equity because the name it has applied to its hosiery "Holeproof" is 
false and misleading. We are not impressed by this argument. No 
one surely could be misled into the belief that holes will not appear in 
complainant's Sbcks if they are worn long enough, and it is difficult 
to conceive that any one could be f atuous enough to suppose that 
by the use of such a word he could deceive people by inducing a belief 
that the goods to which it was applied would never wear out. It is a 
boastful and fanciful word, easily to be distinguished from the "Syrup 
of Figs" and similar cases where the name or description involved 
misstatements as to the manufacture of the advertised product. 

Nor do we find any particular force in the objection that the word 
is descriptive. The record, as it now stands, sufficiently indicates that 
by expensive advertising and large sales during several years the 
word "Holeproof" has acquired a secondary meaning, indicating to 
the prospective purchaser, not that socks sold under' it are indestruct- 
ible, but that they are those which complainant has been making and 
supplyiiig to consumers, apparently to their entire satisfaction. 

ïhe injunction, however, is too broad, and should be modified in 
thèse respects. 

(1) There is no évidence whatever in the record that défendant has 
ever used the word "Holeproof" or any other word than "Knotalr" 
in connection with the maniifacture, advertisement or sale of its goods. 
Indeed, since "Knotair" is its own distinctive trade-name there seems 
no likelihood of its doing so. Therefore, as we concur with the court 
below in the conclusion that, standing alone, the word "Knotair" is- 
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not an infringement of "Holeproof," we find no vvarrant in the tcs- 
timony for the first clause of the injunction. 

(2) As to sales of defendant's product in response to a request for 
"Holeproof" hosiery, the testimony is conflicting. In the case of two 
sales the assertions of complainant's witnesses are squarely denied by 
defendant's. In two other cases the déniai is not so positive ; the wit- 
ness not recollecting the précise transaction. Upon the record as it 
stands complainant is entitled to the security of an injunction, until 
final hearing, when the facts may be more fuUy shown. Such an in- 
junction can work no préjudice to défendant, if it is truthful in the 
assertion that its sole object is to sel! its own goods under their own 
name and on their own merits. The second clause of the order ap- 
pealed from is, however, too broadly phrased. It would prevent selling 
to a customer, who asked for "Holeproof socks," any goods made by 
défendant, even after it was fully explained to such customer that they 
were not what he came to buy, but another and différent brand made 
by défendant. It should be modified. 

(3) Taking into considération resemblances in shape and character 
of package which resuit from conformity to custom of the trade, we 
are unable to concur in the conclusion that there is sufficient similarity 
as to packages, labeling, etc., to warrant preliminary injunction, in 
the absence of proof that any one has been deceived by defendant's 
acts in that regard. This disposes of the third and fourth clauses of 
the injunction, which as thus modified is affirmed, with half costs of 
this appeal to défendant. 



CHICAGO, I. & L. RY. CO. r. DAVIS. 

(Circuit Court of Appeals, Seventh Circuit. June 2.3, 1909.) 

No. 1,568. 

Masteb and Servant (§ 265*) — Action fob Death of Seevan'ï — Burden of 
I'eoof. 

In an action against a rjiilroad company for the deatli of a brakemau, 
alleged to liave resulted from a détective hand hold on a car, wliere the 
right of recovery depended upou whetiier the defect existed when the car 
was inspected on the evenhig before, and was of such nature that it 
should hâve been disclosed by a careful inspection, or whether it w^s caus- 
ed by the subséquent handling of the car, an instruction that the burden 
rested upon the défendant to prove a proper inspection by a prépondér- 
ance of the évidence was erroneous and prejudiclal to défendant, slnce, 
while it was its duty to produce évidence of the inspection, the burden 
of proof to establish its négligence remained on the plaiutifC. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 902 ; 
Dec. Dig. § 265.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

George W. Kretzinger, for plaintiff in error. 

George H. Peaks and Charles G. Neely, for défendant in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

*For other cases see same topic & § number îu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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GROSSCUF, Circuit Judge. This case was Hère once betore on a 
writ of error brought by the then plaintifï in error (the plaintiff in the 
action below) and the judgment reversed for error in instrueting the 
jury to find a verdict in favor of the now plaintiff in error (the défend- 
ant in the action below). Davis v. Chicago, I. & L. Ry. Co., 151 Fed. 
1008, 81 C. C. A. 286, where the facts will be found fully stated. 

The case then turned, as the case now turns, upon a single question 
of fact, to-wit, whether the defect in the hand hold, from the giving 
away of which the deceased, Herbert A. Davis, received his injuries, 
was a defect that was in existence the evening bef ore the accident and 
when the car was inspected, and was such a defect as a careful inspec- 
tion would hâve disclosed, or whether such defect was the resuit of a 
handling of the car on the side track between such inspection and the 
next morning (due to what is technically called "a cornering of the 
cars"), in that way intervening between the inspection and the time 
of injury. 

On that issue — évidence, circumstantial and direct, being offered pro 
and con — the Court below instructed the jury as foUows (the whole 
colloquy is given to bring out the f ull effect of the instruction) : 

"Mr. Peaks: I hâve no exception, but I want to suggest to the Court to 
charge the jury that the burden is upon the company to prove the inspection 
and to prove contributory négligence. 

The Court: I think I should do that. 

Mr. Peaks: Now, there is nothing to do as to the burden of proof. 

The Court: Yes, I see. 

BIr. Pealcs: And if they are in donbt as to any of thèse matters of défense, 
the company having failed to sustain the burden, then the presumptiou wiil 
be in favor of the plaintiff. 

Mr. Smith: Well, I exeept to that. 

The Court: I wiil state it in a llttle différent way. 

Mr. Peaks: But cover the subject. 

The Court: I will do that now. Counsel calls my attention to the fact that 
I hâve not said anything about the burden of proof, and that is true, I did 
not. 

Now in thèse cases, In a case like this where the évidence as to the condi- 
tion of the car Is mainly in the possession and control of the défendant com- 
pany, the burden is upon it to prove that it made an inspection, a fair, rea- 
sonable inspection of the car. That is to say, you should be able to flnd from 
the more convincing testimoDy, the greater welght of the évidence, that the 
inspection was made. Of course, the testimony ail cornes from the défend- 
ants side. You bave what Mr. Johnson said and what Mr. Husband said and 
the book hère which went in évidence on that subject. 

Now you should be able to flnd from the more convincing testimony, that 
which more reasonably satisfies your judgment than the inferénce the other 
way, that the Insjieetioh was made. 

So, in regard to the question of contributory négligence. Ton may be in 
doubt on that question. If you are, you should remember that the burden 
there also is on the défendant, on the company to show you by the more con- 
vincing testimony (not beyond any reasonable doubt at ail) but by the more 
convincing probabllity of the testimony and évidence in the case that Mr. 
Davis was guilty of a slight want of ordinary care. That is what Is meant 
by the burden of proof being on the défendant on both of thèse issues. 

(Addressing Counsel) Now, if you want to except, or hâve any further sug- 
gestions to make j'ou will come up hère." 

and the Court refused the following instruction: 

"That, if the jury believe from the évidence that the car was cornered after 
a proper inspection, then notice of the defect which was caused from the 
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cornering mnst be brought to tlie défendant or must hâve existed for such a 
length of time as to charge the défendant with notice ot it, before It eau be 
beld liable." 

asked by plaintiflF in error, to the giving and refnsing of which in- 
structions, exceptions were duly taken and error is duly assigned. 

We are of opinion that in the instructions given, error was commit- 
ted — not merely a technical mis-direction upon the law of the burden 
of proof, but a mis-direction that, in the balanced state of the évidence 
pro and con, may hâve determined the verdict of the jury. True, when 
the plaintiff below had proved the condition of the hand hold and the 
injury resulting therefrom, the duty, or in that sensé the "burden," 
rested upon the défendant below to show that a fair and careful in- 
spection had been made that did not reveal the defect, but this shifting 
of the source simply from which testimony is to come, is not a shifting 
of the burden of proof in the sensé that upon the contested issue the 
évidence of the défendant must be more convincing than the évidence 
of the plaintiff. The jury must consider ail of the évidence, with the 
burden remaining just where it was from the beginning, to wit, that 
to establish his case, the plaintiff must make out by a prépondérance 
of proof, the négligence set up as the ground of his action. In other 
words, compliance on the part of the défendant below with its obliga- 
tion to place before the Court and jury évidence peculiarly within its 
own knowledge, possession and control, does not devolve on it the duty 
of persuading the Court and jury that such évidence is more convincing 
than the évidence that cornes from other sources. 

The instruction rejected is technically defective — that is to say, 
it does not submit to the jury the question whether the defect was 
caused by the cornering, but assumes that as established— but its pur- 
pose, doubtless, was to hâve the jury instructed that if they believed 
from the évidence that the car was cornered between the time when 
the inspection took place and when the injury occurred, and that the 
defect was due to such cornering, notice of such cornering must hâve 
been shown to hâve been brought to défendant before the jury could 
find that a defect due to such cornering was négligence within the déc- 
laration, and thus stated, the instruction ought to hâve been given. 
Whether in its defective form, the instruction vvould be sufficient error 
to reverse this case, it is not now necessary to décide. We make the 
foregoing observation in this connection simply as a suggestion to the 
trial court on a future trial. 

The judgment will be reversed and the cause remanded, with in- 
structions to grant the motion for a new trial and to proceed further 
in accordance with this opinion. 
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WABASII R. CO. V. UXIÏED STATES. 

(Circuit Court of Appeals, Seventli Circuit. June 23, 1909.) 

No. 1,403. 

1. Railroads (§ 229*)— Safety Appliance Act— Couplers on Engines. 

A locomotive engiiie used in iuterstate comiuerce iieed not necessarlly 
hâve automatlc couplers at both ends to coniply with Safety Appliance 
Act Mardi 2, 1893, c. 19G, § 2, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), 
where oue end only is coupled and inteuded to be coupled to other cars. 
[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.* 
Duty of railroad compauies to furnish safe appliances, see note to Fel- 
ton V. Bullard, 37 C. O. A. 8,] 

2. Railroads (| 229*)— Safety Appliance Act— Construction — Diligence to 

COMPLY WITII AcT. 

The requirenient of Snfet>- Appliance Act Mareh 2, 1893, c. l&fi, § 2, 27 
Stat. 531 (U. S. Coiiip. St. liHll, p. 3174), that ail cars used in moving iuter- 
state traffic shall be equippert with automatîc couplers coupling by impact, 
and which eau be uncoupleil without the necessity of meu going betweeu 
the ends of the cars, is absolute ; and it is no défense to an action against 
a railroad compauy for its violation by using cars ou which the couplers 
were so out of repair as to necessitate nu-n going betweeu tlie cars to 
operate the saine that the eonipany used due diligence to keep the couplers 
in good repair. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.*] 

In Error to the District Court of the United States for the Eastern 
District of Illinois. 

The vvrlt of errer is to reverse a judgment entered lu favor of the United 
States for one hundred dollars upon each of four counts of a déclaration cliar- 
ging violations of section 2 of the Safety Appliance Act of March 2, 1893 (27 
Stat. 531, c. 196 [U. S. Coni]). St. 1901, p. 3174]). The spécifie act of violation 
cljarged in the first coiint is that the coupling and uiicou])ling apparatus on 
tlie "lî" end of a certain locomotive engine, and lu the second, third and fourth 
counts respectively, that the coupling and uncoupling apparatus on the "B" 
eud of each of three certain freight cars, ail used by plaintiff in error on its 
Une of railroad in the niovement of Interstate traiflc, were out of repair and 
iuoperative to an extent that necessitated meu engaged in the coupling and 
uncoupling of thèse cars, going between the respective ends of the locomotive 
and cars in question and tliose to which they were attaclied in performauce 
of their duty. The further facts are stated in the opinion. 

Edward C. Kramer, for plaintiff in error. 

W. E. Trautman and George A. Crow, for the United States. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Juclge (after stating the facts as above). Two 
questions are raised by the assignments of error that we deem it neces- 
sary to dispose of ; lirst, and relating to the conviction on the first 
count only, was the plaintiff in error entitled to show that the coupling 
on the B end of the engine was not intended to be used, and, secondly, 
whether in complying with the provisions of the Safety Appliance Act, 
proof of a high degree of care and diligence to keep its coupling ap- 
paratus in good repair, as required by the Act, would reheve it from 
hability under the Act as against mère proof by the Government that 

•For otlier coses see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r ludo.tes 
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the couplers were not in fact in good working ôrder at a given time 
during the course of an interstate journey. 

( 1) The first question is raised by the f ollowing instruction, offered 
and refused: 

"That If the jury believe from the évidence that the engine No. 516 had 
originally been equipped with automatic couplers at both the A end and the B 
end, but that at the time alleged In the first count of the plalntiCCs déclaration, 
the lock Chain had been disconnected, and the Isnuckle removed from the cou- 
pler at the B end and that thereby the sald coupler at the B end of said engine 
was placed in such a condition that no other car could be coupled to the en- 
gine at such B end or uncoupled therefrom elther by going between the cars 
or not, and that the coupler at the A end of such engine was in good condition 
and that the said coupler at the A end of said engine was the only one used 
by défendant at the time in question in moving Interstate trafflc, then the de- 
fendant is not liable for the condition of the said coupler at the B end of sald 
engine and you should find the défendant not guilty as to the first count of 
plaintiff's déclaration," 

— and by évidence, excluded by the Court, tending to prove that the 
coupling on the B end of the engine was not intended to be used — 
that such coupler had been disconnected and the knuckle taken out, in 
pursuance of a purpose that it should not be used. 

The argument of the Government may be reduced to this syllogism : 
The Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 
[U. S. Comp. St. 1901. p. 3154] amended by Act June 29, 1906, c. 
3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1907, p. 892]) requires that 
every "car" used in moving interstate traffic shall be equipped with 
"couplers" coupling automatically with impact; the Suprême Court 
has held in Johnson v. Southern Pacific Company, 196 U. S. 1, 25 
Sup. Ct. 158, 49 L,. Ed. 363, that a locomotive engine is a car within 
the meaning of the statute; therefore, locomotive engines must be 
equipped with "couplers," and inasmuch as "couplers" means more 
than one coupler, and if more than a coupler on the tender is used the 
other must be used on the B end of the engine, therefore, an engine 
unequipped with a coupler at its B end, in accordance with the re- 
quirements of the Act, is a violation of the Act. 

The difficulty with this reasoning is, first, in the assumption that 
under the doctrine of the Johnson Case a locomotive and a car are 
synonymous terms in every respect and for every purpose — a rigidity 
of construction that the Suprême Court never intended; and the sec- 
ond difficulty is in the assumption that, because couplers, in the stat- 
ute, is in the plural, there can be no car without a coupler at each end, 
irrespective of the use to which such car is put. As was said by the 
Suprême Court in the Johnson Case, the primary object of the act 
was to promote the public welfare by securing the safety of employées 
and travelers. Its design to give relief was more dominant than to 
inflict punishment — a view of the statute that is whoUy irreconcilable 
with a construction that would require the designated couplers to be 
placed where they were never used or intended to be used. 

(2) The second question is raised by the following instruction to 
the jury, to which exception was duly entered: 

"The testimony of the defendant's witnesses was admitted hère as to the 
inspection of those cars, for the purpose of tending to show as far as In your 
172 F.— 55 
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jndgment It doeatend to'show, that the defendant's cars were Iti goofl 
order. The mère fact that the défendant had used diligence or care co Ueop 
those cars In a reasonably, safe condition ,is not a question before you. That is 
no défense to this suit. Tîils Statute Is commandiug, and requires the défend- 
ant at its péril to keep thèse oouplers In such condition so that the mon whose 
business It is to couple them will not be requlred to go between the cars to do 
It; and if you believe frOm ail the évidence In this case that they were so out 
of order that they could not be coupled Without men going between the cars to 
do the coupliug, then thei défendant would be gullty under this déclaration, 
and you wlU so flnd," 

— supported by évidence tending to show that the plaintiff in errer had 
used diligence and care to keep the cars in a reasonably safe condition. 

Since this case was brought hère and the briefs filed, this question 
has been disposed of against the contentions of the plaintiff in error 
in the case of St. Louis, Iron Mountain & Southern Ry. v. Taylor, 
Administratrix, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061. 

The judgment entered upon the first count of the déclaration is 
hereby reyersed. The judgment entered upon the remaining counts is 
afifirmed, and the case is remanded to the District Court witli instruc- 
tions tp modify accordingly. 



MINNEAPOLIS, ST. P. & S. S. M. RY. CO. r. STEIVENSON. 

(Circuit Court of Appeals, Eighth Circuit. August 9, 1909.) 

No. 2,976. 

1. Eatlroads (§ 303*) — Conteact roa Peivate Ohossing — Détective Con- 

BTBUCTION. 

Where a rallrond company contracted with a landowner in securing 
right of way to build and maintaln a safe aud' adéquate crossing on the 
land for the owner's use, and thereaf ter made a crossing which remalned 
for a year without altération, such facts are sufflcient to establish that 
the crossing made was Intended as the one required by the contract, and 
the company Is llable for an Injury to the landowner resulting from Its 
failure to comply wIth such contract by malilng it reasonably safe and 
adéquate. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dlg. §§ 959-963 ; Dec: 
DIg. § 303.*] 

2. Eailroads (| 3.50*) — Action for Neqligent Constbuction of Pbivate 

Crossing— Questions for Jury. 

In an action against a railroad company to recover for an Injury to 
plaintiff by reason of the alleged négligence of défendant in construoting a 
private crossing, the question of defendant's négligence and of plaiutiff's 
contributory négligence held properly submitted to the jury under the 
évidence. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dig. §§ 1154, 1168; Dec. 
Dlg. § 350.*] 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

Alfred H. Bright (Bail, Watson, Young & Ivawrence, on the brief), 
for plaintiff in error. 

P. J. McClory (Houska & McFarline, on the brief), for défendant 
in error. 
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Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

CARLAND, District Judge. Thomas Stevenson is the owner of 
the N. E. /4 of section 4, townsliip 159, range 69, county of Rolette, 
N. D. The Mitineapolis, St. Paul & Sault Ste. Marie Railway Com- 
pany built its line of railroad across said land in the year 1905. This 
suit was brought by Stevenson against the railway company to recover 
damages for personal injuries received by him by reason of a breach 
of a certain contract, theretofore entered into betvveen Stevenson and 
the railway company, in regard to the construction and keeping in re- 
pair of a private crossing over said railroad on the land above describ- 
ed. The complaint alleged that the railway company had through 
carelessness and négligence failed to construct and keep in repair a 
reasonably saf e crossing in accordance with its contract ; that Steven- 
son, in attempting to use said crossing on October 33, 1906, received 
Personal injuries which are described in the complaint. The following 
allégations of the complaint are admitted by the answer of the rail- 
way company: 

"That the right of way of said defoiidant's railway over and across said 
northeast quarter of section four, township one liundred and flfty-nine, range 
sixty-nine, was granted by said plaintift' to said défendant under a spécial 
agreement by said défendant that it would make and keep in good repair one 
causeway or other safe and adéquate means of crossing the same on the north- 
east quarter of section fonr, township one huudred fifty-nine, range sixty-nine." 

"That during the spring of 1906 the said défendant railway company con- 
structed a crossing over Its railway grade aud tracks, wliich said crossing was 
constructed on the said northeast quarter of section four, township one hun- 
dred fifty-nine, range sixty-nine, as a roadway for the use and benefit of said 
plaintiff and the public under the agreement set forth in paragraph four of 
this complaint." 

At the trial plaintifif recovered a verdict, and the railway com- 
pany bas brought the case hère by writ of error. 

The only' error assigned is that the court erred in overruling the 
motion made by the défendant at the conclusion of ail the évidence 
in the case for an instruction to the jury to return their verdict in fa- 
vor of the défendant. The motion referred to simply renewed the mo- 
tion made by défendant at the close of plaintiff's évidence. The mo- 
tion made at the close of plaintiff's évidence specified two grounds as 
a basis for the motion : 

First. That the évidence wholly failed to show any négligence on 
the part of the défendant causing or contributing to plaintiff's injuries. 

Second. That the undisputed évidence showed that the plaintiff's 
injuries resulted wholly, or in part, at least, from his own négligence. 

The évidence shows without contradiction that ail the railway com- 
pany did in the construction of a crossing in accordance with its agree- 
ment prior to October 23, 1906, was to place planks between the rails 
of its track on one plank on the outer side of each rail; that on the 
north side of the track, where said planks were laid, a borrow pit or 
ditch had been allowed to remain without any filling, except some 
stone which had been thrown therein by Stevenson. In fact, counsel 



868 ' 1T2 FEDERAL REPORTER. 

for the railway company seek to maintain the position that the railway 
Company had never constructed a crossing, and was therefore not li- 
able for not maintaining it, or that it had constructed it so negHgently 
that a man of ordinary care and prudence would not hâve used it. We 
thiuk, however, that the admissions in the pleadings, taken in connec- 
tion with the fact that this crossing remained in the same condition 
from November, 1905, to October 33, 1906, so far as anything being 
done to the same by the company is concerned, establishes the fact 
that the railway company had constructed ail the crossing it intended 
to. There was abundant évidence to go to the jury on the question of 
whether the railway company was négligent in the construction or in 
keeping in repair the crossing in question. 

There is évidence in the record that the plaintifï had used this cross- 
ing in the fall of 1905, and also during the farming and threshing sea- 
son of 1906. In 1906 he hauled between 1,400 and 1,500 bushels of 
wheat over it. The trial court submitted the question to the jury un- 
der proper instructions as to whether the crossing was so defective 
that a man of ordinary care and prudence would not hâve used the 
same, and the jury upon that issue found that it was not. There was 
beyond question suiïîcient évidence to sustain their finding. The plain- 
tifï brought his action squarely upon his contract, which imposed the 
same duty upon the railway company, so far as plaintiff is concerned, 
as if a statute had required the railway company to do the same thing. 
Gulf, C. & S. F. R. Co. V. Washington, 49 Fed. 347, 1 C. C. A. 286 
(Court of Appeals, 8th Circuit). 

There being no merit in the errors assigned, the judgment is af- 
firmed. 



HOWB V. MERIWETHEK.t 
(Circuit Court of Appeals, Eigbth Circuit August 9, 1909.) 

No. 2,978. 

BJECTMENT (§ 50*)— INTEBVENTION— PLEADING. 

Under Gen. St. Kan. 1905, § 4909, providing that, "when In an action 
for tlie recovery of real or personal property auy person Iiaviug an In- 
terest In the property applies to be made a party, the court may order It 
done," It is incumbent on one applying to be made a party to an action of 
ejectment to plead facts showiiig that he bas a direct and Immédiate in- 
terest in the property, which wiil be affeeted by tiie judgment. 

[Ed. Note. — For other cases, see Ejectmeut, Cent. Dig. § 145; Dec. Dlg. 
i 50.*] 

In Error to the Circuit Court of the United tàtates for the District 
of Kansas. 

L. W. Keplinger, for plaintifï in error. 
R. E. Bail, for défendant in error. 

Before ADAMS, Circuit Judge, and CARLAND, District Judge. 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to dat«, & Rep'r Indexe* 
t Rehearing denled October 7, 1909. 
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CARLAND, District Judge. On September 23, 1907, Meriwether 
commencée! an action in ejectment agaiiist Henry Black, James Black, 
Wilda Black, Joseph Turner, and Frances Robinson, in the United 
States Circuit Court for the District of Kansas, to recover the posses- 
sion of a certain pièce of land located in Wyandotte county, in said 
State. December 14, 1907, said défendants filed an answer in said 
cause. Jvme 9, 1908, judgment for the plaintiff was rendered in said 
action upon stipulation. At the time the motion for judgment was 
made one S. K. Howe made an application to the court to be substitut- 
ed as défendant in said action. The motion was denied, and Howe 
sued out a writ of error. 

Section 4909, Gen. St. Kan. 1905, provides as follows: 

"When in an action for tUe recovery of real or personal proiierty any pcv- 
son liaving an Interest in tlie property applies to be made a party, the court 
îuay order it done." 

The ruling of the trial court was right. The moving papers disclosed 
no interest wha^ever in Howe to the land in dispute. Under the stat- 
ute quoted, it was not sufficient for Howe to merely allège that lie had 
an interest in the land in controversy ; but he was bound to make 
that interest appear by proper allégations in his pétition, so that the 
court could see that, if tlîe facts stated were true, he had such a direct 
and immédiate interest in the matter in litigation that he would either 
gain or lose by the direct légal opération and effect of the judgment. 
Smith V. Gale, 144 U. S. 517, 12 Sup. Ct. 674, 36 L. Ed. 521; Horn 
V. Water Co., 13 Cal. 69, 73 Am. Dec. 569 ; Lewis v. Harwood, 28 
Minn. 428, 10 N. W. 586 ; Cofïey v. Greenfield, 62 Cal. 602. 

Judgment affirmed. 



HENNKBIQUE CONST. CO. v. MYERS et al. 

(Circuit Court of Appeals, Tliird Circuit. August 10, 1909.) 

No. 46. 

1. Patents (§ 132*) — ïerm — Limitation by Term of Piîiob Foreign Patent. , 

The provisions of Rev. St. § 4887, Ijefore its amendment in 1897 (TJ. S. 
Comp. St. 19()1, p. .';382), that "every patent granted for an invention 
whicli has been previously patented in a foreign country sliall be so lini- 
Ited as to expire at the same tinie witli the foreign patent," related to 
matters of substance and not of forui merely, applying only vvhere there 
is a valid foreign patent, and a United States patent for an alleged in- 
vention whlch was covered by a prior oertiû'-ate of addition to a Frencli 
patent is not limited to the terni of tlie French iiatent, where the same 
was adjudged null and void by tlio French courts on tlie grouud of antic- 
ipation; the effect of sucli judgment under the law of France being to 
render the patent, with any certifleates of addition t'iereto, a nuility 
from the beginning. Bnfïington, Circuit .Tudge, dissentitig. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 1.32.*] 

2. Treaties (§ 11*) — Statutes— Effect of ïreaty. 

By the convention concluded at P.russels December 14, 1900, by tlie In- 
ternational Conférence for the Protection of Industrial Property, at wJiich 

'For other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tlie United States was represented, It was among other thiugs ordained: 
"Art. 4 bis. Patents applied for In the différent contracting States by 
persons admitted to the benefit of the convention under the ternis of ar- 
ticles 2 and 3 shall be independent of the patents obtained for the same 
Invention in the other states, adhérents or nouadherents to the Union. 
This provision, shall apply to patents existing at the tiine of Its going 
into eflfect. The same rule applies in the case of adhésion of new states 
to patents already existing on both sides at the tlme of the adhésion." 
This convention was ratifled by the Senate March 7, 1901, and proelaiiu- 
ed by the Président to go into effect September 14, 1902. 32 Stat. 1030. 
Held, that such treaty was self-executlng, and the effect of its ratifica- 
tion was a complète doing away with the Interdependence of foreign and 
domestic patents, and of the limitation imposed on the term of domestic 
patents for inventions previously patented In foreign countries by Ilev. 
St. § 4887, prier to its aniendment in 1897 (U. S. Oonip. St. 1001 p. 3382). 
Per Archbald, District Judge, and Gray, Circuit Judge, concurring. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 11 ; Dec. Dig. 
§ 11.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. > 

Wm. B. Whitney and John G. Johnson, for appellant. 
Arthur Steuart and Drury W. Cooper, for appellees. 

Beforè GRAY and BUFFiNGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

GRAY, Circuit Judge. The appellant, as complainant below. on 
September 16, 1907, filed its bill in the United States Circuit Court 
for the Eastern District of Pennsylvania, against the défendants, the 
appellees hère, alleging that letters patent of the United States, bear- 
ing date the 4th day of October, 1898, and numbered 611,907, had 
been issued to it for a certain invention, particularly mentioned and 
described in the spécifications attached thereto, which letters patent 
granted to the complainant the exclusive right to make, use, and vend 
the same for the term of 17 years from the said 4th day of October, 
1898. The bill then charges défendant with infringement of said let- 
ters patent, and prays for the usual injunctions, preliminary and final, 
restraining the said défendants, their agents, servants, etc., from fur- 
ther infringement or violation thereof, and for an accounting. 

The défendants, after having filed an answer to the bill, by consent 
withdrew the same and filed a so-called plea to the jurisdiction of the 
court, alleging that under the provisions of section 4887 of the Re- 
vised Statutes, before its amendment by Act March 3, 1897, c. 391, 
§ 3, 29 Stat. 692 (U. S. Comp. St. 1901, p. 3382), and as applicable 
thereto, the patent in suit expired August 8, 1907, prior to the filing 
of the bill of complaint, by reason of the expiration on that date of a 
French certificate of addition to a French patent, wherein and where- 
by the invention of the patent in suit had been previously patented 
by Hennebique in France. 

The replication by complainant to the défendants' answer, was allow- 
ed to stand as a replication to the plea. The case was heard upon 

•For other cases sec same topic & S numbee in Dec. & Am. Digs. 1D07 to date. & Rep'r Indexes 
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ail agreed statement of facts, which présentée!- two points of law for 
décision, viz. : 

First, whether a certiflcate of addition to what was in form a regularly is- 
sued French patent, but wliieh lias been authorltatively and finally adjudg- 
ed by the Freneh courts to be a nulllty and of no efCect in law, can limit the 
term of a later United States patent for the sanie invention, under section 
4887 of the Revised Statùtes, before Its amendment by the act of Marc-h 3, 
1897? 

Second, whether the sald section 4887 has been abrogated by the treaty 
known as "An Additional Act for the International Protection of Industrlal 
Property" (32 Stat. 1036), lu so far as it provided for the limitation by prlor 
foreign patents of the term of a United States patent which was existing at 
the time the said treaty went into efCect? 

The court below sustained défendants' plea and directed the dis- 
missal of complainant's bill, without filing an opinion, or otherwise 
stating the ground of its action. 

The agreed statement above referred to brings into the record, by 
stipulation, ail the facts necessary to the détermination of the points 
of law above stated, including the pertinent provisions of the French 
law and the décisions of the French courts interpreting the same, and 
applicable to the French patent, and the addition thereto, referred to 
in the plea, the efïect of which plea was to admit also the allégations 
of the bill of complaint. From the facts thus fully stated, it appears 
that the patent in suit was issued to Hennebique, October 4, 1898, up- 
on an application filed December 29, 1897, for the fuU term of 17 years. 
It also appears that a French patent. No. 233,546, was issued to Hen- 
nebique, in 1892, for a term of 15 years from August 8, 1892, and 
therefore limited to expire on August 8, 1907. The first certificate 
of addition thereto was issued to said Hennebique in 1893, and a 
second certificate of addition on April 6, 1898, upon an application 
therefor filed December 18, 1897. It is also admitted that, by French 
law, certificates of additions expire with the expiration of the original 
patent, It also appears that the invention which is the subject of the 
patent in suit — 

"is the same invention which the same inventer, Hennebique, attempted to 
patent in France, by liling on December 18, 1807, in fuU conipliance with the 
law of France then in force, the second certificate of addition to his prior 
French patent. No. 223,546, which said second certiflcate of addition was is- 
sued April 6, 1898, and granted to him such right as could legally resuit 
from such patent and certificate." 

It is also established, in the stipulated record, that the original 
French patent and the first certificate of addition hâve been declared 
null and void by the French courts. This was first donc on March 
4, 1903, in an action brought by said François Hennebique against 
certain persons, for the infringement of said French patent. No. 223,- 
546, by the Civil Tribunal of First Instance for the Department of the 
Seine ; then, on an appeal taken by the said Hennebique from the said 
judgment of March 4, 1903, by the French Court of Appeals, on De- 
cember 14, 1906, a duly certified copy of the decree of the latter court 
being embraced as an exhibit in the stipulated record. And again, 
on July 20, 1905, in an action brought by certain complainants against 
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said Hennebique, under the provisions of article 34 of the FrencH law 
of July 5, 1844, for the annulment of said French patent, No. 223,546, 
and said first certificate of addition of August 7, 1893, the Civil Tri- 
bunal of First Instance for the Department of the Seine rendered a 
judgment referring the cause to a board of experts, to examine and re- 
port as to the validity of the said French patent, in view of certain prior 
French patents, and on appeal taken by the complainants from the said 
judgment, and on cross-appeal taken by said Hennebique, the French 
Court of Appeals, on December 14, 1906, rendered a decree, in which 
they held that the référence to a board of experts was unnecessary, re- 
versed the judgment of the Tribunal of First Instance, and held and 
adjudged that said French patent. No. 223,546, was null and void, in 
view of a certain prior French patent, and that said first certificate 
of addition, of August 7, 1893, was also null and void, since, being 
only an accessory, it could not exist independently of the principal pat- 
ent. A duly certified copy of said decree is embraced as an exhibit in 
the stipulated record. Appeals to the Court of Cassation, taken by the 
said Hennebique, from the said decree of December 14, 1906, were 
dismissed in February, 1908. 

It further appears, by the stipulated record, that the effect in law of 
the above judgments and decrees, adjudging the nullity of said French 
patent, No. 223,546, was to render said certificate of addition there- 
to, of December 18, 1897, equally null and void, and that, by the 
French law, there is always this différence between the nullity and the 
forfeiture of a patent, that the forfeiture only affects the future of the 
patent, while the nullity affects it in the past as well, and that a patent 
which is null is a patent which is found never to hâve had any existence, 
one which in law never had any reason for existing, while, a patent 
which has become forfeited, on the other hand, is a patent which had a 
légal existence up to the time when the cause of forfeiture became a 
fact. 

. It follows, then, from the agreed statement of facts, that the French 
patent of 1892, as thus authoritively and finally adjudged, is and al- 
ways a nullity, and the certificate of addition thereto, of December 
18, 1897, as well as that of 1893, never existed in légal effect, because 
it could receive no life from the dead patent, upon which it was ingraft- 
ed. The question then recurs, can the delivery of such certificate of 
addition, which was a patent in form only, but which granted no mon- 
opoly whatever, because it was null and of no effect in law, be regard- 
ed as such a prior patenting of the invention of the patent in suit, as 
will limit the term of that patent under the provisions of section 4887 
of the Revised Statutes? That section reads as follows: 

"Sec. 4887. No person shall be debarred from receiving a patent for his in- 
vention or discovery, nor sliall any patent be declared Invalid, by reason of 
Its liaving been first patented or caused to be pntented in a foreign country, 
unless the same has been introduced into public use in the United States for 
more than two years prior to the application. But every patent granted for 
an invention which has been previously patented in a foreign country, shal! 
be so limited as to expire at the same time with the foreign patent," etc. 

The French patent law confers exclusive rights, under the condi- 
tions set forth, for the invention or discovery of a new industrial prod- 
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uct, or of a new means or new application of old means for obtaining 
an industrial resuit or product. It also provides that patents demand- 
ed in due form shall be delivered, without previous examination, at 
the applicant's own risk, and without guaranty as to either the reality, 
novelty, or merit of the invention; and it also déclares that patents 
delivered shall be null and void whenever the discovery, invention, or 
application is not new. And it also gives to ail parties having an in- 
terest therein, a right of action in civil tribunals of first instance, for 
the annulment thereof. 

It was on the express ground that the alleged invention or device of 
the French patent hère in question was not new that said patent was 
declared by the French courts to be null and void, and that the let- 
ters patent were a nullity. The exclusive privilège which purported 
to be conveyed by the French patent, and the certificates of addition 
thereto, never legally existed in contemplation of the French law. 
There was no monopoly, substantial or otherwise, that could withstand 
challenge; none that could successfully be asserted against the use 
by the public of the invention purporting to be patented. The words 
"foreign patent" and "patented in a foreign country," in section 4887, 
must be taken to connote matters of substance, and not of mère form, 
and the French patent and the addition thereto, though regular in 
form, conferred no such privilège or monopoly as would bring theni 
within the purview of the section referred to. They conveyed to the 
patentée no substantial rights, and secured to him no valuable monopoly 
which he could enforce in the courts. Société Anonyme v. Gen. Élec. 
Co. (C. C.) 97 Fed. 604. 

There is nothing on the face of the letters patent to show that it is 
limited to expire at the same time with a foreign patent which limits 
its life. Ail letters patent are issued to a qualified inventer for the full 
term of 17 years, pursuant to the provisions of section 23 of the patent 
act of 1870 (Act July 8, 1870, c. 230, 16 Stat. 201). Further provisions 
of the act, as embodied in section 4887 of the Revised Statutes, provid- 
ing in efïect that, when the patentée bas been granted in a foreign 
country such a valid and substantial exclusive privilège or patent as 
we bave above described, the life of a United States patent will expire 
with the expiration of such foreign patent. No such condition is shown 
to exist in relation to the patent in suit. The second certificate of addi- 
tion, of December 18, 1897, covering the same invention as the patent 
in suit, is shown to bave been, by the French law, as set forth in the 
stipulât ed record and as adjudged and decreed by the French court, 
prior to the filing of this bill, a nullity, and void ab initio. It is im- 
possible to hold, therefore, that the term of the patent in suit is limit- 
ed by the said second addition to the French patent, and the plea to 
that effect is without merit. 

The view we bave thus taken makes it unnecessary to consider the 
second point of law raised by the appellant, viz., whether the said sec- 
tion 4887 had been abrogated by the treaty known as "an additional 
act for the international protection of industrial property." But, if 
it is called for in order to support our judgment, I may say that I 
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agrée with the views on the s'^bject expressed in the concurring opin- 
ion of Judge Archbald. 

The decree of the court below, therefore, sustaining the défendantes 
plea and dismissing the bill of complaint, is hereby reversed. 

BUFFINGTON, Circuit Judge (dissenting). I cannot concur in 
the opinion of the court. On August 8, 1892, a French patent No. 
233,546, for concrète construction, was granted to François Hen- 
nebique for 15 years. Five years later Hennebique made another and 
distinct invention, but of the same gênerai character as his above origi- 
nal patent. Under the French law this second invention could be pat- 
ented either independently or as a certificate of addition to the original 
patent. This latter course Hennebique followed, and on April 6, 1898, 
was granted a certificate of addition (numbered 2) for this new inven- 
tion, to expire August 8, 1907. Under the French law : 

"The certificate of addition bas no existence of its own, and follows, in ail 
Its vicissitudes, the fate of the principal patent. If, tîien, the pateiit becomes 
forfeitert, the certificate falls with it as a mal ter of law, even tbougli the sub- 
ject-matter of the certificate was Itself both new and patentable." 

On December 29, 1897, Hennebique applied for an American patent 
on the invention covered by his second certificate of addition above 
described, and on October 4, 1898, the patent in suit. No. 611,907, for 
this invention, a "construction of joists, girders, and the like," was 
granted to him. New, it wil! be observed this patent was not for the 
invention covered by Hennebique's original French patent. No. 223,- 
546, granted in 1892, but, as stipulated in the record (clause 5), for the 
same invention involved in his second addition granted in 1898. Hen- 
nebique's invention having thus, as stipulated, been previously patent- 
ed abroad, the application became subject to, and the term of his pat- 
ent fixed by, Rev. St. § 4887, which as then in force had this proviso : 

"But every patent granted for an invention which has been previous>j 
granted In a foreign country shall be so limited as to expire at the same time 
with the foreign patent, or If there be more than one, at the same time with 
the one having the shortest term, and In no case shall it be In force more than 
seventeen years." 

Now, clearly, this statute contemplated that the term for which a 
patent granted under it ran should be fixed by years when it was is- 
sued. The use of the word "term" — "at the same time with the one 
having the shortest term"' — shows that and manifests an intent to fix, 
by référence to the existing term of the foreign patent, the term grant- 
ed of the American one. "Id certum est quod certum reddi potest." 
And the statute has been uniformly construed as granting a predeter- 
mined, and not a post-determinable, term. In Henry v. Providence 
Tool Ce, Fed. Cas. No. 6,384, 3 Ban. & A. 601, Mr. Justice Clifïord, 
sitting at circuit, had occasion to consider this act with référence to 
the question whether the term of the American patent was conclusively 
fixed when the patent issued. He there said : 

"What Is the true construction of the act of Congress under which the pat- 
ent in suit is granted? * * • Congress employs the words 'the foreign 
patent,' evidently referrlng to the term of the foreign patent, to define the 
term of the domestie patent. Had Congress intended to grant a patent for 
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an Indefinite term, or for an uiicertain and undeflned duration, they would 
hâve empioyed suitable words to express siich an intent." 

After stating the purposes of the patent law and that the require- 
ments of the spécification were meant to fulfill them, he says : 

"Adopt the theory of the complalnant, and none of thèse requirements 
would be of any avail. as none could foreknow whether the term of the pat- 
ent was for three and not for seven years, or for some indeterniinate term of 
duration, the effect of whleh would be to make the rlghts of property in this 
country dépend upon the discrétion exereised by a foreign sovereign. Sup- 
port to that view Is derlved from the words of the section, which refer not 
only to the foreign patent, but, if there be more than one, to the one having 
the shortest term, which, In elïect, excludes the theory that the provision in 
any view can be held to include any subséquent prolongation or extension of 
the monopoly beyond what was then vested in the foreign patentée. If Con- 
gress has intended otherwlse, the language would hâve been différent, and 
words would hâve been employed to signify that the domestic patent should 
continue as long as the same invention was protected by the foreign govern- 
ment." 

Mr. Justice Clifford's construction of the statute was cited and fol- 
lowed by Mr. Justice Blatchford (then Circuit Judge) in Reissner v. 
Sharp, Fed. Cas. No. 11,689, 4 Ban. & A. 366, saying: 

"But Mr. Justice ClifCord held that Congress never Intended to extend the 
term of the United States patent beyond the légal term secured to the for- 
eign patentée wlien the United States patent was granted, and that no act of 
a foreign sovereign, nor any act of a foreign législature, could hâve the ef- 
fect to prolong the term of a patent granted hère beyond the term prescrih- 
ed bj' the act of Congress. Mr. Justice CllCford refers, with force, to the con- 
sidérations that, as the statute refers not only to the foreign patent, but, if 
there be more than one, to the one having the shortest term, It caunot be held 
to include any subséquent prolongation or extension of the monopoly beyond 
that vested in the foreign patentée at the time of the grantlng of the United 
States patent ; that, If Congress had intended otherwise, the language would 
hâve been différent, and words would hâve been employed to signify that the 
domestic patent should continue as long as the same invention was protected 
by the foreign government ; and that, under the opposite rule, nelther the au- 
thorities of the United States, nor invent ors, nor the public would ever be 
able to know what the patentée acquirod under a patent granted by the Unit- 
ed States, in a case where the invention had been previously patented in a 
foreign country." 

That Rev. St. § 4887, fixed unchangeably the term of the American 
patent was the view of Mr. Justice Bradley, who in Bâte Refrigerating 
Co. V. Gillett (C. C.) 31 Fed. 815, says: 

"The term of the PJuglish patent fixed the term of the American patent, 
nothing more, nothing less. ïhe subséquent fate of the English patent had 
no effect upon the American. ïhe life of each after its inception proceeded In- 
dependently of the life of the other. See Protective Co. v. Burglar Alarm Co. 
(C. O.) 21 Fed. 458; Paillard v. Bruno (C. C.) 29 Fed. SIU." 

In the case cited from 31 Fed. 458, Judge Wheeler said : 

"The statute merely required that in such case [that is, where there Is a 
prlor foreign patent] tlie patent shall bë so limited as to expire at the same 
tlme with the foreign patent. Rev. St. § 4887. This seems to mean that the 
term of the patent shall be as long as the remainder of the term for which 
the patent was granted there, without référence to incidents occurring after 
the grant. Henry v. Providence Tool Ce, Fed. Cas. No. C,384, 8 Ban. & A. 
501 ; Reissner v. Sharp, 16 Blatchf. 383, Fed. Cas. No. 11,G89. It refers to flx- 
ing the term, not to keeping the foreign patent in force." 
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And in Paillard v. Bruno, supra, Judge Wallace Iield : 

"According to the construction tbus placed upon tlie section, It should be 
read as though it declared tliat tho United States patent is to expire at the 
same time with ttie term of tlie foreign patent prevlously obtained for tlie 
same invention, or, if tliere be more tlian one, at tlie same time with the one 
having the shortest term. Upon this construction the duration of the term 
of the United States patent flxed when the patent issues, according to the 
maxim, *Id certum est (juod certum reddi potest.' Under any other construc- 
tion, nelther the Commissiouer of Patents, nor the patentée, nor the public 
would linow the duration of the grant. The term of a patent is the period 
of duration expvessed in the grant. It may be terminated by opération of 
law, or by the act of tlie parties, at an earlier time; aud consequently It 
might happen that of two patents the one having the shortest term may bave 
the longest life." 

So, also, Judge Simonton, in Bonsack v. Smith (C. C.) 70 Fed. 392, 
held: 

"In constrning this section, the meaniug of the words 'expire' and 'term' 
is controUing. Section 4887 makes the American patent 'expire' at the same 
time with, the foreign patent, or, if there be more than one, at the same time 
with the one having the shortest 'term.' ïhe Suprême Court of the United 
States, in one of the l'ew cases on this point, construe this word 'expire' to 
mean cease to exlst because of the termination of the duration of the original 
grant, and not to mean cease or détermine by reasoii of some penalty or for- 
feiture for the nonperformaiice of some condition subséquent. Pohl v. Brew- 
Ing Oo., 134 U. S. 381, 10 Sup. Ot. 577, 33 L. Ed. 953." 

To me it is clear that, as said above, the words "expire" and "term" 
are the controlling words of the statute, and that the word "ex- 
pire" means an expiration by lapse of the time of the term. The 
words "so limited as to expire at the same time with the foreign pat- 
ent" are équivalent to reading "so limited as to expire at the same time 
with [the expiration of the term of] the foreign patent"; or, in other 
words, "expire" refers solely to an ending at the end of the term by 
the passage of time. And that this is the proper construction of the 
section is apparent from what was said in Pohl v. Brewing Company, 
supra. It is true the question there before the court was the alleged 
lapsing of the domestic patent by the subséquent f orfeiture of the limit- 
ing foreign one. But in deciding that question it was held that no 
• Such lapse took place, because there was nothing in the statute to limit 
the duration of the domestic patent, save the duration of the légal term 
of the foreign patent in force at the time. Thus it is said: 

"Tlier-e is nothing in the statute whieh admits of the view that the duration 
of the United States patent is to be limited by anything but the duration of 
the légal term of the foreign patent in force at the time of the issuing of the 
United States patent, or that it is limited by any lapsing or forfeiture of any 
portion of the term of such foreign patent, by means of the opération of a 
condition subséquent, according to the foreign statute. In saying that 'every 
patent granted for an invention which has lieeu previously patented in a for- 
eign country shall be so, limited as to expire at the same time with the foreign 
patent,' tlie statute manifestly assumes that the patent previously granted in 
a foreign country is one granted for a definite term ; and Its meaning is that 
the United States patent shall be so limited as to expire at the same time 
with such term of the foreign patent, i" ■* * In the view that section 
4887 is to be read as If it said that the United States patent is to be so limit- 
ed as to expire at the same time with the expiration of the term of tho for- 
eign patent, or, if there be more than one, at the same time with the expira- 
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tion of the term of the one having the shortefst term, the interprétation we 
hâve given to it is in harmony wltli tlie interprétation of the words 'expira- 
tion of term' in analogous cases. Oaliley y. Schoomnaker, 15 Wend. (N. ï.) 
226; Beach y. Nixon, 9 N. y. 35; Faruum y. Platt, 8 Pick. (Mass.) 339, 19 
Am. Dec. 330. In tbose cases it was held that the words 'expiration of term' 
do not mean expiration of term through a forfeiture by breacli of a condition, 
but mean expiration by lapse of time." 

And the case of Oakley v. Schoonmaker, supra, which is thus ap- 
proved, brings out very clearly that the expiration of the term is an 
expiration at ils time limit, saying : 

"The landlord cannot avail himself of the tenant's violation of his agree- 
ment as to cutting wood, if that were an act vvhleh would work h forfeiture. 
That is not the expiration of the time referred to in the Ist sul)dlvlsion of 
the twenty-eighth section. The statute means expiration by lapse of time." 

Thèse cases constrain us to hold that when the American patent was 
granted to Hennebique, there then being a prior French patent to him 
which expired on August 8, 1907, the American patent was unchange- 
ably fixed to expire on that day. Such became the contract between 
him and the government, and thereby the latter contracted to give Hen- 
nebique a monopoly of his invention until August 8, 1907. Such were 
the terms of the grant, and under ail the foregoing cases such would 
hâve been the construction placed by them on that contract. Now, as 
the stipulation concèdes the identity of the two inventions, Rev. St. § 
4887, applies, and it necessarily follows that, if that contract is to be 
reformed or modified, it must be so because the statute so provides. 
But the statute nowhere so provides. 

It is said, however, in the majority opinion, that when the words 
"foreign patent" were used in the statute Congress in effect meant a 
valid foreign patent and one that on légal test should be adjudged val- 
id. The simple answer to such a contention is that the act nowhere 
so says. By its silence it made no criterion of the void, voidable, or 
forfeiture character of the foreign patent, and the only feature there- 
of it does, by référence, adopt is its length of term, and where there is 
more than one patent it takes the shortest as embodying the contract 
it makes with the foreign inventer. The intent of the statute is man- 
ifest. Finding an outstanding monopoly granted by a foreign govern- 
ment for the same invention, it contracted to grant a domestic monop- 
oly for that term. It simply inquired whether tliis invention "has been 
previously granted in a foreign country." Whether the patent was 
void or voidable, forfeitable or not, was not provided for by the stat- 
ute. Length of term was the only test, or, as Justice Bradley put it 
in his direct, forcible words : 

"The term of the English (foreign) patent iîxes the term of the American 
patent, nothing more, nothing less." 

That is the plain meaning of the words. There is no ground for con- 
struction or the interjection of supposed intent. By the use of apt 
words of référence to the term of the foreign patent as a measure of 
time, and by its omission to refer to the terminable character of such 
foreign patent, Congress has made the then existing foreign time 
term the sole pertinent factor to fix the future time of the domestic 
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patent. This, I submit, is in view with what was said in Bâte v. Sulz- 
berger, 157 U. S. 37, 15 Sup. Ct. 516, 39 L. Ed. 601 : 

"Congress, iu efCect, by the existlng law, says to an inventor seeking to en- 
Joy the exclusive use in this country of his invention for the fuU term pre- 
scrlbed by law: 'It your invention has not been iutroduced into public use in 
the United States for more than two years, you niay, upon complying with the 
conditions preseribcd, obtain an American patent, and you may, If you can, 
obtain a foreign patent. But the American patent will be granted on the 
condition that, if you obtain the foreign patent (irst, your invention shall be 
free to the American people whenever, by reasou of the expiration of the for- 
eign patent, it becomes free to people abroad ; but in no case shall the term 
of the American patent exceed seventeen years.' This we deem to be a sound 
interprétation of the statute, giving to the words used the meauing required 
by their ordinary signification. In our judgmeut the language used is so 
plain and unambiguous that refusai to recognlze its natural, obvions mean- 
ing would be justly regarded as indieating a purpose to change the law by 
judlcial action based upon some supposed isolicy of Congress." 

On March 4, 1903, the original patent of Hennebique was, in a suit 
in the French courts, adjudged to hâve been anticipated by an earUer 
patent to Monier, and was therefore null and void, and in appeals to 
higlier courts that décision was finally affirmed in February, 1908. 
In this Utigation the Hennebique second addition was neither men- 
tioned nor made the subject of decree; but under the French law 
quoted such second addition fell, not because it did not involve inven- 
tion, but because the original patent on which it was ingrafted had 
been annulled. The opinion of this court now holds that the efïect 
of this annulment of the French 'patent in a proceeding begun after 
the American patent had issued was the same as if no foreign patent 
existed when Hennebique's American patent was granted, and there- 
fore Rev. St. § 4887 does not apply. The practical effect'of this con- 
struction is that a statute which was intended (see Mushet's Case, 
Commissioner of Patents' Décisions, p. 105, approved in Huber v. Nel- 
son, 148 U. S. 275, 13 Sup. Ct. 603, 37 L. Ed. 447) to place the Ameri- 
can public on a parity with foreign countries with relation to foreign 
inventions by releasing the American monopoly as soon as it wàs re- 
leased abroad is made to so operate that the release of the monopoly 
abroad, instead of releasing it hère, actually extends it eight years 
longer than would bave been the case had no steps been taken to release 
it abroad. And that this radical change in his patent was brought 
about in a suit honestly instituted by Hennebique himself still shows 
the grave dangers to which the patent system is subject, when the fu- 
ture of an American patent is not a matter of contract right, but one 
dépendent upon the action of one of the parties to it. A resuit so at 
variance with the reason and spirit of the law is not to be imputed to 
Congress. It tends to unsettle rights, for when this patent was issued 
the public had a right to assume that 1907 was the limit of Henne- 
bique's American patent. His French patent was then in force. The 
French law provided with référence to such patent : 

"This right is established by deeds delivered by the government under the 
name of patents of invention." 

No step has been taken to annul it. It was on this status in France 
that Hennebique's American patent was granted in 1898, to expire in 
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1907. That the annulment of that French patent, begun tHree years 
later, should in any way affect the American patent, much less that it 
should extend its monopoly eight years, is a proposition whose state- 
ment seems to me its answer. 

ARCHBALD, District Judge (concurring). I concur in the view 
that the act of Congress, in limiting a patent in this country by the term 
of one previously granted for the same invention abroad (Rev. St. 
§ 4887), présupposes that the foreign patent is vaHd, and, where this 
proves not to be the case, that the patent hère continues for the full 
term of 17 years which it would otherwise enjoy. I do not agrée that 
the term of the patent abroad is written into and becomes the terra of 
the patent hère, regardless of whether such foreign patent is inherently 
good or bad. The purpose of the law is manifestly to Hmit the monop- 
oly secured by the patenting of the invention, so that it shall come to 
an end, aiid the invention be free for the benefit of citizens of this 
country, when it becomes free in the country where it was first patent- 
ed and protected. But where there never was a valid patent there, 
and except in name the invention was not thus in fact protected, the 
reason for the law disappears, and with it the application. Société 
Anonyme v. General Electric Company (C. C.) 97 Fed. 604. The case 
is not to be identified or confused with that of a foreign patent, which, 
after having been granted for a definite term, lapses or becomes for- 
feited by force of a condition subséquent, as for nonworking, or tl»e 
failure to pay a renewal fee. Pohl v. Anchor Brewing Company, 134 
U. S. 381, 10 Sup. Ct. 577, 33 L. Ed. 953 ; Leeds & Catlin v. Victor 
Talking Machine, 213 U. S. 301, 29 Sup. Ct. 495, 53 h. Ed. 805. The 
foreign patent, in a case of that kind, having issued for a definite term, 
and the domestic patent being limited by it, the term so fixed at the 
beginning is held to continue, without regard to what may so subse- 
quently happen; the life of each, after its inception, proceeding inde- 
pendently of the other. Bâte Refrigerating Company v. Gillett (C. C.) 
31 Fed. 809. But the lapse or forfeiture of a foreign patent short of the 
term for which it was originally granted is quite différent from its be- 
ing judicially determined never to hâve had any validity or life at ail. 
And the effect of getting rid of it in this way, by which a domestic pat- 
ent for the same invention is left free to enjoy to the full the term to 
which under our laws it would normally be entitled, is not to be likened 
to the cutting down or shortening of the term of the patent abroad, by 
what has incidentally come about with regard to it afterwards. The one 
is an attempt to reduce or abridge the original grant. The other merely 
clears the way for the assertion of that which, rightly considered, the 
patent is to be regarded as having possessed from the beginning. It 
is true that it is ail one if, good or bad, and for ail purposes, the term 
of the foreign patent is the term of the domestic one. But that is not 
the logic of the situation. It cannot be that Congress intended to lira- 
it the patent hère by a patent abroad that was absolutely good for noth- 
ing. As declared by this court in Atlas Glass Company v. Simonds 
Manufacturing Company, 102 Fed. 647, 42 C. C. A. 558, the words 
"previously patented in a foreign country," as found in the section of 
the Revised Statutes referred to. must be taken to mean "patented 
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according to the laws and usages of such foreign country, provided 
a substantial monopoly is thereby granted." And this cannot be affirm- 
ed where for any reason such patent, as hère, is inherently invaUd. 

In view, however, of the différences between the members of the 
court over this question, the effect of the treaty of Brussels, in my 
judgment, requires attention. The decree below certainly cannot be 
affirmed without first considering it. By the convention conchided at 
Brussels December 14, 1900, by the International Conférence for Ihe 
Protection of Industrial Property, at which the United States was 
represented, it was, among other things, ordained ; 

"Art. 4 bis. Patents applied for In the différent contracting states by pev- 
sons admitted to the beneflt of tbe convention under the terms of articles 2 
and 3 shall be independent of the patents obtained for the same invention in 
the other states, adhérents or nonadherents to the union. This provision 
shall apply to patents exlstlng at the time of its going into effect. The same 
rule applies in the case of adhésion of new states to patents already exlsting 
on both sldes at the time of the adhésion." 

This convention was additional to that similarly conclud'^d at Paris 
March SO, 1883, to v/hich the United States was not originally a party, 
but subsequently gave its adhérence, and was ratified by the Senate 
March 7, 1901, and proclaimed by the Président, August 35, 1903, to 
go into effect September 14 foUowing. 33 Stat. 1936. Taken as it 
reads, it provides for the absolute independence of previously inter- 
dependent domestic and foreign patents; and if self-executing, and 
not otherwise controlled, it relieves the patent in suit from the effect 
of the French patent to which référence has been made, whether valid 
or invalid. 

It appéars, however, that, at the first session of the same conférence, 
in December, 1897, after the article in question had been formulated, 
Mr. Forbes, one of the delegates on the part of the United States, 
pointed out that, as it stood, it would apparently apply to patents ex- 
isting at the time it was put in force, and that this would be contrary 
to [the spirit of] our laws, which do not permit of a rétroactive effect 
being given them. He explained that the law in the United States 
with regard to the interdependence of domestic and foreign patents 
had been modified (evidently referring to Act March 3, 1897, amend- 
ing Rev. St. § 4887 [U. S. Comp. St. 1901, p. 3383]), whereby the pro- 
vision had been eliminated that the term of a patent hère for an in- 
vention previously patented abroad should be limited to expire at the 
same time with it, but that this interdependence was retained as to 
patents delivered prior to January 1, 1898, their terms being fixed at 
the time of their issue, and that if article 4 bis was interpreted as ex- 
tending to patents already issued, as it possibly might be, it would 
run counter to the principle of nonretroactivity with which our laws 
are inspired. To avoid the objection which might be raised by the 
United States upon this score, he inquired whether article 4 bis could 
not be made the subject of a spécial protocol. After a discussion of 
the subject by several delegates, in the course of which it was suggest- 
ed by Mr. Morel, director of the International Bureau, that the article, 
while made to apply to existing patents, should be expressly limited in 
its effects to nullities and lapses subsequently occurring, it was propos- 
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ed by Mr. Bellamy Storer, another of our représentatives, that a provi- 
so should be added : "However, the terni fixed by the internai law of 
each country remains intact ;" it being explained by him that this would 
only apply to patents in existence at the time the article went into force, 
the effect of which would be that patents delivered in the United States 
up to December 31, 1897 (the date to which the interdependence of 
foreign and domestic patents was preserved by the act of March 3, 
1897), would be limited by the normal term of patents previously is- 
sued for the same invention, the same as they were by the existing law. 
It was not deemed advisable by the conférence, however, to make any 
changes in the text of the article, either that submitted by Mr. Storer 
or that suggested by Mr. Morel, but that it should receive, instead, the 
interprétation which the American délégation desired, and, with this 
understanding entered on the minutes, the article was finally adopted. 
That there may be no question as to this being a correct summary of 
the proceedings, they are produced in full in the margin.^ 

If this were ail, it might perhaps be a question whether the con- 
struction so impressed on the article by common consent at the time 
of its adoption would not hâve to be respected, in accordance with 
which it would be restricted, so as not to interfère with or disturb the 
terms of patents issued or applied for in the United States up to De- 
cember 31, 1897, which would be left as they stood by the existing law. 
And, in conformity with this, the patent in suit, having been applied 

1 December 13, 1897. 

The new article relative to the reciprocal independence of patents Is unan- 
Imously agreed to. This article which bears No. 4 bis, is expressed In the 
following ternis: 

"Art. 4 bis: Patents applied for In the varions contracting states by per- 
sons admltted to the beneflts of the convention under the terms of articles 2 
and 3 shall be independent of patents obtaiued for the same invention In the 
other States, whether adhering to the union or not. 

"Thi.s provision shall apply to patents in existence at the time of its being 
put In force. 

"The same thing shall apply In the event of the accession of new states, to 
patents existing on either side at the time of accession." 

December, 14, 1897. 

In regard to article 4 bis relating to the reciprocal hidependeuce of patents, 
Mr. Ifrancis Forbes, delegate from the United States, makes the following re- 
marias: 

"According to the second paragraph the new order would apply 'to patents 
existing at the time of its being put into force.' Now, in the United States 
the law cannot hâve a rétroactive effect. The stipulation in question would 
therefore receive objections on the part of the American govermnent, objec- 
tions of such a nature as to retard the signing of the additional act." 

Desiring to avoid this eventuality, Mr. Forbes inquires if article 4 bis 
could not be made the subject of a spécial protocol. The président consulted 
the conférence on this question, in order to learn if it was agreeable to the 
conférence to modify the text submitted for the signature of the delegates, or 
whether it would be sufficient to mention in the minutes the réservation made 
by the delegate from the United States. 

Mr. Francis Forbes would readily accept the arrangement If it be clearly 
understood that it should not hâve a rétroactive effect in his country. He ex- 
plaius that the law of the United States has been modified in relation to re- 
ciprocal independence. Patents delivered prior to January 1, 1898, however, 
172 F.— 56 
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for two days before the change, introduced by the act of Mardi 3, 
1897, went into force, would be excepted eut of the effect of the ar- 
ticle, being limited by the French patent previously granted which is 
now brought forward, provided, of course, that that is the effect of it, 
valid or invalid. 

It is to be noted, however, that, although a report of the work of 
the conférence was made by our delegates, it was not ratified. But 
a second session having been held in December, 1900, and the sub- 
ject having again corne up, article 4 bis was adopted, witli others, in 
the exact form in which it had before been agreed to ; and the treaty, 
of which it was a part, having been submitted to our government, was 
ratified by the Senate and proclaimed by the Président, as already stat- 
ed. The question now is whether it is to be taken as it reads, or 

remain dépendent, so far as their term is concerned, upon the eorresponding 
t'oreign patent taken out for the saule invention ; their term being flxed at the 
time of their deliverance. Now, it might happen that article 4 bis would be 
interpreted as meaning that ail patents issued before the coming into force of 
the new law should extend during their entlre term of 17 years, while from the 
moment of their issuance thèse patents ought to be consldered as limited In 
duration by the patents dellvered at an anterior date. This inter])retation 
could only be admltted In the United States by means of a spécial law, which 
would be contrary to the principle of nonreti'oactivity wlth wliich ail Ameri- 
can législation is insplred. 

Mr. Dubois, delegate from Belginm, is of the opinion that article 4 bis Is 
designed only to produce effects after the iiatent has been issued, and con- 
sequently it is not contrary to the American law. It. is really not the pur- 
pose to retroactively modify the normal terni of the patent, which reuiains 
such as it was fixed by the law in force at the time of its issuance. 

Mr. Francis Forbes insists on tlie necessity of stating this point very pre- 
cisely, in order to avold errors of interprétation, which would hâve very re- 
grettable conseciuences, in case of the acceptance of the additional act by the 
United States. 

** * * • * * • * * * * 

Mr. Morel, director of the International Bureau, calls attention to the ob- 
ject aimed at by the conférence in votlng article 4 bis. He believes that satis- 
faction might be given to Mr. Forbes by introduclug a condition in the sec- 
ond paragraph of this article, excepting very expllcitly Incidents which are 
anterior to its being put into force. He suggests for this paragraph the fol- 
lowing amendment: 

"This provision sliall apply to patents in existence at the time of its being 
put Into force. Its elïects are, however, limited to nuUities and lapses which 
would afCect anterior patents." 

Mr. Michel Pelletier, delegate from France, remarks that, the reciproeal 
principle of independence being admltted, It is not advisable to restrict same 
by new provisions. 

************ 

Mr. Dubois gives hls opinion as to the situation which will resuit from the 
article 4 bis. ïhis establishes the principle of independence as to incidents, 
notably lapses and nullities, which may occur after the issuance of the pat- 
ents ; but the internai law can freely fix the normal duration of the patent 
taken out in the country. 

• *•«*******• 

Mr. Michel Pelletier also expresses the opinion that the independence has 
the précise effect of suppresslug ail relations between the varions patents. 
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whether it îs to be qualified by the understanding at the time it was 
adopted at the first session of the conférence. 

There is no befter example of the imcertainty introduced, when paroi 
évidence is resorted to, to control the effect of a written instrument, 
than is afforded in the présent instance. By the plain terms of the ar- 
ticle foreign and domestic patents are rendered independent, and this 
provision is expressly made to apply to existing patents without any 
apparent restriction or qualification; complète independence being 
substituted for the previous interdependence by which up to that time 
tliey had been hampered. The objection raised to this by the dele- 
gates from the United States, as we hâve seen, was that it might be 
held to opéra te retroactively, and in that way enlarge the term of ex- 
isting patents, which would otherwise be restricted by the limitations 

and leaves to each national law the care of regulating ail matters pertaining 
to patents taken eut in the country. 

Hls Excellency, Mr. Bellamy Storer, flelegate from the United States, asks 
if the following words could net be added: 

"However, the term fixed by the internai law of each country remains In- 
tact." 

This addition would, of course, only apply to such patents as exist at the 
time of the coming into force of the additional act. Its bearing in the Unit- 
ed States would be: The patents dellvered under the rules of the existing 
law — that is, until December 31, 1897 — would be llmited by the normal dura- 
tion of foreign patents of an auterlor date, Issued to the same inventer foi 
the same invention. Their duration would then remain as It was at the mo- 
ment of the coming into elïect of the existing lav*'. 

The président proposes to leave the text of article 4 bis without any change, 
and to State in the minutes of the meeting that this article should receive the 
interprétation which has just been indlcated. ïhe American délégation would 
thus obtain complète satisfaction. 

His Excellency, Mr. Bellani.y Storer, déclares this combiuation acceptable,, 
if it meets with the unanimous adhésion of the conférence. 

Count Hamilton, delegate from Swcden, pronounces himself in favor of an 
addition to article 4 bis in the sensé as indlcated by llr. Moral. 

The Very Honorable C. B. Stuart Wortley, delegate from Great Britain, re- 
marias that it is important, in the examination of the auestion, to take into 
considération article 2 of the gênerai convention, vv'hlch guarantees to those 
under the jurisdiction of the contracting states, the benetit granted in each 
country to natives thereof. The subjects of Great Britain hâve then for their 
patents in the United States a right of protection for a period of 17 years ac- 
cording to the American law. 

Mr. De Bo, delegate from Belgium, supports the proposition of the prési- 
dent, to record in the minutes the hannony e.xistiug in the convention as to 
the effect of article 4 bis, to which proposition Ilis Excellency, Mr. Storer, has 
kindly acceded. 

i|c * « * « * * * * 4c« * 

The président puts to a vote the adoption of the text previously adopted 
for article 4 bis, with the interprétation which the American délégation de- 
sire to specifically point out by proposing to complète the second paragraph 
by supplementing this explanatory clause: 

"However, the term fixed by the internai law of each country remaius in- 
tact." 

Article 4 bis is deflnitely adopted with thèse conditions. 
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imposed by the law as it stood at the time they were granted. In tlie 
course of the discussion which followed it was suggested by other del- 
egates that this could be met and disposed of by confining the effect 
of tlie provision to nullities and lapses, establishing the principle, as 
it was said, of independence as to incidents occurring afterwards. 
But this did not meet with favor. And it was finally agreed that the 
article should be adopted as it had been formulated, with the inter- 
prétation desired by the United States delegates, entered on the min- 
âtes, to qualify it, that "the term fixed by the internai law of each coun- 
try remains intact"! — meaning, in the light of the context, that the 
article was not to be rétroactive, but that existing patents were to con- 
tmue to hâve the limited term imposed upon them at the time they 
were granted by the term of a foreign patent previously obtained for 
the same invention. And yet we bave the delegates from this country, 
when they came to make their report, stating that : 

"It was the uiianlmous sensé of the conférence that the jiarasi'aph was not 
applicable to existing United States patents, but only to those patents whose 
terms miglit be shortened by the laws of those states of the union in which 
]irovision is made for a shortening of the term on the lapsing of patents for 
the same Inventions in other states." 

Or, as it is further explained, that the duration of a patent hère, 
being determined by the state of the law at the time it was granted, "is 
unaffected by the subséquent expiration of a foreign patent for the 
same invention by reason of nonpayment of taxes or nonworking." 
But this is exactly what the conférence did not agrée to, if I under- 
stand the proceedings. Indeed, if the only independence proposed by 
the article was as to lapses and forfeitures of previous patents for the 
same invention in other countries, the objection made by our delegates, 
as well as the resulting discussion and the amendments proposed to 
overcome it, were without point and meaningless ; it being well set- 
tled, as must hâve been known to them, that, under section 4887, pat- 
ents in the United States are only limited by the normal term of foreign 
patents, and that the lapsing or falling in of the latter for nonpayment 
of renewal fées or similar incidents hâve no eiïect on the term of a 
subséquent patent for the same invention hère. Pohl v. Anchor Brew- 
ing Company, 134 U. S. 381, 10 Sup. Ct. 577, 33 L. Ed. 953. Bâte 
Refrigerating Company v. Sulzberger, 157 U. S. 1, 15 Sup. Ct. 508, 
39 h. Ed. 601. 

Assuming, then, that we were at liberty to go outside of the ar- 
ticle as it stands, which interprétation of it is to be taken — that re- 
ported by our delegates (which is the only one, by the way, that was 
likely to hâve been brought to the Senate, so as to influence it in rati- 
fying, if that is of any conséquence), as to the incorrectness of which 
there can be no question, or that derived from the minutes of the pro- 
ceedings, as they appear in the journal of the conférence, which alone 
can be regarded as having been carried forward into the resuit of the 
succeeding session, which is insisted on ? It may be that either view f a- 
vors the défendant. But that is not the question. The article must not 
be open by paroi to a double construction, and that one must be adopt- 
ed which will apply to ail cases, not only in this country, but elsewhere. 
AVhile the action of the conférence was taken at the instance of the 
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delegates from the United States to answer the objection that, con- 
trary to the spirit of our laws, the article might be held to be rétroac- 
tive, the explanation accompanying its adoption was not Hmited to pat- 
ents hère, but was of gênerai application affecting ail the states rep- 
resented at the conférence who might ratify it; and this dilemma might 
arise in conséquence : That other states, relying on the minutes of the 
proceedings, would interpret the article one way, while the United 
States, under the lead of our delegates, would take it another, result- 
ing in serious confusion and conflict. And that this is by no means 
an impossible situation, we find it declared by the French government, 
as the reason for ratifying it, that ail the inconveniences, arising from 
the reciprocal dependence of patents taken out in différent countries, 
are made to disappear by the article in question, the efïect of it being 
to suppress ail connection between such patents, leaving to the law of 
each State the régulation of the terms of patents taken out in that 
country ; a view, quite aside, as it will be noted, from that suggested 
in the report of our délégation. And the Italian Ministry of Agricul- 
ture, Industry, and Commerce, in May, 1903, being called on to make 
a deliverance upon the subject, while conceding that it was for the 
judiciary to détermine the subject finally, as a matter of executive 
guidance in case of the demand for the patenting of an imported in- 
vention patented abroad, or of a claim of priority based on the filing 
there of an earlier application, also recognized that article 4 bis was in 
dérogation of the existing statute law of Italy, which, the same as in 
the United States, limited the term of a domestic patent by the term of 
a patent for the same invention taken out before that in a foreign 
country; and that patents, thereafter applied for, should therefore be 
allowed the full term of 15 years, provided by law, notwithstanding 
that the invention had been made public by the previous granting of a 
foreign patent for it, although applications for a patent of importa- 
tion, resting on other principles and not being provided for by the con- 
férence, were in a différent position. 

But we are relieved from the necessity of going into this subject 
further. As already stated, there was no ratification of the action of 
the 1897 conférence, and it cannot be successfully maintained that, 
without any mention of, or référence to, it, what occurred at it was car- 
ried forward into the session of 1900 and written into article 4 bis as 
there adopted without qualification or objection. Upon being ratified 
by the states participating in the conférence, in the form in which it 
was so cast, it became the treaty law between them, mutually govern- 
ing their citizens and subjects, to be interpreted according to the terms 
in which it was couched, unaffected by any réservation or explanatory 
restriction not expressed in it. A treaty is a contract, and is to be so 
construed as to carry out the apparent intention of the parties as dis- 
closed by its terms. Geofroy v. Riggs, 133 U. S. 258, 10 Sup. Ct. 295, 
33 L. Ed. 642. Where the words convey a definite meaning, and there 
is no contradiction between the différent parts of it, the meaning de- 
duced from the face of the instrument is the one to be taken, and 
courts are not at liberty to add to or detract from it. Or, in other 
words, the meaning is to be ascertained by the same rules of construc- 
tion and course of reasoning as are applied to the interprétation of 
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private contracts. 38 Am. & Eng. Ency. Law (2d Ed.) 488; Tucker 
V. Alexandroff, 183 U. S. 434, 437, 33 Sup. Ct. 195, 46 L. Ed. 364. 
With due déférence, therefore, to the apparent position to the con- 
trary taken at the first session of the Brussels Conférence, it is not to 
be thought of that a treaty ratified and confirmed by the participating 
powers in a definite and unambiguous form can be Umited or quaHfied 
by a resolution passed at a preliminary conférence, which is not by réf- 
érence or otherwise incorporated into or made a part of its terms, se as 
to be submitted to the différent countries called upon to consider and 
ratify it. Where quaUfications are found necessary, after a treaty has 
been formulated, if the text is not changed, they are brought in by 
way of explanatory protocols at the end, as is shovvn by the treaty of 
1883 in question, where a number of them will be found. And this 
may hâve been what Mr. Forbes had in mind, when he proposed a 
spécial protocol against article 4 bis being given a rétroactive effect. 
And, had this course been pursued, it would bave removed ail difficul- 
ty. But unfortunately it was not. And a mère resolution on the min- 
utes of the conférence cannot be held to take its place. 

There is nothing in Doe v. Braden, 16 How. 635, 14 L. Ed. 1090, 
which is counter to this. In that case the treaty with Spain, by which 
Florida was ceded to the United States, was under considération ; and 
it appeared that, subséquent to its negotiation and after the terms had 
been agreed on, the Secretary of State requested and received an ad- 
mission from the Spanish Minister that certain grants of land by Spain 
in Florida should be annuUed, and this was annexed to the treaty at 
the time of its ratification and promulgated with it, and it was held 
that it was as obligatory as if inserted in the treaty itself. "It is too 
plain for argument," as it is said, "that when one of the parties to a 
treaty, at the time of its ratification, annexes a written déclaration, ex- 
plaining ambiguous language in the instrument, or adding a new and 
distinct stipulation, and a treaty is afterwards ratified by the other par- 
ty with the déclaration attached to it, and the ratifications duly ex- 
changed, the déclaration thus annexed is a part of the treaty, and as 
binding and obligatory as if inserted in the body of the instrument." 
But there is nothing of that kind hère. So in Kinkead v. United 
States, 150 U. S. 483, 14 Sup. Ct. 173, 37 L. Ed. 1153, the correspon- 
dence between the Secretary of State ând the Russian Minister, with 
respect to the terms of the sixth article of the treaty by which Alaska 
was taken over was accepted as explaining the meaning of certain ex- 
pressions in that article, but not, however, to control the scope of it. 
The case of New York Indians v. United States, 170 U. S. 1, 18 Sup. 
Ct. 531, 43 L. Ed. 937, is much more in point; it being there held 
that a qualifying provision, passed by the Senate at the time of the 
confirming of a treaty with certain Indian tribes, compliance with 
which was made an express condition of the treaty going into force, 
was of no effect to modify it, as it was promulgated by the Président, 
in wxiich no allusion to the provision was made. 

Without further discussion, tlverefore, it is clear that article 4 bis, 
having been duly ratified by the différent states represented in the con- 
férence in the form in which it now appears, must be taken as it reads, 
according to which the dependence of domestic on foreign patents for 
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the same invention, previously granted abrôad, is entirely removed and 
done away with. And this is to be interpreted liberally. As resolved 
by the Convention of Turin, in September, 1903, a few days af ter the 
treaty went into effect in the United States : 

"ïhe Independence of patents proclaimed by the additional act of Brussels 
onght to be eoiistnied in the broadest terras, and particularly in such man- 
uer that the terni of a patent shall not in any case be dépendent upoa the 
terin of another patent." 

Nor is this to be confined, as conceived by our delegates, to such sub- 
séquent incidents as nuUities and lapses by reason of the nonpayment 
of renewal fées or nonworking; an attempt to so limit it having been 
expressly disapproved by the conférence. And, it having been in 
terms provided that the article should "apply to patents in existence at 
the time of its being put in force," subsisting patents, including the one 
in suit, were freed from their previous dependency, equally with those 
granted afterwards ; no saving distinction being made between them. 

The article niust also be regarded as self-executing. A contrary 
opinion was given by the Attorney General as to the treaty of 1883. 
19 Opinions, 275. And this was followed by the Patent Office, as the 
correct construction, afterwards. Ex parte Zwack & Co., 76 O. G. 
1855; Butterworth v. Boral,' 97 O. G. 1596. It was accepted, also, 
by the Court of Appeals of the District of Columbia in interférence 
proceedings, carried up from the Commissioner of Patents. Parker v. 
Appert, 75 O. G. 1201; Rousseau v. Brown, 104 O. G. 1120. In 
United Shoe Company v. Duplessis Shoe Company, 155 Fed. 842,^ 84 
C. C. A. 76, also, it was held by the Court of Appeals of the First 
Circuit, that, although article 4 bis on its face was self-executing, it 
was controlled by implication by the passage by Congress of x\ct March 
3, 1903, c. 1019, 32 Stat. 1225 (U. S. Comp. St. Supp. 1907, p. 1003), 
to give effect to it. But neither of thèse views in my judgment can 
be sustained. Having respect to their terms, it cannot be said that 
either the treaty of 1883 or the additional act of 1900 required législa- 
tion hère to make it effective. They both undertake in the most direct 
and positive way to say what shall and what shall not be as to the mat- 
ters with which they deal, and, being ratified in that form, nothing 
further, by our laws, was necessary to put them into opération. They 
cannot be treated as mère agreements by the high contracting parties 
to bring the domestic laws of each into conformity with them by sub- 
séquent action. That resulted by virtue of their own force and vigor. 

A treaty is a law of the land, as an act of Congress is, whenever its 
provisions prescribe a rule by which the rights of the private citizen 
or subject may be determined. Head Money Cases, 112 U. S. 580, 
598, 5 Sup. et. 247, 28 L. Ed. 798. By article 2 of the treaty of 1883, 
the subjects or citizens of each of the contracting states shall enjoy, 
in ail other states of the union, so far as concerns patents for in- 
ventions, etc., the advantages that the respective laws thereof then 
or shall afterwards accord to their own citizens or subjects, in consé- 
quence of which they shall hâve the same protection as the latter and 
the same légal recourse against ail infringements of their rights, upon 
condition of complying with the formalities imposed upon citizens or 
subjects. And by article 3 subjects or citizens of states not forming 
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part of the union, who are domiciled or hâve [bona fide, according to 
the additional act of 1900] industrial or commercial establishments in 
the territory of one of the states of the union, are assimilated in this 
respect to actual subjects or citizens. By article 4 any one who 
shall bave regularly deposited an application for a patent of invention, 
etc., in one of the contracting states shall enjoy, for the purpose of 
making a deposit in other states and under reserve of the rights of 
third parties, a right of priority during the periods thereinafter men- 
tioned; that is to say, four months.in case of designs, and six months 
(made twelve by article 4 of the additional act) for gênerai inven- 
tions. By article 5 the introduction by the patentée into countries 
where the patent has been granted of articles manuf actured in any oth- 
er of the states of the union shall not entail a forfeiture ; subject, how- 
ever, to the obligation of the patentée to work his patent, conformably 
to the laws of the country. And so on, in practically every article ; the 
same being true, also, of the différent articles of the additional act, 
including article 4 bis, by which the independence of foreign and do- 
mestic patents is declared and made to apply to those in existence. 

It is idle to suggest, in the face of thèse provisions and others of 
like character that could be quoted, that the treaty, as w^ell as the 
additional act by which it was suppleinented, was inoperative and lay 
fallow until Congress, by statute, was moved to give lif e to it. There 
is nothing to the contrary in article 17, as argued, which merely re- 
fers to the formalities required to ratify, peculiar to each country, 
such as a confirmation in the United States by the Président and Senate. 
And if there was any doubt therefrom, as to the intention that it 
should be self-executing, it is disposed of by article 18, immediately 
following, where it is provided that the treaty shall go into efïect with- 
in a month after the exchange of ratifications, and remain in force as 
to each country until a year after it shall be there denunciated. It is 
to be remembered, also, that the patentée hère was a French subject, 
whose property rights were being thus protected and provided for. 
It is not as though he were a citizen of the United States, dépendent on 
the domestic law, if that makes any différence. And if the contempo- 
raneous construction given to the treaty by the executive branch of the 
government, following the opinion of the Attorney General, is in- 
sisted on, what is to be said of the contrary view taken by the French 
and the Italian governments, which is entitled to equal respect — this 
being a treaty? 

While, then, it would be our duty, if it were possible, having regard 
to the terms of the treaty, to abstain from giving rétroactive eflfect to 
it, there is nothing by which it can be so limited ; and existing patents 
must therefore be held to hâve been unfettered, and enlarged accord- 
ingly. The authority to so extend the terms of such patents cannot 
well be doubted. It could hâve been done by spécial act of Congress as 
to any spécifie invention, a course that was not infrequently indulged 
in formerly. 22 Am. & Eng. Ency. Law (2d Ed.) 285 ; 30 Cyc. 918. 
There was also at one time a gênerai statute by which, upon a proper 
showing, it could be allowed by the Commissioner. And there was 
nothing, therefore, to prevent it from being similarly accomplished by 
an enactment which should apply impartially to ail in the same situa- 
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tion, as provided by the treaty. The construction, that the public had 
a right to hâve the monopoly brought to an end, in the case of this or 
any other invention, according to the terms imposed on the patent by 
the state of the law at the time it was granted, has nothing to stand 
upon. Congress has the power to revise and extend a patent, even 
after it has expired and tlie invention gone into pubUc use. 23 Am. & 
Eng. Ency. Law (2d Ed.) 385. And niuch more is this admissible as 
to patents still existing. The policy of the law at présent is against the 
extension of patents, which Act March 2, 1861, c. 88, 12 Stat. 246, ex- 
pressly prohibited. But that is not controUing; the lawmaking pow- 
ers having authority to change their mind upon the subject, if they see 
fit to do so. 

It is said that, if article 4 bis is held to be rétroactive and self-ex- 
ecuting, it revives and reinstates every patent which previous to that 
time had expired by reason of the limitation imposed by the term of a 
foreign patent. But that does not necessarily follow. It was only 
existing patents that were affected by article 4= bis, and not those which 
had already terminated. Besides that, if this was the purpose, there 
was nothing, as we bave just seen, but the wish of Congress to stand 
in the way of it. 

It is further said, however, that Act March 3, 1903, c. 1019, 32 Stat. 
1225 (U. S. Comp. St. Supp. 1907, p. 1003), having been passed for the 
avowed object of efifectuating the provisions of the treaty, Congress, 
in so undertaking to act, in efifect declared against the self-executing 
character of the treaty, and that the construction so put upon it is to 
be respected, if, indeed, it is not controlling. This is the view taken 
in United Shoe Company v. Duplessis Shoe Company, 155 Fed. 842, 
84 C. C. A. 76, referred to above. But it was recognized in that case 
that article 4 bis, and, if so, the whole treaty, was self-executing on 
its face, and it is giving altogether too much force to the action of 
Congress to hâve it do away with this simply by implication. If the 
engagement between the high contracting parties, who entered into the 
treaty, was, by its terms, immédiate and unqualified, which is not only 
demonstrated above, but is there conceded, no législative déclaration 
afterwards, on the part of one of them, is compétent to qualify it. No 
doubt the treaty could be denunciated or superseded by appropriate 
action ; but it is not to be set aside or deprived of its inhérent force 
because of acts based upon the assumed necessity for bringing the 
statute law into harmony with its provisions. 

But it is further said that, the act of 1903 coming after the treaty 
and being confined to giving effect to a part only of its provisions, 
Congress having deemed it advisable to go no further in that direc- 
tion, the treaty is to that extent abrogated ; the act as so passed being 
inconsistent with it. There can be no question that, as declared in the 
Cherokee Tobacco Case, 11 Wall. 616, 621 (20 h. Ed. 227), "a treaty 
may supersede a prier act of Congress, and an act of Congress may su- 
persede a treaty." And so far as this is the necessary resuit of the 
act in the présent instance, being later than the treaty, this effect must 
be given to it. The act of 1903, however, is somewhat peculiar. It is 
not confined to the purpose expressed in the title, but undertakes to 
amend, not only section 4887, but sections 4892, 4896, and 4902, also, 
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only the first of which has anything to do with the présent subject. And 
as to section 4887 it simply re-enacts it as amended by Act March 3, 
1897, c. 391, § 3, 29 Stat. 693, except that it enlarges the time after 
which an application for a patent filed abroad shall debar the obtaining 
of a patent hère for the same invention from 7 months to 13 months, 
this period in the case of designs being fixed at 4 months ; and except, 
also, that it provides in a new and distinct paragraph that an application 
filed hère within the period sô limited, after an application for the same 
invention filed abroad, shall hâve the same force and efifect as if filed 
hère at the time it was filed there, provided similar privilèges are af- 
forded by such foreign country to citizens of the United States by law 
or treaty; and provided, further, that no patent shall be granted for 
an invention patented or described in a printed publication in this or 
any foreign country more than two years before the filing in this coun- 
try, or which had been in public use or on sale in this country for a like 
previous period. 

But it is difficult to see, upon the most libéral construction, how, as 
so enacted, it can be given the restrictive effect that is now claimed 
for it. It is true that it provides for but a small part of that which is 
covered by the treaty, and if législation was necessary to give efïect 
to the treaty there would not be much left to it. But that, as we hâve 
seen, is not the case. The treaty, if uncontrolled, is self-executing, 
It is only as Congress in this abbreviated fashion has apparently seen 
fit to proceed upon a différent assumption that any doubt is cast upon 
it. A repeal by implication is never favored, even between statute and 
statute ; and much more is not a treaty, which has been mutually 
agreed to, to be overturned by a later statute, which is the individual 
act of one of the parties. To sustain that view in any case there must 
be such a clear repugnancy that treaty and statute cannot stand to- 
gether, which, in the présent instance, will hardly be contended for. 
The only inconsistency, as just stated, is that, where one deals with the- 
subject comprehensively, the other does so restrictedly, which is not 
sufficient ; there being nothing to convince that this was the purpose. 

It is said that this is shown by the title, which commits the act to 
the carrying out of the treaty, which must thus be regarded as the only 
means appropriate for doing so. Dallemagne v. Moisan, 197 U. S. 
169, 25 Sup. Ct. 433, 49 L. Ed. 709. The title of an act may no doubt 
be resorted to, under proper circumstances, to explain or give character 
to the body of it. But that it should be allowed controlling force, un- 
der the showing that is made hère, is entirely unwarranted. Only about 
one-tenth of the act in question has anything to do with the title ; the 
rest of it, as we bave seen, being entirely unrelated, except as it deals 
with the gênerai subject of patents. And with the little heed that is 
so paid to it in the body, it would be straining a point to accord to the 
title the prédominant part that is now urged for it. The title being 
disposed of, there is nothing in the act itself to in any way disturb us. 
It did not undertake to undo what had been done by the treaty. At 
most it merely neglected to take such steps as would bave brought the 
statute law into complète conformity with its provisions. But the 
treaty was not dépendent upon this. It went into efïect of its own 
force some six months before. And it is not to be set aside in any such 
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indirect and inconclusive manner after that. It is also further to be 
observed that, even if the act of 1903 is held to hâve superseded or 
abrogated the treaty, the treaty having gone into eiïect in this way 
meantime, the patent in suit and others similarly situated were there- 
by freed from their dependency upon corresponding foreign patents, 
and they could not be put back by the act into their former position, 
which would ofîfend against the principle of nonretroactivity contend- 
ed for, even more seriously than anything which is novi' complained of. 

Taking treaty and acts of Congress together, therefore, the case 
stands this way : By section 4887, Rev. St., a domestic patent for the 
same invention previously patented abroad was made dépendent on 
the term of such foreign patent, by which it was Hmited. Tlie act of 
March 3, 1897, removed this restriction, but provided (section 8) that 
it should not apply to patents granted prior to January 1, 1898, nor to 
appHcations filed before that on which patents were subsequently 
granted. This prevented the patent in suit, for the time, from having 
the benefit of this législation, having been applied for December 29, 
1897, two days within the period fîxed by the proviso. Then the addi- 
tional act of Brussels of 1900 was ratified, by which, according to 
article 4 bis, there was a complète unfettering of foreign and domestic 
patents for the same invention ; and this by express terms was made to 
apply to existing patents. Such was the state of the law, and such 
the position of the patent in suit, when the act of March 3, 1903, came 
into e'x-istence. As just stated, this could not undo what had alrêady 
been donc, nor put back the patent into its former dépendent condi- 
tion. Having become entitled to the full term of 17 years accorded to 
patents generally, it could not thereafter be again restricted. Nor did 
the act of 1903 indeed, undertake to do so. It simply re-enacted sec- 
tion 4887, as amended by the act of 1897, leaving out the limitation 
which time and treaty had doubly disposed of, and introducing certain 
provisions in conformity with the treaty. It is only by reading into this 
record that which is not to be found there, and has no rightful place 
in it — that the treaty was not rétroactive, and was not self-executing, 
contrary to the plain efïect of it — that the patent can be eut down or 
made dépendent again upon the terms of the French patent. 

For both reasons, therefore, which were discussed at the argument, 
the plea interposed in the court below, in my judgment, was bad, and 
should hâve been overruled; and the decree sustaining it must be re- 
versed in conséquence. 
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BATES MFG. CO. r. BATES NUMBBRING MACH. 00. 

(Carcult Court, D. New Jersey. September 25, 1909.) 

L Tbade-Marks and Teade-Names (§ 75*) — Unlawful Compétition— Fbaud 
— Becbption of PtrBLIC. 

In a suit to restrain unlawful compétition, equlty does not concem It- 
self with the means. If the resuit is fraudulent, and the publie are In- 
dueed thereby to purchase the goods of one under the belief that they are 
those of another, the means will be enjolned. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 86 ; Dec. DIg. § 75.* 

Misleading or false labels, see note to Raymond v. Royal Baklng Pow- 
der Go., 29 a 0. A. 250.] 

2. Trade-Maeks and Teade-Names (§ 68*) — "Unfaie Compétition"— Elé- 
ments. 

Unfalr compétition does not necessarily Involve the violation of any 
exclusive right to the use of a word, mark, or symbol as It may arisa 
from the use of vrords, etc., which everybody may use; the test belng 
whether what bas been done tends to pass o£C the goods of one for those 
of another, or to deprive such other of hls rights. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79 ; Dec. Dlg. § 68.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7174, 782i. 

Unfalr compétition, see notes to Scheuer v. Muller, 20 0. C. A. 165; Lare 
V. Harper & Bros., 30 C. C. A. 376.] 

S, Tkade- Marks and Teade-Names (§ 73*) — Unlawfui, Competitiôn—Usb 

OF COKPOEATE NAME. 

From 1891 to 1902 complalnant alone made and sold a "Batea Automat- 
ic Hand Numbering Machine," having a consécutive duplicate and repeat 
movement, during ail of whlch time and for several years thereafter it 
extenslvely and excluslvely advertlsed the machine as "The Bâtes Num- 
bering Machine," so that the purchasing public understood such name to 
excluslvely designate complalnant's machines. Bâtes, the patentée, un- 
der whose patents the machine was manufactured, severed his connec- 
tion with complalnant in 1895, aftenvards organizlng a corporation under 
the name "Bâtes Machine Company." In 1902 défendant under that name 
began manufacturlng Computing machines then deslgnated as "Modol No. 
49" and "Model No. 50." In 1908 complalnant obtained an Injunctlon re- 
straining défendant from putting ont hand numbering machines in boxes 
bearing labels in imitation of those appearlng on complalnant's machine, 
whereupon défendant in 1909 changed its name to the "Bâtes Numbering 
Machine Company," and referred to Its competing machines not by model 
numbers, but as "Bâtes Numbering Machines," in Its advertisiug, etc. 
Beld, that such use of the vs'ord "Bâtes" in connection with numbering 
machines eonstituted unlavFful compétition, and that complainant was 
entltled to injunctlon restrainlng defendant's use of the words "Bâtes 
Numbering Machine Company" as Its corporate name, and from using 
any other words resembling "Bâtes Numbering Machine," the efCect of 
which would be to mislead the public to belleve that defendant's ma- 
chines were those manufactured by complalnant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dlg. § 73.* 

Use of corporate and firm names, see notes to R. W. Bogers Co, v. Wm. 
Rogers Mfg. Oo., 17 O. C. A. 79; Kathreiner's Malzkaffe^ Fabrlken Mit 
Beschraenkter Haftung v. Pastor Knelpp Medicine Co., 27 O. C. A. 357.] 

In Equity. Suit by the Bâtes Manufacturing Company against the 
Bâtes Numbering Machine Company to restrain an alleged unfair com- 

*Fur other cases »e» same toplc & § numbsb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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pétition in trade. On motion for preliminary injunction. Heard on 
bill, with suoporting and opposing affidavits. Granted. 
See, also, 141 Fed. 213. 

The complaiuant seeks to enjoin the défendant froni tlie use of its corporate 
name, "Bâtes Nuniberhig Machine Company," and from using the expression 
"Bâtes Numbering Machine," in connection with tlie sale of automatic hand 
numbering macliines not of the complainant's make, and from fllling orders 
calllng for a "Bâtes Numbering Machine" with a machine other than that of 
the complainant, and from seeking to induce prospective purchasers to change 
orders, proposais, and awards calllng for a "Bâtes Numbering Machine" so as 
to describe or specify a machine other than that of the complainant. The bill 
charges that the défendant changea its name from the "Bâtes Machine Com- 
pany" to the "Bâtes Numbering Machine Company" fraudulently for the pur- 
pose of deceiving the public, and to obtain the beneflt of complainant's adver- 
tisement and business réputation, and to identify itself and its business with 
that of complainant, and to palm ofE its goods as that of the complainant ; 
that the défendant has ever since such change of name been ofïering and ad- 
vertising for sale its automatic hand numbering machines under the trade- 
name and désignation "Bâtes Numbering Machines," and has used and is us- 
ing its corporate name "Bâtes Numbering Machine Company," and has and is 
wording Its advertisements in such a way as to make it deceptively appear 
that the défendant Is selling and ofEering for sale complainant's genuine 
"Bâtes Numbering Machines," and has sold and Is selling its said numbering 
machines as those of complainant's manufacture, and that it has by the use 
of its corporate name and the said trade-name "Bâtes Numbering Machine" in 
its advertisements, etc., induced such purchasers to purchase defendant's au- 
tomatic hand numbering machines as and for the machines of the complain- 
ant's manufacture, which such purchasers desired, and would hâve purchas- 
ed from complainant liad they not been deceived by the defendant's said fraud- 
ulent acts, with the resuit that the puljlic has been deceived aud complainant 
injured In its business. The bill thereupou prays that the défendant be per- 
petually enjoined from any further use of the word "Bâtes Numbering Ma- 
chine Company" as its corporate name, or of any other words of such corpo- 
rate name as would sufficlently resemble complainant's trade-name "Bâtes 
Numbering Machine," as to be likely to decelve or mislead the public into 
believing that the defendant's automatic hand numbering machine was com- 
l)lainant's product, and from employiug or using the expression "Bâtes Num- 
bering Machine" in connection with its sales of any automatic hand number- 
ing machines not of complainant's make, or In connection with the offering or 
advertising the sale thereof, and from filling any orders for "Bâtes Number- 
ing Machines" with any other than complainant's machines, and from seeking 
to Induce prospective purchasers to change orders, proposais, and awards call- 
lng for "Bâtes Numbering Machines" so as to describe or specify a machine 
other than that of the complainant, and for a provisional Injunction to like 
effiect during the pendency of the suit. 

The following statemeut of facts found from such affidavits is uecessary 
for a proper understanding of the questions raised: 

Both complainant and défendant are corporations. The former was orgaii- 
ized in 1890 under the laws of the state of New York, the latter in 1SS>!) un- 
der the laws of the state of New Jersey. Both parties hâve from the time of 
their respective incorporations been engaged in the manufacture of various 
kinds of numbering machines desigued by Edwin G. Bâtes, wh(tse surnamo 
was used In the corporate title of each of thèse corporations. Ile was the 
patentée of thèse numbering devices, and an incorporator and stockholder of 
each of said corporations, but not at the same time. He severed his connec- 
tion with the complainant about the year 1895, selling his stock holdings In 
that Company, and began the business of manufacturing and selling hand 
numbering machines on his own account, carrying on the business for a short 
time In his own name, then using the name "Bâtes Machine Company." Sub- 
sequently the corporation of that name was organized, and the business en- 
larged and continued in that name until the change of name hereafter refer- 
red to, The complainant, about the year 1891, began the manufacture and 
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sale of an automatic haud numbering machine, capable of printing in conséc- 
utive order from one to any number having no more than seven diglts, and of 
duplicating, triplicating, and quadruplicating any partlcular number, before 
advancing automatically to the next liigher number, and, by tbe use of an 
adjustment, of repea tlng any of such numbers as mauy times as desired. Q:'liat 
to each of such. machines a name plate was afflxed, bearing complalnant's 
name and the words "Bâtes Automatic Numbering Machine" as a trade-mark. 
That in the year 1891 or 1892 complainant began, and ever since has contln- 
ued, to advertlse said machines In varions publications and trade journals 
published In the United States, deslguating sald machines as "Bâtes Number- 
ing Slachines," and has at ail times In selling said machines applied thereto 
the words "Bâtes Automatic Numbering Machines," and designated the same 
in its advertlsements by the trade-name "Bâtes Numbering Machine." That 
as a, resuit of complalnant's skill and enterprise in advertising said machines, 
and, thelr satisfactory character, it obtained an extenslve and lucrative busi- 
ness in sald machines, aiid the name "Bâtes Numbering Machine" became 
widely and favorably known in connection therewith throughout the United 
States, and became associated and identifled with the automatic hand num- 
bering machine of complalnant's manufacture, and with such machines only, 
in the minds of the public and the trade generally. That from the defendant's 
incorporation untll 1902 or 1904 (the exact year being in dispute) numbering 
machines manufactured and sold by it were of a différent character and serv- 
ed a différent use from those manufactured by complainant. That about 1902 
the défendant for the flrst time manufactured and sold an automatic hand 
numbering machine having consécutive, dupllcate, and repeat movement, whlch 
came Into direct compétition with the complalnant's said machine, and whlch 
the défendant catalogued as its model No. 49. That In the year foUowing it 
placed another similar machine on the market, catalogulng It as Model No. 
.50. That each of said type of machine had a plate afflxed thereto, describing 
it by model number and name and address of défendant. That on the 31st of 
July, 1905, complainant flied its bill in this court agalnst the défendant "The 
Bâtes Machine Company," praying that It be enjolned from using the name 
"Bâtes" on any hand numbering machine or on the packages containlng the 
same, or In any way connected with the sale or offering for sale thereof, or 
In any way whatsoever calculated to decelve the public, and from imitating 
the labels appearlng on the boxes in which the complalnant's numbering ma- 
chines were packed. That as a resuit of the proceedlngs had in such cause 
said défendant by a decree of this court dated September 28, 1908, was en- 
jolned from putting ont automatic hand numbering machines in boxes bear- 
ing labels In imitation of the labels appearlng on the boxes in which complaln- 
ant's machines were packed. 

That subsequently, to wit, on or about the 15th day of January, 1909, de- 
fendant changed its name to the "Bâtes Numbering Machine Company." That 
prlor to this change of name the autonmtic hand numbering machines manu- 
factured by défendants, whlch came in compétition with complalnant's ma- 
chines, were known by the trade as Model No. 49 and No. 50, and not as 
"Bâtes Numbering Machines," and were not descrlbed as "Bâtes Numbering 
Machines" In defendant's advertlsements, but as models No. (the appro- 
pria te letter or number following), but that subsequently thereto they were 
referred to as the "Bâtes Numbering Machines." Thàt since, and by reason 
of such change of name, and the advertising of the defendant's machines as 
"Bâtes Numbering Machines," confusion has arlsen in the trade as to the Ideu- 
tlty of thèse corporations ; some of the trade addressing the one to the oth- 
er's place of business under the Impression that they were one and the same 
party. Several customers of the complainant gave orders to the défendant for 
its machines under tlie belief that they were givlng such orders to the com- 
plainant for Its machines. 

Delos Holden (Melville Church, of counsel), for complainant. 
John W. Queen, for défendant. 

RELLSTAB, District Judge (after stating the facts as above). 
Without attempting to defîne what under the adjudicated cases will be 
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enjoined as unfair in business compétition, some of which will present- 
ly be cited, it may be said for présent purposes that equity does not 
concern itself as to what the means, how, or with what intent they are 
used, if the resuit is fraud, and, if the public are induced thereby to 
purchase the goods of one under the belief that they are those of an- 
other, such means will be enjoined. 

In Ludiow Valve Mfg. Co. v. Pittsburg Mfg. Co. (C. C. A.) 16G 
Fed. 36-29, it was said : 

"No arbitrary rules hâve ever been, nor ever eaii be, laid down by whicîi 
courts of equity will furnisli this protection. To establisli such rules would, 
like définitions in the law, furuish the means by which fraud could success- 
fuUy aecomplish its ends." 

In Howe Scale Co. v. Wyckofï et al, 198 U. S. 118, 25 Sup. Ct. 609, 
49 L. Ed. 972, it was held that : 

"The essence of the wrong lu unfair compétition consists in the sale of the 
goods of one person for that of another, and, if défendant is not atteuipting 
to palni olï Its goods as those of coniplainant, the action fails." 

"Every man has a right to use his name reasonably and honestly in every 
way, whether in a flrm or corporation. * * * It Is not the use, but dls- 
honesty in the use of the name, that is condemned." 

The following from Nims on Unfair Business Compétition, sup- 
ported by the cases cited by him, are helpful in deciding this case : 

Unfair compétition does not necessarily Involve the violation of any ex- 
clusive right to tlie use of a word, mark, or synibol. It may arise from the 
use of words, etc., which everybody may use. The question is whether what 
was done in a spécial case tends to pass ofï the goods of one for those of an- 
other, or tends to deprive such other of his rights. If a name purely generic 
or descriptive or indicative of gênerai qualities such as any one may use has 
by long association with goods of one person corne to mean to the public his 
goods alone, and not such goods in gênerai, other persous will be prohibited 
from using it. Pages 8 and 9. 

"A trade-name may be either the name of the manufacturer of goods, or 
some name by which the manufactured goods hâve become generally known. 
There is a kind of property in such a name, and Interférence with it will be 
restrained by the court if there is a prosisect of injury to the owner of it." 
Pages 22 and 23. 

Rival manufacturers hâve no right by imitative devices to beguile the pub- 
lie into buying their wares under the Impression that they are buying those of 
their rivais. Page 2.5. 

A name may be so appropriated by user as to come to mean the goods of 
the plaintiiï. Where such is the case, "the use of that name or one so 
nearly resembling it as to be likely to deceive as applicable to goods not plaln- 
titf's may be the means of passing oflC those goods as and for the plaintiff's 
just as much as the use of a trade-mark." Pages 27 and 28. 

"When one has established a trade or business in which he has used a par- 
ticular name so that it has become known In trade as a desiguation of such 
persoii's goods, equity will protect him in the use thereof." Page .34. 

Out of this difficulty which the courts hâve found in preserving this right 
which every man has to use his own name, and at the sanie tlme preventiug 
injury and fraud arising from the exercise of that right, the doctrine of sec- 
ondary meaning has been evolved. Words which fonn a part of the common 
stock of the language may become so thoroughly identifled with some one per- 
son's business or goods that it is quite possible that the use of them alone 
without any quallfying words or other explanation by another manufacturer 
would deceive buyers into believing that there was but one concern or one 
brand of goods Instead of two. Page 138. 
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On tlie same principle tliat one must not pass ofC his goods as those of 
anotlier, lie must not use his trade-uame in such a way as to give the Impres- 
sion that it is the trade-name of auother. Page 164. 

A corporate uame is chosen by the incorporators themselves, and, os they 
can make it what they will, their rights arising from its possession are less 
important and their responsibility for its use is greater than in the case or 
their own personal name. Page 197. 

"No name may be chôsen in naming a corporation whlch will cause the new 
corporation to be passed off as some other compauy already in existence, or 
that will, when attached to the goods made by the new company, pass those 
goods off as the goods of some other company." Page 206. 

Applying the foregoing principles of law to the facts in this case, 
the solution is not difficult. From 1891 to 1903 or 1904 (the year be- 
ing in dispute) complainant alone made and sold a "Bâtes Automatic 
Hand Numbering Machine," having a consécutive, duplicate, and re- 
peat movement. During ail this time, and for several years after, it ex- 
tensively and exclusively advertised this machine as the "Bâtes Num- 
bering Machine," and the purchasing public understood that such trade- 
name exclusively designated complainant's machine. This machine dis- 
tinctly filling a trade want, the complainant obtained a large and lucra- 
tive business in dealing therein. About the year 1902 défendant, then 
named "Bâtes Machine Company," began the manufacture and sale of 
an automatic hand numbering machine, with like movements, and ac- 
complishing the same purpose as that of the complainant. At first it 
made but one kind of such machine, which it designated as Model No. 
49, soon foUowing it, however, with another which it designated as 
Model No. 50. In cataloguing, marking, and advertising such machines 
they were not designated as "Bâtes Numbering Machines," but as "Au- 
tomatic Hand Numbering Machines Model No. 49 or 50." The name 
of the défendant "Bâtes Machine Company" as the manufacturer of 
such machines appeared with such marking, publication, and advertis- 
ing. This désignation in marking and advertising defendant's ma- 
chines continued until after it changed its name, which took place on 
January 15, 1909. The course of the défendant up to this date was 
perfectly proper and légal. It had a right to put upon the market an 
automatic hand numbering machine in direct compétition with the 
complainant, even to an exact duplication of its mechanism, if it did 
not infringe upon its patent rights. No such infringement is alleged. 
Its method and character of advertisement were unobjectionaljle. 
Nothing therein would suggest an attempt to trade on the réputation 
of an older competitor. Every ordinary intelligent person would see 
at once that a new competitor had entered the market. 

A new condition of things took place, however, with the change of 
name and the change in the wording of the advertisement of such ma- 
chines. Neither the "Bâtes Machine Company" as the name of the de- 
fendant, nor the advertisement of its machines as "Model No. 49 or 50," 
as manufactured by it, could be confused with the name of the com- 
plainant or the trade-name of its product, viz., "Bâtes Numbering Ma- 
chine." But not so when it changed its name to the "Bâtes Numbering 
Machine Company," and began to advertise its machines by the same 
name as theretofore exclusively used to designate and advertise the ma- 
chines of the complainant, and which name had then become firmly fix- 
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ed in the mind of the trade and purchasing public as associated with the 
complainant's product. Not only confusion, but déception, was the nec- 
essary resuit of such conduct. A trade-name is usually more striking 
than the name of its user. It is likely to give more information about 
the product and calculated to make a more lasting impression on the 
mind than a mère trade-mark. Where such trade-name of the product 
is dissimilar to that of the manufacturer, it is likely to be remembered, 
even though the name of the person entitled thereto is overlooked or 
forgotten. Faulder & Co., Ltd., v. O. & G. Rushton, Ltd., 20 R. P. 
C. 477. In such a case such trade-name obtains a secondary meaning, 
even though in its primary sensé it is not subject to the exclusive own- 
ership of the trader. 

In the récent case of Lowe Bros. Co. v. Toledo Varnish Co. (C. C. 
A.) 168 Fed. 627, it was held : 

"The words 'High Standard' as applied to paints or vaniishes are in them- 
selves descriptive of quality, and canuot be monopolized as a trade-mark. 
but, where they hâve been used for a numbor ol; years by one manufacturer 
exeluslvely for a trade-niarlv, and hâve thereby acquired a secondary meaning 
with the trade and public as designating and ideiitifying the products of such 
malier, their use by another in connection vv-itb simllar goods in a way whicJi 
may probably deceive purehasers will be eujoined as unfair and frauduleut 
compétition." 

The instances of confusion and déception shown in complainant's 
affidavits are but the natural conséquences of the change of defend- 
ant's name and the changed wording of its advertisements. A glance 
at defendant's advertisements appearing in the April (1909) numbers 
of the magazines "System" and "Ofifîce Appliances" will convince of 
this. The headlines to both of thèse advertisements, "23 Cents Puts 
a Bâtes Numbering Machine on Your Desk," is the most prominent 
part thereof. It is not only displayed in larger and heavier type, but 
so blocked out as to make it the most striking to the eye. Without 
the advertiser's name and address, the trade would accept the whole as 
describing and advertising the complainant's machine. If the defend- 
ant's name v^^ere not so completely identified with the trade-name of 
the goods advertised, both a déception of the public and the diversion 
of the complainant's business would be the likely conséquences; but 
with the changed name of the défendant nothing else could reasonably 
be looked for. The street or factory address added to defendant's 
name would not be likely to change such resuit. The reason for this 
is obvious, as between the flaring headlines proclaiming the trade-name 
and the name and address of the advertiser, the latter plays a minor 
part in the impression made on the mind of the reader. The jobber, 
because of his more fréquent purchases, might readily see that a différ- 
ent concern was advertising, but not so the ultimate purchaser. To 
the latter the trade-name is associated with the réputation of the 
product rather than the name of the manufacturer. Lured by the 
advertisement of this old trade-name he would be as likely to send the 
order to the advertiser as to the rightful owner of such trade-name 
under the belief that he was dealing with the latter. The reprehensible 
purpose evidenced by this method of advertising is at least as striking 
172 F.— 57 
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as that cbndemned in Ludlow Valve Mfg. Co. v. Pittsburgh Mfg. Co. 
(C. C'A.) 166 Fed. 30. 

The logical, and perhaps desired, resuit of such conduct on the part 
of the défendant is, first, a deceiving of purchasers into giving it their 
custom under the belief that they were dealing with the same parties 
whose goods had become favorably known under such trade term; 
and, second, the graduai appropriation to itself of the favorable réputa- 
tion which the complainant had built up for its own goods through 
years of toil and at considérable expense. In this case the facts in the 
particulars that control the décision are similar to those in Wm. Rogers 
Mfg. Co. V. R. W. Rogers Co. (C. C.) 66 Fed. 56, affirmed R. W 
Rogers Co. v. Wm. Rogers Mfg. Co., 70 Fed. 1017, 17 C. C. A. 576 
Garrett et al. v. T. H. Garrett & Co., 78 Fed. 473, U C. C. A. 173 
J. & P. Coates, Ltd., v. John Coates Thread Co. (C. C.) 135 Fed. 177 
Charles S. Higgins Co. v. Higgins Soap Co., 144 N. Y. 463, 39 N. F 
490, 27 Iv. R. A. 42, 43 Am. St. Rep. 769 ; F. F. De Long v. De Long 
Hook & Eve Ce, 89 Hun, 399, 35 N. Y. Supp. 509; Dodge Sta- 
tionery Co. v. Dodge, 145 Cal. 380, 78 Pac. 879 ; Bissell Chilled Plow 
Works V. T. M. Bissell Plow Co. (C. C.) 121 Fed. 357 ; Lamb Knit 
Goods Co. V. Lamb Glove & Mitten Co., 120 Mich. 159, 78 N. W. 
1072, 44 L. R. A. 841 ; International Silver Co. v. Wm. H. Rogers 
Corp., 67 N. J. Eq. 646, 60 Atl. 187, 110 Am. St. Rep. 506 ; North 
Cheshire & Manchester Brewing Co. v. Manchester Brewing Co. (1899) 
App. Cases, 83, in which the use of the corporate title was enjoined. 
To the same effect, see, also, Clark Thread Co. v. Armitage, 74 Fed. 
936, 21 C. C. A. 178. 

In my opinion the complainant has shown a clear case of unfair 
compétition ; and, in view of the former finding by this court that the 
défendant was guilty of unfair compétition towards this complain- 
ant in imitating its labels, immédiate, even though drastic, relief should 
be afïorded. A preliminary injunction is granted restraining the de- 
fendant from any further use of the words "Bâtes Numbering Ma- 
chine Company" as its corporate name, or as such corporate name any 
other words which sufficiently resemble the said trade-name of the 
complainant's product, to wit, "Bâtes Numbering Machine," as to 
be likely to mislead or deceive the public into thinking or believing that 
the automatic hand numbering machines put out by the défendant are 
the product of the complainant, and from employing or using the ex- 
pression "Bâtes Numbering Machine" in connection with the sales of 
any automatic hand numbering machines not of the complainant's 
make, or in connection with the oiïering or advertising for sale thereof , 
and further restraining the défendant from filling any orders or awards 
calling for a "Bâtes Numbering Machine" with a machine or machines 
of other make than that of complainant, or from seeking to induce 
prospective purchasers to change orders, proposais, and awards calling 
for a "Bâtes Numbering Machine," so as to describe or specify a ma- 
chine or machines of other make than that of the complainant, without 
at the same time clearly and tmmistakably informing such purchaser 
that the machines made by the défendant are not those made by the 
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"Bâtes Manufacturing Company," and that such company and not the 
défendant began to advertise, and for many years exclusively adver- 
tised, said machines by the trade-name "Bâtes Numbering Machine." 



HARTFORD FIRE INS. CO. v. ERIB E. CO. 
(Circuit Court, S. D. New York. May 26, 1909.) 

1. COUBTS (§ 414*) — JUKISDICTION OP FeDEHAL COURTS— CIRCUIT COUET FOR 

Southern District op New York— Construction op Statute. 

Rev. St. § 657 (U. S. Comp. St. 1901, p. 529), wliicli provitlea that "the 
original jurisdictiou of the Circuit Court for the Southern District of 
New York shall not be construed to extend to causes of action arlsing 
within the Northern district of said state," must be construed as meaning 
by the words "Northern district of said state" the territory comprised 
within said district when the section was enacted; and the division of 
said district into the Northern and Western districts by Âct May 12, 
1900, c. 391, 31 Stat. 175, amending Rev. St. § 541 (U. S. Comp. St. 1901, 
p. 394), dld not hâve the effect of enlarging the jurlsdiction of the Cir- 
cuit Court for the Southern District to include causes of action arislng 
In the Western district. 

[Ed. Note. — For other cases, Bee Courts, Cent. Dig. § 1108; Dec. Dig. 
§ 414.*] 

2. Courts (§ 328*) — JtîRiSDicTiON of Fédéral Courts— Action by Assignée. 

An assignment of a cause of action, although without considération 
and for the purpose of suit In a fédéral court, is not collusive, so as to 
deprive that court of jurlsdiction, where It exceeds the jurisdictional 
amount, and the assigner might hâve brought suit in that court thereon. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. & 892; Dec. Dig. 
§ 328.* 

Jurlsdiction of Circuit Court as determined by the amount In contro- 
versy, see notes to Auer v. Lombard, 19 C. O. A. 75; Tenuent-Stribllng 
Shoe Co. V. Roper, 36 C. C. A. 459.] 

3. Action (§ 38*) — Sixgle Causes of Action— Claims United by Assign- 

MENTS. 

Claims agalnst a railroad company for the alleged négligent burnlng 
of a building, although originally exlstlng In favor of différent persons, 
when unlted In one by assignment, constitute a single cause of action. 

[Ed. Note. — For other cases, see Action, Cent. Dig. § 549; Dec. Dig. 
§ 38.*] 

4. Courts (§ 328*) — Jurisdiction of Fédéral Courts— Actions by As- 

signées. 

A person holding claims, eaeh below the Jurisdictional amount, but to- 
gether aggregating more than $2,000, and constituting, when so unlted, a 
single cause of action, may, If permitted by the local rules of joinder, 
bring them ail together for détermination into a fédéral court. 

[Eu. Note.— For other cases, see Courts, Cent. Dig. §• 891 ; Dec. Dig. 
§ 328.*] 

5. Courts (§ 328*) — Jurisdiction of Fédéral Courts— Action by As- 

signée. 

Plaintiflf and other Insurance companles paid losses ou buildings de- 
stroyed by flre alleged to hâve been negligently caused by défendant rail- 
road company. One was a foreign corporation, which paid losses on 
three buildings ; one being more tlian $2,000 and the others less. Oth- 
ers paid losses on the same buildings and others, each less than $2,000 
but aggregating more than that amount as to each building. Ail of the 

*For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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clalms were unlted by assigninents In plalntiff, a corporation of another 
Btate, which brought suit thereon In a fédéral court, jolning in separate 
counts the clalms relatlng to each building. Held that, as to the three 
counts containlng the clalms of the foreign company on which It mlght 
hâve brought suit in that court by reason of its large claim, the court 
had jurlsdlctlon, but that It dld not hâve jurisdlctlon of the other counts, 
none of the clalms In vyhieh could hâve been sued therein by the assigner. 
[Ed. Note. — For other cases, see Courts, Cent. Dig. § 892; Dec. Dlg. 
S 328.*] 

6. CouETS (§ 363*)— RiGHTS Assignable— RiQHX op Action foe Tort. 

The statute of New York permlttlng the asslgnment of rlghts of action 
for torts is applicable to causes of action in a fédéral court arlsing In 
that State. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. SS 93&-949 ; Dec. Dig. 
I 303.*] 

At Law. On motion to dismiss. 

Thls Is an action to recover damages for the destruction by flre of certain 
houses in the village of South Lima, Livingston county, N. Y., by sparks 
projected from the defendant's englues. At the close of the plalntlff's open- 
Ing the défendant moved to dismiss the action upon three separate grounds: 
First, under section 657 of the Revised Statutes (U. S. Comp. St. 1001, p. 
529), for want of jurlsdlctlon, because the causes of action arose in terrltory 
formerly Included in the Northern district of New York ; second, because 
the jurlsdlctlon of thls court had been procured through collusion, under 
Act March 3, 1875, c. 137, 18 Stat. 470 (U. S. Comp. St. 1901, p. 507) ; and, 
third, because the causes of action were not assignable at conimon law. 

The complalnt sets up seven causes of action. In the second cause of 
action the complalnt allèges that the défendant, by its négligent émission 
of sparks and flre from Its locomotive, set lire to the house of one Tamar Y. 
Byers, and that the house burned down, causing her a loss of $4,423.67; 
that for thls loss she was partly insured by two Insurance companles ; that 
the two insurers hâve paid a part of the loss upon the pollcies; and that 
both Insured and Insurers hâve assigned thelr clalms to the plalntlfC. In 
each of tbe other six causes of action the plaintlfC allèges that the défendant 
set flre negligently to the house of Tamar Y. Ryers, and that the flre, on ac- 
count of a high wind blowing at the tlme, spread Itself to the dwelling, near 
by, of the plaintifE's assigner. The plalntiff allèges in each case the pay- 
ment to the insured of the whole or a part of the loss by Insurance com- 
panles, among which, In two instances, the plaintlfC was itself one to an ag- 
gregate sum of $1,750. In each cause of action the pleader allèges that 
the insured and insurers assigned ail clalms agalnst the défendant to the 
plaintlfC. The total aggregate of clalms for damages donc by the défendant 
to ail the buildings amounts to $36,561.16. 

The plalntifC is a foreign Insurance company, but the only individual or 
cxjrporation assignors which are nonresldents of the state of New York are 
the .^tna Flre Insurance Company, which bas paid losses aggregatlng 
$3.793.75, and the London Assurance Company, which bas paid a loss of 
$923.67. The défendant is a New York corporation. The assigned claima of 
the .aîtna Fire Insurance Company are divided up between the third, fourth, 
and seventh causes of action, being $717.75 on the third, $2,376 on the fourth, 
and $700 on the seventh. The plaintlfC itself paid $150 upon the loss set 
forth in the third cause of action and $1,600 upon that in the flfth. The 
clalm of tUe London Assurance Company is In the second cause of action, 

McGuire & Wood, for plaintiff. 

Stetson, Jennings & Russell, for défendant. 

HAND, District Judge (after stating the facts as above). Three 
questions are presented: First, the jurisdiction of this court under 

*For other cases see sarne toplc & i svmsur lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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section 657 (U. S. Comp. St. 1901, p. 529) ; second, the jurisdiction 
under Act March 3, 1875, c. 137, 18 Stat. 470 (U. S. Comp. St. 190], 
p. 507) ; third, whether the complaint sets up a good cause of action. 
The last is not a jurisdictional question. 

I understand the plaintiff concèdes that, if the former Northern dis- 
trict of New York had not been subdivided, this action could not be en- 
tertained by the Circuit Court for the Southern district of New York, 
for it is a case of original jurisdiction; and no one contends, I think, 
that the cause of action did not arise in the territory comprised within 
the old Hmits of the Northern district of New York. If so, the case 
would hâve been strictly within the prohibition of the statute, and the 
défendant could not confer jurisdiction on this court by waiver. The 
jjlaintifï, therefore, bases, or must base, its claim entirely upon the the- 
ory that the division of the former Northern district of New York un- 
der Act May 13, 1900, c. 391, 31 Stat. 175 (U. S. Comp. St. 1901, p. 
394), into two districts, changed the meaning of section 657, so that 
it applied only to that territory which has since 1900 been comprised 
within the new Northern district of New York. 

Congress intended, by dividing the districts, to create new facil- 
ities for the dispatch of judicial business in the territory comprised 
within the old district, and it cannot hâve intended to throw some of 
the litigation which formerly belonged in the Northern district of New 
York upon the Southern district of New York. This necessarily re- 
sults, if the plaintiff is right, and if actions arising within a part of the 
former Northern district can now be tried in the southern district, 
though formerly they could not. Certainly nothing has arisen since the 
year 1818 which made it désirable to increase the jurisdiction of the 
Southern district of New York, whose proper work.has so greatly 
increased since that time. Least of ail was that désirable at the very 
moment when the capacity of the former Northern district was doubled 
by the addition of a new District Judge. So far as the reasonable pur- 
pose of an enactment guides its interprétation, this act will not bear 
the plaintiff's construction. 

Aside from the purpose of the act, it is quite clear to me that the 
words "Northern district of New York" must be read as though they 
meant "territorial limits of the présent district." It is the locality of 
the cause of action which is to détermine jurisdiction, and it is fair to 
construe the limits as only a convenient mode of designating a fixed ter- 
ritjry. No doubt the significance of gênerai terms in an act will 
change, as those terms may themselves be varyingly described by other 
acts irom time to tnne. The punishment for larceny means the punish- 
ment for what the Législature may from time to time make larceny. 
The phrase "Northern district of New York" is not a gênerai term. 
It described, when it was used, a definite territory, as though it had 
used metes and bounds. It is quite true that the descriptive term has 
since been given another meaning ; but that does not change the par- 
ticular législative intent to include just the territory, properly describ- 
ed in 1818 by that description, for, as I bave said, it was the locus of 
origin of the wrong that excluded it from the jurisdiction of this court. 
It cannot be assumed that this intention changed when the old district 
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was divided. Although the statute has never been.construed in this 
respect, I think the Circuit Court is without jurisdiction of any of the 
causes of action, and I will dismiss the complaint as to ail upon the 
first ground raised. 

Upon the second ground I will deny the motion as to the third, 
fourth, and'Seventh causes of action, and grant it as to the rest. Upon 
the plaintiff's opening he frankly stated that ail the assignments had 
been obtained without considération and were held practically in trust 
for the assignors ; that is to say, the proceeds, or some portion of them, 
were to be turned back to the assignors in the event of success. This 
vvould very clearly constitute a collusive assignment, under Farming- 
ton V. Pillsbury, 114 U. S, 138, 5 Sup. Ct. 807, 29 L. Ed. 114, Lehigh 
Mining Co. v. Kelly, 16,0 U. S. 327, 16 Sup. Ct. 307, 40 L. Ed. 444, 
Lake County Commissioners v. Dudley, 173 U. S. 243, 19 Sup. Ct. 398, 
43 L. Ed. 684, and Waite v. Santa Cruz, 184 U. S. 302, 33 Sup. Ct. 
337, 46 L,. Ed. 552 ; and if ail the claims were obtained in this way it 
would be my duty to dismiss the complaint as to ail seven causes of ac- 
tion. But there are other considérations which apply to this case, which 
do not seem to hâve occurred in any of the authorities I hâve examin- 
ed. The .(5itna Insurance Company, having paid a loss of $3,376, as 
stated in the fourth cause of action, would hâve been entitled to bring 
a suit for that sum in the United States Circuit Court. So far as the 
assignment of that claim by the ^tna Company to the plaintifï is con- 
cerned, it cannot, therefore, be collusive, for the plaintifï got no greater 
rights of jurisdiction under it than the assignor had itself . It does not 
appear in Lake County Commissioners v. Dudley, 173 U. S. 243, 19 
Sup. Ct. 398, 43 L. Ed. 684, that Dudley had procured enough cou- 
pons from any one of the nonresident assignors to bring the case as to 
him up to the jurisdictional amount. 

As to the fourth cause of action, in which the ^tna Company had 
the claim of over $3,000, the jurisdiction of this court is not, therefore, 
collusive. I cannot, however, on this motion, détermine whether the 
recovery in this cause of action must be limited to the ^tna claim, or 
may include the other éléments of damage which go to make it up. 
Even if thèse several claims were susceptible each of independent suit 
when separated, they were none the less, when united, ail items of dam- 
age in one action on the case, and constituted, when united, a single 
cause of action. Jacobs v. N. Y. Central R. R., 107 App. Div. 134, 94 
N. Y. Supp. 954, affirmed on opinion below 186 N. Y. 586, 79 N. E. 
1108. The motion to dismiss cannot be directed, therefore, at the sev- 
eral items of this cause of action seriatim; for the court had jurisdic- 
tion at least as to a part, and the question of jurisdiction alone is raised 
at this time. 

In the third and seventh causes of action, the jî)tna claims were be- 
low the jurisdictional amount; but, when united by collusive assign- 
ment to the other items of damage, the amount in each case became 
above $3,000. I regard the collusive obtaining of additional items of 
damage to raise above $3,000 thèse iEtna claims, and the plaintiff's 
own daim in the fifth cause of action, as precisely similar to obtaining 
the collusive assignment of independent and separable claims. It 
seems to me to make no différence whatever that the items of damage 
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may be subsequently united into a single "cause of action." It is per- 
haps true that by the same reasoning it would follow that similar items 
of damage in the fourth cause of action should be disallowed ; but, as 
I hâve said, that question is not up hère. The act of 1875 clearly aimed 
at an evil which exactly included the summation of items of damage 
like those hère separated, and I should nuUify its obvious purpose if 1 
distinguished because the items made up a single "cause of action." 

The question as to the third and seventh causes of action must there- 
fore be decided in the same way as though the ^tna Company had 
tried under the New York Code to sue in this court upon the third, 
fourth, and seventh causes of action, seeking to carry along into the ju- 
risdiction of this court the third and seventh, because it could properly 
claim jurisdiction in the fourth. I bave not found any case in the Su- 
prême Court controlling this question ; but it bas been decided in the 
Circuit Courts, by authority which I am bound to follow, that when one 
plaintiflf in good faith procures assignments of several claims each be- 
low the jurisdictional amount, but together aggregating over $3,000, 
this court has jurisdiction. Bowden v. Burnham, 59 Fed. 753. 8 C. 
C. A. 348, decided in the Circuit Court of Appeals for the Eighth Cir- 
cuit, and four other cases in the Circuit Court cited in that case on page 
755 of 59 Fed. and page 353 of 8 C. C. A. I confess that as an orig- 
inal question I should hâve thought otherwise; but I am not free to 
disregard so much authority, and it follows from that authority that 
any person, himself holding claims below the jurisdictional amount, 
may, if permitted by the local rules of joinder, bring them ail together 
for détermination into this court. The resuit is to bring into this court 
separate actions of less than the proper amount; but that appears to 
be the necessary resuit of the décisions I hâve cited. This would, 
therefore, resuit in dismissing the motion in respect of the third and 
seventh causes of action, in which there were .iîîtna claims below 
$3,000, as well as in respect of the fourth. 

There remain the first, second, fîfth, and sixth causes of action. On 
one of thèse, the second, the London Assurance Company paid a losg 
of less than $3,000; but the fact that the assignor is a foreign corpora- 
tion has no bearing, if it could not bave sued independently, as was 
the fact. Nor, in my judgment, could the London Assurance Company 
bave bettered its position by taking colorable assignments of the other 
items of damage, even though at the end there resulted a cause of ac- 
tion of over $2,000. As to the remaining causes of action, the assigii- 
ors could by no possibility hâve corne to this court ; nor could the Ait- 
na Company, by procuring colorable assignments of them, hâve joined 
them to the third, fourth, and seventh causes of action, if I am right. 
If so, the plaintifï is in no better position, and they must be dismissed 
upon the second ground. 

I conclude, therefore, that the motion is good upon the second 
ground as against ail the causes of action except the third, fourth, and 
seventh, but that whether those causes of action can be pressed for 
more than the ^tna claim cannot be decided upon this motion, and 
must be reserved till the trial. 

The third objection was based upon the theory that the liability aris- 
ing from a tortious act was not assignable at common law ; that the 
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New York statute permitting such assignments would apply only to 
causes of action which had their existence under the law of the State 
of New York; that a cause of action brought in this court was under 
the law as administered by this court, and not under the law of New 
York; and that, therefore, an action on the case brought in the United 
States Circuit Court is not assignable, because the New York statute 
could not apply to it. This objection is ingénions, but erroneous. It 
présupposes that there are two jurisdictions under the laws of which 
the acts of the défendant constituted a tort — one the common 
law of the state of New York, and the other the common law of the 
United States. In other words, it seems to présuppose the existence of 
a, fédéral common law which is administered by this court, but which 
is something other than the law of the state of New York. In this case 
in particular the idea is plausible, since by the décisions of the Suprême 
Court the first, third, fourth, fifth, sixth, and seventh causes of action 
are not demurrable, though under the décisions of the New York 
Court of Appeals they probably are- — a considération which accounts 
for the attempt to corne into this court. There is no doubt a theoretical 
embarrassment about presupposing that there is but one common law 
in cases in which several courts, havmg independent juridiction, make 
opposite rulings in regard to it. Still it is laid down that there is no 
independent fédéral common law (Wheaton v. Peters, 8 Pet. 591, 8 
h. Ed. 1055; Kendall v. U. S., 12 Pet. 534, 9 L. Ed. 1181) ; and this 
must be taken as true, certainly in so far as the argument of the de- 
fendant îs concerned, that a statute of the state of New York has no 
applicability to such law. It is not, therefore, important to the décision 
in this case whether, under the principles of a strictly logical jurispru- 
dence, it be possible that there may exist one common law which is 
subject to opposite, but equally correct, interprétation by two courts 
of independent and final jurisdiction. That question does not come up 
in this case, because, whatever be the solution of such an anomaly in 
theoretic jurisprudence, there can be no doubt that the statute of the 
state of New York equally affects the common law, whether it be that 
construed by the state or fédéral décisions. If the doctrine were ap- 
plicable, it would likewise apply to the assignment of choses in action, 
which are only assignable under the state statute. 

Besides, an assignment, even of a chose in action, is no more than 
a power of attorney to sue in the assignor's name. A right of action 
on the case was no more difficult of assignment than a chose in action. 
The trouble was the same in each case, i. e., merely that the obligor 
could not be called on to perform except secundum tenorem, and hence 
no one could ask him to pay a substituted party when his obligation 
ran only to the original party. This formai difficulty was avoided by 
the fiction of a power of attorney, and the statute giving the power to 
sue in the assignee's name was merely a régulation of procédure, 
which must be foUowed hère, as has been often decided. A power of 
attorney at common law was as good in an action on the case as in an 
action in spécial assumpsit. 

I therefore conclude that the third objection to ail the causes of ac- 
tion is without basis; but because this objection is not to the jurisdic- 
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tion of the court, but to the sufficiency of the complaint, I do not cer- 
tify it to the Suprême Court. 

Let judgment be entered dismissing the complaint as to ail the causes 
of action for lack of juri&diction. If the counsel for the plaintifï will 
prépare a certificate stating that the dismissal was for lack of jurisdic- 
tion upon the first two grounds mentioned, I will certify thèse questions 
to the Suprême Court. 



STEWART et al. v. MITCHELL et al. 
ROSS V. IIURST. 
(Circuit Court, W. D. Tennessee, K D. May 24, 1909.) 
Nos. 241, 243. ' 

COUKTS (§ 317*)— JURISDICTION OF FbDEEAL COTJBTS— DIVBRSITT OF CiTIZENSHIP 

— Reaebangement of Parties. 

A controversy between two factions In a local church, eaeh havlng a 
pastor and a governlng board of elders ail of whom are citizens of the 
same state, and each claimlng the exclusive right to control and use the 
church building and property, cannot be brought by members of one fac- 
tion who are citizens of other states against the pastor and elders of both 
factions but asklng relief against one side only by injunction to restraln 
them from Interferlng with thelr codefendants in the use and occupation 
of the property. In such case, the défendants who belong to the same fac- 
tion as coinplainants are not merely formai parties but the real contro- 
versy is between them and their codefendants and requires that they be 
considered as complalnants for the purpose of determining the court's 
Jurisdlction. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 317.* 
Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

In Equity. On plea in abatement. 

The bill in this case is filed by Robert P. Stewart and Mrs. Etta 
Stone, by her husband and next friend, Lowry Stone, citizens of the 
State of Kentucky, and Roy Adcock, a citizen of the state of Alabama, 
against O. E. Gardner, H. C. Ward, N. C. Swearingen, J. E. Mc- 
Adams, J. B. McAdams, A. C. Aiken, J. B. Reed, H. F. Hudson, Joe 
Hatcher, J. E. Shannon, R. D. Jones, W. M. Capps, and W. W. Mit- 
chell, J. W. Dudley, F. M. Jackson, Nathan Mitchell, George Mitchell, 
Will Womble, Cullie Foust, John Foust, M. A- Wilson, and P. F. 
Johnson, ail of whom are citizens of Tennessee. 

H. H. Barr, R. A. Elkins, and John M. Gaut, for complalnants. '' 
W. C. Caldwell, for défendants. 

McCAEL, District Judge. The complainants are nonresidents, and 
allège in the bill that they are members in good and regular standing 
in a religions society at the town of Greenfield, Tenn., known as the 
Greenfield Presbyterian Church (sometimes called the first Cum- 
berland Presbyterian Church), and that they hâve a lot and a house 
of worship located in said town, which is described in the bill. It is 
alleged also that a certain other lot described in the deed (which is 

*E'or other ciuiea see lame toplc & i kvmbiib lu Dec. & Am. Dlge. 1£07 to date, * Rep'r Inâezeti 
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made an e3%hjbit to the bill); was conveyed to the elders of the Cum- 
berland Presbyterian Church and their successors at Greenfield, Tenn., 
August 18i 1903, by Mrs. T. T. Perry, on which bas been erected a 
manse. ' 

The relief Sotight by the complainants, as stated in the prayer of 
the bill, is that the court decree that said church, meaning the Presby- 
terian Church in the United States of America, and the elders there- 
of, named as défendants in the bill, and their successors and associ- 
âtes in office, hold the said title to said properties in trust for the ex- 
clusive use and benefit of the Greenfield Presbyterian Church, the 
congrégation, of which Rev. Q. E. Gardner, one of the défendants, is 
the pastor, and who adhères to the Presbyterian Church in the United 
States of America, and that the session of said church hâve the exclu- 
sive right to control the possession and use of the said properties, and 
the pastor employed by it hâve the sole right to occupy its pvtlpit and 
conduct its services. They pray that the other défendants to the bill. 
and ail whom they represent, and ail who are combined or associated 
with them, be restrained by injunction from taking or attempting to 
take possession of the house of worship and manse described therein, 
or from interfering with the pastor of said church, or his successor, 
or successors, in the conduct of the religions exercises or other func- 
tions as pastor, and from in any manner, by suit or otherwise, disturb- 
ing or interfering with complainants, said congrégation, its pastor, 
officers, or membefs in the possession, use, or enjoyment of said prop- 
erty, or properties, and for gênerai relief. No injunctive relief is 
prayed for against the défendants, O. E. Gardner, pastor, and the 
elders of the Greenfield Presbyterian Church in the United States of 
America. 

This litigation grows out of the uniting, or the attempt to unité, the 
Presbyterian Church in the United States of America and the Cum- 
berland Presbyterian Church. 

The jurisdiction of this court is challenged by a plea in abatement, 
filed by the défendants W. W. Mitchell, J. W. Dudley, F. M. Jack- 
son, Nathan Mitchell, William Womble, Cullie Foust, John Foust, M. 
A. Wilson, elders, and P. F. Johnson, pastor, of the Cumberland Pres- 
byterian Church at Greenfield, Tenn. Without setting out in extenso 
the plea in abatement, it may be stated that the grounds relied upon 
in the plea are : 

(1) That the complainants hâve no actionable interest. 

(2) That the amount involved in controversy is less than $3,000. 

(3) That the elders and trustées of the Presbyterian Church in the 
United States of America were made défendants by collusion for the 
purpose of giving this court jurisdiction of this case, in that said el- 
ders and trustées hâve a common interest in the controversy with com- 
plainants. That said elders and trustées should bave been joined with 
complainants. That their interest and that of their codefendants are 
antiagonistic. That the rearrangement of the parties would oust this 
court of jurisdiétion for lack of diversity of citizenship. 

(4) That the questions involved bave been determined adversely 
to complainants' contention by the Suprême Court of Tennessee in 
the case of Uandrith v. Hudgins, and that this is an action brought 
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to escape the jurisdiction of the state courts and the effect of that 
décision. 

There has been no issue joined on the plea in abatement, but it 
bas been set down for argument for insufficiency. Under the practice 
in Tennessee, it will be assumed that the allégations in the plea in 
abatement are true, and the only question we hâve for considération 
now is whether they are sufficient. From the plea in abatement we 
leam that certain of the défendants are elders and pastor of the Cum- 
berland Presbyterian Church of Greenfield, Tenn., and certain other 
défendants are the elders and pastor of the Presbyterian Church in 
the United States of America at Greenfield, Tenn. It is alleged and 
admitted that ail of the défendants are citizens of Tennessee. The 
complainants, as is alleged, are citizens of Kentucky and Alabama. 
This diverse citizenship of the complainants and the défendants, as 
it appears on the face of the bill, would give this court jurisdiction 
of this case, provided the amount involved exceeds the sum of $3,000, 
exclusive of interest and costs. The statutes defining the jurisdiction 
of the Circuit Court confer it, among other cases, where there shall be 
a controversy between citizens of différent states in which the matter 
in dispute exceeds, exclusive of interest and costs, the sum and value 
of $2,000. Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. 
St. 1901, p. 608). 

It is alleged in the plea in abatement that this arrangement of the 
parties to the suit by the pleader is improperly and collusively made 
for the purpose of showing a diversity of citizenship and of creatirig 
a case cognizable in this court, in that the interest of the défendants, 
O. E. Gardner, pastor, and the elders of the Presbyterian Church in 
the United States of America, is the same as that of the complainants, 
and they should, in fact, hâve been joined as parties complainant. It 
is argued by counsel for the Cumberland défendants that, notwith- 
standmg this arrangement of the parties to the suit by the pleader in 
placing ail of the complainants as nonresidents, and ail of the défend- 
ants as résidents of Tennessee, so as to show the diversity of citizenship 
required by law, necessary to confer jurisdiction on this court, the court 
will look beyond this arrangement of the parties by the pleader, and 
arrange them according to their actual interest in the dispute in de^ 
termining whether or not it has jurisdiction. 

Where the jurisdiction of the United States Circuit Court dépends on 
diversity of citizenship, the parties may be rearranged by the court ac- 
cording to their real interest, in determining whether there is a diversity 
of citizenship such as would confer jurisdiction upon it. Steele v. Cul- 
ver, 211 U. S. 26, 29 Sup. Ct. 9, 53 L. Ed. 74; Venner v. Great North- 
ern Railroad, 209 U. S. 25, 28 Sup. Ct. 328, 52 L. Ed. 666, and cases 
there cited; Dawson v. Columbia Trust Co., 197 U. S. 178, 25 Sup. Ct. 
420, 49 L. Ed. 713 ; Removal Cases, 100 U. S. 468, 25 L. Ed. 593. 
Hence it is the duty of this court, in determining the sufficiency of this 
ground in the plea of abatement, to examine the pleadings and arrange 
the parties according to their respective interests, and, when so re- 
arranged, to détermine if it has jurisdiction. 

From an examination of the bill, it is clearly deducible that the 
Union défendants, consisting of the Rev. Mr. Gardner, pastor, and 
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the Union elders, hâve a common interest with the complaînants, since 
they are the pastor, members, and officers of the Presbyterian Church 
in the United States of America, and hâve a common interest in hold- 
ing and having the use of the claurch property and the manse described 
in: the biU. Upon the other hand the interest of the défendants, the 
Cumberland pastor, Rev. P. F. Johnson, and the elders of that church, 
is antagonistic to their codefendants, the Rev. Mr. Gardner and his 
elders, in that the former are alleged by the bill to be claiming the 
right to the possession and use of the church and manse in contro- 
versy, while the latter are in possession. So that we find that the in- 
terests of.tliese two classes of défendants are antagonistic, and that the 
interest of one class of défendants and the complainants are identical, 
while the interest of the other class of défendants is antagonistic to 
the complainants. 

. Does that interest of thèse two classes of défendants, such as it is, 
make them necessai'y parties to this suit? Learned counsel for the 
complainants evidently so understood it, else why should they hâve 
made the Union pastor and elders parties at ail? If this court is 
to grant the prayer of the bill and decree whicli pastor and which 
set of ;elders are entitled to hold, use, and control the church property, 
it would seem that ail of them are necessary parties, and I am so in- 
clined to hold. It appears from the bill that the Union elders and 
their pastor are in possession of the church and manse at présent, and 
ail that is asked in their behalf in the bill is that the court decree that 
they continue to hold the title to said property in trust. There is 
nothing in the bill showing or tending to show that they hâve at any 
time shown any inclination to discontinue to hold the title to said prop- 
erty in, trust for the use and benefit of the congrégation of the Green- 
field, Presbyterian Church. Neither is there anything in the bill tend- 
ing to show that the Rev. O. E. Gardner, the pastor of the United 
Church in question, lias shown any inclination to décline to occupy 
the pulpit or conduct its services. Why thèse défendants, the Union- 
ists, should be made parties défendant to this suit, when there is no 
prayer for relief as against them in any form, is difficult to under- 
stand, except upon the ground that th.ey were deemed to be necessary 
parties and were made codefendants with Rev. P. F. Johnson, pastor 
of the Cumberland Church, and the elders thereof, for the purpose of 
conferring jurisdiction upon this court, which would not exist had 
they been joined with complainants. 

The real and only relief that is sought is to restrain the Cumberland 
pastor and his elders from interfering with their codefendants, Rev. 
Mr. Gardner and his elders ; from attempting to or taking possession 
of the house of worship and the manse ; or from interfering with the 
pastor, Rev. O. E. Gardner, or his successors, in the conduct of religi- 
ons exercises or fanctions as pastor; and from in any manner, by suit 
or otherwise, disturbing or interfering with complainants, said congré- 
gation, its pastor, officers, or members in the possession, use or enjoy- 
ment of said property. 

From what has been said, it follows that the parties to the suit must 
be rearranged. Since the interests of O. E. Gardner, pastor of the Un- 
nion Church, and the elders of said Union Church, are identical with 
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complainants, they must be considered as complainants for the purpose 
of the disposition of this question of jurisdiction. To my mind it is clear 
Aat they were made défendants for the purpose of presenting a case of 
diversity of citizenship and thus conferring jurisdiction, and reopening 
in the United States court a controversy which had been decided in the 
courts of the state. Steele v. Culver, 211 U. S. 26, 29 Sup. Ct. 9, 53 L. 
Ed. 74; Venner v. Great Northern Railway, 209 U. S. 25, 28 Sup. Ct. 
328, 52 L. Ed. 666 ; Dawson v. Columbia Trust Ce, 197 U. S. 178, 25 
Sup. Ct. 420, 49 L. Ed. 713. 

Complainants rely upon the case of Watson v. Jones, 13 Wall. 723, 20 
L. Ed. 666. The question of want of jurisdiction upon grounds of di- 
verse citizenship was not raised in that case, and therefore it cannot be 
taken as authority in determining that question before this court in this 
case. It appears that prior to the judiciary act (Act March 3, 1875, c. 
137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508]), in determining the 
question of jurisdiction, based on a diversity of citizenship, the rights 
of the parties with respect to jurisdiction based upon a diversity of citi- 
zenship were determined solely according to the position they occupied 
as complainants or défendants on the face of the pleadings. Under the 
new law, the mère form of the pleadings may be put aside, and the par- 
ties placed upon différent sides of the matter in dispute, according to 
the facts. Removal Cases, 100 U. S- 469, 25 L. Ed. 593 ; Coal Co. v. 
Blatchford, 11 Wall. 174, 20 L. Ed. 179. The case of Watson v. Jones, 
supra, was decided prior to the act of 1875, at a time when the ar- 
rangement of the parties to the suit as they appeared on the face of the 
pleadings alone were considered in determining the rights of the parties 
touching the jurisdiction of the court, when based on diversity of 
citizenship. The cases relied upon by the complainants to sustain 
their contention on this question of jurisdiction, based on diverse citi- 
zenship, hâve no application, in my judgment, to the case at bar. 

Without discussing or determining the other questions raised by 
the plea in abatement, I hold that, on a proper rearrangement of the 
parties to the suit, the diversity of citizenship required by the statute 
to confer jurisdiction upon this court does not exist. The plea is there- 
fore held to be sufadent in law. Act March 3, 1875, c. 137, § 5, 18 
Stat. 472 (U. S. Comp. St. 1901, p. 511). 

An order will be entered, denying the injunction applied for, and 
dismissing the bill for want of jurisdiction, with costs. 

A similar order will be entered in No. 243, C. M. Ross et al. v. Rob- 
ert Hurst et al. 



UNITED STATES v. SOUTHERN PAC. CO. ■ 

(Circuit Court, D. Oregon. September 13, 1909.) 

L Penai,ties (§ 41*) — Costs— Nature or Subject-Matteet— Action roB Pen- 
ALTT POB Violation op Twentt-Eiqht Houb Law. 

An action by tlie United States to recover from a carrier tlie penalty 
Imposed by Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 
1907, p. 918), for conflning llve stock more than 28 consécutive hours, Is a 

*For other caxes eee aame tc^ic & i mumbsb In Dec. & Am. Digs. 1907 to date, & Kep'r Indexe» 
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civil action, with ail the ordinary Incidents of such an action, iucluding lia- 
bility of the defeated party for costs ; but, if regarded as pénal, on a re- 
covery by the goveniment, the défendant is subject to the payment of 
costs by the terms of Kev. St. § 974 (U. S. Comp. St. 1901, p. 703). 
[Ed. Note. — For other cases, see Penalties, Dec. Dig. § 41.*] 

2. CosTS (§ 173*)— Items— Attobney's Fées— Action for Violation of Twen- 

Tr-EiGHT Houe Law. 

On a recovery by the government In an action for violation of Act June 
29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 1907, p. 918), known 
as the "Twenty-Eight Hour Law," In the district of Oregon, a docket or 
attorney's fee of $40 is taxable against the défendant, under the provi- 
sions of Rev. St. §§ 824, 837 (U. S. Comp. St. 1901, pp. 632, 644). 

[Ed. Note. — For other cases, see Costs, Cent. Dig. § 688; Dec. Dig. § 
173.*] 

3. Courts (§ 357*)— Fédéral Courts- Costs— Mileage of Witnesses. 

ïhe prevailing party in a civil action In a fédéral court is entitled to 
tax as a part of his costs mileage for bis witnesses for the distance neces- 
sarlly traveled by them from any point to which a subpœna would run, 
Vlz. : From any point withln the district, and for not exceeding 100 miles 
for witnesses comlng from wlthout the district. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 938; Dec. Dig. § 
357.*] 

4. Courts (§ 357*)— Fédéral Courts— Costs— Maeshal's Fées. 

The prevailing party in a suit In a fédéral court is not entitled to tax 
against hls opponent as a part of his costs the fées of the marshal for 
serving subpœnas on witnesses reslding wlthout the district and more 
tlian 100 miles from the place of trial. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 938; Dec. Dig. § 
357.*] 

5. Courts (§ 357*)— Fédéral Courts — Costs— Action by United States— Wit- 

NESS FEES. 

Under Rev. St. § 850 (U. S. Comp. St. 1901, p. 655), the United States, 
when the prevailing party in a suit in a fédéral court, is entitled to tax as 
costs the necessary expenses of a salarled employé taken away from his 
place of business to attend as a witness for the government, regardless of 
the distance traveled by him. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 938; Dec. Dig. § 
357.*] 

On Taxation of Costs. 

Walter H. Evans, Asst. U. S. Dist. Atty. 
J. E. Fenton, for défendant. 

BEAN, District Judge. The plaintiff, having recovered judgment in 
two civil actions against the défendant for violation of Act Cong. 
June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 1907, p. 
918), prohibiting any railroad company from confining animais, while 
in transit from one state to another, for more than 28 hours, and which 
is commonly known as the "Twenty-Eight Hour Law," filed its bill of 
costs in each of such actions. The défendant objects to the allowance 
of any costs, on the ground that the proceeding to recover the penalty 
provided in the act referred to is neither an action at law nor a suit 
in equity, but is a spécial proceeding, and since the act itself does not 
authorize or warrant the imposition of costs, in addition to the penalty 
therein provided for a violation of its provisions, no costs can be 

•For other cases see same topio & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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taxed. The défendant also objects to certain items in the complain- 
ant's bill of costs : First, a docket or attorney's fee of $40 ; second, for 
the mileage of certain witnesses on behalf of the plaintiff, who réside 
in this State and more than 100 miles from the place of trial ; third, 
for the mileage of certain witnesses residing in the state of California; 
fourth, for the fées of the marshal of the Northern district of Cali- 
fornia for serving subpœnas on witnesses in that district, and a similar 
item for the fées of the marshal of the district of Washington for 
serving a subpœna in that district; fîfth, the expenses of one Hanson, 
an employé of the Réclamation Service, who was sent from Toppenish, 
in Washington, to testify as a witness in the case. 

1. An action to recover the penalty provided in the act of Congress 
referred to is a civil action with the ordinary incidents of such an 
action. Montana Central Railway Co. v. United States, 164 Fed. 400, 
90 C. C. A. 388 ; United States v. Southern Pacific Co. (D. C.) 157 
Fed. 459 ; United States v. Baltimore Ry. Co., 159 Fed. 33, 86 C. C. 
A. 223 ; United States v. Southern Pacific Co. (D. C.) 162 Fed. 412 ; 
New York Central Railroad Co. v. United States (C. C. A.) 165 Fed. 
833. And therefore the plaintiff, as the prevailing party, is entitled 
to its costs. Western Coal & Mining Co. v. Petty, 132 Fed. 603, 65 
C. C. A. 667 Moreover, section 974 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 703) provides that when judgment is rendered 
against the défendant in a prosecution, for any fine or forfeiture in- 
curred under a statute of the United States, he shall be subject to the 
payment of costs. This section would seem to authorize the taxation 
of costs in actions of this kind. 

2. Sections 824 and 837 of the Revised Statutes (U. S. Comp. St. 
1901, pp. 632, 644) authorize the taxation and ahowance, on a trial 
before a jury in a civil or criminal action prosecuted by the govern- 
ment, of a docket or attorney's fee of $40. Thèse provisions, so far 
as they may relate to the district attorney, are not repealed or modified 
by Act May 28, 1896, c. 252, 29 Stat. 179 (U. S. Comp. St 1901, p. 
611), placing district attorney s on salaries, except as to the disposition 
of such fées. Section 6 of the latter act provides that ail fées and 
émoluments allowed by law to be paid United States attorneys and 
United States marshals shall be charged as heretofore, and shall be 
collected, as far as possible, and paid to the clerk of the court having 
jurisdiction, and by him covered into the treasury; and section 17 
déclares that sections 6 to 16, inclusive, shall not be construed to pre- 
vent or affect the assessment or taxation of costs against the unsuc- 
cessful party in a civil proceeding, or against défendants convicted of 
crimes or misdemeanors. 

3. The extent to which the prevailing party in a civil action may 
charge against his adversary mileage fées of witnesses who attended 
the trial on his behalf is a subject of much conflict in the fédéral déci- 
sions. The question bas not been authoritatively decided by the Su- 
prême Court or the Court of Appeals, so far as I am advised. In some 
jurisdictions it is held that the successful party is entitled to the mile- 
age of his witnesses, regardless of the place of their résidence, oi 
whether they came from or out of the district, and whether they at- 
tended in obédience to a subpœna or at the request of the party. 
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United States v. Sanborn (C. C.) 28 Ped. 299. In others ît îs held that 
since section 863, Rev. St. (U. S. Comp. St. 1901, p. 661), provides 
for taking the déposition of a witness residing more tlian 100 miles 
from tlie place of trial, the clerk has no authority to allow mileage 
for a witness residing at a greater distance, whether within or with- 
out the district. Smith v. Chicago & Northwestern Ry. Co. (C. C.) 
38 Fed. 321. The rule, however, supported by the great weight of 
authority is that the prevailing party in a civil action is entitled to 
charge, as part of his costs, mileage for the distance necessarily trav- 
eled by a witness to attend the trial on his behalf from any place to 
which a subpœna will run ; that is, from any point within the district, 
or from any point ont of the district and not exceeding 100 miles 
from the place of holding court. The Syracuse (C. C.) 36 Fed. 830 ; 
Eastman v. Sherry (C. C.) 37 Fed. 844; Burrow v. Kansas City R. 
R. Co. (C. C.) 54 Fed. 278; The Vernon (C. C.) 36 Fed. 113; Sloss 
Iron & Steel Co. v. South Carolina Ry. Co. (C. C.) 75 Fed. 106 ; Griggs- 
by Construction Co. v. Louisiana Ry. Co. (C. C.) 123 Fed. 751 ; Buffalo 
Ins. Co. v. Steamship Co. (C. C.) 29 Fed. 237. And this seems to be 
the rule prevailing in this district and circuit. Spaulding v. Tucker, 
2 Sawy. 50, Fed. Cas. No. 13,221 ; Haines v. McLaughlin (C. C.) 29 
Fed. 70; Hunter v. Russell (C. C.) 59 Fed. 964; Hanchett v. Hum- 
phrey (Ç. C.) 93 Fed. 895. The costs in this case will be taxed in ac- 
cordance with this rule, and plaintifï wiîl be allowed to include in its 
judgment the mileage of its witnesses residing in the state, and not to 
exceed 100 miles for those residing out of the state. 

4. A witness residing out of the district and more than 100 miles 
from a place of trial cannot be compelled to attend in obédience to 
a subpœna. The service of a subpœna upon him by the marshal 
amounts to nothing more than a request to attend, and the prevailing 
party is therefore not entitled to charge against his opponent as a part 
of the cost the marshal's fées for serving such a subpœna. This is 
the interprétation given Parker v. Bamker, 6 McLean, 631, Fed. Cas. 
No. 10,725, by Judge Sawyer, in Spaulding v. Tucker, supra, and is 
a reasonable rule. 

5. The witness Hanson was a salaried employé of the government in 
the Réclamation Service, and was sent from his place of business at 
Toppenish, Wash., as a witness ; and therefore the plaintifï is entitled, 
under section 850, Rev. St. (U. S. Comp. St. 1901, p. 655), to bave 
included in the judgment against the défendant his necessary ex- 
penses in going and returning and attendance on the court, regard- 
less of the distance traveled by him. United States v. Sanborn, 135 U. 
S. 271, 10 Sup. Ct. 812, 34 L. Ed. 112; United States v. National Se- 
curity Co. (D. C) 168 Fed. 314. 

The costs in the two cases referred to will be taxed in accordanco 
with the rules above stated. 
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UNITED STATES v. STEINMAN. 

Circuit Court of Appeals, Third Circuit October 6, 1909.) 

No. 53. 

1. Banks and Banking (§ 256*)— Funds— "Wilmul Misapplication." 

"Wlllful misapplication" of the funds of a national bank, in order to 
constitute an offense denounced by Rev. St. § 5209 (U. S. Comp. St. 1901, 
p. 3497), must be a willful misapplication for the use or benefit of accused, 
or of some person or Company other than the banking association, wltli in- 
teut to injure and defraud the association, or some other body corporate 
or natural person, being eutirely différent from acts constituting Sn of- 
ficiai maladministration, subjecting the bank to a forfeiture of its charter, 
as provided by section 5239 (page 3515). 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 964; 
Dec. Dig. § 250.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7482-7483.] 

2. Banks and Banking (§ 256*)— Misapplication of Funds— Overdbafts. 

An unlntentional overdraft by a deposltor In good standing and possess 
Ing ample means to pay, or an overdraft to be pald pursuant to a prior 
agreement resting on abundant crédit, does not constitute a wlllful mis- 
application of a national bank's funds, in violation of Rev. St. § 5209 (U. 
S. Comp. St. 1901, p. 3497). 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 964, 
965 ; Dec. Dig. § 250.*] 

S. Banks and Banking (| 257*)— National Banks— Misapplication of 
Funds— Evidence. 

In a prosecution for alding and abettlng the officers of a national bank 
to willfuUy abstract the funds of the bank by means of certain overdrafts, 
évidence that prior to the making of such overdrafts it vvas agreed that 
the bank should furnlsh funds for the opérations of certain corporations In 
which accused and the bank's président and cashier were officers, and 
that from time to tlme notes should be given by such corporations to take 
up the overdrafts, and that at the time of the advances the value of the 
coriwratlon's property was more than §300,000, while the overdrafts ag- 
gregated only $30,872.24, was admissible to show absence of crimlnal In- 
tent. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 

4. Banks and Banking (§ 257*) — National Banks — Misapplication of 
Ftjnds— Instructions. 

In a prosecution for aidmg and abettlng the wlllful misapplication of 
the funds of a national bank by its officers by overdrafts, an instruction 
that an arrangement by whlch the cashier and président of a banking in- 
stitution allows its funds to be taken eut Is not a justification, sluce the 
funds of a national banking institution can only be taken ont by the ac- 
tion of its board of dlreetors, and that if by the paylng of the checks con- 
Btltutlng l'^f^ overdrafts, or any of them, either the money of the bank was 
removed from Its resources, or its capital reduced, or Its charter endanger- 
ed, any one of such thlngs would be sufflclent to warrant the jury in find- 
Ing a misapplication wlth Intent to Injure the bank, was erroneous. 
[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania. 

E. H. Steinman was convicted of aiding and abetting the willful 
abstraction of the funds of a national bank, and he brings error. Re- 
versed. 

*For other cases see same topic & S numbbb in Dec. & Am. Digs. 1907 ta date, & Rop'r Indexe* 
172 F.— 58 
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George C. Burgwin, Jno. E. Kunkle, and Edward E. Robbins, for 
plaintiff in error. 

R. M. Gibson, Asst. Dist. Atty., for the United States. 

Before GRAY and BUFFINGTON, Circuit Judges, and EAN- 
NING, District Judge. 

BUFFINGTON, Circuit Judge. In the court below E. H. Steinman 
was convicted on an indictment charging him, under Rev. St. § 5209 
{U. S. Comp. St. 1901, p. 3497), with aiding and abetting Charles E. 
Mullin, cashier of the Farmers' & Mechanics' National Bank of Mt. 
Pleasant, Pa., to willfully abstract the funds of said bank. On the im- 
position of sentence, Steinman sued out this writ of error. 

The abstractions charged in the indictment consisted of overdrafts 
of the Acme Lumber & Supply Company aggregating $30,782.24. 
Steinman was not an officer of the bank. He was an officer and stock- 
holder of the Acme Lumber & Supply Company, the Anchor Glass 
Company, and the Searchlight Manufacturing Company, three cor- 
porations engaged in manufacturing, building, and real estate opéra- 
tions at Mt. Pleasant. The proofs show that the alleged value of the 
properties of said companies was upwards of $300,000. In order to 
obtain further means for the opérations of thèse companies, he applied 
to Hissem, the président, and Mullin, the cashier, of the bank, both of 
whom had stock in thèse companies. There were certain transactions 
în référence to the bonds of thèse companies which need not be detailed 
hère; but the resuit of their negotiations, so far as pertinent to the 
questions raised by the assignments of error, was that the three com- 
panies were to be furnished funds as they were needed for their pay 
Tolls and opérations, and that, as the particular amounts to be finally 
apportioned to each company could not be determined at the time, the 
advances were to be made to the gênerai account of the Acme Lumber 
& Supply Company, and that, as its account was from time to time 
overdrawn, notes were to be given by such of the companies as had 
used the funds to take up thèse overdrafts. On the trial, Steinman^ 
in common with- the other défendants, offered to prove the value of the 
property of the Acme Lumber & Supply Company, the Anchor Glass 
Company, and the Searchlight Manufacturing Company, whose notes 
were given as collatéral to secure the payment of said checks accord- 
ing to the arrangement made before the checks were issued, "for the 
purpose of showing that there was no fraudulent intent to misapply 
the funds of the bank — a criminal intent being necessary to justify a 
conviction." This offer was objected to by the government as "in- 
compétent, irrelevant, and immaterial to the issue, and not tending to 
throw light upon the intent of the défendants in paying out the mon- 
eys charged in the indictment as having been wrongfully misapplied by 
the défendants." To the court's action in sustaining this objection, 
exception was taken, and the court's ruling is hère assigned for error. 
The substantial character of proof herein offered appears elsewhere 
in the record, showing that the value of the property of the three com- 
panies at the time of thèse advances was alleged to be more than $300,- 
èoo. In its gênerai charge, the court also said: 
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"An arrangement by which the cashier and the président of a banking In- 
stitution allow the funds to be taken ont Is not a justification, either on the 
part ôf the président and eashier or on the part of a persou dealiug with the 
président and cashier. The funds of a national banking institution can only 
be taken ont by the action of the board of directora." 

And this also is assigned for error. 

After careful considération, we are of opinion the défendants were 
entitled to give in évidence ail matters tending to show their good faith 
in the transaction in question, and that the overdrafts were not willfuJ 
abstractions and misapplications tinder section 5309. An overdraft 
of an account is not per se and necessarily an abstraction of the bank's 
funds under section 5209 by the drawer of a check who has not funds 
to meet it, nor is the payment of such overdraft check by an executive 
olificer of the bank, without action by the board, necessarily a misap- 
plication under such section. Indeed, in Belles on Modem Banking, 
p. 199, it is said: 

"Generally, two kinds of overdrafts are as elearly Justified as any other 
kind of a loan: (1) An unintentlonal overdraft by a depositor in good stand- 
ing, and possesslng ample means to pay ; (2) an overdraft to be paid in pui-su- 
ance of a prlor agreement, resting on abundant crédit." 

It will thus be seen that the facts and circumstances attendant upon 
an overdraft may afïect the character of the overdraft and détermine 
whether it is criminal and within the purview of section 5209, which 
as we hâve seen concerns transactions where one "embezzles, abstracts 
or willfully misapplies." This is elearly shown in the cases involving 
that section before the Suprême Court. Ther'e the distinction is 
elearly drawn between acts of willful misapplication under section 
5209, and those of maladministration in violation of statute section 
5200 (page 3494), for example, that "the total liabilities to any associa- 
tion of any person * * * for money borrowed * * * shall at 
no time exceed one-tenth part of the capital stock of the association 
actually paid in," and which acts of maladministration shall under 
section 5239 (page 3515) subject the bank to forfeiture of its charter. 
Thus, in United States v. Britton, 107 U. S. 655, 2 Sup. Ct. 512, 27 
L,. Ed. 520, the court says : 

"We are, therefore, of opinion that the willful misapplication of the moneys 
and funds of the banking association, which is niade an offense by section 
5209, means something différent froni the acts of officiai maladministration 
referred to in section 5239, and It must be a willful misapplication for the use 
or beneflt of the party charged, or of some person or company other than tne 
association, with Intent to injure and defraud the association, or souie other 
body corporate, or some natural person." 

And in United States v. Northway, 120 U. S. 327, 7 Sup. Ct. 580,, 
30 h. Ed. 664, it is said : 

"In the case of the United States v. Britton, 107 U. S. 653, 6G9, 2 Sup. Ct. 
512, 27 Ia Ed. 520, the offense of willfully misapplying the funds of a banking 
association, as defined by the statute, was considered with référence to the 
facts in that case. It was there held that a willful and criminal misapplica- 
tion of the funds, as defined by section 5209, did not Include every case of an 
unlawful application of funds, Inasmuch as in the very statute itself there 
were other instances of unlawful misapplication, evidently not embraced with- 
in the Intention of section 5209. For that reason it was held, in that case, that 
it was necessary to specify the particulars of the application, so as to distin- 
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gulsh that charged In the Indictment as wlllful and erimlnal from those others 
contemplated by the statute which were unlawful, but not criminal." 

Now this distinction between an unlawful act of maladministration, 
which, of course, misapplied the funds of the bank and subjected the 
bank to forfeiture of its charter, but which were not punishable under 
section 5209 as a willful misapplication, the court in its charge failed 
to draw, but, on the contrary, instructed the jury that such an unlawful 
act of maladminis^ration evidenced an intent which warranted con- 
viction. The language was : 

"If by the paying of thèse checks, or any of them, elther the moneys of the 
bank were removed from the resources of the bank, or Its capital reàuced, or 
Its charter endangered, any one of thèse things would be sufflclent to warrant 
you In flnding that the misapplication was wlth Intent to injure the banklng 
institution." 

Under the facts of the case there was really nothing left for the jury 
to pass on. Taking thèse overdrafts under the arrangement alleged, 
they were loans of more than one-tenth of the capital of the bank. In 
paying the checks the moneys of the bank were removed from its 
resources, and that they as excessive loans endangered the charter of 
the bank were ail matters which could not be gainsaid, and from them 
the jury were in efifect directed to infer the intent necessary in a con- 
viction under this indictment, 

Such instruction being at variance with the views expressed by the 
Suprême Court, we are of opinion that in this regard, as well as in 
ruling out the, testimony mentioned, the défendant bas just ground to 
complain, and the judgment imposed must be reversed. 



CARTER RICB & CO. v. AUBIN. 

(Circuit Court of Appeals, First Circuit. August 17, 1909.) 

No. 815. 

1. Mastee and Servant (§ 289*)— Injuey to Servant— Contributobt Négli- 

gence— When Question l'os Jtjkt. 

In an action by a servant against the master to recover for an injury 
resulting from the explosion of a can of wood alcohol, which he had set 
upon a bench on which was also a llghted lamp, contributory négligence 
as matter of law In settlng the can very close to the lamp was not estab- 
lished by the opinion of an expert that there could hâve been no explosion 
If the can had been plaoed at the distance testified by plaintiff, where such 
opinion was based on the assumption that the vapor from the can would 
distribute Itself evenly In ail directions, without allowance for actual con- 
ditions, such as drafts or surrounding objects by which It might be af- 
fected. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1119, 
1120 ; Dec. Dig. § 289.*] 

2. Evidence (§§ 516, 547*)— Ekpeets—Examination— Discrétion of Ooubt. 

The exclusion of a question asked an expert witness, either on the 
ground that he was not shown to be qualified or because too gênerai, Is 
largely within the discrétion of tie court. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. |§ 2368, 2364 ; Dec. 
Dig. §§ 546, 547;* Witnesses, Cent. Dig. § 849.] 

•For other cases see same toplc & § numbeb In Dec. & Am. Dig». 1907 to date, & Rep'r Indexe» 
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In Error to the Circuit Court of thc United States for the District 
of N'ev,' Hampshire. 

Robert Aianning (Burnham, Brown, Jones & Warren, on the brief), 
ûjr plaintiff in error. 

Oliver E. Branch (Branch & Branch and Burns & Burns, on the 
brief), for défendant in error. 

Before COLT, PUTNAM, and LOWEEE, Circuit Judges. 

COET, Circuit Judge. This is a suit to recover damages for personal 
injuries caused by an explosion of wood alcohol. The plaintiff, while 
in the employ of the défendant, was engaged in soldering a dripping 
pan. He filled the lamp for heating the soldering iron from a gallon 
can containing about a quart of wood alcohol. He then set the can 
down upon the bench where he was working. Some 30 minutes aft- 
erwards the alcohol exploded, inflicting the injuries complained of. 
The room in which the plaintifï was working was 15 degrees warmer 
than the adjoining room, from which he took the can of alcohol just 
before beginning this work. 

The jury in the court below returned a verdict for the plaintiff, 
and the case is before this court on writ of error. 

The défendant relies upon two rulings of the court below to which 
exceptions were duly taken : 

First. The refusai of the court to direct a verdict for the défend- 
ant on the ground that the plaintiff was guilty of contributory nég- 
ligence as a matter of law. 

Second. In overruling the following c^uestion propoimded to Prof. 
Angell, defendant's expert: 

"Whether or not caiis such as this can are comnionly used in vai'ious estab- 
lishments of varions lîincls in Ifeeping wood alcohol?" 

1. In the trial court the question of the plaintiff's contributory nég- 
ligence turned upon whether he set the can of alcohol in close prox- 
imity to the lamp, or at a reasonably safe distance. Upon this issue 
the évidence was conflicting. The plaintiff testified that he set the can 
about three feet away from the lamp. On the other hand, Pine, super- 
intendent of the defendant's mill, testified that after the explosion he 
found the can from three to six inches from the lamp, which was 
still burning. L^pon this state of proof the court submitted the ques- 
tion of contributory négligence to the jury under instructions to which 
no objection was taken. 

The défendant now contends that the jury should not hâve believed 
the plaintiff's évidence that he set the can three feet away from the 
lamp, since it is contradicted by the scientific facts established by the 
testimony of defendant's experts, especially Prof. Angell, and that it 
necessarily follows from this testimony that the plaintiff must hâve 
set the "can in close proximity to the flame, which was, as a matter of 
law, an act of contributory négligence." 

This contention of the défendant raises the single question whether 
the évidence of Prof. Angell and Mr. Robbins, defendant's experts, 
amounts to a démonstration of the physical fact that it was impossible 
for this explosion to bave occurred by reason of the mixture of alco- 
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holic vapor with air when the can was three feet away from the lamp. 
The testimony of Mr. Robbins is of such a gênerai and indefinite char- 
acter that it calls for no spécial considération. The only proof which 
approaches a scientific démonstration of this fact is found in the follow- 
ing testimony of Prof. Angell, upon' which the défendant mainly relies: 

"Q. Can you explain why it would be Impossible for that lamp to cause an 
explosion three feet away under thèse circumstances? A. In order to produce 
an explosion with gas or vapor and air, there niust lie what we term an ex- 
plosive mixture ; that is, the gas or vapor must iuipregnate the air sufficiently 
so that it wlll talce fire on contact with the flarae and burn rapidly, and I 
shonld say on the least calculatlon we should hâve to allow 3 per cent, of vapor 
in the air In order to ignite it, and if the vapor was issuing from that can a 
distance of three feet ail around it, It would fill a spaee six feet In diameter 
approximately, or about 600 gallons capacity, and 3 per cent, of that would be 
about 18 gallons or 72 quarts. I should judge the vapor in the can might 
occupy the space of 3 quarts. If we had a quart of liquid or alcohol In the 
can, there would be 3 quarts of vapor, and that would hâve to be augmented 
to 73 quarts at least to saturate this space sufficiently to cause an explosion — 
sufficiently to cause it to ignite if brought in contact with the flame three feet 
away." 

In this statement Prof. Angell says that : 

"If the vapor was issuing from that can a distance of three feet ail around 
it, it would fill a spaee six feet in diameter approximately." 

And he then proceeds to estimate the quantity of alcoholic vapor it 
would take to fill this space with an explosive mixture composed of 
vapor and air. Prof. Angell's calculations are based upon the assump- 
tion that the vapor issuing from the can is distributed uniformly in the 
space surrounding the can, and he does not take into considération 
the actual or possible conditions and circumstances existing at the 
time, which enter into the situation and which may hâve afïected the- 
resuit. Taking this testimony of Prof. Angell as a whole, it amounts 
to little more than the theoretical statement by an expert that under 
certain idéal or perfect conditions, where the alcoholic vapor might 
be uniformly distributed, it would, according to the laws of physics, 
take a certain quantity of alcoholic vapor to fill a space around the 
can six feet in diameter with an explosive mixture of air and vapor. 

Prof. Angell's statement is incomplète. It is not a démonstration, 
of the physical fact in question, because it fails to consider ail the sur- 
rounding conditions and circumstances. For example, this can rested 
on a bench, and this bench was near the side of the room ; and the 
question arises how far thèse obstructions might hâve afïected the 
distribution of the vapor and the direction it would take. Again, the 
plaintiff stood near the can ; and the question arises to what extent his 
body and his movements during the 25 minutes he was engaged in 
his work would hâve afïected the distribution and direction of this 
volatile gas. 

Further, it is apparent that the vapor issued from this can under pres- 
sure, and therefore with considérable propelling force, like the steam is- 
suing from a kettle of boiling water, and the question arises how far 
this circumstance would afïect the situation, especially if the nozzle of 
the can was pointed in the direction of the flame of the lamp. Again, 
it is a well-known fact that atmospheric conditions are disturbed by the 
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flame of a lamp, and in this case there was a flame from four to five 
inches high from a lamp located three feet away from the can. Fur- 
ther, Prof. Angell's conclusion rests upon the assumption that during 
the 25 minutes this gas was escaping from the can there were no 
draughts or currents of air which would hâve disturbed the atmos- 
pheric conditions and which might hâve driven this vapor in the direc- 
tion of the flame of the lamp. 

Prof. Angell's conclusion is based upon the absence of ail thèse dis- 
turbing éléments or forces, and therefore it cannot be said to be a sci- 
entific déduction from ail the facts and conditions which enter into the 
problem. It is manifest that a conclusion of this character cannot 
hâve the probative force of a démonstration of a physical fact; and 
hence it follows that this testimony is not sufficient to overcome the 
plaintiff's prima facie case. 

Prof. Angell admits that his déductions in this case are founded up- 
on his scientific observations and éducation rather than upon the 
spécifie facts and circumstances of this case : 

"Q. Then what you say is the resuit of your déductions from scientific obser- 
vations and éducation? A. Tes, sir. 

"Q. Rather than from expérience? A. No expérience of any explosion simi- 
lar to this." 

For thèse reasons the first exception must be overruled. 

2. With respect to the remaining exception, it is sufficient to ob- 
serve that the court below excluded this spécifie question asked Prof. 
Angell on the ground that it was too gênerai in its character. Before 
excluding this question, Prof. Angell has testified that he had no knowl- 
edge as to how wood alcohol was protected in establishments like the 
defendant's. Since the qualifications of Prof. Angell to testify as an 
expert respecting this particular inquiry, as well as the form and 
scope of the question propounded, were matters resting largely in the 
discrétion of the court, we find no error in this ruling. Spring Com- 
pany v._ Edgar, 99 U. S. 645, 658, 25 L. Ed. 487. 

The judgment of the Circuit Court is affirmed, and the défendant in 
error recovers costs in this court. 



THE JAMES McWILLIAMS. 

(Circuit Court of Appeals, Second Circuit, June 15, 1909.) 

No. 266. 

Collision (§ 66*)— Vkssbl at Anchob— Dbedge at Wobk. 

A derriclc, lawfully anchored about the middle of the East River vchile 
engagea in ralsing a sunken vessel, held entitled to recover damages from 
a tug whose tow came into collision with her, on the ground that It was 
the duty of the tug to use ordinary care and skill to avoid the derrick and 
that under the évidence she failed to do so. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 84; Dec. Dig. § 
66.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

'For other cases see same topic & % nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Action by the Merritt & Chapman Derrick & Wreck- 
ing Company, as owner of a derrick, against the steam tug James Mc- 
Williams for collision. Decree for libelant, aild claimant appeals. Af- 
firmed. 

The f oUowing is the opinion of Adams, District Judge ; 

ADAMS, Distrif-t Judge. The law in this case lias boen laid dovvii in that 
of The Chauiieey M. Depew, dccided Jauuary 23, 1834, and reported in .50 Fed. 
791. ïhere it was held as foUows (I read from the sjilabus): 

"1. Collision— Vessels at Anchor — Crowded Cliannel — Dredge Lawfully 
Moored. It is obligatory on their owners to raise, wheu practicable, vessels 
sunk in collision. Hence, a derriclc anchored in the channel ol' the Eist Riv- 
er under a permit from the Secretary of the ïreasury, occupled in raising a 
sunken vessel, and, though a partial obstruction to navigation, not aucli a com- 
plète obstruction, as to constitute a nuisance, was hcld not unlawtully an- 
chored, though offl the regular anchorage grounds, and not in fault for dam- 
age suffered by a vessel which collided with her. 

"2. Same — Dredge Anchored in Narrow Channelway — Liability of Colliding 
Vessels. A derrick anchored in the crowded channelway of the East River 
engaged In raising a sunken vessel, although not unlawfully in such a position, 
was held not entitled to ail the immunlties of vessels anchored on 'iichorage 
grounds; and certain tugs which collided with her in splte of skil, and dili- 
gence exercised by their pilots, were held not responslble for the damage to 
the derrick." 

I had occasion to consider this method of anchoriug vessels of the character 
involved in this case for the purpose of carrying on their work, in the case 
of the' New England Transportation Company against the tug 0. R. Stone, 
tried before me in December, 1906. As I recall the case, the vessels were 
moored under praetically the same permit as that in this case. There the ac- 
cident occurred in the channel betvveen Blackwell's Island and New York. 
The tug was held In fault there for not having started soon enough to make 
the manœuver to cross from the port side of the Montaxik to the starboard 
side, which was the side on which she should hâve passed, to accomiillsh the 
manœuver in safety. She was taking her tow aloug sidewise and it was be- 
cause of that the collision happened. I do not think, however, that either of 
thèse cases covers this directly. 

The facts hère seem to be that this derrick took her position in the East 
River in pursuit of lier lawful business and anchored properly at a point about 
the middle of the river. She was in that same position the morning of the 
day of the collision, but, as ajjpears from the testiniony, could only work dur- 
ing slack water, which varies from three quarters of an hour to an hour and 
a half. She had worked as long as she could in the morning and, not having 
tiuisbed, had resunied the work in which she was engaged, but was througli 
with the work for that day at the time the collision occurred. While lawfully 
lying in that position this tug McWilllams with her tow came aloug and one 
of the barges ran Into the derrick. The question hère is whether the tug which 
was navigating the tow was in fault for tiie collision. 

There hâve been numerous allégations of fault ma de hère, but I think they 
can ail be boiled rlght down into what is the substance of them, that is, that 
the collision occurred because of the tug failing to avoid this anchored vessel, 
which it was obliged to do if it was practicable. 

It is claimed that the tug did everything she could to avoid colliding with 
the derrick and was unable to do se on aecount of a schooner which came 
along behind her and so crowded her as to force her, not only to try to turn 
away from the derrick, but ttefore she could reach that point in the naviga- 
tion to turn towards it, to avoid the schooner. If that is so, if a clear case 
of such navigation bas been made out, I think the tug should be exonerated, 
because she could not know that this sailing vessel was golng to coîne up the 
river and force her out of her course. She was not obliged to keep a lookout 
astern. But some of the parties on that tow bave sald that tlie schooner was 
seen at least as far west as the Bridge and perhaps the westerly side of the 
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Bridge. The question really Is whether that schooner was close enough to the 
tug or tow to require the tug to tum out of her course. 

We do not get any aid on thls point from the people on the derrick. They 
did not see the schooner. They say there was a clear course for the tug and 
tow. There is no doubt, however, In my mind that the schooner was there. 
The only doubt is whether she was navigatlng as close to the tug and tow as 
the claimants hère would hâve the court believe. Ali those on the tug say 
expllcltly that the schooner passed very close to them, as I remember they 
said about twenty-flve feet. 

When the men from the tow are put upon the witness stand we get an en- 
tirely différent aspect of '^e case. They impressed me as being desirous of 
telling the truth. Of course we ail understand that men on a tug are natural- 
ly Interested in their own vessel and look at things in a way which will, if 
possible, exonerate her, without meaning to tell untruths. But thèse men from 
the tow had no such interest. Although their boats were ideutified in a cer- 
tain way with the claimant of the tug yet they were free from that bias which 
our expérience tells us always accompanies the crew of a tugboat which is im- 
plicated in such an accident as this. 

Those two men from the tow say in substance, although not In so many 
words, that there was room enough for the tug to navigate there without re- 
gard to the schooner ; In other words, that the schooner did not corne so close 
as those on the tug would hâve us believe. 

It was necessary, of course, to avoid the derrick, and ordinary care and 
skill were required on the part of the tug to accomplish that, and the absence 
of such ordinary care and skill would constitute what the law calls négligence 
in such matters; that is, it is négligence for one vessel to run into another by 
not observing ail the précautions which the necessity of the case would ordi- 
narily require. 

It is my impression that the tug unnecessarily tumed towards the New 
York shore; that is, that she turned before there was any real necessity for 
it, and that in that way she threw her tow somewhat across the channel and 
subjected it to the strong flood tide which prevailed there, and that when she 
tried to reeover it was too late, she could not pull the tow away from the 
derrick. The conséquence was this collision happened, with some damage to 
the derrick and no damage to the barge except some marks upon it, at any 
rate, nothing as far as appears hère that required any money expenditure to 
repair it. 

On such a state of facts it seems to me that the tug must be held in fault, 
because she was bound to keep her tow away from this lawfuUy anchored ves- 
sel, unless something occurred which she could not anticipate and could not 
avoid, as in the Luzerne Case (D. G.) 148 Fed. 133. There the Ijuzeme was 
navigating up the river and a sailing vessel came along and forced her over, 
not only by probability of collision but, as I remember the case, by actual col- 
lision which had the tendency to tum the Luzerne towards the injured tow, 
which was on the other side of her. I held there that the accident was in- 
évitable. The Circuit Court of Appeals affirmed that décision (157 Fed. 391, 
85 C. C. A. 328), although not on the ground of inévitable accident but because 
they said it should hâve been seen and avoided; that is, that the schooner 
should hâve seen what would happen by her sailing there ; that it was a case 
of carelessness and négligence on her part. In this case I think it was négli- 
gence on the part of the tug. I cannot but believe that the tug could hâve 
passed that derrick, on the Brooklyn side of her and at the same time hâve 
avoided the schooner. That being so there is nothing for me to do but to hold 
the tug in fault I therefore order decree agalnst the tug with order of réf- 
érence. 

De Lagnel Berier, for appellant 
W. J. Martin, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 
PER CURIAM. Decree affirmed, with interest and costs. 
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TIIE WILLIAM TRACY. 

(Circuit Court of Appeals, Second Circuit. April 13, IDOO.) 

Nos. 224, 225. 

CoTXisiON (§ 96*)— Collision at Entrance to Slip— Neoligent Maneuvebs. 

A collision between a tug comiiig out from a basiu and a carfloat on the 
Side of another tug, which had just passed out, held due to the fault of 
the latter in baeking her tow across the narrow entrance in niaueuvering 
to get her direction, without taking any précaution to notlfy vessels which 
mlght be coming out. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §8 203-205; Dec. 
Dig. § 96.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Action by the Lehigh Valley Transportation Com- 
pany, as owner of the tug Statington and tow, against the tug Wil- 
liam Tracy, for collision ; and cross-libel by Thomas Tracy, as owner 
of the William Tracy, against the Lehigh Valley Transportation Com- 
pany. Decree in favor of cross-libelant, and libelant appeals. Af- 
firmed. 

The following is the opinion of Adams, District Judge, in the court 
below : 

ADAMS, District Judge. Thls is one of those collision cases which are diffi- 
eult to décide, l>ecause the movements are in such restricted waters, so to 
speaU ; that is, neither vessel bas any such deflned course as is necessary to 
ald one to look liito the matter very thoroughly. Moreover, this ail happened 
wlthin a very short space of time, which adds to the difflculty of determining 
how the accident happened. 

It appears that the tug Slatington had taken one carfloat on her port slde 
and gone out from Morris Canal Basln, intending to take the float to a bridge 
which is slightly below the entrance to the basin. In coming out she had to go 
around two carfloats that were lying at Pler A, which was the outermost of 
three plers, the carfloats lying slightly Incllned into the basin. When the tug 
got around there her Captain says he was baeking and flUing in order to get 
into shape to make the bridge. While so doing the tug Tracy, having taken a 
beat Into Morris Canal Basin and landed it, turned around from there and was 
coming out. As she was coming out another tug, the Quigley, was going into 
the basln from up the river and interfered somewhat with the Tracy going out. 

The testimony on the part of the Tracy, is that after she had got turned 
around to go out of the basin she blew a long whistle to give warning that she 
was coming out. If I recollect the testimony correctly It is that the Quigley 
on coming Into the basin gave the Tracy two whistles, Intending to pass star- 
board to starboard, but did not so pass because the ïracy, not hearing the two 
whistles as the Quigley's Captain thinks, blew a signal of one whistle for him to 
pass the other way. They were thus passing in a very narrow place — of about 
200 feet in width — and the Tracy contends that when in that narrow space the 
tug Slatington appeared above the floats whfth were lying at Pier A, baeking 
up the river. The testimony on the part of the Slatington is, that she was not 
baeking up the river in that position. It seems to me that is really the pivotai 
point in this case. If the Slatington was baeking and fllling across the mouth 
of that slip she should then bave had a lookout on her stem and should bave 
been giving signais to any vessels that might wlsh to eonie out of the slip. 

I am rather incllned to believe, from this very conflicting testimony, that it 
Is probable that the Slatington did back up across the space which was be- 
tween the beats that were lying tailing down into the slip and the cariloats 
which were lying at Pier A. I take It that is what the baeking aiid filling 

*For other cases see same topic & § ndmeee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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meant, that she was moving around tbere in order to get a proper headiiig for 
the bridge. Wtien ttie ïracy came along and saw tlie Slatiugton, witli lier 
float extendlng above this space, she was naturally in a hazardous position. 
As I said a moment ago, this case turns upon whether or not the Slatingtou 
dld get across that entrance to the slip. If the Slatington did get her tow 
across there then the collision is accounted for. I thlnk she dld. Backing and 
fiUing under those circumstances does not mean backing and fllllng ont in 
the river, but such backing and fllllng as was necessai-y to make the bridge slip. 

As to the testimony of the dlsinterested wltness from the ïransfer that the 
Slatington was not backing, his opportunities for observation were so limited 
that I hardly think they can overcome the natural probabllities, especialiy 
when supplemented by positive testimony from the Oaptain of the Tracy that 
the Slatington's tow snddenly appeared above the floats lying at Pier A. 

My impression in this case is that the proximate cause of the collision was 
the backing and flUing of the Slatington without taking any précaution to 
notify vessels coming out of the slip that she was there and wonld be engaged 
în an opération of that kind which would necessitate care on the part of the 
Gutgoing vessel. 

Of course criticlsms can be made on the navigation of the vessels apart from 
■what I bave sald. It is nearly always so, that some crlticism can be mr^e up- 
on the navigation of vessels engaged in a collision, but I thlnk vt-hat I hâve 
just stated ought to détermine this matter in favor of the Tracy and there 
will be a decree accordingly. 

Robinson, Biddle & Benedict (Wm. S. Montgomery, of counsel), for 
appellant. 

Carpenter, Park & Symmers (James Emerson Carpenter, of counsel), 
for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 
PER CURIAM. Decree affirmed, with interest and costs. 



ELECTRIC VEHICLE CO. et al. v. C. A. DUEER & CO. et al. 
(Circuit Court, S. D. New York. September 19, 1909.) 

1. Patents (§ 328*)— Validitt and Infbingement— Gasoline Automobile. 

The Seldeu patent. No. 549,160, for a road locomotive, granted in 1895 
on an application flled in 1879, claims 1, 2, and 5, are ail for combinatious 
the éléments of whlch were ail old In some form, although changed, modi- 
fied, and co-ordinated by the patentée to adopt them for harmonlous ac- 
tion In such combinatloDS, especialiy the "llquid hydrocarbon gas engine 
of the compression type," which constitutes the motive power and is the 
most imiwrtant feature. At the tlœe of the fillng of the application, the 
art to whlch It relates, that of a self-propelled road vehicle with a con- 
sidérable radius of action over ordinary highways and capable of man- 
agement by a single driver, and he not necessarlly a skilled engineer, had 
no practical existence, and the patent, which embodies ail the parts of an 
operative vehicle of that kind, discloses invention of a primary character. 
As so construed, claims 1, 2, and 5 are infringed by the Ford machine, 
and claims 1 and 5 by the Panhard French machine. 

[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 328.*] 

2. Patents (§ 125*)— Construction and Opération— Effect of Delat in Pat- 

ent Office. 

That an applicant for a patent acquiesces In delay In the Patent Office 
is immatei'ial to the courts, and does not affect his rights under his patent, 
so long as the statute law is not violated. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 177; Dec. Dig. § 
125.*] 

•For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Équity. Suits by the Electric Vehicle Company and George B. 
Selden against C. A. Duerr & Co. and the Ford Motor Company, 
against the O. J. Gude Company, against John Wanamaker and others, 
against Société Anonyme Des Anciens Establissements, Panhard & 
Levassor, and André Massenat, and against Henry & A. C. Neubauer, 
for infringement of letters patent No. 549, IGO for a road locomotive, 
granted to George B. Selden November 5, 1895. On final hearing. 
Decree for complainants. 

Betts, Sheffield & Betts (Frederick P. Fish, William A. Redding, 
Samuel R. Betts, Edward Rector, and John W. Peters, of counsel), for 
complainants. 

Coudert Bros., for défendants Panhard & Levassor and others. 

Cardozo & Nathan (R. A. Parker, Frédéric R. Coudert, W. Benton 
Crisp, and John P. Murray, of counsel), for défendants Ford Motor 
Co. and others. 

HOUGH, District Judge. The application for the patent on which 
thèse actions are based, was filed in 1879, or more than 16 years before 
the grant was made. The principal claim in suit (No. 1) reads thus: 

"The coiublnation with a road locomotive, provided with suitable runnliig 
sear Including a propelllng wheel and steeriiig meclianism, of a liquid liydro- 
carbon gas englne of the compression type, comprisiiig one or more power 
cylinders, a suitable liquid fuel réceptacle, a power sliaft connected with and 
••irranged to run faster than the propelllng wheel, an intermediate clutch or 
(liisconnecting device and a suitable carriage body adapted to the eonveyance 
of persons or goods, substantlally as described." 

The second claim varies from the first only in requiring tlie "suit- 
able carriage body" to be "located above the engine," wliile the fifth 
claim sets forth substantlally the same combination, but specifically 
describes the engine as comprising a plurality of cylinders, with "pis- 
tons arranged to act in succession during the rotation of the power 
shaft." 

Thèse three claims are alleged to be infringed by ail the défendants. 
This statement of complainants' position seems sufficient to show that 
the subject-matter of thèse suits is the modem gasoline automobile. 
The défendants are severally the manufacturer, seller, and user of the 
Ford machine, a well-known American make, and the maker and 
importer of the Panhard, a celebrated and typical French product. 
If thèse défendants infringe, it is because complainants own a patent 
so fundamental and far-reaching as to cover every modem car driven 
by any form of petroleum vapor and as yet commercially successfuU 
Such a claim lends interest even to sucli a record as is hère submitted, 
and requires careful examination, to the end that the parade of forces 
in this court may at least serve to shorten and simplify the certain con- 
flict in the appellate tribunals.^ 

1 NOTE. — It is a duty not to let pass this opportunity of protesting against 
the methods of taklng and printing testimony in equity, ciirrent in this circuit 
(and probably others), excused, if not justified, by the rules of the Suprême 
Court, especially to be found vn patent; causes, and flagrantly exemplltied iu 
this litigation. As long as tin bar prefors to adduce évidence by writfen dép- 
osition, rather than viva voce before an authoritative .indicial ofUcer, I fenr 
that the antiquated rules will remain unchanged, and expensive prolixity re- 
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Upon one question of law ail counsel are agreed. The patent daims 
under considération are ail for combinations. There is, of course, no 
agreement that the combinations set forth are patentable, and none as 
to the interprétation of their language, if valid at ail ; but there is no 
déniai that in form nothing but combinations are claimed. This is 
emphasized, because it seems to open and simplify the discussion. Sel- 
den does not prétend to hâve invented any new machine or combination 
of matter, in the same sensé that Whitney invented the cotton gin or 
Howe the sewing machine. He does not in application or claim specify 
any one mechanical device for which in some branch of art a proto- 
type cannot be found. There had been and were in 1879 running 
gears, propelling vi^heels, steering mechanisms, gas engines, etc., of 
many forms, and his patent covers no one form of any of thèse parts 
of his "road locomotive." He does assert that he selected, adapted, 
modiiîed, co-ordinated, and organized the enumerated parts (including 
the usual mechanical adjuncts of each part) into an harmonious whole, 
capable of results never before achieved, and of an importance be.st 
measured by the asserted fact that after 30 years no gasoline motor 
car has been produced that does not dépend for success on a sélection 
and organization of parts identical with or équivalent to that made by 
him in 1879. If this be true, it may be held at once that in such a men- 
tal opération, and such an important resuit therefrom, invention, and 
that of a high order, undoubtedly does réside. Where Bradley, J., 
declined définition, he would be a bold man who tried it; but I am 
sure that invention is easily discernible as that which vitalizes Selden's 
sélection, if that sélection and its results hâve been truly described. 

main the best-known characterlstic of eqnity. l'ut refonns some times begin 
wlth the contemplation of horrible examples, and it is therefore noted that 
Ihe records in thèse cases, as printed, bound, and submitted, cojnprise 36 large 
octavo volumes, of which more than one-half contain only repeated matter ; 
. e., Identical dépositions, with changed captions, and exhibits offered in more 
♦han one case. In readlng the testimony of one side in one set of cases, there 
were connted over 100 printed pages recording squabbles (not unaceompanied 
wlth apparent personal rancor) concerning adjournments, and after arriving 
at this number it seemed unneoessary to count further. In many parts of the 
record, there are not 5 consécutive pages of testimony to be foùnd without en- 
countering objections stated at outrageons length, which may serve to annoy 
and disconcert the witness, but are not of euougU vitality to merit discussion 
in 2,000 pages of briefs. Naturally tempers give way under such ill-arranged 
procédure, and this record contains language, uncalled for and unjustltiable, 
from the retort discourteous to the lie direct. (E. G. Ford, C. R. pp. 287.3, 2f)07. 
2968, 2987, 2988.) And ail this lumbers up the court record room, while clients 
pay for it! Even when évidence in equity was taken by written answers to 
carefully drawn interrogatories, the practice was not marked by economy or 
celerity ; but stenography and tyi>ewriting, the phonograpb and linotype, iiave 
become common since our rules were framed, hâve made compression and 
brevity old-fashloned, inereased expense, and often swamped bench and bar 
allke by the quantity, rather than the quality, of the material offered for con- 
sidération. Motions to expunge and limit cross-examination should bave b<«n 
made in thèse cases, though they are feeble remédies, exposing counsel to Per- 
sonal reproach, and renderlng Judges afraid of keeplng out of évidence what 
they cannot (on motion, at ail events) uuderstand. But the radical difficulty, 
of whleh this case is a strlklng (though not singular) example, will rema>n as 
long as testimony is taken without any authoritative judicial officer présent, and 
responslble for the maintenance of discipline, and the réception or exclusion of 
testimony. 
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Broadly speaking, the défense in thèse cases rests on a déniai of the 
truth of the foregoing summary of Selden's performance, which déniai 
has two parts : (1) Selden did not do what he now asserts ; and (2) 
défendants' combinations difïer from Selden's, being neither identical 
nor équivalent. In considering what Selden did, and the meaning of 
the words in which he described and claimed his achievement, it is to 
be remembered that whether his combination constitutes invention and 
vvhether it possesses novelty and utility are primarily questions of fact, 
as to which the very grant of the patent raises a presumption in fa- 
vor of complainants, while the demurrer décision (in Electric Vehicle 
Co. V. Winton Motor Co. [C. C] 104 Fed. 814) is hère controlling 
authority to the efïect that on its face, plus ail matters of which the 
court can take judicial cognizance, the patent is valid. To ascertain, 
therefore, how far défendants hâve succeeded in meeting the burden of 
proof, which in ail matters of fact lies on them, it seems fair to begin 
by discovering from ail the évidence what was the state of the art when 
Selden filed his application in 1879.^ 

But what is the art as to which this inqùiry is to be made ? On this 
preliminary point it seems to me that défendants' testimony and argu- 
ment hâve taken too wide a range, or at least laid undue emphasis on 
matters of little moment. This invention does not belong to the steam 
engine art, nor that of any engine, regarded alone; nor is it fruitful 
to examine carefully the development of traction engines, whether 
primarily designed to haul "trailers," or transport persons and goods 
over their own wheels. Boats, also, and tram cars, propelled by engines 
of any kind, furnish but a limited field for useful investigation. The 
inquiry is : How stood art (and science too) in 1879, in respect of a self- 
propelled vehicle with a considérable radius of action over ordinary 
highways, and capable of management by a single driver, and he not 
necessarily a skilled engineer? Or, to use a phrase frequently occur- 
ring, in the testimony and exhibits, what was known of the "horseless 
carriage" industry in 1879, either at home or abroad? 

The answer given by the évidence is entirely plain: There was no 
such industry, the art existed only in talk and hope, no vehicle even 
faintly fulfilling the requirements above outlined had ever been built, 
and there is no compétent and persuasive évidence that any experiment 
had ever moved 100 feet, or revealed an organization warranting the 
expectation that it ever would do so. Some examination of the kindred 
arts, above alluded to, serves to explain this situation. For more than 
100 years steam as a prime motor had dominated the world of mechanic 
art. Steam as the power for a self-propelled road vehicle had been 
sxhaustively worked over, and patents obtained, from Trevithick (Brit- 
:sh 2,599, of 1802) to Monnot (U. S. 197,485, in 1877); and the resuit 
was the traction engine. It made no différence whether it carried pas- 
■■engers or hauled freight. The actual type and only type was a boiler 
on wheels, of enormous weight, slow speed, and small radius of action. 

But the numerous experiments with steam road wagons had (how- 

2 NOTE. — From uncontradicted testimony, 1877 mlglit well be fixed as the 
date of the invention alleged in this patent application. The experts, however, 
hâve throughout spol<en of the art of 1879 as controlling, and that time is 
therefore taken as a convenlent starting point. 
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ever meager the success attending them") served to make known to 
that wholly idéal and fictitious person, "the man skilled in the art," 
something of the organization of any road vehicle capable of opéra- 
tion by a small crew. Steering mechanism, operated by wheel before 
the driver, independent turning of the fore wheels, the chain drive, as 
well as beveled gear connection between power and driving shafts, 
devices for disconnecting power from running gear and letting engine 
run free, plans for brake control of quite a modem sort, and stowage of 
motive power in parts of the vehicle remote from passengers — ail had 
been practiced or suggested. From patents and publications scattered 
over two continents and more than two générations there can be re- 
constructed (and défendants hâve donc it on paper) something that is 
very far from even a good theoretical road wagon, but which does con- 
tain most of the éléments of Selden's combination; and this repre- 
sents the art, known to the man skilled in both theory and practice, 
a good mechanic, with a scientific éducation and widely read in the 
technical literature of ail civilized nations, by whose incredible knowl- 
edge the achievements of patentées are so often measured. Obviously, 
if a fairly good road wagon cannot be reconstructed in 1909 out of ma- 
terials so industriously collected from the scattered knowledge of 1879, 
it is désirable to ascertain whether there then existed some one lack, 
whether the art then required some one thing which was wholly miss- 
ing, in order to produce a practical self-propelled road vehicle. 

It seems to me plain that there was such lack, and it may be stated 
in the language of one of the numerous inventors who procured long 
and elaborate patents relating to road locomotion, and never (so far as 
this record shows) did anything more. Savalle (French 77,644, in 
1867) says in a certificate of addition dated March 16, 1869 : 

"I hâve tried to apply to road locomotives several niotors operatiiig by air 
expanded by the beat prodiieed, either by the explosion of gas or by air forced 
over a metallie surface, heated by coal or other combustible, or also by pe- 
troleum. Thèse divers forms of motors apply perfectly vvheu it concerns the 
traction of omnibuses or other large vehlcles of this kind ; but when it Is 
necessary to apply this kind of locomotion to light carriages, oiily carrying one 
to six persons, or to drive a vélocipède, thèse means become impractlcable by 
the large space which they require." 

The lack, the something that had to be supplied before it was worth 
while to organize the vehicle, was the engine. Steam had thus far fail- 
ed, and this record seems to show that at about the time Savalle wrote 
the gas engine as a road wagon motive power began to be mentioned in 
serious publications, and patent spécifications.^ Savalle was much mis- 
taken in asserting that any of the assorted motors mentioned by him 
had successfuUy driven an omnibus or any similar conveyance; but he 
early hinted at the truth that in some form of motor actuated by a 
product of petroleum would be found, if not the immédiate solution 

3 NOTE. — In making this statement Le Monde Illustré and Pinkus (British 
8,207, of 1839) bave not been overlooked. The former proves nothiug that re- 
lates to the form of engine to be considered In this litigation, while the absence 
of ail later mention proves the car a sporadic failure. Pinkus was speaking 
of tram cars, and the use of such a publication against SeUlen by the Patent 
Office was, to say the least, not very intelligeut. 
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of the problem, at least the missing élément that would niake tlie solu- 
tion sure. 

This missing élément Selden avers he discovered, and it follows that 
over his engine the conflict in thèse cases has raged through several 
volumes. In trying to ascertain, however, the status in 1877-79 of 
engines in any way resembling Selden's, the court is fortunate in hav- 
ing in évidence a book entitled "The Gas Engine" published in 1885 
by Mr. Dugald Clerk, who has also testified with admirable clearness 
as an expert for complainants. It appears that the materials for this 
book were gathered during the very period of Selden's experiments, 
while so completely has Clerk furnished a classic on the history of the 
gas engine art that even counsel, who sharply criticise his évidence, 
support their arguments from his book to fuch an extent that it is not 
too much to say that many chapters thereof could be reconstructed 
from. their briefs. 

In 1879 "internai combustion" engines were well knovc^n, and had 
reached a considérable degree of commercial success, despite the fact 
that the reasons for their success or more fréquent failure were very ill 
understood. The fact that fuel might be burned in the engine cylinder 
itself, that such burning (if of gases) produced an expansion thereof, 
and that such expansion might be utilized by allowing it to push the 
piston, was and is the basic proposition. This knowledge had produced 
the Lenoir engine in 1860 and the Hugon in 1865, constructed in close 
adhérence to the steam engine of the day, and giving less than one 
horse power per ton of weight. Both normally used illuminating gas 
at atmospheric pressure. The Otto free piston engine of 1867 marked 
an advance in effectiveness, but no form of gas engine had yet appear- 
ed which (so far as shown) was more than suggested as the propulsive 
power of a road wagon. In 1861 Million, and a year later Beau de 
Rochas, Siemens, and others, pointed out the advantage of compress- 
ing the gaseous fuel before ignition, in order that the expansion should 
be both greater and quicker, with the greatest possible pressure at the 
beginning of the expansive movement ; and in 1872 Brayton in Ameri- 
ca, and in 1876 Otto in Europe, introduced compression engines, the 
latter with great coinmercial success. 

The change from a gaseous fuel burning at atmospheric pressure to 
the same fuel burned under compression was a change of kind ; for, 
though formed of the same chemical éléments, the compressed fuel pos- 
sessed a power, when used by men who live by breathing atmospheric 
air, that uncompressed and commercially possible gases did not and 
could not exert in any noncompression engine even as yet imagined. 
It therefore seems clear that the phrase "compression type," as ap- 
plied to internai combustion engines, is reasonably indicative of a class. 
and appropriately describes an unmistakable and invariable species of 
the genus gas engine.* The évidence is persuasive that the increasing 

4 NOTE. — Compression Is a relative word. Men can for sliort periods live 
and work in a caisson wliere the air is compressed; but a Lenoir engine, if it 
could operate In the caisson, would be a noncompression engine still, thougU 
using the air of its immédiate environment. It is density of fuel, as comparée! 
with the air into which the engine exhausts, that détermines and deflnes com- 
pression. This seems overlooked in some of défendants' cross-examlnation 
<Clerlî, X-Q. 156-163), and negleeted in some portions of their argument. 
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success of the gas engine, produced in the middle '70's of the last Cen- 
tury, repeated dreams (they are no more) of applying a gas engine to 
a road wagon. In 1877 Rosenwald (French 116,871) made a picture 
of a brougham having an Otto free piston engine perched in an ap- 
parently insecure position between passenger and driver. His is a 
paper patent only, and is in my opinion clearly shown to be inoperative 
for réasons of which one only may be mentioned : The most improved 
type of Otto engine then known weighed over half a ton per horse 
power. He did not use the most improved type, and did not propose 
any improvement or modification which would hâve prevented his 
brougham ' from going to pièces at the first jar of his motor.^ This 
patent is the suggestion nearest to Selden, and is mentioned for com- 
parison hereafter. 

Although by 1879 internai combustion engines had separated into 
the compression and noncompression classes, they were (and still are) 
ail known as gas engines, irrespective of the condition of their fuel 
immediately before the work of preparing it for combustion begins. 
The term originated, doubtless, when coal gas was the only gaseous 
fuel known; but the vapor of petroleum or of any product thereof 
(gasoline or petrol) is just as much a gas as another, and 30 years 
ago there was, and there is now, no distinction, generally obtaining, 
between engines whose fuel as ordinarily purchased is coal gas, and 
those using gasoline or crude petroleum, provided that what ultimately 
burns in the cylinder is that vaporous substance, "capable of expand- 
ing indefinitely"'— which is gas." 

But if the substantial différence between compression and noncom- 
pression engines was known and recognized, certain other terms of 
art which hâve been far too much used in this litigation were non- 
existent in 1879. A great superstructure of argument has been built 
upon the différence between "constant pressure" and "constant vol- 
ume" engines. Thèse terms appear to hâve been devised by Mr. Clerk, 
and first used in his book before alluded to, as convenient phrases use- 
ful in studying the opération of engines and classifying their phenom- 
ena. The terms are instructive, as is the séparation of nouns into de- 
clensions and verbs into conjugations ; but much of the argument about 
the words attaches an undeserved importance to them. In ail internai 
combustion motors, the resuit of expanding the burning gaseous fuel 
is to drive the piston; that is, the cylinder chamber in which the ex- 
panding gas is confined gives way on the piston side (so to speak). If 
the piston head offers no more résistance than will permit it to move 
under the expansive force produced by the initial compression alone, 

5 NOTE.— Hilton & Johnson (British 10, of 1878) and Roborts (British 711, of 
1877) are provisional only. If thèse patentées were not able to complète their 
own inventions, this court cannot be exiK>cted to perceive them. Menn (French 
118,109, In 1877) is at best an Impossible gas engine, In a structure Irrelevant to 
this case. 

c NOTE.— Eûcyc. Brlt. (9th Ed., 1878-1889) vol. 6, p. 310. It is curions 
and Instructive that this publication contains no référence at ail to road loco- 
motion by gas engines. Under "Steam Engines" (volume 22, p. 522), see Lenoir, 
Brayton, Otto, and Clerlv treated under the subhead "Gas Engines." This 
article was evldently written in 1886-87, immediately after the publication of 
Clerk's book, which Is referred to. 
172 F.— 59 
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evidently, since the piston movied under that pressure, it wîll be main- 
tained to the end of the stroke, the expansion produced by ignition 
serving to keep up that "constant pressure." If, liowever, the com- 
pressed charge must be ignited bef ore the piston moves, then whatever 
volume thereof is introduced into the cylinder increases (by combus- 
tion) its pressure on the piston head before the engine opérâtes, and the 
machine is described as "constant volume." In both phrases "con- 
stant" refers to condition, at the instant piston movement begins, com- 
pared with that at the moment the fuel charge is inserted. If between 
the two moments pressure increases, then the volume is constant; 
while, if volume increases, pressure is constant. Thèse conditions are 
theoretic. If in a constant pressure engine the load or piston résistance 
is suddenly increased, the expansive power produced by compression 
alone may not start movement before ignition or explosion; and ac- 
cordingly (if too much importance be attached to phrases) the type 
of engine has changed. Of course, nothing of the kind has occurred. 
The relation of piston head to cylinder walls relative to time of explo- 
sion has changed, and it may nowadays (in many engines) be changed 
at will to suit load and speed by throttling and by timed ignition. 
Thèse variations hâve been observed in ail the engines testified about 
in this case. They occur, or may occur, in ail compression engines, 
and are nô more significant of spécifie or generic différences than are 
variations in rapidity of breath in différent men, or in the same man at 
différent times. 

From this attempted outline of the knowledge and achievements of 
1879, it seems to me that the way was singularly clear for any one who 
would really produce the thing described in Selden's first claim. Suc- 
cess is never anticipated by any number of failures, and when it is 
clearly kept in mind that what Selden claims is a combination, and 
not any one of its éléments, the defendant's références to prior pat- 
ents and publications may be thus fînally disposed of so far as this 
court is concerned. 

Much has been said concerning this inventor's personality, and 
there is some importance therein, as showing the likelihood of bis com- 
prehending his own experiments and telling the truth about them. The 
record shows him always interested in mechanical pursuits, receiving 
an appropriate éducation for the theoretical side thereof, but not him- 
self a skilled practical mechanician. His application for a patent on a 
rubber tire wheel, made in 1869, is significant and interesting, and in 
view of quite récent litigation in this circuit instructive. Taking his 
évidence in connection with his letters and notes, he is shown especially 
attentive to traction problems from his early manhood. I am per- 
suaded that he carefully studied Brayton's engine and understood it 
practically ; but his knowledge of the theory of thermodynamics seems 
fairly illustrated by a remark to his workman, Gomm, when his origi- 
nal engine turned over: "We hâve struck a new power." There is 
no satisfactory évidence that before application filed he knew thor- 
oughly anything of Otto's compression engine. Ail this was not a very 
complète equipment; but he had the true inventor's enthusiasm, and 
for more than five years (as the Chief Justice said of Morse, in 15 
How. 108, 14 L. Ed. COI) "he pursued thèse investigations with unre- 
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mitting ardor and industry, ihterrupted occasionally by pecuniary em- 
barrassments." 

When he was ready to file his application, he had completed and ex- 
perimentally operated one cylinder of a three-cylinder engine of the 
gênerai type Brayton had patented in 1872 and 1874:. He intentionally 
built a plurality of cylinders, to obviate or minimize the necessity for 
a fly wheel. He produced an inclosed crank case (which immediately 
reduced weight to an enormous extent), and used a small piston with a 
short stroke (which juade possible the speed that would compensate for 
the loss of piston head area). This engine, with allowance for adjuncts 
Selden did not use, but (as expérience bas shown) should hâve used, 
weighed less than 200 pounds per brake horse power, as compared with 
over 800 pounds in the lightest form of Brayton's, and is capable of 
over 500 révolutions per minute, as against less than 250 by any type of 
gas engine known, built, or suggested in 1879. Thèse I find to be the 
facts regarding the engine built by Selden before application filed. 
He then caused to be made a model and mechanical drawing of his 
suggested vehicle and actual engine, and submitted the same, with 
spécification and claims, to the Commissioner of Patents. 

Avoiding for the présent the language of his original application, 
and the effect of the numerous changes therein during its many years 
in the Patent Office, was the thing fairly revealed by the model and 
drawings, and conceived under the circumstances above set forth, the 
embodiment of a combination patentable in 1879 ? I think the answer 
is, emphatically, "Yes;" that which is not obvious to skillful men is 
usually (as remarked by Mr. Clerk in his évidence) invention, and cer- 
tainly what Selden shows in his model, and by the drawings, which 
hâve remained unchanged for 30 years, was anything but obvious. 
The inventive act is shown by comparing Selden and Rosenwald. If 
the latter's brougham had actually carried its engine, and traveled even 
a little, he might nevertheless (on défendants' own argument) hâve 
found his patent invalid by American law, because each part of his 
vehicle was doing just what it had always donc, without any new "co- 
opérative law," while his engine in particular was the same motor 
which, before it was applied to the brougham, had perchance driven a 
lathe and might to-morrow do something else. Rosenwald might hâve 
been held a mère aggregator (however successful); but Selden's com- 
bination cannot be taken apart, and each élément recognized as some- 
thing that had done the same thing or sort of thing before. The adap- 
tation of the engine alone was something never before attempted (so 
far as shown). Such adaptation might hâve involved an infringement 
on Brayton ; but that did not prevent Selden's combination f rom being 
strikingly new, useful if it would work, and eminently patentable. 

To sum up what is shown to bave been the mental concept embodied 
in 1879 by Selden's model and drawings : With Brayton's engine in 
mind, he organized a new road vehicle. To be sure, he did substitute 
one old and well-known prime mover (gas) for another (steam); but 
in so doing he devised and used an arrangement of Brayton's engine 
never before attempted, one that Brayton himself never suggested, 
made, or patented, and without which the road vehicle was an im- 
possibility. This mental concept constituted invention, if capable of 
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réduction to opération, and if any operàtive example (not ail operative 
examples) thereof was shown by the patentée. If this doctrine be ad- 
mitted or fôund, défendants, before attacking the operativeness of 
Selden's vehicle, sëek to limit the scope of the patent by asserting that 
the combinatiofl is not infringed by any vehicle whose engine is not 
substantially identical with that described in drawings and spécifica- 
tions, notwithstanding the language of the claim "liquid hydrocarbon 
gas engine of the compression type." 

Thus it is asserted that, since Selden and Brayton show a spray of pe- 
troïeùm mixed with and carried by compressed air into the combustion 
chamber, they do not show a true gas engine ; that the use of a carbur- 
eter separate from the engine proper, and producing gaseous mixture 
which it feeds to the engine, is something outside the patent and avoid- 
ing infringement; that a water jacket, being shown by Selden in a pé- 
culiar and unusual équivalent or attempted équivalent, is something out- 
side the combination, and when used by défendant differentiates défend- 
ants' engine and combination from anything that infringes; and that, 
since Selden evidently shows in his drawings ignition by a constant 
flame, he is confined thereto, and cannot use electric ignition, while de- 
fendants, by using the same, do vary the combination. I hâve already 
tried to show that Brayton's petroleum engine, L,enoir's ihuminating gas 
engine, and an Otto machine driven by gasoline, are no\V( and were in 
1879, not only "gas engines" in the sensé that they ail operate on the 
same scientific principles, but they were known as and called "gas en- 
gines," by those best qualified to speak. To make gas in one place rath- 
er than another must be an im_material variation, where a primary pat- 
ent (such as this by complainants' contention) is under considération. 
Watèr jackets were old in 1879, and had been used in many forms, and 
both flame and electric ignition had been used and were well known to 
gas engineers of theday, although in 1879 it seems to me that the flame 
method was by far more successful than the electric as applied to com- 
pression machines. 

The force of thèse objections, based on the face of the drawings and 
spécifications, as compared with the claims, dépends on whether the 
patent is viewed as a 'primary or pioneer one, or the contrary ; and this 
in turn dépends on the state of the art at the time of invention. The 
art I hâve attempted to describe at perhaps too great length, because 
upon its condition this whole litigation seems to hinge. If I hâve cor- 
rectly apprehended it, there was clearly room for a pioneer patent ; and 
it must now be held that on its face, and in view of the art, Selden's is 
such a patent. This means that Selden is entitled to a broad range of 
équivalents, and this rule as applied hère results in this crucial in- 
quiry: Was Selden (or any one else) entitled in 1879 to appropriate 
as one of the éléments of any patentable combinatidn a "liquid hydro- 
carbon gas engine of the compression type" ? 

I think he was, and so was any other inventer; but lie was the first 
so to do. If this be true, then the use or disuse of any then well-known 
mechanical appliancej vyhich will increase the efiiciency, usefulness, or 
commercial success of such combination, without changing what de- 
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fendants call its co-operative law,' is on the one hand open to Selden, 
and on the other will not free défendants from infringement. Al- 
though there were in 1879 many liquid hydrocarbon gas engines of 
the compression type, there was not one which in its then form could 
be made an élément (and the most important élément) in a road wagon 
combination, and the radical diiîiculty was the same that Savalle had 
confessed to 10 years before. Selden on paper certainly — whether ac- 
tually will be considered latef^^solved that difficulty, and such solution 
gave hiffl the right to claim broadly the thing which was the leading 
élément in his invention, when used in his combination. Thirty years 
hâve passed, and counsel admit that no successful gasoline motor car 
fails to use a liquid hydrocarbon gas engine, of the compression type, 
with a short rapid stroke, and inclosed crank case, and a plurality of 
cylinders. 

Thèse are the very things which are at the foundation of success. 
To be sUre (as will be considered more fully later) no very great degree 
of success can be reached without improvement over 1879 in car- 
bureters and electric ignition, and increase of knowledge concerning 
the respective mechanical possibilities of two, four, and six cycle en- 
gines. The faster, also, the reciprocating parts of an engine move, the 
greater the necessity of constant and abundant lubrication, and Selden's 
lubrication is confessedly primitive; and, finally, the great différence 
between any results Selden's most optimistic supporter can claim for 
him in 1879, and the successes of 1909, arises from increased compres- 
sion, so that engine weight per brake horse power has now been re- 
duced to about 10 pounds. But thèse are nonessential, if in 1879 
Selden could lawfully use as an élément in his patentable combination 
the "compression type" or species of a whole genus of engines. As al- 
ready stated, I think he cOuTd and did, and further showed and made 
an exemplar of said "type."* 

T NOTE. — This phrase, which runs through ail défendants' argument, seems 
to be deiined (Main l;rief p. 157) as "a new mode of opération," referring to 
Kapp V. Central, etc., Co. (C. C.) 158 Feu. 440. It is insisted that Selden's 
combination introduced no new "co-operative law," and must therefore fail. 
The trouble with this argument is that there never was such a combination 
as Selden's before 1879, and there is ûothing to compare it with but paper proj- 
ects and admitted failures. The same phrase is repeatedly used when quotlng 
Kx, parte Faure, .52 O. G. 7.52. If Selden liad merely utilized Brayton's exist- 
ing engine to drive a wagon, the doctrine of the case cited might hâve applied. 
l^erhaps it wonld bave been good American law against Rosenwald ; but if 
Selden selected, adapted, and united old éléments to produce a new resnlt, the 
phrase is inapplicable. 

8 NOTE. — As quite possibly niy foregoing efforts to follow défendants' argu- 
ment on the interprétation of the spécification and claims in the combined 
light of prior and présent art hâve failed of complète success, the foUowing 
statement may be exciised: Défendants seeni continually to assume (without 
saying so) that Selden invented uothing more than a modified Brayton engine, 
and then assert that they do not infringe, because they do not use that particu- 
)ar motor, and do use a modified Otto. They îtdmit that the claim is for a com- 
bination, but continually seek refuge in défenses that would be good agaiust 
any patent on Selden's engine, but are worthless against the combination if it be 
patentable at ail. Mr. Selden is a menilier of the bar, esi)ecially devoted to 
patent causes. He seems to Imve been his own soliciter during most of his 
contests with' examiuers over this application, and the clearly and simply 
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Thus far the daims and spécifications hâve been treated as though 
they were presented to the Commissioner in 1879, in the shape they left 
his office in 1895. This was not the case. Nothing remained in 1895 
of tlie language of 1879 but the description of the vehicle and engine 
(and not ail of that). The claims were reworded and the spécification 
amplified many times, and usually, after a rejection made or criticism 
offered by the examiner, Selden did nothing by way of amendment or 
reply for about two years — the extrême limit of inactivity permitted 
him by the then rules of Patent Office practice. By thèse means he 
received in 1895 a patent for an invention of 1879, and in the mean- 
time had never built a motor car, and never succeeded in getting any 
one sufficiently interested in his théories to experimentally try them out 
with larger means and better mechanical ideas than Selden himself had. 

During the later years of this period, and while Selden was in very 
leisurely fashion combating examiners who evidently had small con- 
ception of what was meant by Hght self-propelling vehicles usable on 
the common roads, Duryea, Olds, Ford, and others in America, and the 
Panhard and Peugeot Companies (and many others) in France were 
experimenting with actual cars, and in 1894 a public race meet was 
held in France, whereat cars now as archaic in appearance as Selden's 
demonstrated that they actually could propel themselves from Paris 
to Rouen at about 12 miles an hour. The engines of some of them 
were modified Ottos, and "liquid hydrocarbon gas engines of the com- 
pression type," and it must be found that when Selden's patent issued 
there had been developed engines answering to his phrase, which as 
matter of history are not derived from his engine— that others reached 
his type without knowledge of him or his labors. Indeed (while cer- 
tainty is impossible) it is my belief from this évidence that Selden has 
contributed little to motor car advancement in the United States, and 
nothing at ail abroad. As matter of fact, I believe that nearly ail 
the cars made in the United States when thèse actions began were 
modeled on French ideas, and used engines descended from Otto 
through Daimler, and not from Brayton through Selden or any other 
American. In short, this American patent represents to me a great 
idea, conceived in 1879, which lay absolutely fallow until 1895, was 
until then concealed in a file wrapper, and is now demanding tribute 
from later independent inventors (for the most part foreign) who more 
promptly and far more successfully reduced their ideas to practice. 
But the patent speaks from the date of its issue, and unless Selden did 
something unlawful during his 16 years' wrangle with examiners, or 
unless intervening American rights, available to défendants, sprang 
up while Selden was rewording claims, he is within the law, and his 
rights are the same as those of the promptest applicant. 

worded claims in suit are good professional work. He has avoided the trap 
into which Morse fell (O'Reilly v. Morse, 15 How. 62, 14 L. Ed. 601), and there- 
by lost most of tlie fruits af his efforts. This case seenis to me suggestive, in 
that the Chief Justice several times speaks of "process" as legally synonymous 
with "eombiuation." And see Morse's clalm restated so as to avold the criti- 
cism that destroyed it In 19 Harv. Law Revlew, p. 37. I thlnk Selden might 
bave patented his engine as an iniprovement on Brayton ; but he would hâve 
had to pay Brayton a royalty, and thèse suits would certaiuly never hâve been 
possible. 
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Without prolonging discussion, it may be held briefly that Sfelden 
did not overstep the law. He did delay. He was not in a hurry. He 
could not get any one to back him, and doubtless appreciated tiiat, if 
lie was ahead of the times, it was wise not to let his patent get ahead, 
too. If he had gotten his grant in 1880, without a moneyed backer, 
the patent might and probably would hâve expired, or nearly so, be- 
fore any one saw its possibiHties ; and, if the business world had seen 
them within 17 years, that term would then so nearly hâve expired 
that Selden would never hâve been able to get to final hearing before 
it ran out. At best, an accounting and not an injunction would hâve 
been his lot. The différence he may well hâve considered as a lawyer, 
and personally I believe he did think of it. If he did not delay unlaw- 
f ully, what intervening rights did he permit to spring up ? 

Remembering that Selden clearly showed a "liquid hydrocarbon gas 
engine of the compression type" in 1879, and actually manufactured 
one, I think it clear that his original daim was wider than any of those 
in suit. The third claim as originally filed read thus : 

"The combination in a road locomotive provided with suitaWe runnlng sear 
and steerlng raeehanism, of a gas engine, traction wlieels, and an intermediate 
clutch or disengaging device, substantially as set forth." 

It is true that throughout the original papers he speaks continually 
of "gas engine L," that being the alphabetical désignation given his 
motor in the drawing submitted ; but the claim quoted shows how wide 
was his original demand, and without further élaboration I hold, with 
complainants, that ail subséquent changes of claim are in diminution or 
contraction of this iirst statement of invention. The file wrapper, cross- 
examination thereon, and argument concerning it form a bulky vol- 
ume ; but it seems to me sufficient to quote f rom the amendment of 
June 6, 1889, when Selden amplified his spécification by inserting the 
f oUowing : 

'I hâve suceeeded In overcomlng thèse diffieulties by the construction of a 
road locomotive propelled by a liquid hydrocarbon engine of the compression 
type, of a design which permlts it to be operated in connection with the 
running gear, so that the full carrying capaclty of the body of the vehiele eau 
be utlllzed for the transport of persons or goods, and which, by dispensing 
with slslUed attendanee and with steam boilers, water, water tanlis, coal, and 
coal bunisers, very largely reduce the weight of the machine in proportion to 
the power produced, and enables me, while emjjloying the most condensed form 
of fuel, to produce a power road wagon which dift'ers but llttle in appearanœ 
from, and Is not materially heavier than, the carriage In common use, is capa- 
ble of being managed by persons of ordinary sliill at a minimum of trouble and 
«xpense, and which possesses sutRcient power to overcome any usual inclina- 
tion." 

And at the same time he put what is now claim 1 into substantially 
its présent shape. The language last quoted is in the final spécification, 
it describes the thing which Selden conceived and pictured in 1879, 
and in 1889 the man skilled in the art, though he knew more than he 
did in 1879, did not know as much as Selden sets forth in the quoted 
words. It was still possible for the gasoline compression engine to be 
made part of a patentable road wagon combination. No one in the 
United States had passed, or even caught up with, Selden, while for- 
eign efforts hâve been fairly and attractively told by Mr. Krebs of the 
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Panhard Company. He cjuite fully depicts the history of merito- 
rious and successful efforts in road locomotion apparently as ingenious 
as Selden's and more vigorously pursued; but they did not begin until 
after 1879, and in 1889 were still clearly behind Selden's concept.® 

Défendants hâve advanced many other argvmients based on the con- 
tents of the file wrapper. Thus the original third claim, above set 
forth, déclares a combination in a road locomotive, while the first 
claim in suit covers a combination with a road locomotive. The change 
is declared to be an abandonment of the original combination. It is 
further shown that some patent examiner rejected certain claims, re- 
ferring to the Pinkus patent, supra, and thereupon Selden amended 
the claims and disavowed and disclaimed Pinkus. The argument based 
on this is that, since Pinkus' "co-operative law" is the same as Sel- 
den's, the disclaimer of Pinkus was in effect an abandonment of the 
very combination now relied on. I hâve already indicated my view of 
the major premise of the last proposition; but thèse arguments, and 
many others of the same ilk, cannot prevail if it be true that Selden 
clearly showed in 1879 the thing he had invented. If so, he could re- 
write the description of that thing as many times as the rules of prac- 
tice permitted down to 1895. That such rewriting is ail Selden did I 
believe to be true. 

Défendants now urge that Selden's invention is inoperative. The 
one-cylinder engine built by Selden on the three-cylinder casting in 
1877-78 was put in évidence as Exhibit 47. Thereafter the cylinders 
of Exhibit 47 were ail bored out or rebored, new working parts fitted 
to them, and the engine put into a vehicle, the whole called Exhibit 89, 
completed in the winter of 1905-06, and constituting the first physical 
embodiment of Selden's patent. The complainant licensee, Electric 
Vehicle Company, also constructed a new engine f rom the patent draw- 
ings (Exhibit 132) and a complète vehicle (Exhibit 157). Défendants 
aver that neither of thèse vehicles is a Chinese reproduction of Sel- 
den's drawings, and hâve devoted volumes of print to recording and 
arguing about the performances of Exhibit 89. In my opinion Ex- 
hibit 89 as constructed was such Chinese reproduction. Exhibit 157 
was not ; complainants having changed the water cooling device, used 
only electric ignition, and made some other departures from the me- 
chanical détails shown in the drawings. But thèse variations were (as 
previously indicated) vvithin the range of équivalents permitted to a 
primary patent.^" 

9 NOTE. — It is not inteudecl to admit or assert by tliis tliat, even If some one 
liad between 1879 and 1889 devised an, engine or a combination. wlilch if de- 
vlsed in 1869 would liave been a clear anticipation of Selc'rfu, sncli person's de- 
vice would be a défense to tliese suits. Tlie fnct that no such device exists 
l'enders discussion of tbls point imnecessary. Bcuz has not beeu overloolved, 
but is not thought to require further mention. 

io NOTE. — Great comijlaiut is'made of the "destruction" of Exhibit 47, and 
after défendants learned of tiie construction of Exhibit 89, they frequently de- 
manded that Exhibit 47 be produced, Ivnowing that it could not be done. I 
can see no force in the complalnt ; the fiinction of an exhibit is to furnish evi- 
dential information, and it is too obvions for argument that whatever value (it 
is not much) Exhibit 47 has, it vras enhauced by building even the rebored 
cylinders into Exliibit 89. It may also be uoted hère that in my opinion Sel- 
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The évidence on the subject of operativeness is the most flagrant 
example of unsupervised testifying I hâve ever seen or heard of. 
Whether in 1905 Exhibit 47 was any better than scrap, whether Ex- 
hibit 89 vi^ould start on flame ignition, wliether Exhibit 133 showed di- 
agrams revealing volume or pressure constant, were perhaps interest- 
ing, but unimportant, questions. They raised a false issue, over which 
months of time and volumes of print hâve been expended. The se- 
rions, and I think only, question was, and is, whether a machine made 
in substantial conformity to drawings and spécifications, without going 
beyond the range of équivalents permitted, was operative, even though 
rudimentary. Exhibit 157 answers to this description, and its per- 
formances may, I think, be thus summarized: It is a wretchedly poor 
car for 1905 ; there were probably as good, if not better, cars in 1895 ; 
but it is a marvel of invention for 1879. And that is more than 
enough for the purposes of thèse cases. 

One instance of alleged prior use remains. Before 1879 Brayton 
undertook to furnish an engine which would drive an omnibus to cer- 
tain men in Pittsburg. It is shown that he endeavored to adapt his 
tlien well-known engine to traction purposes. That he failed utterly 
is clearly proved. The reasons for his failure are not so clear; but 
the failure is enough to invalidate the défense. 

No litigation closely resembling thèse cases has been shown to the 
court, and no instance is known to me of an idea being buried in the 
Patent Office until the world caught up to and passed it, and then em- 
bodied in a patent only useful for tribute. But patents are granted for 
inventions. The inventor may use his discovery, or he may not ; but 
no one else can use it for 17 years. That 17 years begins whenever the' 
United States so decrees by its patent grant. That the applicant for 
patent riglits acquiesces in delay, or even desires delay, is immaterial 
to the courts, so long as the statute law is not violated. On thèse prin- 
ciples complainants are éntitled to a decree.^^ 

deii's original drawings indicate tlie existence of a ctieck — or wielcet-valve in 
tlie appropriate place. It was a well known and perfectly simple meclianical 
adjunct, it should hâve lieen there, it was by no means the key of the inven- 
tion, and Rebasz' testimony Is probable and uncontradicted. 

The so-ealled FOrd-Lenoir machine has recelved attention. To me It Is In- 
terc-ling but irrelevant. Mr. Clerk did Intimate that he doubted whether any 
veliide with a noncompresslon engine could move at ail. Mr. Ford has shown 
that lie was mistaken. By maklng the engine four times the size of Ford's 
compression type, there Is obtalned about one-seventh of the power. It hardi y 
seems that the pleasure of contradlcting Clerli was worth so much trouble. 

11 NOTE. — The légal prlnciples relied on are so simple (the difficnlty being 
only with the opinion évidence) that it has not seenied necessary to quote froni 
décisions. The leading cases consldered are (as to nature and act of Inven- 
tion) Smith v. Dental Vulcanite Co., 93 U. S. 486, 23 L. Ed. 9.52 ; I>ooin Oo. v. 
Higgins, 105 U. S. 580, 26 L. Ed. 1177 ; l'otts v. Creager, 155 U. S. 597, 15 Sup. 
et. 194, 39 L. Ed. 275 ; (as to probative value of références) Seymour v. Os- 
borne, il Wall. 510. 20 L. Ed. 33 ; (as to meaning of "pioneer" patent, and effect 
of file wrapper) Hobhs v. Beach, 180 U. S. 383, 21 Sup. Ct 409, 45 L. Ed. 586 ; 
(effect of delay in Patent Office) U. S. v. Bell Téléphone Oo., 167 U. S. 224, IT 
Sup. Ct. 809, 42 L. Ed. 144 ; (right to deny use to otbers while patentée not 
using) Continental Paper Bag Company v. Eastern Paper Bag Company, 210 
U. S. 424, 28 Sup. Ct. 748, 52 L. Ed. 1122. 
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The Panhard machine does not, in my judgment, infringe the second 
daim. Construed as they hâve been in this opinion, infringement of 
ciaims 1, 2, and 5 by the Ford machine, and of 1 and 5 by the Panhard, 
can hardly be said to be denied. 

It is 80 found, and decrees will pass accordingly. 



In re TEREXS. 
(District Court, E. D. Wlsconsin. September 30, 1909.) 

1. Bankbuptcy (§ 407*)— DisciiAKGE— Objections— Ealse Financiai- State- 

MENTS— Time. 

Where a bnnl^rnpt obtained property from a creditor on the faith of a 
false financiai statement wlttiin four months prior to bankruptcy, the 
date of the statement was not materlal on the creditor's rlght to pre- 
vent a discharge under Banlcr. Act July 1, 1898, e. 541, S 14b, 30 Stat. 
550 (U. S. Comp. St. 1901, p. 3427), providlug that obtainlng property on 
crédit from any person on a materially false statement in writing made 
to such person to obtaln such property on crédit shall be a bar to his 
diseharge. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

2. Bankbuptcy (§ 407*)— Disciiabgb— False Statement. 

Under Bankr. Act July 1, 1898, c. 541, § 14b, 30 Stat. 550 (U. S. Comp. 
St 1901, p. 3427), providing that the obtainlng of property on crédit on 
a materially false written fluancial statement given for that purpose shali 
bar a discharge, it Is no excuse that the statement was given by the 
bankrupt as a mère matter of form and with no intention to defraud. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

3. Bankbuptcy (§ 407*)— Dischakge— False Financial Statement— Pakt- 

NEBSHIP. 

A bankrupt, on behalf of a flrm of whieb he was a member, made a 
false financiai statement as a i>asis for crédit, and thereafter purchased 
his partner's luterest In the flrm, taking ail the assets and assuming ail 
the liabilitles. Held, that a creditor's right to prevent a discharge of the 
bankrupt because of such false statement was not affected by the fact 
that crédit was extended to the flrm, and not to the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

In the matter of Nie H. Terens, bankrupt. Heard on objections to 
the granting of a discharge. Objections sustained. 

Objections to the discharge are filed by the International Harvester Com- 
pany of America (to be herelnafter designated as the Harvester Company). 
The spécifications of ob.1ections may be briefly summarlzed as follows: 

l'irst. That the firm of Terens & Oswald entered into a commission contract 
with the Harvester Company, whereby the firm was to sell goods consigned to 
them on commission, the title to such goods to remain the property of said 
vendor. That while such contract was in exlstenc-e, and on the 18th of De- 
cember, 1907, the bankrupt on behalf of his flrm made a property statement 
to the Harvester Company in writing and sigued the firm name thereto, and 
bis own name as a member of the firm, representing certain facts as to the 
financiai standing of the copartnership "for the purpose of obtainlng crédit 
from you, or as a basis of crédit for future business or extending past due in- 
debtedness," etc. This statement was made upon a prlnted blank furnished 
by the Harvester Company. Opposite the prlnted interrogatory, "Owe bank 
(loan or overdraft)," tbere was written in pencil the word "None." This blank 
was filled up by Mr. Jakle, an agent of the Harvester Company, from in- 

•For other cases see same toplc & § number in Dec. & Am. Difis. 1M7 to date. & Reo'r Indexe» 
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formafion given liim by 5Ir. Tereiis as the several questions were read and 
propounded to liim. 

Evidence was offered showing that tliia statement was relied upon in ship- 
piiig goods and extending crédit to the firm. Within four montbs of baiik- 
ruptcy goods were shipped by the Harvester Company to the firm, as it al- 
lèges, upon the strength of this continuing représentation. At the time this 
Iiroperty statement was made, tlie firm did owe the Bank of Two liivers about 
$5,000. The Harvester Company also sold several bills of goods to the flrm 
absolutely, and at the time of the banliruptcy there was due to the Harvester 
Company a considérable amouut for such goods so sold ontrlght to the flrm. 
ïhe Harvester Company filed a claim in the bankruptcy court for the cn- 
tire amount claimed by it, including the commission and sales account, and 
such clalm was allowed at $2,170. About a month before the bankruptcy the 
flrm was dissolved; Mr. Oswald stepping out, and Mr. Terens assuming ail 
liabilitles and takiug ail assets. Before the bankruptcy au effort was made 
by the Harvester Company to coHect the amount due from the bankrupt, and 
for that purpose an agent of the Harvester Company went with the bankrupt 
to the Bank of Two Bivers, where the situation of the firm was thoroughly 
examiined, and an effort was made by the bankrupt to secure a loan sufllcient 
to pay ofî the Harvester Company's elalm. To facilltate such efl^orts the gên- 
erai agent of the Harvester Company extended the time for payment of the 
entlre claim for 30 days. Before the expiration of this period a voluntary 
pétition was flled by the bankrupt. When such extension was granted, the 
agent of the Harvester Company was in possession of the true state of af- 
fairs as to the indebtedness of the bankrupt at the bank. 

The second speclflcatlon was predicated upon the alleged embezzlement by 
the bankrupt of the prooeeds of the sales of the commission goods; demand 
having been made therefor by the Harvester Company and refusai by the 
bankrupt. 

On the hearlng a large amount of testlmony was taken, whlch dlsclosed the 
situation as hereinabove briefly summarized. 

Wigman, Martin & Martin, for objecting créditer. 

Isaac Craite, for bankrupt. 

« 

QUARLES, District Judge (after stating the facts as above). Sec- 
tion 14b of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550 
[U. S. Comp. St. 1901, p. 3427]) provides in sub.stance that obtaining 
property on crédit from any person upon a materially false statement 
in writing, made to such a person for the purpose of obtaining such 
property on crédit, shall be a bar to a discharge. It is contended by 
the bankrupt that, as the alleged false property statement was not 
made within the four months period, it therefore furnishes no just 
ground for objection. This doctrine seems to hâve been laid down by 
Mr. Brandenberg in his work on Bankruptcy (section 370), but no 
précèdent is cited to sustain the text. It will be observed that Con- 
gress, in framing the third subdivision of section 14b, has not pre- 
scribed any limitation of time. This supposed omission cannot be at- 
tributed to oversight, because in the fourth subdivision of the same 
section such limitation is expressly prescribed. Of course, the court 
cannot interpolate a condition which Congress saw fit to omit. By a 
careful readin^ of the text, however, it would appear that the bar to 
the discharge is not the making of such false statement, but the ob- 
taining of property on crédit based upon such written statement. 

It is matter of common knowledge that such property statements 
are frequently intended as a continuing représentation for indefînite 
periods of time. I am of opinion that the date of the statement is im- 
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material, îf property has in fact been obtained upon the strength of it 
within the four montlis period, as is the case hère. We are not called 
upon to décide whether under any circumstances the four months hm- 
itation can be read into the third subdivision of section 14b, and niere- 
ly hold that, where goods hâve been furnished and crédit has been ex- 
tended on the strength of such statement within four months of the 
bankruptcy, the date of the property statement should be held imma- 
terial. There is no question hère about the falsity or materiahty of 
the représentation. The bankrupt testified that he had nothing to do 
with the financial part of the business, and relied upon his partner 
for information as to everything shown by the books; but the bank- 
rupt admits that he was well aware, at the time he signed his state- 
rnent, that the firm was indebted to the Bank of Two Rivers in a con- 
sidérable amount, although he might not hâve had the exact amount in 
mind. 

It is urged that this property statement was considered by the parties 
as a mère matter of form, and that it was so designated by the agent of 
the Harvester Company at the time; that the bankrupt had no inten- 
tion to defraud the Harvester Company, and was guilty of nothing 
more than négligence or carelessness in signing a paper without due 
considération. Thèse suggestions cannot, however, be accepted by the 
court in exténuation. The clause of the bankruptcy act that we are 
considering does not require that the false property statement shall 
hâve been made with any definite intention to defraud, or with any 
spécifie intent. Re Gilpin (D. C.) 160 Fed. 171. 

Neither is the resuit changed by the fact that the crédit was extend- 
ed to the copartnership. Re Dresser (D. C.) 144 Fed. 318. 

It therefore becomes unnecessary to consider whether the évidence 
makes out a technical case of embezzlement against the bankrupt, and 
also unnecessary to consider certain other légal questions that were 
mooted at the hearing. 

The first objection must be sustained, and discharge denied accord- 



DE BARY et al. v. DUNNE, Collector. 
(Circuit Court, D. Oregon. October 4, 1909.) 

1. INTERNAL REVENUE (§ 12*)— WHOLESALE LlQUOR DEALERS— PLACE OF SALU 

PlaintifCs, wlio were wholesiile llquor dealers in New York City, paid 
the spécial Internai revenue tax tliere and kept Imported wines ou storage 
with McO. & Co., at Portland, from whlch jobbers lu that city aud vicinity 
were supplied. PlaintifCs delivered to McC. & Co. a list of dealers to wbom 
they were authorized to deliver wines from the stock on storage when 
rcquested to do so by such dealers, not exceeding a certain number of 
cases in any one month. The persons or firms on such crédit list, when 
desiring to purchase wines of plaintlfC, delivered to McC. & Co. a written 
order for the number of cases desired, and if the maximum limit to whicii 
the purchaser was entitled for the current month had not been exceeded 
MeO. & Co. Immediately delivered the goods without Consulting plaintiffs, 
and reported the sale to them at New York, from whence an involce for 
the goods at the current price would be shipped to the buyer and the 

*For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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priée remitted to plaintiffs in New York. There wai? no eoutrîict that tlio 
aceredited purchasers sliould buy any partleular quantlty per nionth, or 
any at ail. Held, that saleS made under sucb arrangements were niade in 
Portland, and net in New York, and that plaiiitiff was tlierefore subject 
to the payment of a fédéral wholesale liquor dealer's tax in Oregon, ini- 
posed by Eev. St. § 3244 (U. S. Comp. St. 1901, p. 209G). 

lEd. Note. — For other cases, see Internai Revenue, Cent. Dig. § 30 ; Dec. 
Dig. § 12.*] 

2. Sales (§ 1*)— Définition. 

A "sale" Is a contract by which property Is transferred from tlie seller 

to the buyer for a flxed priée in money paid or agreed to be paid by the 

buyer. 

fEd. Note. — For other cases, see Sales, Cent. Dig. § 1 ; Dec. Dig. § 1.* 
For other définitions, see Words and Phrases, vol. 7, pp. 0291-G306 ; vol. 

8, p. 7793.] 

Suit by Adolf De Bary and others against David M. Dunne, as Col- 
lector of Internai Revenue for the District of Oregon. Judgment for 
défendant. 

See, also, 162 Fed. 961. 

Williams, Wood & Linthicum, for plaintifïs. 
John McCourt, U. S. Dist. Atty., for défendant. 

BEAN, District Judge. This is a suit brought against the collector 
of internai revenue for the district of Oregon, to recover the amount 
of a spécial tax, paid by plaintiiifs under protest, as wholesale liquor 
dealers in the city of Portland, for the year ending June 30, 1905. 
Section 3244, Rev. St. (U. S. Comp. St. 1901, p. 2096), provides: 

"Spécial taxes are Impôsed as follows: * * * Wholesale liquor dealers 
shall pay $100.00. Every person who sells or offiers for sale forelgn or do- 
mestic distilléd spirits or wlues in quantitiçs of not less than flve wine gallons 
at the same tlme shall be regarded as a wholesale liquor dealer." 

The plaintififs are wholesale liquor dealers in the city of New York, 
and paid a spécial tax for the year ending June 30, 1905, in that city. 
They had no office or résident sales agent in the district of Oregon 
during that year, but kept a stock of imported wines on storage in the 
warehouse of the J. McCracken Company, at Portland, from which 
jobbers in the city and vicinity were supplied. The method of doing 
business was as follows: The plaintiffs purchased wines in France 
and shipped them to Portland in bond. The J. McCracken Company 
paid the necessary charges to take the goods out of bond and the ex- 
pense of transferring them to its warehouse, which sums were returned 
to them by the plaintiffs. The goods, when taken to the warehouse, 
were placed in storage as the property of the plaintiffs, and they paid 
the storage thereon. The plaintiffs furnished the McCracken Com- 
pany a list of persons and firms in Portland and vicinity to whom 
they, the McCracken Company, were authorized to deliver wines 
from the stock on storage, when reqùested to do so by such per- 
sons, not exceeding a certain number of cases in any one month. 
When any person or firm on this aceredited list desired to purchase 
wines of the plaintiffs, they made out and delivered to the McCracken 

*Fqi; pthe;* oeses see same topic & § numbbb lu Dec. & Âm. Dlgs. 1907 to date, & Kep'r Indexei 
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Company a written order for the nUmber of cases desired, and if the 
maximum limit to which such person was entitled for the current 
month had not been exceeded the McCracken Company immediately 
delivered the goods, without consulting the plaintiffs. The delivery 
was reported by the McCracken Company to the plaintiffs at New- 
York, and in due course of mail the purchaser received from the 
plaintiffs a bill or invoice for the goods at the current market price, 
and the money in payment therefor was remitted by such customer 
direct to the plaintiffs at New York. There was no contract or agree- 
ment between the plaintiffs and any person on the accredited list by 
which such person was obliged to purchase from plaintiffs any particu- 
lar quantity of wines per month, or to purchase wines from them at 
ail. The list was merely authority to the McCracken Company to de- 
liver wines on storage belonging to the plaintiffs to the persons on 
such accredited list. 

The question for décision is whether the sale of the wines delivered 
by the McCracken Company to plaintiffs' customers at Portland, under 
the circumstances stated, took place in Portland or in New York. If 
in Portland, the spécial tax was legally and properly exacted, and plain- 
tiffs cannot recover in this action; but if the sale was in fact, or in 
légal effect, made in New York, the plaintiffs are not subject to a sec- 
ond tax in Portland. In my opinion the transaction was clearly a sale 
and delivery of the goods in Portland. A sale is briefly defined as a 
contract by which property is transferred from the seller to the buyer 
for a fixed price in money, paid or agreed to be paid by the buyer. 
24 Am. & Eng. Ency. 1022; 2 Bouvier, Law Dictionary, p. 943. Ail 
the essential requisites of such a transaction took place in Portland. 
The goods, which were the subject-matter of the contract and which 
weré to be transferred from the seller to the buyer, were in Portland, 
in the possession of a warehouseman, holding them for the seller, but 
with authority to deliver them to the buyer. They were so delivered 
with the intent that the title should pass. The buyer then and there 
became the owner of the goods, and liable to the seller for the market 
value thereof in money. The fact that the warehouseman reported the 
delivery to the seller at New York, and the bill or invoice was there 
made out and forwarded to the buyer, is unimportant. That was after 
the delivery of the goods and title had passed, and was nothing more 
than a presumably convenient method of advising the buyer of the 
price and the manner in which he would be expected to make payment. 

The case of De Bary v. Souer, 101 Fed. 425, 41 C. C. A. 417, is re- 
lied upon by plaintiffs. In that ca«se the order for the liquors was sent 
by the customer to the plaintiff in New York, and there approved be- 
fore the warehouseman received authority to deliver the goods to the 
purchaser. The transaction was therefore deemed a New York con- 
tract, and the sale held to hâve taken place in that city. But hère no 
such method was pursued. The goods were in fact delivered to the 
purchaser, and the title passed irrevocably to him, bef ore the plaintiffs 
were advised of the transaction. It may be that where an order for 
liquors is received by a dealer at a place where the spécial tax has been 
paid, and is there duly accepted and the purchaser so informed, and 
the invoice transmitted to him from such place, a subséquent delivery 
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of the goods f rom a warehouse elsewhere will not make tHe seller liable 
to a spécial tax at the place of delivery. In such case it may be well 
held that the contract is complète, and the sale in law made, at the place 
where the order is received and accepted. But it has been held that a 
liquor dealer, who receives orders at his place of business to ship liq- 
uors to another place, there to be delivered to the person ordering them 
upon payment of the price, is liable to the payment of a spécial tax at 
the place of delivery because the sale is actually made at such place. 
U. S. V. Shriver (D. C.) 23 Fed. 134; U. S. v. Cline (D. C.) 26 Fed. 
515 ; Stevens v. Ohio (C. C.) 93 Fed. 793. 

But, however that may be,. the transactions involved in this action 
constituted sales at Portland, and plaintiffs are not entitled to recover. 
Findings may be prepared in accordance with thèse views. 



In re NEUGBBAUER. 

(District Court, W. D. Pennsylvanla. October 11, 1909.) 

No. 1,388. 

AlIENS (I 68*)— NATXTRALIZATION— WlTNESSES— HeARINQ— POSTPONEMENT. 

The naturallzation act (Act Cong. June 29, 1906, c. 3592, § 5, 34 Stat. 598 
[U. S. Comp. St. Supp. 1907, p. 423]) provides that the clerk immediately 
after flllng a pétition for naturalization shall give notice thereof by post- 
ing in a conspicuous place in his office or in the building in whlch his of- 
fice Is sltuated the name, natlvlty, and résidence of the alien, the date and 
place of his arrivai in the United States, and the date as nearly as may 
be of the final hearing of his pétition, and the names of the witnesses 
whom the appllcant expects to summon In his behalf, and the clerk shall. 
If the applicant requests it, issue a subpœna for the witnesses so named 
by the applicant to appear on the day set forth In the final hearing, but, 
In case such witness cannot be produced on the final hearing, others may 
be summoned, and section 6 déclares that in no case shall final action be 
had on a pétition until at least 90 days hâve elapsed after filing and post- 
Ing the notice. Held, that the subpœna referred to in section 5 was the 
ordinary subpœna ad testiflcandum ; and hence, where one of an alien's 
witnesses specifled in the published notice could not be produced, the peti- 
tioner could substitute another witness whose name had not been posted 
without postponing the hearing until the name of such witness could be 
posted for 90 days. 

[E*. Note. — For other cases, see Aliens, Dec. Dig. | 68.*] 

Application for citizenship by Ignatz Neugebauer, to which the 
United States filed objections. Objections overruled, and application 
granted. 

Palmer S. Chambers, for the United States. 

ORR, District Judge. On September 28, 1909, Ignatz Neugebauer 
applied to the court for naturalization at the time fixed for final hear- 
ing. Prior to that time he had complied with the requirements of the 
naturalization laws of the United States. He had previousiy appear- 
ed before the clerk with two witnesses, and the clerk had posted in a 
public and conspicuous place in the building in which his office is 
situated, under an appropriate heading, the name, nativity, and resi- 

•For other cases see aame topic & i numbsb in Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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derîce bf theàlien, the date and' place of his arrivai in the United 
States, and the date, as nearly ascolild be, for the final hearing of 
the âpplicant's pétition, and the names of such witnesses whom the 
applicant expected to summon in his behalf. At the time of the hear- 
ing the applicant appeared with ortly one of the witnesses named in 
such notice, and gave évidence that one of the witnesses was sick and 
could not attend the hearing, that he was also in the state of Ohio, 
and that he had informed his sister who lived in this district by letter 
that he did not intend to return, but would take employment where 
he was located after his recovery from illness. The applicant asked 
lèave to substitute another witness in place of the witness who could 
not attend the hearing. This request of the applicant was opposed 
on behalf of the government, unless the hearing should be postponed 
in order that the name of the substituted witness could be posted for 
90 days, because of the provision in the sixth section of the naturaliza- 
tion act (Act June 29, 1906, c. 359?, 34 Stat. 598 [U. S. Comp. St. 
Supp. 1907, p. 423]), which provides that "in no case shall final action 
be had upon 'a pétition until at least ninety days hâve elapsed after 
filing and posting and notice of such pétition," and because the repré- 
sentative of the United States believed that there would not be a 
proper notice in âççordance with section 5 of said act, to which we will 
hereafter refer, unless the nanle ôf such substituted witness appeared 
in said notice. The position of the United States does not appear to 
be Sound. 

Section 5 of said act is as folloWs, the latter portion being italicized: 

"That the clerk of the court shall, immediately after filing the pétition, give 
notice thereof by posting in a public and conspicuous place in his office, or iu 
the building in which his office is situated, under an appropriate heading, the 
name, nativity and résidence of the alîen, the date and place of his arrivai 
in the United States, and the date, as nearly as niay be, for the final hearing 
of his pétition, and the names of the witnessea whom the applicant expects to 
summon in his behalf: and. the clerk ^hall, if tlie applicant requests it, issue- 
a suipœna for the witnesses so named ly the said applicant to appear upon 
the day net for the final hearing, hut in cuse stich witnesses cannot he pro- 
duced upon the final hearing other witnesses may he simvmoned." 

The mode provided ,in that section for the compelling of witnesses 
to appear in court is the ordinary mode with which ail are familiar. 
The subpœna, which may issue upon the request of the applicant, is, 
of course, the writ of subpœna ad testificandum, and is a judicial writ 
requiring the persons named in it to appear on a certain day in court 
in order to testify under a certain penalty in case of disobedience. 
The time at which the witnesses are to appear is the time fixed in the 
notice for the final hearing, and the time contemplated by the act in 
which another witness may be substituted and summoned is the time 
fixed for final hearing. It is not contemplated by the act that there 
should be two final hearings. That provision in the act was intended for 
just such a case as the présent. The framers of the act must hâve had 
in view the liability to sickness and death and temporary or permanent 
absence from the district of one or both of the witnesses named in the 
notice at the time fixed by the notice for the final hearing. This view 
of the law does not limit the opportunities of the government to pro- 
cure information as to the character, résidence, and purpose of the 
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applicant in any case. The production of tlie original witnesses affords 
sufficient opportunity to the représentatives of the government to ascer- 
tain what they would désire to know. 

The reasoning of Judge Lacombe in the Matter of the Pétition of 
Joseph O'Dea (in the Circuit Court for the Southern District of New- 
York) 158 Fed. 703, does not àppeal to me with great force. His sug- 
gestion that persons seeking naturalization could file with their péti- 
tions the names and addresses of alias witnesses, whom they propose to 
càll in the event of the failure of an original witness to attend, does not 
appeal to me. Such course would unnecessarily increase the burdens 
of the clerk, and would tend to compel the unnecessary attendance 
before him of persons who might never be called upon at final hearing. 
Cases like the présent seldom arise, and it was for such cases that the 
proviso in said section was enacted. 

The applicant, having in ail respects complied with the law, was en- 
titled to citizenship. 



In re MIZE et al. 

(District Court, N. D. Alabaiiia, W. D. July 17, 1909.) 

1. BANKRUPTCY (§ 136*)— CONTEMPT— Peoop. 

Disof)edieiice of referee's order iiivolving incarcération of tlie bankrupt 
for contenipt must be established beyond a reasonable doubt. 
[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 136.*] 

2. BaNKRUPTCY (§ 136*)— ObDEBS— SUEKENDEE OF FXTNDS TO TRUSTEE— CON- 

TEMPT. 

Wliether a bankrupt is guilty of contempt in failing to coinply with a 
referee's order directing him to pay funds alleged to hâve been withheld 
to his trustée dépends on tlie bankrupt's présent ability to comply there- 
with. 

[Ed. Note. — For other cases, see Baukruptcy, Dec. Dig. § 136.*] 

3. Bankrtjptcy (§ 136*)— Withheld Funds— Contempt— Evidence. 

Wîiere the bankrupt denled having any money other thau that declared 
exempt in his possession, the f act that moneys unaccounted for vi^ere 
traced to the bankrupt within the few months of bankruptcy, and that his 
explanation of disposition of sonie of the items was uusatisfactory, was 
insufficient to justify an order committing him for contempt for failure to 
pay over the nioney to the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 138.*] 

In the matter of J. H. and A. P. Mize, bankrupts. From a referee's 
order requiring the bankrupt, J. H. Mize, to pay to the trustée $1,250, 
he appeals, and the trustée applies for an order committing him for 
contempt in failing to comply with the referee's order. Application de- 
nied, and referee's order reversed. 

Brown & Ward and Henry Fitts, for bankrupts. 

Oliver, Verner & Rice, for trustée in bankruptcy. 

GRUBB, District Judge. This matter cornes on to be heard upon a 
pétition to review an order of the référée requiring the bankrupt, J. 
H. Mize, to pay to the trustée in bankruptcy $1,350, assets of the estate, 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
172 F.— 60 



94G 172 FEDERAL REPORTEE. 

upon the idea that it was in his possession when the order was applied 
for, and also upon the certificate of the référée of the bankrupt's fail- 
ure to comply with the order within the time prescribed, and upon the 
application of the trustée that he be punished for contempt for such 
failuré. 

The order of the référée requiring the payment by the bankrupt, if 
it were only enforceable by civil proceedings, would in my opinion be 
sustained by the inferences fairly to be drawn from the record. Dis- 
obedience of the order imposes on the bankrupt punishment for con- 
tempt of the bankrupt court, which would probably consist of imprison- 
ment until the bankrupt complied with the order. In view of the meth- 
od of enforcement of the order, the rule is that the disobedience must 
be established beyond reasonable doubt, or, as otherwise expressed, in 
doubtful cases punishment for constructive contempts should not be 
inflicted. 

The question in this case to be established beyond reasonable doubt 
is whether the bankrupt, J. H. Mize, at the time the order was applied 
for and made, had the présent ability to comply with it ; that is, had 
in his possession or under his control $1,350 of the assets of the estate, 
over and above the amount allowed him as exempt by the référée. 
That he had $991 at least for some time after the pétition in bankruptcy 
was filed is clear; but this the court allowed to him as exempt, and 
the order only requires him to pay what he had in excess of this sum. 
I hâve little doubt that the bankrupts according to a proper accounting 
should hâve turned over more assets to the trustée than they in fact 
did. I am not convinced beyond reasonable doubt, or with that degree 
of certainty that would justify the making of an order committing the 
bankrupt, J. H. Mize, until he pays the sum found by the référée, of 
the fact that J. H. Mize had in his possession or under his control such 
sum beyond his exemption at the time the order was applied for and 
made, or that he had then the ability to comply with it. The resuit of 
such an order in the event of his inability to comply would be indefi- 
nite imprisonment of the bankrupt, or his release while still in contempt 
and défiant. For that reason, it seems to me, the adjudication of con- 
tempt should only follow clear conviction that the bankrupt had the 
money and could with it comply with the order. The bankrupt, J. H. 
Mize, denied having any money other than that declared exempt in 
his possession. It is true that moneys are traced to the bankrupts 
within a few months of the bankruptcy, and that their explanation of 
the disposition of some items of them is not satisfactory. The conten- 
tion that their attempted explanation of other items should be rejected 
on this account, and in the absence of other contradiction, while per- 
suasive in a civil proceeding, is rather severe in this proceeding, in 
view of the fact that in many instances the bankrupts alone could make 
the explanation and would be without the possibility of purging them- 
selves for this reason, if such a rule were adopted. The courts hâve 
been very careful not to permit contempt proceedings to be converted 
into a means of coercing payment of debts from funds other than as- 
sets wrongfully withheld by the bankrupt, and for this reason hâve 
required the clearest évidence that the bankrupt had the assets in his 
possession and the présent ability to turn them over to the trustée as 
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directed by the order. In re Purvine, 2 Am. Bankr. Rep. 787, 96 Fed. 
192, 37 C. C. A. 446; Samel v. Dodd, 16 Am. Bankr. Rep. 163, 142 
Fed. 68, 73 C. C. A. 254; In re Davison (D. C.) 16 Am. Bankr. Rep. 
337, 143 Fed. 673; Boyd v. Glucklich, 8 Am. Bankr. Rep. 393, 116 
Fed. 131, 53 C. C. A. 451. 

The order of the référée requiring the bankrupt, J. H. Mize, to pay 
to the trustée within the time mentioned the sum of $1,250 is set aside, 
and the application of the trustée for an order adjudging the bank- 
rupt. J. H. Mize, to be in contempt upon the certificate of the référée 
that he disobeyed said order, is denied. 



In re STONE. 

(District Court, D. Oregon. October 4. 1909.) 

Bankruptct (I 404*) — Pbiob Application— Discthaboe—Default—Res Judi- 

CATA. 

Where a bankrupt, througb the neslect of hls attomey, falled to ap- 
ply for a discharge within the tIme llmlted by Bankr. Act July 1, 1898, 
c. 541, f 14, SO Stat. 530 (D. S. Comp. St. 1901, p. S427), such fallure, in 
effiect, was a judgment by default, in favor of hls creditors, that he wa.s 
not entitled to a discharge, and was res Judicata In a subséquent voluntary 
bankniptcy proceeding, In which the bankrupt scheduled the same debts 
and no addltlonal asseta. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. { 404.*] 

In the matter of George T, Stone, bankrupt. Heard on objections 
to the granting of a discharge. Objections sustained. 

B. S. Pague, for petitioner. 

L. E. Latourette, for contesting creditors, 

BEAN, District Judge. This is an application for the discharge of 
a bankrupt. From the record it appears that in December, 1904, the 
petitioner was adjudged a bankrupt by the District Court of the South- 
ern District of West Virginia, and his estate administered upon and 
the proceeds distributed among his creditors by that court. He failed, 
however, through the neglect of his attorney, to apply for a discharge 
within the time provided by the bankrupt act (Act July 1, 1898, c. 541, 
§ 14, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), but on May 26, 
1908, filed a voluntary pétition in bankruptcy in this district, in which 
he scheduled the same debts, and no additional assets, as were sched- 
uled in West Virginia. He now asks for a discharge, but it is objected 
to by the creditors on the groiind that the matter îs res adjudicata. 

The law seems to be settled that the failure of a bankrupt to make 
a lawful application for his discharge within the time limit in section 
14 of the bankrupt act is, in effect, a judgment by default, in favor of 
his creditors, to the effect that he is not entitled to a discharge from 
their claims, and is as conclusive as a judgment upon a trial. He cannot 
institute a subséquent proceeding in bankruptcy for the mère purpose 
of obtaining a discharge from debts scheduled and provable in the 
former proceeding, and the court should dismiss the latter as soon as 

'For other cotes aee same topic & S uviissa in Dec. & Am. Digs. 19C7 to date, & Bep'r Indexe* 
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the real purpose is called to its attention, 
cided that it is enough to refer to the authorities. Kuntz v. Young, 131 
Fed. 719, 65 C. C. A. 477; In re Schnabel (D. C.) 166 Fed. 383; The 
Pokanoket (D. C.) 161 Fed. 588; In re Silverman, 157 Fed. 675, 85 
C. C. A. 224; In re Kuffler, 151 Fed. 12, 80 C. C. A. 508. This rulc 
may, and no doubt does, work hardship in many instances; but this 
cannot change the law. 

The application for a discharge is denied, and the proceeding dis- 
missed. 



UNITED STATES v. BARBER LUJIBER CO. et al. 

(Circuit Court, D. Idaho. September 7, 1909.) 

No. 47. 

1. Public Lands (§ 120*) — CANCELLAiroBr of Patents — Suit ey TJnited 

States. 

In a suit by the Uillted States to caucel patents to iaud for fraud, ttie 
blU muSt allège speciflcally and lu détail In what the fraud consists, and 
the complainant can recover only on the case so made, and the alléga- 
tions must be established afflrmatively by clear and convincing proof. 

[Ed. Note.^For other cases, see Public Lands, Cent. Dig. § ,335; Dec. 
Dig. § 120.*] ' 

2. Evidence (§ 591*)— Objections by Pakty Iîttkoducing Evidence. 

A party who introdneed witnesses, while not bound by their testimony, 
cannot insist that they are umvorthy of belief, aud, unless their testimony 
is self-contradictory Or inlierentty Improbable, it cannot be disregarded. 

[E!d. Note. — For other caseS, see Evidence, Cent. Dig. § 2440; Dec. Dig. 
§ 591.*] 

3. Public Laxds (§ 139*)— Timbeb and Stone Enthies^Legality. 

An applicaut for the purchase of land under the timber and stone act 
(Act Jmie 3, 1878, c 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 1545]), as 
amended, has the right after he has made his initial application and be- 
fore final proof to contraçt to sell thé title thereaf ter to be acquired, and 
the intending purchaser may lawfully advance to him the money with 
which to malie final proof in order that he may comply with his contraçt. 

[Ed. Note. — For other cases, see Public Lauds, Cent. Dig. §§ 369-374; 
Dec. Dig. § 139.*] 

4. Public Lands (§ 120*)— Cancellation of Patents— Suit by United States 

— SuFi-iciENOY of Evidence. 

The fact that a défendant purchased a large tract of timber lands sub- 
stantially in a body from persons who had entered the same under the 
timber and stone act shortly after their entry is not sufficieut to establish 
the fraudulent character of the entries, and entitle the United States to a 
cancellation of the patents, even though some of the entryinen knew that 
défendant was buying or desired to buy timber land in the vicinity, and 
made their entries with the expectatlon of selling to défendant at an ad- 
vance over the governnient price, where there were no relations between 
the parties ijrior to the entries aud no agreement or understanding direct 
or implied for the sale of the lands. 

[Ed. Note.— For other cases, see Public Lauds, Cent Dig. §§ 332-335; 
Dec. Dig. § 120.*] 

In Equitv. On final hearing. 
See, also^ 169 Fed. 184. 

•For otber cases see same topio & § numeer in Dec. & Am. Digs. 1907 to i&te, & Rep'r Indexe» 
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Peyton Gordon and Charles A. Keigwin, Spécial Assistants to the 
Attorney General, for the United States. 

C. T. Bundy and A. A. Fraser, for défendants. 

BEAN, District Judge. This is a suit brought by the government 
against the Barber Lumber Company, a corporation, and others, to 
cancel and set aside 210 patents for lands in the state of Idaho, issued 
by the complainant to that number of entrymen and entryvvomen xm- 
der the timber and stone act (Act June 3, 1878, c. 151, 20 Stat. 89 [U. 
S. Comp. St. 1901, p. 1545]), the title to the lands described in such 
patents having by proper conveyances vested in the défendant cor- 
poration. 

The complainant charges, in substance: That the défendant, the 
Barber Lumber Company and its codefendants, intending to defraud 
the complainant out of large tracts of valuable public lands, did com- 
bine, conspire, and agrée to and with Frank Steunenberg, now deceased, 
and one John I. Wells, and with other parties not necessary to be named, 
to fraudulently procure for themselves and for their use and benefit 
and pecuniàry advantage large quantifies of public lands by procuring 
certain named persons to avail themselves of the provisions of the tim- 
ber and stone act by filing written statements and doing the other 
things required by said act, and the régulations of the Commissioner 
of the General Land Office, under an agreement then and there and 
theretofore had and entered into, wherëin, and whereby the said com- 
pany and its codefendants agreed to purchase the lands described in 
the respective statements and applications of the applicants as soon 
as they should secure title thereto, they agreeing to furnish or procure 
to be furnished and supplied to the applicants the amount of money 
necessary to pay ail expenses in connection with making the filings and 
procuring title, including the sum necessary to pay for the land. That 
in pursuance of this unlawful and corrupt conspiracy and agreement, 
and to carry out and effect the object and purposes thereof, the de- 
fendant the Barber Lumber Company and its codefendants, together 
with Steunenberg and Wells, did unlawfully, falsely, fraudulently, 
and corruptly induce and procure divers named persons to apply at 
the United States Land Office at Boise, Idaho, for lands under the 
provisions of the act of Congress referred to, and did cause, induce, 
and procure such parties, and each of them, to appear before the reg- 
ister or receiver of the Land Office, and each to make and subscribe 
an oath to the written statement required by the act of Congress of 
persons desiring to avail themselves of the provisions thereof, in 
substance, that he did not apply to purchase the land described in his 
statement on spéculation, but in good faith to appropriate it to his own 
exclusive use and benefit, and that he had not, directly or indirectly, 
made any agreement or contract with any person or persons whomso- 
ever by which the title which he might acquire might inure in whole 
or in part to the benefit of any person except himself ; that the state- 
ment so made by each of the applicants was false, fraudulent, and un- 
true, and made for the purpose of procuring title from the United 
States to the lands described in the several sworn statements to the 
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persons named, pursuant to the unlawful, false, fraudulent, and cor- 
rupt conspiracy, combination, and agreement referred to. That, in 
truth and in fact, divers of the several applicants had been supplied 
and furnished the money with which to pay for the lands, and the fées 
and expenses incident to obtaining title thereto, by the Barber Lum- 
ber Company and its codefendants pursuant to such unlawful combina- 
tion and conspiracy. That thereafter the Barber Lumber Company 
and its codefendants, by reason of such unlawful, corrupt, and fraud- 
ulent schemes and practices, and by and through the various persons 
named in the bill as employed by them for that purpose, fraudulently 
obtained and procured the patents of the complainant to be issued to 
the various named persons, and that such patents were not procured 
in compliance with the laws of the United States, but were illégal, 
fraudulent, and void as against the complainant, and contrary to equity 
and good conscience. 

The Barber Lumber Company alone answered, denying the fraud 
charged in the bill, and pleading afBrmatively that it purchased the 
lands in controversy from the several entrymen and entrywomen in 
good faith for a valuable considération, and without notice or knowl- 
edge of illegality in the method of procuring title from the govern- 
ment, if any such existed. Upon the issues thus joined, the case was re- 
ferred to a master to take testimony, and, upon his report, the case 
has been tried and submitted. 

The suit is brought to set aside land patents issued by the govern- 
ment on the ground of fraud. The bill of complaint sets forth in dé- 
tail the acts constituting the alleged fraud, which consist substantially 
in an averment that, while the lands in question were entered ostensi- 
bly in the names of the several entrymen and entrywomen, they were 
in reality entered for the use and benefit of the Barber Lumber Compa- 
ny, and under a corrupt and illégal agreement between such entry- 
men and entrywomen and the company made prior to the time the re- 
spective applications for the purchase of the land were filed in the 
local land office, and that the affidavits attached to each of said appli- 
cations, and the oath of each applicant made at the time of his appli- 
cation that he did not apply to purchase the land on spéculation, but 
in good faith to appropriate it to his own exclusive use and beneiit, and 
that he had not directly or indirectly made any agreement or contract 
in any way or manner with any person or persons whomsoever, by 
which the title which he might acquire should inure in whole or in 
part to the benefit of any person except himself , were false and untrue. 
Upon this averment complainant must recover, if at ail. In a suit of 
this character the bill must show specifically and in détail in what the 
fraud consists and how it was effected, and, although the complainant 
may make out a case which, under other circumstances, would entitle 
it to the aid of the court, yet, if it is not the case made by the bill, it 
cannot recover. Southall v. Farish, 85 Va. 403, 7 S. E. 534, 1 L. R. 
A. 641 ; Kent's Adm'r v. Kent's Adm'r, 83 Va. 205 ; Lewis Pub. Co. 
v. Wyman (C. C.) 168 Fed. 756. With this understanding of the is- 
sues and the rule of law governing the proof thereunder we can pro- 
ceed to a considération of the facts. 
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The évidence is voluminous, consisting of between 4,000 and 5,000 
pages of closely typewritten matter, together with a large number of 
exhibits, and in the nature of things it is impossible to note it in détail, 
or the various inferences or conclusions drawn therefrom. I can do 
nothing more than state briefly my conclusions, after a careful consid- 
ération of the record, aided materially, as I hâve been, by the able 
and exhaustive arguments and briefs of counsel. A large part of the 
testimony was taken over the objection of the défendant that it was 
immaterial, irrelevant, and incompétent, and thèse objections vk^ere re- 
newed on the trial by a motion to strike out. It is not necessary, how- 
ever, to consider the objections at this time, for the reason that, wheth- 
er the testimony is compétent or not, it does not afïect the conclusions 
to which I hâve arrived. The lands involved, because of their locali- 
ty and the time and circumstances under which the title was acquired 
from the government, are naturally divided into three classes, and 
hâve been so considered throughout the trial, although not so designat- 
ed in the bill, viz., 92 entries in the Boise Basin, and known as the 
"Basin Lands," a like number of entries in the Crooked river country, 
some distance east of the Basin and known as the "Crooked River 
Lands," and 86 entries in township 6, 4 E., known as the "&-é: lands." 
The Basin lands were ail open to entry prior to the year 1898, but no 
entries were made therein until the year 1901. During the late sum- 
mer or early autumn of that year Parrish & Manning, a Minnesota 
firm, advertised in the Minneapolis papers that they were able to and 
would show persons desiring to purchase lands under the timber and 
stone act valuable tracts of lands in the Boise Basin, in the state of 
Idaho, for a considération of $135 paid by each, which was to include 
the cost of transportation from Minnesota to the lands. In pursuance 
of this advertisement, and under an arrangement with Parrish & Man- 
ning, five or six people came from Minnesota to Idaho with the inten- 
tion of taking land under the timber and stone act. Among the num- 
ber were Patrick H. Downs and a man by the name of Snow. Downs 
and Snow were somewhat familiar with timber, acquainted with the 
government surveys, and capable of estimating the timber on a given 
tract of land, and tracing out the boundary lines thereof. After they 
arrived in Idaho, they worked five or six weeks for Parrish & Man- 
ning in cruising the lands in the Boise Basin, and thus familiarized 
themselves with the quantity and quality of the timber thereon, and 
with the location of the several tracts. Parrish & Manning's scheme, 
however, proved unsuccessful, and was abandoned early in the fall of 
1901, but, either on account of the notoriety which it had given to the 
Boise Basin, or because of a local railroad enterprise headed in that 
direction, or the unaccountable désire to acquire title to public lands 
which sometimes possesses a community without any apparent reason, 
or for some other cause, a sudden demand seems to hâve arisen for 
timber land in that vicinity by persons desiring to purchase the same 
under the timber and stone act, and Downs and Snow conceived the 
idea of engaging in selling the information they then possessed or 
might thereafter acquire to such persons. Snow, however, soon re- 
turned to Minnesota, and Downs formed a partnership with John I. 
Wells, a résident of the Basin country. Under the arrangement be- 



952 172 i^EDEEÂIi KEPORTER. 

tween them Wells was to move to Boise City, some 40 or 50 miles dis- 
tant from the land, and there receive applications from persons desir- 
ing to enter the same, and send such applicants up to Downs, who was 
to show them the various tracts, for which they were to charge the ap- 
plicant a fee of $85, to be divided equally between them. In pursu- 
ance of this agreement, about 75 applications were made by persons 
who were shown the lands by Downs and Wells up to January 1, 1902, 
about 20 of whom had tendered their final proof. No final certificates, 
however, had been issued in any of thèse cases, because prior to the 
filing of the applications a gênerai order of the Land Department sus- 
pending the right of the officers of the local land office to issue such 
certificates on timber and stone entries, and requiring the final proof 
in ail such cases to be sent to Washington for examination there, had 
been issued. As the time for final proof approached, several of the 
applicants found themselves without rheans with which to pay for tlic 
land, and about the Ist of January, 1903, Wells arranged with WiU 
liam Sweet,' a résident of the BasinJ to furnish to such of them as 
might need it thé necessary money with which to make such payments, 
and from ÏÔ to 30 of the applicants making final proof after the Ist of 
January were supplied with money by Sweet through Wells. Soon 
after agreeing with Wells to furnish this money, Sweet conceived the 
idea of purchasing and assembling as large a tract of this land as pos- 
sible in one holding, and for that pùrpose employed défendant John 
Kinkaid, forrnèrly a résident of the Basin, to purchase the lands for 
him frofn thé applicants, but Kinkaid did not do so because final cer- 
tificates had not been issued, and as he understood the law, and as it 
was then interpreted by the Land Department and generally under- 
stood by thé JDrofession, it was illégal and unlawful for an applicant 
under the timber ànd stone act to sell or contract to sell his land prior 
to the issuànce of the final receipt. 

In February, 1903, Ex-Governor Steunenberg of Idaho became in- 
terested with Mr. Sweet in this venture, purchasing or contracting to 
purchase a one-half interest therein, and by the Ist of March he and 
Sweet had acquired control of about 6,400 acres, and Steunenberg be- 
gan to look about for some person or persons with capital sufficient 
to acquire the titlé to the lands held by himself and Sweet, purchase 
other lands in the vicinity, and otherwise handle the enterprise. To 
that end he submitted the matter to À. B. Campbell of Spokane, but 
Mr. Campbell, not desiring to engage in the timber business, referred 
him to A. E. Palmer of that city, who had formerly been in the em- 
ploy of the Northwestern Lumber Company of Wisconsin, in which 
the défendants Barber and Moon were largely interested and the 
principal officers, and who had been requested by Mr. Barber to report 
to him any prospective timber deal which looked promising. On Feb- 
ruary 21, 1902, Palmer wrote to Barber and Moon at Eau Claire, 
Wis., advising them of Steunenberg's proposition, and recommending 
its considération by them. This was the first information either Bar- 
ber or Moon had concerning the lands in question, or that there were 
any timber lands in Boise Basin. After several letters and telegrams 
had passed between Palmer and Barber in référence to the matter. Bar- 
ber wired for Steunenberg to come to Eau Claire. Steunenberg arrived 
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in Eau Claire on March 6th, and had an interview with Barber and 
Moon, in which he represented to them that he and Sweet had become 
interested in some land titles in the Boise Basin in the state of Idaho ; 
that they had purchased or acquired about 6,400 acres, for which they 
had final receipts, but had taken no deeds because patents had not 
issued, and that they were holding back part of the purchase money un- 
til patents should be issued; that there were from 4,500 to 5,000 acres 
more in the same locality for which applications had been made and up- 
on which final proof would soon be made, and he was confident that it 
could be purchased when it came on the market at not to exceed $5 an 
acre, and that enough more land could be secured in the same vicinity 
by the use of lieu land scrip to make a total of 25,000 acres ; that Sweet 
was not able or willing to finance the matter any further, but would sell 
out at a profit of 60 per cent, on his présent investment, and request- 
ed Barber and Moon to buy Sweet out, f urnish the money with which 
to purchase the other claims when they should corne on the market, 
and to buy scrip with which to secure an additional amount of land 
necessary to make the aggregate of 25,000 acres. 

After considérable negotiation between Barber and Moon and Steu- 
nenberg, a written contract was finally prepared and signed by Barber 
and Moon on the 12th of March, 1902, in which it was stipulated and 
agreed that in the event they should purchase and acquire the interest 
of Sweet in the lands in question, and pay him therefor the amount of 
his actual investment, together with an additional 50 per cent., that 
Steunenberg could and would procure by good and perfect title and 
vest in them within six months from the date thereof 25,000 acres of 
land with at least 200,000,000 feet, board measure, of merchantable 
pine and fir timber standing and growing thereon, in substantially 
compact form, along and adjoining Grimes and Moores creeks in 
what is known as Boise Basin, in the southern part of Boise county, 
Idaho, and so situated as to be valuable for manufacturing into lum- 
ber, the total cost thereof not to exceed in the aggregate the sum of 
$140,000. In considération of this stipulation on the part of Steunen- 
berg, Barber and Moon agreed that they would pay to Sweet the 
amount of money actually expended by him in assembling such lands, 
with 50 per cent, added, and that they would, from time to time and 
when required, advance the necessary funds to purchase government 
scrip with which to obtain title to other lands, and to acquire title from 
persons other than the United States, provided that no funds should 
be advanced except for actual investment in lands and obtaining title 
thereto in the name of Barber and Moon. It was further stipulated 
that, when the title should be vested in Barber and Moon to 25,000 
acres under the contract, they might, at their option, cause a corpora- 
tion to be organized under the laws of the state of Wisconsin with a 
capital stock equal to the investment made in acquiring title thereto, 
and cause ail such lands to be conveyed to such corporation. But, 
in the event that title to 25,000 acres should not be vested in Barber 
and Moon within six months from the date of the contract, they were 
to be at liberty to sell and dispose of ail the lands acquired by them in 
pursuance thereof after giving Steunenberg six months' notice of their 
intention to do so, and retain out of the moneys so received the whole 
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aniount which they might hâve advanced under the contract. This 
agreement was not to become effective until Steunenberg's state- 
ments and représentations about the land and the investment of 
Sweet therein should be verified by Mr. Palmer, who was to act as the 
agent and représentative of Barber and Moon. 

On the day the contract was signed by Barber and Moon at Eau 
Claire, Mr. Barber left for the South on his vacation, and on the next 
day Mr. Moon forwarded a copy of the contract, together with a let- 
ter of instructions, to Palmer, and requested Palmer to proceed to 
Boise as soon as convenient to examine into the matter, and to close 
with Steunenberg if he found the conditions as represented. In pursu- 
ance of this understanding and agreement, Palmer went to Boise the 
last of March or the Ist of April, and, after an investigation, closed 
the contract with Steunenberg on the lOth of April, paying him for 
himself and Sweet about $40,000. This was the first connection that 
Barber and Moon, or either of them, had with the Basin entries. At 
that time ail of silch entries involved in this suit had been made except 
about 18, but no final certificates had been issued because of the order 
referred to, although that fact was not known by nor communicated 
to Barber and Moon. There is no évidence whatever in the record 
that any of the entries were made at the instigation of or in the inter- 
est of Barber and Moon, or the Barber Lumber Company, which was 
subsequfently organized by them on the 20th of the follpwing July. 
None of thèse entrymen were the agents or employés of Barber and 
Moon, nor were Barber or Moon acquainted with them, nor had they 
ever heard of the land in Boise Basin or its condition until advised by 
Palmer of Steunenberg's proposition in February, 1903, and their sub- 
séquent interview with him about the Ist of the foUowing March. 
Forty-nine of the 92 entrymen and entrywomen whose applications 
are involved in this controversy were witnesses in the case. They ail 
testified that their applications were made by them for their own use 
and benefît, and not under any contract or agreement with Barber and 
Moon, or thé Barber L,umber Company^ or any other person, by which 
the title to the land which they might aequire would inure to their 
benefît. The order suspending the action of the local land office was 
vacated in June, 1902, and final certificates began to issue. Imme- 
diately thereafter Steunenberg commenced taking deeds from the ap- 
plicants in order to comply with his contract with Barber and Moon. 
For that purpose, he employed the défendant Kinkaid, who, in turn, 
engaged the services of défendant Pritchard to assist him; Steunen- 
berg agreeing to allow Kinkaid $800 for each claim he could pur- 
chase. Upon the dehvery of the deeds and final receipts by Kinkaid, 
Steunenberg paid him the amount due the several applicants, drawing 
on Barber and Moon therefor. It would seem from this testimony, 
and it is undisputed, that the averment of the bill that the entries were 
made ostensibly in the name of the applicants, but in reality for the 
Barber Lumber Company, is wholly unsupported by the testimony. 

It is argued on behalf of the government that because there is some 
évidence tending to show that the pecuniary condition and financial 
ability of many of the applicants and of Downs and Wells, the loca- 
tors, were such as to render them unable to provide the money hec- 
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essary to make final proof, there must hâve been some powerfui finan- 
cial influence back of the movement, and the applications must hâve 
been thus induced ; and, since thereafter the Barber Lumber Compa- 
ny acquired title to the lands, it must be assumed as conclusive, in the 
absence of évidence as to the supposed interest back of the movement, 
that it was the promoters of that company. But a patent of the United 
States for land, regularly issued and signed by the proper olïîcers of 
the government, cannot be avoided or set aside on mère conjecture 
or suspicion. The fraud charged in the bill in a suit for that purpose 
must be established by clear and convincing proof. In the Maxwell 
Land Grant Case, 121 U. S. 325, 7 Sup. Ct. 1015, 30 L. Ed. 949, the 
Suprême Court takes occasion, in view of the importance of the ques- 
tion and the number of cases then coming before the court, instituted 
by the Attorney General to set aside patents, to announce with some 
particularity the rule as to the nature of the testimony and the circum- 
stances which will justify a decree in favor of the complainant in such 
a suit. It is there said : 

"The deliberate action of the trlbunals, to which the law conimits the dé- 
termination of ail preliminary questions and the control of the progress by 
which this évidence of title is issued to the grantee. demands that to annul 
such an instrument and destroy the title claimed under it the facts on which 
this action is asked for must be clearly established by évidence entirely satis- 
factory to the court, and that the case itself must be withln the class of causes 
for which such instrument may be avoided. * • • We take the gênerai 
doctrine to be that, when in a court of equity it is proposed to set aside, to 
annul, or to correct a wrltten instrument for fraud or mistake in the exécu- 
tion of the Instrument Itself, the testimony on which this is done must be 
clear, unequivocal, and convincing, and that it cannot be done upon a bare 
prépondérance of évidence which leaves the issue in doubt. If the proposi- 
tion, as thus laid down in the cases cited, is sound in regard to the ordlnary 
contracts of private individuals, how much more sliould it be observed where 
the attempt is to annul the grants, the patents, and other solemn évidences of 
title emanating from the government of the United States under its officiai seal. 
In this class of cases, the respect due to a patent, the presumptlons that ail 
the preceding steps required by the law hâve been observed before its issue, 
the immense Importance and necesslty of the stability of titles dépendent upon 
thèse officiai instruments demand that the efforts to set them aside, to annul 
them, or to correct mistakes in them should only be successful when the al- 
légations on which this is attempted are clearly stated and fully sustained by 
proof, It is not to be admitted that the titles by which so much property in 
this country and so many rlghts are held purporting to emanate from the au- 
thorltative action of the offlcers of the government, and, as in this case, under 
the seal and signature of the Président of the United States himself , shall be 
dépendent upon the hazard of successful résistance to the whims and caprices 
of every pcrson who chooses to attack them in a court of justice ; but it should 
be well understood that only that class of évidence which commands respect, 
and that amount of it which produces conviction, shall make such an attempt 
successful." 

This doctrine has been followed and approved by the Suprême Court 
in many subséquent cases. Colorado C & I. Co. v. U. S., 123 U. S. 
307, 8 Sup. Ct. 131, 31 L. Ed. 182 ; U. S. v. Budd, 144 U. S. 154, 12 
Sup. Ct. 575, 36 L. Ed. 384; U. S. v. Stinson, 197 U. S. 204, 25 Sup. 
Ct. 426, 49 L. Ed. 724. 

It was therefore not incumbent upon the answering défendant to 
explain any of the suspicions or inferences as to the influence behind 
the original movement in the location of the land in the Boise Basin, 
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if there was any improper influenGé, a fact not deducible from any 
testimony in this case except the merest inference. It is just as rea- 
sonable and certainly more just to suppose that the entrymen and en- 
trywomen in making the apphcations to purchase acted, as they each 
testified, honestly and in good faith, than it is to conjure up some 
contrary theory, which necessarily assumes that ail the witnesses in 
this case upon that question perjured themselves on the trial. Pat- 
ents haye been regularly issued for ail of thèse lands, and the défend- 
ant has purchased and paid for them at the rate of àt least $800 per 
claim, and the burden of proof is on the government to show that the 
patents which it has issued wefe proeured by fraud before such pat- 
ents can be avoided. Mère inference, conjecture, or suspicion is not 
enough. 

The next in order are the Crooked river lands. The acquisition of 
title in this section of the country was not in contemplation by either 
Barber or Moon or Steunenberg at the time the contract of March, 
1902, was entered into between them. It was supposed at that time 
that the investment would be confined to the Boise Basin. During 
the fall and winter of 1901, while Downs and Wells were engaged in 
locating péople in the Basin, Downs learned that there was probably 
valuable timber land in the Crooked river country, and it was arranged 
between himself and Wells that he should investigate that country 
the following spring after the snow had disappeared, which he did, 
and ascertained that there was a considérable body of valuable timber 
land in that section. No applications to purchase hère were made un- 
der the timber and stone act until the last of August, 1903. About 
that time Barber and Carson, who was interested with him as a stock- 
holder iji the Barber Liimber Company, visited Boise to look after 
their interests in that section, and while there were advised by Steu- 
nenberg that there was a large body of land in the Crooked river coun- 
try which could be secured by the use of lieu land scrip. Steunen- 
berg was thpn instructed by them to send an estirnator into that coun- 
try to examine and estiiiiate the timber for the purpose of ascertaining 
whether it was of sufificient value and in sufficient quantity to justify 
them in' Securing title thereto by the use of scrip. About the time of 
this visit and the itistructiçns to .Steunenberg to bave the Crooked 
River country investigateci/ Dpwns. and Wells, no doubt with knowl- 
edge of that iact, began aetively locating résidents of Boise City and 
vicinity in that section of the country under the timber and stone act, 
charging and collecting from each applicant a fee of $25, and from 
the 27th of August to the 18th of October 79 claims were so located. 
About the Ist of October Steunenberg employed a man by the name of 
Taylor, and sent him into the Crooked river country for the purpose of 
investigating' and estimating the quantity of timber, in pursuance of 
instructions given the previous August by Barber and Carson. Tay- 
lor learned from the résidents that a large part of the land had already 
been filed on by applicants under the timber and stone act, and Upoîi 
his return so reported to Steunenberg. In December, 1902, Steunen- 
berg wired Barber and Moon, at Eau Claire, Wis., that he was going 
East with important information with référence to the Crooked river 
lands. Upon his arrivai at Eau Claire, he advised them of the situa- 
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tion, and that it would not be possible to acquire the land by the use 
of the scrip because of thèse applications, and was instructed by Bar- 
ber and Moon to hâve the lands examined, and if the timber was found 
satisfactory, to purchase them if he çould do so at not to exceed $1,000 
a daim after final proofs were madë and they came on the market. 
After thèse filings were made, the défendant Kinkaid secured control 
of them and was ofïering them for sale. Steunenberg, , in ptirsuance 
of his instructions from Barber and Moon, entered into negotiations 
with Kinkaid for their purchase and, fiiiAlly succeeded in February, 
1903, in making a contract to take them at a price of $950 for each 
claim, and Steunenberg drew on the Barber Lumber Company for 
$20,000, which was the first money furnished by the cornpany for this 
purpose. , Twenty-nine or 30 additional applications were filed in 
the land ofiSce after this date, and were subsequently purchased by the 
company through Steunenberg. It is charged in tîie bill, and argued 
on behalf of the government, that ail of thèse entries were made by 
the entrymen ostensibly in the names of the entrymen and entrywomen, 
but in reality for the use and benefit of the Barber Lumber Company, 
and with the intention on its part to évade the provisions of the tim- 
ber and stone act. Except the mère inferences to be drawn from the 
fact that the company was willing and perhaps anxious to obtain lands 
in that' district, and that it did subsequently acquire title to ail thèse 
lands, there is no évidence, to support the averments of the bill. On 
the contrary, ail the testimony négatives any such a conclusion. Many, 
of the entrymen and entrywomen were called as witnesses in this case. 
Each and every one of them testified unequivocally and directly that 
the averments of the bill, so far ashe or she was concerned, were 
false, and that there was no understanding or agreement by which the 
title to the land should inure to the benefit of any person other than 
the applicant, and that he or she had made no agreement directly or in- 
directly with any person to that efifect. Thirty-four of them testified 
that they did not know at the time of their filing of any market for the 
lands,, Some of the others said that they had been. told that the land 
could be sold, but that thçy did not know who the purchaser was to 
be, ' Now, in the face of this testimony, which stands hère on the rec- 
ord uncontradicted, the court would not be justined in finding the al- 
légations of the bill tp be true. It is to my mind more reasonable to 
suppose that Downs and Wells, and perhaps Kinkaid, having learned 
or suspected that the Barber Lumber Company was contemplating 
acquiring title to the land by the use of scrip, conceived the idea of 
frustrating this plan and earning some money for themselves from 
persons desiring to purchase land under the timber and stone act than 
to suppose the applications were made in pursuance of an unlawful 
and corrupt agreement between the applicants and the défendants. 

"6-4 Lands" : , The plat of the 6-é lands was not filed in the local 
land office until July 15, 1903. Some time previous to that date the 
défendant JNtlpon visited Idaho to examine the property owned by his 
company with a view of determining whether it was, sufficient to jus- 
tify the putting in of a manufacturing plant. While there he noticed 
some of the timber on what subsequently became township 6-4, and 
directed Mr. Connor, an estimator in the service of the company, to 
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examine the land and to estimate the amount of timber thereon with 
a view of using lieu land scrip if the timber was of sufficient value. 
A few days beîore the plat qi the land was filed in the land office, 
Barber telegraphed Steunenberg not to neglect 6^. The state, how- 
ever, had 60 days after thé plat was filed in which to exercise its right 
to sélect land in such township, and, until its rights were exercised or 
waived, no other entries or sélections could be made. Pending the 
matter, the attorney for the Barber Lumber Company called at the 
executive office in Boise to ascertain whether the state intended to 
exercise its right of sélection, and was informed by the Governor that 
it did. He thereupon suggested to the Governor that the state waive 
its right, or, if not, to reduce the quantity of land which it contemplat- 
ed taking. During ail of this time the évidence showed that Steunen- 
berg, as the représentative of the Barber Lumber Company, was mak- 
ing préparation to file lieu land scfip then owned by the company on 
land within this township. For that purpose he employed an attorney 
to prépare the necessary papers, but, as this scrip was in the name of 
Mr. Moon, sûme delay and difficulty was encountered in obtaining the 
necessary power of attorney from him. In the meantime, and before 
the land became open to entry, and before thé scrip could be used, 
Downs hired Kinkaid to ascertain from the state land office the de- 
scription of the lands which the state proposed to sélect, and Kinkaid 
did so a few days before the land was open to entry. As soon as 
Downs sécured the information, he immediately took a large number 
of persons who had applied to him to secure land under the timber 
and stone act into the township, and they selected ail of the valuable 
land therein which had not been previously selected by the state, and 
each of the applicants paid Downs $35 for his services and the in- 
formation. In order that there might be no confusion or mistake in 
the applications, as it \vas important that they should be correct in or- 
der to fustrate the purpoSe of the Barber Lumber Company to take 
the land with lieu land scrip, Downs advised intending applicants to 
secure the services of Kinkaid in preparing the papers, which most of 
them did, and on Saturday before the opening of the township on 
Monday thèse applicants began to assemble at the local land office and 
remained there in line until the opening of the office Monday morning, 
when there were 30 persons in line, and their applications were duly 
received and filed. Some of thèse persons were advised to enter the 
land by Kinkaid and sdme by Downs, but many of them acted upon 
their own initiative. Twenty of the entrymen testified as witnesses in 
this case, and each and every one of them swore pbsitively and un- 
equivocally that the entry was made for his own use and benefit, and 
not that of any one else; that ail of them paid a location fee of $25, 
and, in addition, the expenses of visiting and examining the land, the 
land office fées, and ail of the other expenses in the matter, and that 
ail but two or three paid for the lands from their, own funds, and they 
borrowed the money from Kinkaid. There is no évidence that this 
money was furnished by or was the property of the Barber Lumber 
Company, but, if it had been, it would not invalidate the entries un- 
less they were made originaUy for the Barber Lumber Company, or 
under a contract or agreement, express or implied, between it and the 
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entrymen or entrywomen that the title acquired should inure to the 
benefit of the company. There would hâve been no illegality nor fraud 
in the entrymen or entrywomen subsequently contracting to sell the 
land to the company prior to the issuance of patent, and the com- 
pany advancing the necessary money with which to make final proof 
to enable the entrymen and entrywomen to comply with such contract. 
It is probably true that some of the applicants for thèse 6-4 lands knew 
that the Barber l^umber Company was or had been buying lands in 
that vicinity, and it may be that they expected that they would be able 
to sell their land to such company in case they should later conclude to 
dispose of it ; but there is no testimony showing that there was any 
such agreement or arrangement prior to the time the applications were 
made. Indeed, it would be passing strange that the Barber L,umber 
Company should make such an arrangement or agreement, for at 
that time it was the owner of at least 6,000 acres of lieu land scrip 
costing $5.35 an acre which it could hâve used and obtained title to 
the land in a lawful and légal way. It is incredible, therefore, to be- 
lieve that it would resort to a fraudulent or unlawful scheme of ac- 
quiring title through dummy applications at a cost and expense to 
itself greater than it would hâve cost it to hâve acquired the lands by 
the use of scrip in a légal and lawful manner. 

Some stress is laid by the complainant on the fact that prior to the 
time this land became open to purchase the attorney for the défend- 
ant manifested some solicitude that the state should waive its right to 
make sélection in the township, and from that fact the inference is 
sought to be drawn that there was some corrupt and unlawful under- 
standing on the part of the company to acquire this property in an 
unlawful manner, through dummy applications, but the inference is 
not justified by the facts. It is far more probable that the purpose of 
the company was to acquire title to the land by the use of lieu land 
scrip than to suppose that it intended to resort to the unlawful and 
hazardous means of securing it in the manner suggested. 

Reliance is also had upon the statement of the witness Horsley that 
a few days prior to the date the land became open to entry Mr. Barber 
gave him at Eau Claire, Wis., a book purporting to contain a record of 
the holdings of the Barber Company in Idaho, and in which book the 
lands subsequently acquired by the company in 6-4 were noted. Hors- 
ley was employed by the Barber Company about the middle of Septem- 
ber, 1903, to go to Idaho and take charge of its logging opérations. 
He testifies that, before he left Wisconsin, Mr. Barber gave him a 
book containing a record of the holdings of the company in Idaho. 
Upon the trial of this suit, he said that the checkmarks in the book in 
township 6-4 were not in it at the time it was given to him by Mr. 
Barber in Wisconsin, and there is other testimony showing that the 
statement is true. It seems, however, that on some previous occasion, 
either in a statement to some government officiai or as a witness on 
some previous trial, Horsley stated that the book as then produced, 
and which contained the entry of the 6-4 lands belonging to the Bar- 
ber Company, was in the same condition as it was in when it was 
delivered to him by Mr. Barber in September, 1903, and before there 
were any entries whatever in this township. Horsley as a witness in 
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this case explains, or attempts to explain, the previous statement in 
référence to this matter, and gives an apparently reasônable explana- 
tion thereof. But, whether this explanation is to be regarded as satis- 
factory or not, the previous statements made by him are not testimony 
in this case. They were compétent only, if at ail, for the purpose of 
impeachment, and not as substantive évidence. 

Again attention is called to a letter from Mr. Barber to George S. 
Long, dated November 13, 1903, in which he asks Long's permission 
to hâve deeds for lands which the Barber Lumber Company was about 
to acquire put in Long's name. This was before final proof had been 
made in the 6-4 entries. After such proof and the purchase of thèse 
entries by the Barber Company, title was in fact taken in the name of 
Long, and it is argued that the letter to him was évidence of a previous 
agreement with the entrymen, but the fact, if it is a fact, that the 
Barber Company made an arrangement with Long before the final 
proof in thèse entries had been made, and, if this be taken as évidence 
of an existing agreernent had at that time between the Company and 
some of the entrymen by which the company was to purchase the land 
after final proof, it is no évidence tending to support the averments of 
the bill, and is not proof of fraud. One who bas located a tract of land 
under the timber and stone act is at liberty to sell his title as freely 
as he may sell any other property he has lawfully acquired. "The 
act does not," says the Suprême Court in U. S. v. Budd, 144 U. S. 
154, 12 Sup. Ct. 575, 36 L. Ed. 384, "in any respect limit the dominion 
which the purchaser has ôver the land after its purchase from the gov- 
ernment, or restrict in the slightest his power of aliénation. AU that 
it denounces is a prior agreement, the acting for another in the pur- 
chase. If when the title passes from the government no one save the 
purchaser has any claim upon it or any contract or agreement for it 
the act is satisfied. Montgomery' [the purchaser] might rightfully 
go or send into that vicinity and make known generally, or to individ- 
uals a willingness to buy timber land at a price in excess of that which 
it would cost to obtain it from the government ; and any person know- 
ing of that oflfer might rightfully 'go to the land office and make ap- 
plication and purdiase a timber trkct from the government." Indeed, 
under later décisions, an applicant for the purchase of timber lands 
bas a right after he has made his initial application, and before final 
proof, to contract to sell the title thereafter to be acquired, and the 
intending purchaser may lawfully advance to him the money with 
which to make final proof in order that he may comply v/ith his con- 
tract. Williamson v. U. S., 307 U'.'S. 425, 28 Sup. Ct. 163, 52 L. Ed. 
278; U. S. V. Biggs, 211 U. S. 507, 29 Sup. Ct. 181, 53 L. Ed. 305. 

It therefore seems lawfuî, under the timber and stone act : (1) One 
desiring to acquire title to timber land may make known his willingness 
to buy the same at an advance ôver the government price. (2) An- 
other person knowing of that fact may make entry with the expecta- 
tion of selling to such intending purchaser. (3) The entryman may, 
at any time after his application, sell or contract to sell to the other. 
(4) The transaction is not denounced by the statute or illégal or un- 
lawful, if there has been nothing further in the way of communication 
or contract or agreement between the parties than as hère stated. Now, 
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the évidence in this case does not show as intimate connection between 
the entrymen and the défendant company as the courts hâve thus ap- 
proved. There is no évidence that the Barber Company or any one rep- 
resenting or acting for it ever at any time signified a willingness or 
désire to purchase lands in either the Crooked river or the 6-4 districts 
at an advance over the government price, or at ail, except by the use of 
lieu land scrip. Nor is there any testimony that any of the applicants 
intended or expected at the time their initial applications were iiled to 
sell or dispose of their lands to the Barber Lumber Company. It is, 
I think, probable that there was a gênerai understanding among the 
entrymen and entrywomen, not put into words perhaps, but neverthe- 
less existing, that they would take the land, and it would subsequently 
be assembled into one large body and sold at a uniform price to some 
subséquent purchaser, but there is no évidence that they had any par- 
ticular purchaser in view, nor that the Barber Lumber Company was 
regarded as the probable purchaser, nor that it had any intention of 
acquiring title to the lands by means of applications under the timber 
and stone act, nor that any of thèse entries were made by its procure- 
ment or solicitation, nor under any contract or agreement with it, ex- 
press or implied. 

In this case, the government grounds its right to recovery upon the 
averment that the entrymen and entrywomen did not make applica- 
tiori for the land in good faith for their own use ànd beneiit, but, on 
the contra:ry, entered such land for the benefit and vmder an agree- 
ment with the answering défendant. Ail or substantially ail of the 
entrymen and entrywomen were résidents of the state of Idaho, and 
most of them of the city of Boise. One hundred and thirty of them 
were called as witnesses, and each and every one of them testified that 
the averments of the complaint and the charges made by the govern- 
ment therein are untrue as far as he or she was concerned. Messrs. 
Barber and Moon, the promoters and organizers of the Barber Lum- 
ber Company, and through whose efforts the land was purchased, tes- 
tified to the same effect, and that neither Wells, Downs, Kinkaid, nor 
any of the other défendants or entrymen or entrywomen were the 
agents or employés of the company, or represented it in any of the 
transactions referred to in this case. Wells and Downs, who showed 
the applicants the lands located upon by each of them, both testified 
that they had no understanding or agreement whatever with the ap- 
plicants as to what should be done with the land, and that they had no 
interest in the matter except to obtain the location fées ; that they 
were not employed by nor in the service of Barber and Moon, or the 
Barber Lumber Company, or any of their agents or employés, but 
were acting for themselves alone, and such was the testimony of Kin- 
kaid and Pritchard as to their connection with the matter. AU of this 
évidence stands uncontradicted except by mère inference or conjecture. 

It is insisted that the entrymen and entrywomen who hâve testified 
in this case, although called as witnesses by the government, were 
hostile to it, and that their testimony should therefore be disregarded 
or viewed with suspicion, but there was no particular hostility mani- 
fested by any of thèse witnesses, unless it is due to the fact that their 
172 F.— 61 
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testimbny does riot support tlie averments of the bill. The goveirriment 
was, of bourse, net concluded by their testimony, but it cannot insist 
that they are ùnwôrthy of belief or that their testimony should be en- 
tirely disregarded and the facts found by the court to be contrary to 
what thèse people hâve testiiîed tb without some évidence upon which 
to base such a conclusion. The' testimony was compétent, and, unless 
self-contradictory or inherently improbable, it must necessarily prevail 
in the absence of contravailing évidence. Dravo v. Fabel (D. C.) 25 
Fed. 116 ; Dmvo v. Fabel, 132 U. S. 487, 10 Sup. Ct. 170, 33 L. Ed.' 
421; U. S. V. Clark (C. C.) 125 Fed. 774; U. S. v. Clark, 138 Fed. 
294, 70 C. C. A. 584. There are some matters connected with the 
acquisition of title to some of the lands and the payment therefor 
which are calculated to arouse suspicion as to the good faith of the 
transaction, but they are not sufficient to overcome the positive testi- 
mony in thé case, and could probably hâve been explained but for the 
untimely assassination of Ex Governor Steunenberg. 

It is argued on the facts as disclosed by the évidence that the plain- 
tiff is entitled to relief because the contract of March, 1902, between 
Barber and Moon and Steunenberg contemplâtes the use by them of 
the timber and stone act to acquire title to a larger area of the public 
lands not then filed upon than the arties to the contract were entitled 
to take in their own right. That it is a fraud upon the government 
for an individual or an association of individuals to undertake to ac- 
quire a larger area of public land under the act referred to than such a 
party or association are entitled to in their own right may be conceded. 
U. S. V. Trinidad Coal Co., 137 U. S. 160, 11 Sup. Ct. 57, 34 L. Ed. 
640; U. S. V. Keitel, 211 U. S. 370, 29 Sup. Ct. 123, 53 L. Ed. 230. 
But neither the contract nor the évidence in this case discloses such a 
scheme on the part of Barber or Moon or Steunenberg; on the con- 
trary, the language of the contract, the subséquent correspondence be- 
tween the parties, and the testimony of ail of them, as well as their 
conduct, show that the intention was to acquire title by Heu land scrip 
to a sufficient area, with that already filed on, to make an aggregate of 
25,000 acres, and not to use the timber and stone act for that purpose. 

A large volume of correspondence of the défendant company and 
Barber and Moon concerning the matters involved in this suit bas 
been read into the record. It is suggested, on behalf of the govern- 
ment, that this correspondence is probably a fabrication, and is un- 
worthy of crédit, because in one of Steunenberg's letters, dated Feb- 
ruary 3, 1902, référence is made to a certain Mr. Tipton "présent 
Assistant U. S. Attorney," while, in fact, it is said Mr. Tipton was 
not appointed to that office until August, 1908, but this fact, standing 
alone and without any explanation whatever, is insufficient to discrédit 
ail the rest of the correspondence which was taken from the files of the 
défendant company and appears to hâve been had in the usual course 
of its business. It would bave been quite impossible to hâve fabricated 
ail of this correspondence, and, certainly if any one had done so, he 
would not hâve made the mistake occurring in Steunenberg's letter. 

In reaching a conclusion in this case, I hâve not overlooked the tes- 
timony concerning what is known as the Wells and Granger and 
Anderson groups of entries made in the Boise Basin in September, 
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1907, nor the influence from high sources said to be brought by de- 
fendants or some of their agents to bear upon the spécial agent de- 
tailed by the Department to investigate thèse entries. None of them 
are involved in this suit. They were canceled by the Department, 
and never passed to patent. The évidence in relation thereto, there- 
fore, has but little if any bearing upon the question of whether the 
particular entries mentioned in the bill of complaint were made in the 
raanner and for the purpose therein alleged, and that is the sole ques- 
tion to be determined in this case. 

Upon the whole record, my conclusion is that the averments of the 
bill are not sustained, and that it should be dismissed. Let a decrce 
be entered accordingly. 



HITCHMAN COAL & COKE CX). v. MITCHELL et al. 
(Circuit Court, N. D. West Virginia. September 21, 1909.) 

1. Trade Unions (§ 1*)— Labob Organizations— Leqalitt and Rights, 

A volnntary association of working men, whether secret or not, for 
the mutual benefit of its menibers, is lawful, if the purposes they seelc to 
attain and the means employed to that end are peaceable and lawful ; and 
among the rights of Its members is that of collectively and peaceably leav- 
Ing the service of their employer when the ternis thereof beeome unsatls- 
factory to them, and also the rlght under ordinary circumstances to solicit 
other worlimen to joln their association by reason, argument, and persua- 
sion. 

[Ed. Note.— For other cases, see Trade Unions, Cent Dlg. S 1 ; Dec. Dlg. 
I 1.*] 

2. INJUNCTION (§ 101*) — COMBINATIOHS — Intebfesence with Conteact bt 

ÏHIBD PERSONS. 

An employer and its employés may lawfully contract with respect to 
the terms of the employnient, and as Incidental thereto that the employés 
shall not join a labor union and the employer shall not employ union men ; 
and, when such a contract has been made, a combinatlon between officers 
or members of the labor union to induce elther party to vlolate the con- 
tract, with whieh they hâve no rightful conceru, coustltntes an unlawful 
conspiraey, to restraln the carrying out of which the other party Is en- 
tltled to an Injunetion. 

[Ed. Note. — For other cases, see Injunetion, Cent Dlg. § 175; Dec. Dlg. 
§ 101.*] 

In Equity. On motion to modify preliminary injunetion. 

Upon October 24, 1907, the plaintiff corporation presented its bill for injune- 
tion to a judge of this court against John Mitchell and nlne others. alleglng 
Itself to be a corporation \mder the laws of West Virginia and the défendants 
to be citizens and résidents of eeveral différent states other than West Vir- 
ginia; that nlne of said défendants first named are présidents, vice présidents, 
and secretary-treasurers, respeetively, of the United Jline Worlters of America, 
and of the International Union United Mine Workers of America, of Dis- 
trict No. 6 United Mine Workers of America, and of subdistrict 5 of Dis- 
trict No. 6 Ûuited Mine Workers of America, and the défendant Thomas 
Hughes to be an organizing agent of said organizations; that plaintiff is the 
owner of about 5,000 acres of coai, has a mine and minlng plant on the Balti- 
more & Ohio Railroad that is mlning and shlpplng a dally output of about 
1,400 tons of coal, largely under contracts, between 500 and 600 tons to the 
railroad for its dally engine fuel, and has large contracts for future delivery; 

•For oUier ca«es eee same topic & } humbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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thiat prior to Apf il 1, 190G, it operated its mine by einploymeut of meu afflliated 
\yith, ,the, United Mine AVorkers of Anierica, but on tliat day a strike was or- 
(lerefl by-'tlie bfflcers of the union, and 'on Àprll 16, 1900, tlie men so employée, 
in obédience to the demands and orders of défendants, -went ont and eeaned 
to work. It is cbarged that this strike was ordered because certain otlier 
operàtors refused to slgn the scale demanded by the union; that so far as 
.plaintifE. was concerned it was wholly wlthout justification or excuôe, because 
it !distinctly agreed to pay the scale priée and any Increased price flxort tbere- 
by ft'Om Apifil 1, 1906, the date bf the strike order, whenever It might be flxpd 
and agreed upon, wlth which proposition the mlners themselves, whose labor 
was involved, were entlrely satlsfled ; that notwlthstanding thls, at the In- 
stante of défendants, its mine; was shut down from April 16 to Juue 12, lOOii, 
to Its great flnanclal loss and embarrassment by reason of its Inabillty to coni- 
ply wlth its exlsting contracta. ïhe bill then sets forth in détail in eiïect that 
on the last-named date, iu order to be able to run sald mine, it èntered Into 
a contract wlth its men wliereby it agreed wlth tliem to i-un lis niining opéra- 
tion wholly upon a nonunion basis, refuslng absolutely to employ any union men. 
and whereby the men on thelr part agreed not to joln or become menibers of 
this union and to worlï for plaintiff as nonunion men ; that plaintiff! has slnce 
that time been running its lulne uuder this contract wlth its men to the entire 
satisfaction of both, paylng its men as high wages as pald in any of the union 
mines. It then charges the officers and agents of the i union, wlth full knowl- 
edge of the existence of this contract, to bave repeatedly sought to bave plaln- 
tifC vloiate it and agrée to reunlonize its mine, which plaintiff has refused to 
do, wher«upon such union officers and agents are seeking by Inducements, 
threats, and intimidation to induce plalntiff's employés, bound by sald con- 
tract wlth it, to leave its service, break their contract, join the union, and also 
to prevent other men from engaging In its employ, and this it is charged with 
the uijlawf ni purpose to prévint any but union men to work in its mine, com- 
pel it to employ none but union men, and to subniit Its business and its prop- 
erty to the jurisdlction and,,control of sald union and Its officers. The blll 
then proceeds to charge the United Mine Workers' Union of America and its 
subordlnate organizations to be unincorporated organlzatlons, having unlaw- 
ful purposes and designs to create a monopoly and trust in coal minlng labor, 
and in sui)port of thèse allégations sets forth in extenso what, purports to be 
excerpta from the constitutions and by-laws of the suprême and subordlnate 
unions, together wlth the obligation requlred to be taken by its members and 
extracts f tom the ptoceedings of its ïiatlonal conventions. A distinct con- 
feplracy oh the part of defeiidants as liidividuals is chai'ged to secure, by rea- 
.sou of thelr positions as officers of this 'union, the abandonment by the men of 
their contract with plaintiff, their' Joining^ the union, the inabillty of plalntifl: 
to employ others, and the éntlre shutting down of its mine',' to its Irréparable 
losç and Injury. Presented with this biH were sonie 28 affldavlts in support of 
its allégations. •■ A temporâry restraining order was gi-anted untll the next reg- 
ular term of court, to be held at Tarkersburg on .January 14, 1008, for which 
date plalntifC's motion for a temporary injunctlon was set down for hearlng. 
ïhls hearlng, on motion of défendants, was contlnued untll Jlay 20, 1908, when 
plaintiff presented more than 20 addltional affldavlts and argued its motion 
for teniporary Injunctlon ; counsel for défense stating they "did not désire 
to be heard in opposition to sald motion so far as the grantlng of a temporary 
injunctlon at the time was concerned, and not conseutlng, but objectlng, there- 
to." ïhe temporary injunctlon was on that day granted in exact accord with 
the terms of the restraining order. 

Answers bave been filed, exceptions entered thereto, motions as to certain 
unserved défendants to hâve sald bill dismissed as to them bave been made, 
and a motion by défendants, disclaiming, "any Intention of concedlug the truth 
of the allégations of the plalntifC's blll whereby fraud, coerclon, and intimida- 
tion or violence in any form whatsoever is Imputed to them," bas been eutered 
to dissolve the injunctlon, "on the face of the blll and exhibits," in so far as 
sald Injunctlon restrained sald défendants, or any of them, from the use of 
argument, reason, and persuasion, to induce the employés of the plalntiffs, or 
any of them, to become members of the United Mine Workers of America or 
auy of it» subordlnate branches ; in so far as it restrains tliem from interfering 
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or talking to any person or persons in the employment of the plalntlff, or 
about to euter the employment of the plaintifC, for the purpose of induciug 
Buch persoDS to become members of the United Mine Workers of America or 
any of its subordinate branches, in a peaceable and law-abidlng manner, and 
unaccompanled by Intimidation, force, fraud, violence, or coercion ; also in 
so far as it restrains défendants from visiting the homes of plalntiffs en> 
ployês for the purpose of inducing them by reason, persuasion, and argument, 
unaccompanled by force, fraud, intimidation, violence, or coercion, to become 
members of the United Mine Workers of America or any of its subordinate 
branches ; In so far as it restrains défendants from golng near the premises 
of plalntlff for the purpose of talking wlth or Inducing the employés of plain- 
titf to become members of the United Mine Workers of America ; in so far 
as it restrains from unionizlng or attempting to do so plaintifL's mine, if by 
"unionizing" is meant action on the part of défendants to induce the employés 
of plaintiff to become members of the United Mine Workers of America by the 
use of argument, persuasion, and reason, unaccompanled by force, violence, 
coercion, or Intimidation ; and also in so far as It restrains défendants from 
interfering wlth plalntiff's employés, if by the term "interferlng" is meant 
that défendants shall be precluded from intervievving and visiting plaintiff's 
employés for the purpose of inducing them to become members of the union. 
This motion on April 7, 1909, was argued and submitted, and is now to be 
determined. 

George R. E. Gilchrist, for plaintiff. 
Charles E.' Hogg, for défendants. 

DAYTON, District Judge (after stating the facts as above)". That 
this motion has been most thoroughly and ably argued goes without 
saying, when the character and ability of counsel engaged is consid- 
ered. It is a source of regret that, because of a multitude of duties, 
I hâve not had even more time to consider the questions involved than 
I hâve taken ; but the f act that ail thèse questions may again be pre- 
sented and considered upon a final hearing, and above ail may be final- 
ly reviewed by a higher court, with full power to correct any error 
I may commit, has led me to comply with request of counsel for an 
early décision as to this motion. It is to be borne in mind that this 
motion is made only for partial dissolution, and that, too, without 
préjudice to défendants' right to move for full dissolution upon final 
hearing. It is based solely upon the ground that the allégations of the 
bill on its face warrant, if they do not demand, it. Under thèse cir- 
cumstances, while I am entitled to construe the allégations of the bill, 
and ail of them, in the light most favorable to the plaintiff as upon 
demurrer, I am not inclined, at this time, to consider the charges, 
substantially made, that the United Mine Workers of America is an 
unlawful organization seeking to establish a monopoly in labor con- 
trary to the common law, or a trust therein contrary to the Sherman 
act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200]). Such questions deserve more considération than I hâve had 
time yet to givé them, and may well be postponed to the final hearing 
after the case has been fully made up, if it then becomes necessary to 
décide them under the conditions at that time existing. 

Nor do I regard it necessary to discuss the utility or futility of labor 
organizations. The right of labor to organize for its mutual benefit 
and protection is as well settled and determined by law as the right 
of capital to organize for the same purpose. That one may resort to 
the voluntary association of individuals without incorporation and the 



966 172 FEDERAL EEPOKTEE. 

other to articles of incorporation is wholly immaterial, provided the 
voluntary association be one for lawful purposes and be conducted in 
lawful mannër. That such associations may be secret in character, 
may hâve and eiiforce by-laws, and act througli officers and agents, 
cannot longer be disputed. Their members may stand together, may 
accumulate funds for the support of those of their number not employ- 
ed, may unité with other unions, may advise with their officers and 
others as to their interests and employment, may expel those who re- 
fuse obédience to the authority of the association's laws, and may in- 
dividually or collectively peaceably leave their employer's service when 
the terms thereof become unsatisfactory to them, as so clearly set forth 
by Taft, Judge, in Thomas v. C, N. O. & T. P. Rv. Co. (C. C.) 62 
îed. 803, by Thayer, Judge, in Hopkins v. Oxley Stave Co., 83 
Fed. 913, 28 C. G. A. 99, and by Mr. Justice Harlan in Arthur v. 
Oakes, 11 C. C. A. 209, 63 Fed. 310, 25 L. R. A. 414. It is absolutely 
needless to add that, under ordinary circumstances, the right of the 
members of a labor union to solicit others and by reason, argument, 
and persuasion induce them to join their labor associations is just as 
clear a right as that of members of fraternal organizations, such as 
Masons, Odd Fellows, and the like, to do the same thing. While ail 
thèse things are true, it is not to be forgotten that associations or- 
ganized for the best and noblest purposes, church organizations even, 
may be misused by those who hâve secured control for ; the purpose 
and prostituted them to unlawful purposes and designs. When this 
is done, it becomes as much the duty of the law to restrain them f rom 
lawlessness as is its duty to stay the hand of the legally incorporated 
Company of capital that has perverted its lawful purposes to lawless 
deeds. 

It is necessary for us in this case to recognize that this is not a 
controversy between plaintiff and its employés ; it is not a strike ; it is 
not a case where the labor union has longer any legitimate interest 
or concern. If the allégations of this bill are true, the employés of 
this Company are not members of this union, but hâve actually con- 
tracted with the company not to become members qî it as a condition 
précèdent to their employment. Mr. Justice Ilarlan, in Adair v. Unit- 
ed States, 208 U. S. 161, 28 Sup. Ct. 277, 52 L. Ed. 436, speaking for 
the Suprême Court, says : 

"tVhlle, as already suggested. the right of llberty and propcrty, guaranteed 
by the Constitution against deprivation wlthout due process of law, is subject 
to such reasonable restralnt as the common good or the gênerai welfare may 
require, it Is not within the functions of government-r-at least, in the absence 
of contract between the parties — to compel any person, in the course of hls 
business and against hls wlll, to accept or retain the Personal services of 
another, or to compel any person, against bis wlll, to perform Personal serv- 
ices for another. The right of a person to sell hls labor upon such ternis as 
he deems proper is, in its essence, the same as the right of the purchaser of 
labor to prescribe the conditions upon whlch he wlll accept such labor from 
the person offering to sell It. So the right of the employé to quit the service 
of the employer, for whatever the reason, Is the same as the right of the em- 
ployer, for whatever reason, to dispense with the services of such employé. It 
was the légal right of the défendant, Adair, however unwise such a course 
may bave been, to discbarge Coppage because of bis belng a member of a labor 
organizatlon, as It was tlie légal right of Coppage, if he saw fit to do so, how- 
ever unwise such a course on bis part might bave been, to quit the service in 
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whlch he was engaged, because the défendant employed some porsons who 
were not members df a labor organlzatlon. In ail such particulars the employ- 
er and the employé hâve eqiiallty of right, and any législation that disturba 
that equality Is an arbitrary interférence with the liberty of contract, whlch 
no government eau legally justify in a free land." 

And many cases are cited in support of thesé principles. It neces- 
sarily follows that if the employer can discharge his employé because 
he belongs to a labor organization, and if the employé can quit his 
employment because his employer employs nonunion men, they two, 
having thèse personal and individual rights, can contract vrith each 
other as to what the status of the employment in this particular shall 
be. The employé on his part may require, as a condition précèdent to 
the sale of his labor, that the employer shall buy it under the terms 
and upon the conditions prescribed by the labor union, and, moreover, 
shall employ his other labor upon the same terms. If the employer 
contrâcts to do this, he must be held to his contract ; for he has ac- 
cepted the labor upon those conditions. Per contra, the employer may 
contract with his employé to buy his labor upon terms other than the 
union ohes, and, in order that the union ones may not be disturbing 
éléments in the conduct of his business, may bind his employé not to 
become a member of the union, and thereby disqualify himself, it may 
be, by reason thereof, from continuing his employment upon the terms 
and conditions of the contract. Thèse views seem to be clearly estab- 
lished in principle by this Adair Case and the authorities cited therein. 
With full knowledge that such a contract has been legally consum- 
mated between employer and employé, what légal status has the union 
in the premises ? It may regret that its advice, help, and assistance was 
not sought by the employé in disposing of his labor; but, now that it 
is disposed of, can it corne forward and incite either to break the con- 
tract? Its mission, it claims, is to aid and uplift labor; but it could 
hardly fulfill this mission by persuading men to become breakers of 
contrâcts and the repudiators of their lawful promises and pledges, 
and, if they do, their legitimate functions are prostituted into a con- 
spiracy to destroy others' vested contract rights. 

In Arthur v. Oakes, 63 Fed. 310, 11 C. C. A. 209, 25 L. R. A. 414, 
it is held: 

"Accordlng to the principles of the common law, a conspiracy upon the part 
of two or more persons, with the intent, by their combined power, to wrong 
others or to préjudice the rights of the public, Is In itself illégal, although 
nothing be actually done in the exécution of such conspiracy. This is funda- 
mental in our jurisprudence. So a combination or conspiracy to procure an 
employé or body of employés to quit service in violation of the contract of 
service would be unlawful, and In a proper case might be enjoined. If the in- 
jury threatened would be irrémédiable at law." 

And the Suprême Court of the United States, in Angle v. C, St. 
P., M. & O. R. Co., 151 U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55, and Bit- 
terman v. L. & N. R. Co., 207 U. S. 205, 28 Sup. Ct. 91, 52 L. Ed. 171, 
hâve distinctly set forth this same gênerai principle in cases involving 
a différent state of facts. 

In Transportation Co. v. Oil Co., 50 W. Va. 611, 40 S. E. 591, 56 
L. R. A. 804, 88 Am. St. Rep, 895, the Suprême Court of Appeals of 
this State has held: 
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"If one wantonly and nialicîously, wlietlier for hls own beneflt or not, indiKo 
a person to violate hls contract vvith a thlrd persou, to tlie injury ol' that 
third pei-son, it l3 actlouable." 

And in Thacker Coal Co. v. Bûrke, 59 W. Va. 253, 53 S. E. 161, 5 
L. R. A. (N. S.) 1091, this doctrine as to contracts generally is re- 
affirmed and applied to labor contracts. It is there held : 

"One who maliciously eiitices a servant in actiial service of a master to dé- 
sert and quit lils service is liable to action therefor." 

And again : 

"The act found In Code 189&, § 14, Append. p. 1053, dnes not authorize any 
Indlvidual, or number of Individnals, to maliciously entlce servants to désert 
service in whlch they are engaged, or to preveut theiu from engaging In snch 
service under a contract for such service." 

Thèse last two cases, récent in date, decided by its court of last resort 
without dissenting voice, would seem absolutely to settle the law of this 
matter in this state. But it is insisted that to ask and induce, by rea- 
son, argument, and persuasion, plaintifif's employés to join a labor 
union, is not asking them directly to violate their labor contracts. It 
is, so far as this organization is concerned. They hâve not only con- 
tracted, as, a condition to their employment, that they will not join this 
particular union; but, if they do join it,,they must absolutely quit such 
employment, because the plaintiff ha,s contracted not to employ mem- 
bers of this union, and this union has on its part, by its laws, solemnly 
declared that none but its members shall be employed at the mine. 

But, in addition to this question of inducing the violation of lawful 
contracts, it seems to me very clear that, no matter how meritorious 
an organization this United Mine Workers of America may, be in 
purpo,se, and intent, the allégations of this bill, if true, and they must 
be conceded tp be so upon the deternvnation of this motion, disclose 
as plain a conspiracy upon the part of thèse défendants to injv:re and 
ruin the plaintiff as could well be çonceivedof . They hâve secured con- 
trol of this organization. They hâve JDOund its members to,obey their 
orders and do their w^ill. Clothed -yvith this power, they bave said to 
plaintiff: "Notwithstànding you bave complied with ail the require- 
ments of the organization, hâve agreed to ail its terms and conditions, 
hâve employed only union men, bave secured near . $10,000 tp;tl\e 
union's funds in the way of dues from your miners, we propose to stop 
your opérations, require your men to cease working for you, shut 
down your mine, compel you to violate' and lose your contracts," and, 
in accordance v^fith this purpose to injure, bave actually çarried out 
thèse déclarations, bave stopped opérations, bave called out the men, 
and compelled thera, against their will, to cease work, bave shut down 
the mine, and held it in this condition from April 16th to June ISth, 
some ,50 working days, at a loss, judging from the output of the 
mine, that may ba estimated from $300 to $700 per day, and with 
then no promise of let-up before plaintiff's final ruin should be ac- 
complished. What excuse is set up for so foui and injt^rious prosti- 
tution of this orga:nizatidn, claimed to be in existence for philanthropie 
and lawful purposes, to a conspiracy so glaringly designed to injure 
and destroy? The sole excuse is alleged to bc that some of plaintiff's 



HITCHMAN COAL & OOKIB CO. V. MITCHELL. 969 

rival operators refused to comply with the union's demands and exac- 
tions ! Rival operators, whose actions plaintiff necessarily could not 
control! Rival operators, who under many conditions might design 
and scheme to bring about this very condition of things in order to 
ruin plaintiff and destroy its rivalry ! Such an excuse, if it be the only 
one that can be advanced, adds only insuit to injury, and makes more 
clear and irréfutable the existence of the conspiracy alleged. 

Actuated by a natural sympathy for labor and an earnest désire to 
uplift and aid it, w^hich we ail hâve, many sincère, but misguided, per- 
sons would concède to it an estate superior to and above that possessed 
by other classes in this republic of liberty and equal rights, and they 
are fond of denouncing courts of equity for staying the hands of labor 
leaders in their unlawful exercises of power to achieve this end. We 
mu»t not forget that we hâve a Constitution guaranteeing thèse equal 
rights, and that courts established thereunder hâve no discrétion in 
enforcing its guaranties in favor of ail those who are denied them and 
may appeàl for redress. As said by Snyder, Judge, in State v. Good- 
will, 33 W. Va. 179, 10 S. E. 285, 6 L. R. A. 621, 25 Am. St. Rep. 
863: 

"A perscin living under the protection of this government bas the right to 
ftdopt and follow any lawful industrlal pursuit, not Injurions to the com- 
munlty, which he may see ât And, as Incident to this, is the right to labor 
or employ labor, mal^e contracts in respect thereto upon such terms as may 
be agreed upon by the parties, to enforce ail lawful contracts, to sue, to give 
évidence, and to Inherlt, purchase, lease, sell, and convey property of every 
kind. The enjoyinent or deprivation of thèse rights and privilèges consti tûtes 
the essentlal distinction between freedom and slavery — i)etween liberty and 
oppression. * * » The vocation of an employer, as well as that of hls em- 
ployé, Is hls property. Deprlvlng the owner of property of one of Its attributes 
Is deprlving him of hls property, under the provisions of the Constitution. 
People V. Otis, 90 N. Y. 48. The right to use, buy, and sell property, and con- 
tract in respect thereto, includlng contracts for labor — which is, as we hâve 
seen, property — is protected by the Constitution." 

And àgain: 

"The rights of every Indivldual must stand or fall by the sâme rule of law 
that governs every other member of the body politlc under slmilar circum- 
stances." 

Thèse principles were enunciated in a décision holding unconstitu- 
tional a législative act, passed at the instance of labor organizations, 
which sought to regulate the method of payment of labor wages. The 
Adair Case, to which I hâve referred, held unconstitutional an act of 
Congress seeking to restrict the right of an employer to discharge his 
employé because of his membership in a labor organization. Thèse 
are but two of many cases illustrating how carefully thèse inaliénable 
property rights hâve been and must be guarded by the courts, in order 
that our liberties under constitutional government may be perpetuated. 

It seems clear that under the allégations of this bill a conspiracy has 
existed between thèse défendants to injure and destroy the plaintiff's 
business ; that it has already occasioned a damage of many thousand 
dollars to it, which, it would seem from the authorities we hâve cited, 
plaintiff has a clear right to institute its action at law to recover against 
them, personally and independent of their connection with the labor 
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organization and any relation it, as such, may hâve to the controversy. 
The important question now arises whether, this injury beirig an ac- 
complished fact, there remains any reason for the exercise of the re- 
straining power of equity through the intervention of this injunction. 
Is this conspiracy a thing of the past, or does it continue at the présent 
time for the same original purpose to injure and destroy? Hère the 
allégations can hâve no uncertain meaning. It is charged in eiïect that 
thèse défendants, thwarted in their purpose for the time being by the 
making of the contracts v(rith the employés direct, now are actively 
seeking with renewed effort to achieve their unlawful purposes; that 
they hâve the same control over the labor organization ; that its by- 
laws still require the same exclusion from work at the mines, under its 
control, of ail nonunion labor; that its members are to be bound by 
the same obligation to cease labor virhen ordered to do so by thèse de- 
fendants as its officers; that they were, at the time the injunction was 
granted, actively seeking to persuade plaintiff's employés to break theii 
contracts and become members of this organization, bound by sucli 
laws and obligations ; that their organizing agent has been sent upon 
the ground, and has stated, as shown by affidavit filed, that: 

"He had succeeded in havlng 125 men at the Hitchman mine sign their 
names, agreeiug to become members of the United Mine Workers, and that 
just as soon as he got 25 more names he was golng to shut the Hitchman mine 
down." 

Surely thèse things, if true, négative any idea of abandonment of 
the conspiracy; and they would, if true, fully justify the charge that 
plaintiff is in imminent danger of irréparable loss and injury unless 
equity shall intervene. It would, then, seem that such intervention is 
necessary for the protection of ail parties concerned. The language 
of the Circuit Court of Appeals (Fourth Circuit) in Atwell v. United 
States, 162 Fed. 97, 89 C. C. A. 97, 17 L. R. A. (N. S.) 1049, applied 
there to the court's discretionary power to punish for contempt, may 
well be hère appîied to the necessity for it to exercise the injunctive 
power in a case like this : 

"Very frequently tUose who complain the loudest against its exercise are 
ultimately beneflted tlie most. Men, inflamed by passion, are frequently not 
capable of rlghtly judging qt their own conduct or of foreseeing the consé- 
quences thereof. In such cases the restraining power on the part of judges. 
acting under solemn obligations to do 'equal right to the poor and to the rich,' 
chastened and humbled by tirs seuse of the welghty responsibilities laid up- 
on them, may save such iiersons from liability to civil and criminal actions, 
calculated to bring to them ruin and loss of liberty." 

The motion to modify or dissolve this injunction in any particular 
must at this time at least be overruled. 
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EDWARDS et al. v. BAY STATE GAS CO. OF DEIAWAEB. 
(Circuit Court, D. Jlassachusetts. September 23, 1909.) 
>'N**î'~V'^ff->-— No. 230. 

1. Attobnet and Client (§ 155*)— Compensation or Attorney— Ali.owance 

FBOM FUND in CoURT. 

Where suits in equlty, Instltuted on bebalf of tbe bondholders and stock- 
holders of an Insolvent corporation, resulted, tbrough the ajjiioiutment of 
a receiver and suits instltuted by him, in gathering a fund wiiich made 
the défendant corporation solvent, leaving a surplus aft^r paying its in- 
debtedness, sueh fund, belng purely équitable, is subject to the payment of 
équitable costs, Ineludlng the fées and disbursements of tfce solicltors for 
the original complainants for services rendered up to the time of final decree, 

[Ed. Note.— For other cases, see Attorney and Client, Cent Dlg. § Si G; 
Dec. Dlg. § 155.*] 

2. Attobnet AND Client (§ 155*)— Compensation of Attornets- Allowance 

fbom: Fund in Cotjet. 

It Is the gênerai rule that the rlght to équitable costs, such as eounsel 
fées, exlsts only with respect to a fund created by the services charged 
for ; but where proeeedlngs on behalf of bondholders by intervention, hav- 
ing a roasonable basis and which mlght hâve resulted in establishing the 
rlght of the Interveners to a large sum as interest f rom a fund in the hands 
of a receiver, were eompromlsed by a consent decree. which provlded that 
the receiver should retaln from the fund in hls hands a sum sufflcient to 
cover, inter alla, allowances to eounsel for the interveners, the allowance 
of sueh fées from the fund must be takeu as one of the terms of the com- 
proniise, and enforced as such, so tbat the interveners may receive the 
amount stipulated on thelr bonds without being subjected to a charge for 
eounsel fées. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dlg. § 31(3 ; 
Dec. Dlg. § 155.*] 

3. Rbceivebs (§ 163*)— Paymknt of Claims— Intekest. 

On the allowance of eounsel fées eut of a fund in the hands of a re- 
ceiver, interest wlU not be awarded beyond that obtained by the receiver 
on the fund. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. $ 313 ; Dec. Dlg. 
§ 163.*] 

In Equity. Suit by Jacob Edwards and others against the Bay 
State Gas Company. On application for allowance of eounsel fées. 
Applications granted in part. 

Whipple, Sears & Ogden, C. Godfrey Patterson, A. A. Folsom, Wm. 
F. Donovan, Morse & Friedman, Lee M. Friedman, Benj. E. M. Tower, 
H. M. Burton, J. H. Benton, Jr., H. H. Ward, Bancroft G. Davis, and 
Henry Major, for complainants. 

Parker C. Chandler, Nathan Matthews, Homer Albers, Alfred S. 
Hall, and Tower, Talbot & Hiler, for défendant. 

PUTNAM, Circuit Judge. The pending matters are applications 
for certain allowances to eounsel and others from a fund which was 
gathered through the exercise of the equity powers of the Circuit Court 
of the United States for the District of Delaware, supplemented by 
ancillary proceedings in this court, ail in suits against the Bay State 
Gas Company, a corporation created under the laws of the state of 
Delaware. We say proceedings against a fund gathered in the manner 
we hâve said, because, although the Delaware G as Company, which 

•For otlier c&»e» see dame topic & S numbbb In Dec. & Am. Digs. 1907 to date, & Hep'r Indexe» 
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was insolvent when the proceedings commenced, but as a resuit there- 
of has become solvent, and bas, therefore, been permitted to receive a 
large portion of the fund, is now defending against the claims in issue, 
and is the sole party interested to défend against them, yet sufficient of 
the fund remains still under the hand of the court to lïquidate the claims 
hère in controversy ; and, f urther, both the portion of the fund which 
the Delaware Gas Company received, and ail the portion remaining, 
are, and always bave been, subject to whatever equities arose in con- 
nection with, and incidental to, or as a resuit of, the gathering of the 
fund by the equity powers of the courts. Consequentiy we expunge 
f rom the case every suggestion or argument based on the fact that the 
Delaware Gas Company is now defending against thèse claims, and 
is now the holder and owner of part of the fund ; and we rest ail the 
matters before us on precisely the same basis as though the whole 
fund were still in the registry of the court, or in the hands of the re- 
ceiver. This will eliminate the necessity of further discussion of cer- 
tain propositions connected with this; topic stated by the counsel on 
both sides at considérable length. 

The pending claims résolve themselves mainly into two classes: 
First, the claim of the counsel who initiated the proceedings, which is 
the first and the most substantial topic to be considered; and, second, 
the claims of the counsel who intervened for the purpose of securing 
complète liquidation with référence to the income bonds, so called, 
and the payment thereof. 

The income bonds of the principal sura of $507,000 were the larger 
indebtedness of the corporation when thèse proceedings commenced. 
The entire indebtedness at that time is given by some^ of the counsel 
as exceeding $700,000, and the entire available assets as approximately 
$35,000. Assets were secured by the efforts of the receiver to the 
amount of approximately $3,000,000. This was accomplished without 
any assistance by the Bay State Gas Company, and very considerably 
by successful légal proceedings which met the hostihty of its officers. 
The favorable results in this particular were at the end of very elabo- 
rate and difficult litigation, involving expenditures vastly beyond the 
pecuniary resources of the Bay State Gas Company. Without going 
further into détails, and without undertaking to verify the figures, or 
to state them accurately, it is beyond question that, at the time pro- 
ceedings were commenced, the Bay State Gas Company was not only 
utterly insolvent, but wholly unable to accomplish the favorable re- 
sults which hâve been accomplished by the receiver, and utterly without 
hope or promise of any attempt in that direction. The ultimate end 
was that ail the liabilities of the respondent corporation, including the 
income bonds, hâve been paid, the corporation made solvent, as we 
bave said, and in addition thereto received out of the fund gathered by 
the court in excess of $500,000 in cash above ail its liabilities. 

The proceedings were commenced by the applicants hère, Patterson 
& Major, as solicitors and counsel, in the Circuit Court for the Dis- 
trict of Delaware, on February 10, 1898, by two bills — one in behalf 
of Edwards and others as income bond holders, for themselves and 
such otlier bondholders as might join them; and one in behalf of Ed-' 
wards and others as stockholders, foi" themselves and such other stock- 
holders as might join them. The stock suit was never carried to a 
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decree. The master to whom thèse daims were referred, according to 
the interlocutory decree which we will give later, has reported, never- 
theless, that proceedings in the stock suit supported the proceedings 
on the creditors' billand were essential to the success of the latter. We 
are not disposed to make any distinction between the two, inasmuch as 
the practical resiilt was that complainant Edwards succeeded, as the 
financial resiilt shows, as a stockholder as well as a creditor. The 
record is such that we are satisfied that the two proceedings are to be 
regarded for présent purposes as though they had been consohdated, 
so that in what we say with référence to the claim of Patterson & Ma- 
jor we will treat the two- as though they were Consolidated, and not 
make any distinction, as the master has done, between services and dis- 
bursements in one suit and services and disbursements in the other. 

Frorn that time to the présent Utigation in behalf of the original 
complainants so far has been conducted by. Patterson & Major, and 
they hâve remained their sole counsel and solicitors. 

The hills demanded an accounting, to which on the face of the bills 
the complainants were fairly entitled. It was also so held by the Cir- 
cuit Court for the District of Delawairein two caseS:; Edwards v. Bay 
State Gas Company (G, G) 91 ,Fed.- M2, 946. Nevertheless, the litiga- 
tion vi^as protracted and difficult to such an extent that the counsel for 
thefespondent corporation, who were reputed as gentkmen of gréât 
ability, and also of great tenacity of purpose, were able to bar the ap- 
pointment of a receiver until May 26, 1903. Then the receiver was 
appointed, and he has been active- as such through ail subséquent years 
until the balance of the fund was'paid over to the respondent corpora- 
tion, aS: we' hâve said, and the repeiver was discharged, except as to 
the amount retained to meet the claims now in controversy. 

In due course of time applications for the payment o.f the: income 
bonds were made, out of which applications came the claims of the 
counsel of the second class.' This litigation was also protracted, and 
resulted in a proceedingbefore Causten Browne, Esq., as master, which 
are printed in a volume known as the "Green Book," to which we hâve 
no particular occasion to refer with any détail. Two main proposi- 
tions arose in référence to the iiicome bonds, of iwhich there were 507 
outstanding, of $1.000, each, cârrying interest at the rate of 7 per cent, 
periannum, of which none had been paid since 1893; thus accumulat- 
ing, ail together, if interest proved to be a valid clairh, a possible 
amount of about $1,000,000. The main propositions about thèse bonds 
were-, iîrst, the claim on the part of the corporation that, as the principal 
of the income bonds had not become payable according to their terms, 
and especially as the corporation had been rendered solvent, holders 
of the bonds had no présent right to hâve them liquidated and paid — ■ 
a proposition which, if it couW hâve been successfully maintained, 
would, in viêw of the improbabilityof income, and of the weakened 
crédit of the Bay State Gas Gonipany, al though for the time solvent, 
hâve rendered their market value merely nominal, as they were not 
payable till May 1, 1939. The second main proposition was, in behalf 
of the income bond holders, that, although there was no évidence of 
any net income out of which the interest on the income bonds was to 
be paid according to their face, yet the respondent corporation had been 
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négligent and wasteful, and might hâve earned income sufficient there- 
for, so that, for that and other reasons, interest was to be added to the 
principal as we hâve said. 

In its own mind the court leaned to the view on the first proposition 
that, accordi'ng to the rules in regard to proceedings against insolvent 
debtors, a corporation when once insolvent is always insolvent, so far 
as the winding-up litigation is concerned, so that in bankruptcy uni- 
versal liquidation is the rule. On the other hand, the court was of the 
impression that income bond holders were bound by the terms of the 
bonds, and entitled to nothing unless there was actual net income. The 
bill was originally filed and proceeded on this basis, as we understand, 
because it asked an accounting of income, and claimed that it had been 
wasted or applied to purposes to which, under the terms of the income 
bonds, it was unlawful to apply it. However, it is plain that thèse 
questions were serious, involving, as they did, large amounts. In be- 
half of the bondholders it was claimed that their proposition as to 
the interest had been sustained in the décisions we hâve referred to, 
although a careful examination leads the court to the view that there 
was nothing décisive in them in this particular. 

This court has been insistent that an ancillary suit should be regarded 
as strictly ancillary, and that the proper court of administration, as 
well as the court of distribution, is the court of the domicile. We hâve 
sometimes refused to appoint receivers until proceedings of some kind 
had occurred in the district of the domicile. Hère nearly the entire 
fund gathered by the receiver as described was gathered in this dis- 
trict. Nevertheless, presumably we should hâve remitted it to the dis- 
trict of the domicile, and sent ail the parties there to obtain distribu- 
tion. The record contains somewhat with référence to the removal of 
the fund from this district to the district of Delaware, and its removal 
back ; but in the eyes of the law it was of no conséquence whether dis- 
tribution was in Delaware or hère, and it happens that the fact that it 
is now hère, and is being distributed hère* arises, not from any efforts 
of counsel, but from informai communications between the judges. 

On claims being filed for the liquidation and payment of the income 
bonds, they were referred to Causten Browne, Esq., as master, before 
whom, as we hâve said, very protracted proceedings occurred, as we 
hâve also said. The second class of claims before us is for counsel 
fées and disbursements in regard to such liquidation and payment; 
the proceedings therefor having continued through various phases un- 
til, by compromise, the face of the income bonds and a modicum of in- 
terest hâve been paid. To a certain extent thèse claims involve other 
claims for services of the first class we hâve described; but, as this 
relates to minor amounts, we can dispose of them in connection with 
the claims of the same claimants of the second class. 

The claim of Patterson & Major as submitted was for $135,000, 
plus disbursements of $5,230.66. There is no question made by the 
Bay State Gas Company as to the amount awarded by the master to 
whom thèse claims were referred for their services and disbursements. 
Its objections go to the validity of the whole. The services were of 
the nature we hâve described, filing the two bills for Jacob Edwards 
and others, and following them through to the end* 
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It is especially objected that no allowance can be made to Patterson 
& Major for services subséquent to the appointment of the receiver. 
It is true that the receiver took charge of ail litigation after his appoint- 
ment, and ernployed his own counsel, who hâve been paid ; and it was 
through his efforts and those of his counsel that the f unds we hâve re- 
ferred to were secured. Whatever Patterson & Major did with réf- 
érence to the proceedings instituted by the receiver was nominal ; and 
their services after the receiver was appointed were of a purely inci- 
dental character, and the master did not allow a very large amount 
on accoutlt thereof. Nevertheless, that, under the gênerai rule, the 
compensation to be awarded by the court does not stop with the ap- 
pointment of a receiver, was determined, for ordinary cases, by a 
careful opinion passed down by the Circuit Court of Appeals for the 
Fifth Circuit in Burden Co. v. Ferris Co., 87 Fed. 810, 813, 31 C. C. 
A. 333. It was there shown that the obligations of counsel for the 
complainant in a bill like that filed in behalf of Jacob Edwards and 
others do not stop until the final decree, and do nôt stop pending pro- 
ceedings. This rule was followed in the Second Circuit in Bowker v. 
Haight Co. (C. C. A.) 170 Fed. 67, in an opinion passed down in Feb- 
ruary, 1909. This question was passed over by us in Weiss v. Haight 
Co. (C. C. A.) 165 Fed. 433, in an opinion passed down November 17, 
1908. 

As to the generality of this claim, we hâve been unable to discover 
any substantial différence between this case and Trustées v. Greenough, 
105 U. S. 537, 36 L. Ed. 1157. The counsel for the Bay State Cas 
Company made a vigorous and plausible contest on the ground that, 
in Trustées v. Greenough, the fund was not sufficient to pay the légal 
expenses, so that after ail the question there was purely one of con- 
tribution between creditors of the same class. From one point of view 
that is true, and it is also true that in many cases cited before us, or 
which may be found, the question was one substantially of contribu- 
tion between those of the same class. This principle is stated in Trus- 
tées v. Greenough in the sentence beginning at the foot of page 538, 
and ending at the top of page 533, of 105 U. S; (36 L. Ed. 1157). It 
is an équitable principle, especially where the bill is expressly filed by 
an individual in behalf of himself and other individuals of the same 
class, with the express condition that the other individuals shall con- 
tribute to the expense of litigation. Of course, when others corne in, 
they by implication assent to the terms on which they are invited to 
enter, although this limited rule has not stopped with those who hâve 
formally accepted the invitation. 

There is another rule which is a broader one. So narrow a rule as 
that claimed by the Bay State Gas Company would sometimes be dif- 
ficult of application, because under some circumstances a mathematical 
working out of it would be impracticable, and plainly unjust. But it 
is unnecessary to discuss this question at any length. The case before 
us is one of the administration and distribution of a fund which is 
purely équitable, because gathered by the équitable process of the court 
in equity. The rule is almost universally recognized in the United 
States that such a fund is subject to the payment of équitable costs. 
At any rate that rule is universally recognized in the fédéral courts. 
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This is stated àt the outset at the foot ofpage 533|'of' lOo U. S. ('^il 
L. Ed. 1157) in Trustées v. Greenough, while the'riile'claimed by thé 
Bay State Gas Company is stated there only alterti^tively, àrid as 
cumulative. What is claimed hère by Patterson & Major is strictly 
équitable costs, though not known as çosts to thè statute law or the 
common la!w. The tribunal in which thèse proceedings are is no more 
controUed by such limited rules as to costs than it is governed by the 
stattJte law or the common law in référence to many other topics. 

As we hâve said, the Bay State Gas Company, which is the only 
party adverse to the claims hère, makes, no discussion of tjie amount 
allowed Patterson & Major. The master made no absplute finding 
on most of the claims reîerred to him. He found certain question^ ,of 
law which presented difficulties to him. Assuming that thèse ques- 
tions of law ?re mainly out of the way, às'we hayeshown they are, he 
awarded. Patterson & Major for their services $61,390, and for dis- 
bursements $5,230.66. He included in the disbursejnents the sum of 
$1,000, as to which he says as foUows: 

"I fiud tlifit $1,000 in addition to tlie àbove was depositéd wlth the elerk of 
the coiu't in lieu of bond as secviflty for, costs upon flling pétitions for inter- 

veners.", ' . , " '.■.,:, , ,,' '■ :■ .' > 

What became of the $1,000, whether it was refunded, or whether it 
njight hâve beeii refunded if called' for, is not pointed: out. Moreover, 
àll the çosts which the deposit was intended to protect may ,be taxed 
ârid recpvered .under thé .orders in référence to çosts, which hâve been 
or will be entered. Therefore we disalîovv that .amount hère. Patter- 
son & Major excepted to the amount , allowed by thç master. There 
was properly çome pruning as to minor matters pro, and con by the 
master. ,For example,, there were some questions about services for 
interveners other than the original complainants in the original bills 
in the Delaware district,, also about allowances after the receivef was 
appointed; but we are satisfied that the whole amount allowed by the 
master is a libéral, one, and that, in yiew of that f act, we need not stop 
with. référence to the incidental items of the classes to which we hâve 
referred. We décide that an order may be entered* in accordance with 
theterms of the interlocûtory decree of January 9y 1908, for the pay- 
ment to Patterson & Major of $65,620.66, in full for everything to be 
paid to them in pursuance of that decree ; the same to be acknowledged 
as in full for alL claims against any person or fund for services and 
disbursements with référence to any of the 'proceedings in thesuits 
instituted by them, or in any'ancillary suits. > 

We now take up the claims of counsel for services and disburse- 
ments in intervening proceedings, and ail others' which are covered 
by'the interlocûtory decree of January 9, 1908. Thèse claims stând 
on an entirely différent basis, and would not be entitled to cognizance 
hère, éxcept for' thé interlocûtory decree of Januai^y 9, 1908, and ex- 
ce;pt for the understandirig between ' the parties to Aivhich that decree 
gave effect. . ' ,,.■:" 

That decree, with the anièridmént of February 2.6, 1908, and the pre- 
liminary decree of' May 16, 1907; wereas'follows: ■ 
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May 16, 1907. 

PtlTNÀM, Circuit Judge. ïhis cause came on tô be heard at this term' 
upon tUe pétition of tlie receiver for instructions, and upon the pétitions of 
Oliarles H. Greenleaf t'or leave to intervene and for tlie establishment of clairas 
and distribution of funds In receiver's possession, the pétition of ïlionias L. 
Spiugue for leave to Intervene, and tlie pétition ôf Wilbur K. Barnard for leave 
to intervene. At the hearing due proof of service of the orders of notice upon 
said pétitions was made before me. Certain additioual appearances for holders 
of income bonds of tlie défendant were entered as folloHvs: 

Ç. Godfrey Patterson. Esq., for the complaiiiants Jacob Edwards, Jacob 
Pfaff, Christopher M. Tower, George A. Smith, Ijillie Chase, Fanny Chase, 
Gei'atd Bernent and Katherine B. Bernent, as executors of the last will and 
testament of Henry Pfatï, deceased, and foï Caleb Haley and George H. Case, 
as eXeciitOts, and Walter M. Bennett ; 

J. H. Benton, Jr., Esq., and H. H. Ward, Esq., for the défendant, Bay State 
Gàs Company' (of Delaware) ; ' 

Jlessrs. Morse & Friedman for Dumont Clariie, and for Jobn W. Dunklee, 
Emeline P. Barnes, Cliariefl H. Greenleaf, and Herbert H. Barnes, executors 
of the estate of the late Amos Barnes, and Godfrey Morse ; 

Bancroft G. Davis, Esq., for Frank E. Smith ; 

Benjamin L. M. Tower, fîsq., for Thomas L. Sprague; and 

A. A. Folsom, Esq., for Wilbur K. Bahiard. 

And permission was giv^en by the court to file the foUowlug pétitions and an- 
swers, to wlt: 

The pétition of Dumont Clarke for leave to intervçae; 

The pétition of John W. Dunklee, Emeline P. Barnes,, Charles H. Greenleaf 
and ïîerbert'H. Barnes, executors of the estate of the Jate Amos Barnes, and 
Godfrey Morse, for leave to intervene ; • 

The pétition of Frank E. Smith for leave to intervene, and the intervening 
pétition of the said Frank E. Smith; and 

The answer of the défendant Bay State Gas Company (of Delaware) to the 
receiver's pétition for instructions ; 

The answer of the said défendant Bay State Gas Company (of Delaware) to 
the pétition of Charles H., Greenleaf, intervening bondholder, and other similar 
pétitions; 

The answer of Charles H. Greenleaf and Dumont Clarke to the receiver's 
pétition for instructions ; and 

■ The answer of the complaiiiants to the receiver's pétition for instructions 
(to be flled by C. Godfrey Patterson, Esq., on or before Friday, May 17, 1907). 

Thereupon it is ordered and decreed that ail the foregoing pétitions and an- 
swers be referred to CausteUiBrowne, Esq., spécial master, to take proofs în 
référence thereto, make flndlngs of fact and rulings of law, and recommeuda- 
tions with référence to the prémises, and report ail the same to the court, with 
ail the proofs and proceedlngs before him, on or before the 8th day of June, 
1907. ,, 

It is further ordered and decreed that the receiver be allowed and dlrected 
to appear before the master ajid be heard by him, so faf as ail the gênerai in- 
terests require the same, and.to producé before the master ail such books and 
impers as may be proper and expédient In référence to the premises. 

It is further ordered and decreed that ail persons who hâve filed pétitions 
for leave to intervene shall be permitted to appear before the master and to 
be heard by him, and to submit proofs and make suggestions, and to object 
and except to the master's report, and to be hëard on such exceptions. 

It is further ordered and decreed thàt the receiver pay from the fund in 
lils possession as receiver the charges and disbursements of the master and 
of himself in référence tô the premises, Including reasonable allowauee to 
counsel for the receiver to be determined by the court. 

'fey the Court: L. C. Tucker, Deputy Clerk. 

Jamtai-y 9, 1908. 

PUTKAM, Circuit Judge. This cause came on to be heard at thls term 
upoii the pétition of the receiver for instructions, and upon the ])etltions of 
Charles H. Greenleaf for leave to intervene, and for the establishment of 
172 F.— 62 
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claims and the distribution of funds iQ the recelver's possession, and pétition 
of Thomas L. Sprague. for leave to intervene, and pétition of Wilbur E, Bar- 
nard for leave to intervene, and pétition of Dumont Clarke for leave to Inter- 
vene, and pétition of Jolin "W. Dunklee et al., executors, for leave to Inter- 
vene, and tbe pétition of Godfrey Morse for leave to intervene, and pétition 
of Frank B. Smltli for leave to intervene, and Intervenlng pétition of Frank 
10. Smith, and answers to the several pétitions; and thereupon, the several 
intervening petitioners and said Bay State Gas Company of Delavcare and the 
oomplainants in sald cause cousenting thereto, It is ordered, adjudged, and 
decreed as, follows: 

First. The reeeiver shall set aside and retain from the funds in his posses^ 
slon a suin sufticient to pay the sum of ten hundred and seventy ($1,070) dol- 
lars to the holders and owners of each and every one of the flve hundred and 
seven (507) outstanding income bonds of the Bay State Gas Company of Dela- 
ware, bearing date May 1, 1889. 

Second. The reeeiver shall out of such fund pay to the owner and holder 
of each of sald income bonds the sum of ten hundred and seventy ($1,070) dol- 
lars as soon as each such bond shall be surrendered to the reeeiver for can- 
cellation. 

Third. The intervening petitioners shall not be required to make other or 
further proof of their ownership of said bonds than they" hâve made before 
Cansten Browne, Esq., the master appointed In this cause. 

Fourth. AU persohs havlng claims against the défendant company, the Bay 
State Gas Company of Delaware, may présent the same to the reeeiver on or 
before the Ist day of Aprll, 1908, and any clalm not assented to by the de- 
fendant and the reeeiver shall, Immedlately upon présentation, be referred to 
Henry A. Wyman, Esq., of Boston, as spécial master to hear the parties and 
their évidence and report the facts to the court. No claim presented after 
the aforesaid date shall be consldered or allowed by the reeeiver. 

Flfth. The reeeiver is further ordered and decreed to give notice of the eu- 
tering of this decree and that the ovs'ners and holders of the Income bonds here- 
Inbef ore mentioned may présent the eame to him for payment and cancellation 
of same, together wlth proof pf their ownership of said bonds, and that claims 
iigalnst the défendant may be presented and proved as herelnbefore ordered, 
by publlshlng a copy of this decree in a newspajjer published in the clty of 
Boston, a newspaper published In the clty of New York, and a newspaper pub- 
lished in the clty of Phlladelphia. 

Sixth. The reeeiver shall further retaln in his hands a sum suSicient to 
cover the dlsbursements miade by or on behalf of the eomplainant and of the 
intervening bondholders for examiners' fées, stenographers' fées, clerks' fées, 
and other expenses incurred in connection wlth the suit and proceedings in this 
jurisdlction, and in connection wlth the suits and proceedings lu the United 
States Circuit Court for thé District of Delaware whlch resulted in the aP- 
polntment of the reeeiver, and to cover, alsb, allowances to counsel for the 
complalnants and for Intervening petitioners and for the défendant, and allbw- 
ance to the reœiver and recelver's counsçl, and to cover the charges and dls- 
bursements of the master In the proceedings hûd under the interlocutory de- 
cree referring said cause to Causten Browriei Bsq., as master, and to cover 
the claims presented against the défendant company under the terms of this 
decree, and the master's fées and expenses in any référence under this de- 
cree, as may be agreed to by the reeeiver and the défendant company, or as 
may be determined hereafter by this court. 

Seventh. The reeeiver is authorized to pay from the funds in his hands In 
this jurisdlction as follows: 

(1) The bonds presented as and when they may be presented as herelnabove 
provided. 

(2) Ail claims, allowances, counsel fées, and expenses otherwise mentioned 
in this decree as and when they may be assented to by the défendant and re- 
eeiver, or as and when they may be adjudicated, and the amount thereof de- 
termined by the court. 

Eighth. The balance of the fund remaining in the recelver's hands over and 
above what may be required to pay said bonds as ajoresaid, and said allow- 
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ances of disbursements and said clalms, shall be forthwith remitted by the 
receiver to the court of primary jurisdlction In Delaware. 

Nlnth. It is further ordered, adjudged, and decreed that any person hereln 
authorized to présent any daim wbatsoever to the receiver may, in lieu of so 
presenting the same to the receiver, file It in the office of the clerk of this 
court by a pétition addressed to the court and properly setting out the détails 
of the claini. Thereupon the receiver shall be duly notifled of the âllng thereof. 

Tenth. It Is further ordered, adjudged, and decreed that every income bond 
paid by the receiver as hereln provided shall immedlately on payment thereof 
be canceled by him by sultable inscription thereon, showing the payment there- 
of by him in accordance with this decree, and naming the date of payment and 
the person to whom pald, and Immediately thereafter the game shall be filed 
by the receiver with the clerk of this court, to remain In the office of such 
clerk until otherwise ordered. 

Eleventh. It Is further ordered, adjudged, and decreed that the notice to 
be gîven by the receiver as hereln provided shall be by publishing three sev- 
eral times in the Boston Daily Advertlser, a newspaper published daily in the 
city of Boston, in The Sun, a nevfspaper published daily In the city of New 
York, In The Morning Nev?s, a newspaper published daily in the city of Wll- 
mlniïton, Delaware, and in The Press, a newspaper published daily in the city 
of Philadelphia, copies of this decree duly ccrtified as such by the clerk of 
this court, and that the receiver shall cause the same to be published as afore- 
said in each of the above papérs once durlng the current month of January, 
and at least twice in each of such papers during the month of February, next, 
and that the receiver shall make to the court due proof of such publications 
on or ttefore the 14th day of March next. 

By the Court: Alex. H. Trowbrldge, Clerk, 

By L. C. Tucker, Deputy Clerk. 

We hereby assent to the entry of the foregoing decree, the length of time for 
the présentation of clalms to be 30 days from the date of the last publication, 
or such other time as the court may fix, and the spécial master to be Henry 
A. Wyman, Es^., or such other person as the court may name. 

Henry Major, 
C. Godfrey Patterson, 

Counsel for Complainants. 
C. Godfrey Patterson, 

Counsel for Robert J. Edwards. 
C. Godfrey Patterson, 
Counsel for Haley & Case, Executors, and Bennett 

Morse & Friedman, 
Counsel for Greenleaf, Dunklee, Clarke, Godfrey 
Morse and Emeline P. Barnes et al., Executors 
of Estate of Amos Barnes, Income Bondholders. 
Morse & Friedman, 
Counsel for Godfrey Morse, Executor of Estate of 
Leopold Morse. 

Benj. L. M. Tower, 

Counsel for Thomas L. Sprague. 
H. M. Burton, 

Counsel for Wilbur E. Barnard. 
Bancroft G. Davis, 

Counsel for Frank E. Smith, 
J. H. Bcntou, 
N. Matthews, 
Counsel for Bay State Gas Company of Delaware. 
Alfred S. Hall, 

Counsel for Walter D. Middleton. 

February 26, 1908. 

PUTNAM, Circuit Judge. It Is ordered, adjudged, and decreed that the 
decree entered on January 9, 1908, be amended so that the fourth paragraph 
thereof shall apply to aU clalms to which said decree relates, whether agalnat 
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tlie Bay StateGas Company of Delaware, or ngaiiist tlie said recelver, or any 
fuuds which hâve corne or may corne Into his hands. 

It is further ordered, adjudged, and decreed that there be given Henry A. 
Wyman, Esq., as master uuder the decree eiitered on January 9, 1908, a cer- 
tifled eopy of the said decree aud of this aïneudatoi-j' decree, which wlll stand 
as his commission in référence to ail the matters covered thereby. 

By the Court: Alex. H. Trowbridge, Clerk, 

By L. C. Tucker, Deputy Clerk. 

The interlocutory decroe of January 9, 1908, was entered after his 
report had been made by Mr. Browne, and before the questions in- 
volved had been submitted to the court. Ail there was in that direc- 
tion were the informai expressions of the views of the court, already 
stated, that the holders of the income bonds were entitled to hâve their 
bonds Hquidated and paid and that nothing could take the place of net 
incorne, so that no interest in arrears cotild be recovered unless it was 
shown that there had been net income which had been misappropriated 
or squandered. As to the claims of counsel for the interveners, they 
are opposed, both as to their validity, so far as we are concerned, and 
as to amounts. As we hâve already said, the clairns are poncretely 
represented as to the amount of légal services and labor involved by 
the very voluminous "Green Book," to which we hâve already referred. 

It is claimed by the Bay State Gas Company that the interveners 
were early informed thàt the proposition of the Bay State Gas Com- 
pany that the holders of the income bonds were not now enti*led 
to hâve them ^liquidated' and paid was abandoned. Very likely the 
burden of the convérsa'tibns on that topic was in that direction. At 
any rate, the master was so impressed thereby as to find in substance 
that the interveners were advised that they had no occasion to liti- 
gate that question, and that, theréfôre, the litigation before Mr. 
Browne should hâve been limited to the question of interest, and that' 
as to this the interveners were wrong ; so that, on that, on both propo- 
sitions, from an équitable point of view> their counsel should take noth- 
ing. On the other hand, the court is clear that, if the Bay State Gas 
Company did not intend to Contest the question of liquidation and 
payment, it should bave informed the court by some pleading or other 
f ull statement to that efïect, and that, in the absence of this, the inter- 
veners were entitled to litigate, and should hâve donc so. 

As to the labor and expense, represented in the "Green Book," 
which related to the claim of the interveners for interest, that they 
finally abandoned this claim, that the claim could not legally be main- 
tained, and that, therefore, in an équitable point of view, they should 
take nothing by it, the court accepts the view of the Bay State Gas 
Company that what is described as "équitable costs" is ordinarily, 
though not always, analogous to allowances for salvage services. This 
right to allowances arises put of the création of a fund by the parties 
who claim them, and not o'ut of ordinary services in litigation. Ordi- 
narily the fund must hâve been created by the services. Hère there is 
nothmg of that nature. There is no claim that any fund was thus 
created. Therefore there is no ordinary basis for applying the rules 
which support the claim of Patterson & Major, and no basis for' a 
charge against the fund for thèse services and disbursements, except 
the agreement of counsel as represented in the decree of January 9, 
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1908. Looking at the circumstances of the case as known to the court 
at the time this clecree was assented to, the court has no question that 
it was a compromise decree, and that it was intended to provide gen- 
eraliy for the services and disbursements of the class which we are dis- 
cussing. Therefore, Hke ail other claims for professional services and 
disbursements, thèse were to be rendered to, and originally paid for by, 
clients independently of the success of the counsel employed, so long- 
as there was nothing to impugn good faith or reasonable care. 

It is apparent, as we hâve already expressed our opinion, that, not- 
withstanding the inchoate views of the court, as we hâve stated them, 
there were, in référence to this question of interest, and also, as the 
case stood, in the absence of any pleadings to the contrary, on the 
question of the immédiate realization of the income bonds, sufficient 
to sustain good faith and reasonable care on the part of the counsel 
for the interveners in proceeding as they did. In f act, it may well be 
said that, in the state of the authorities, especially in view of the fact 
that the proposition had not been authoritatively determined by the 
Suprême Court of the United States, counsel for the interveners would 
hâve been at fault if they had not made some effort with référence to 
the question of the very large amount of interest involved, as also it 
may be said that the counsel would hâve been at fault if, after careful 
investigation was had, they had refused to assent to a compromise 
which enabled them to realize cash for the full face of securities which 
vvould hâve been almost nonnegotiable for a séries of years if the litiga- 
tion had continued. At any rate, in view of the circumstances, the court 
must construe the interlocutory decree of January 9, 1908, as intending 
to reimburse the services and disbursements of the coiuisel for the in- 
terveners in such sums as they might properly hâve charged their 
clients, so that each client will be able to receive his income bonds in 
full, net, and without charges or rebates. By force of that decree the 
court is to award hère whatever, under the ordinafy rules between 
counsel and client, counsel would hâve been entitled to recover for 
services and disbursements; and this independently of any objection 
that, under the rule which protects the claim of Patterson & Major, 
and without the decree of January 9, 1908, nothing could hâve beeri 
awarded in this proceeding. 

The principal daim of the class we are considering is that of Morse 
& Friedman. Morse & Friedman apparently filed sundry income bond 
holders' bills in equity for their spécial clients in the district of Dela- 
ware subsequently to the bills filed by Patterson & Major, but looking 
for similar relief. Thèse bills resulted in nothing, although we under- 
stand they were Consolidated with one or both of the original bills 
filed by Patterson & Major. Services and disbursements in independ^ 
ent bills of that character are not within the scope of the decree of Jan- 
uary 9, 1908; and it may well be doubted whether they are within the 
jurisdiction of this court. Morse & Friedman also intervened directly 
for sundry income bond holders in the suit brought by Patterson & 
Major, as they had a right to do by the invitation to join contained 
therein. Of course, their clients in the independent suits to which we 
hâve referred, after those suits were Consolidated, if they were consoli- 
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dated, with the suit brought by Patterson & Major, are entitled to be 
regarded also as interveners in the original proceedings. 

Thèse interventions by Morse & Friedman, and also by other coun- 
sel, were allowed by the Circuit Court in Delaware ; but this, under the 
settled rules of .practice, gave the interveners no standing except as 
interveners. As interveners they had no riglit to control the litiga- 
tion, and no right to interfère with it, and no occasion to employ coun- 
sel for either, unless by spécial leave of the court. Apparently one or 
more of the interveners made objections against the competency of 
Patterson & Major, and sought to obtain a standing other than as mère 
interveners ; but the charges against Patterson & Major were not sus- 
tained, and by the order of the court the objectors were left to remain 
mère interveners. The duty of lawyers acting in behalf of interveners 
under thèse circumstances does not involve anything more than the 
ordinary duty of solicitor, and in no way involves duties correspond- 
ing to those of barristers. Therefore their charges should be on the 
scale of charges by solicitors, being merely for drafting applications, 
attendance, and disbursements ; and, in valuing the compensation to 
be allowed mère interveners, that view of the law must be maintained 
by us. This does not refer to the active intervention with référence 
to the proceedings before Mr. Browne, which was active for the pur- 
pose of securing, liquidation and payment, and in which, in the eyes of 
the law, ail interveners stood on the same basis of right and control. 

In addition to the interventions which we hâve referred to. Morse 
& Friedman claim to hâve made certain investigations and performed 
certain services with référence tô various matters concerning the liti- 
gated assets of the Bay State Gas Company. As to thèse, however, 
they obtained no standing as counsel in the Circuit Court for the Dis- 
trict of Delaware, and therefore they cannot as to such be recognized 
by us now, for the reasons we hâve already suggested. The principal 
services of Morse & Friedman, indeed the services which constitute 
the basis for any considérable allowance to them, were in connection 
with the litigation represented by the "Green Book." In that litiga- 
tion they represented quite an amount of income bonds, although not 
very large. Yet, though not in any way pointed out by the law as hav- 
ing the exclusive control of those proceedings, they initiated them, and, 
by common consent, they seem to hâve borne thç burden thereof. 

Their claim covering ail their services and disbursements was $35,- 
513.15. The master, on account of certain propositions of law which 
embarrassed him, made only contingent fîndings in their favor. The 
propositions of law which he reported to the court we hâve disposed 
of by what we hâve already said. Going over his computations, we 
think we substantially adopt his award so far as the value of the serv- 
ices is concerned, and do justice so far as we can understand this com- 
plicated record, and make a slight addition, by directing that an order 
be entered paying them $10,000 for ail their services and disburse- 
ments, with the same provision that this be in full as stated with réf- 
érence to our allowance to Patterson & Major. 

We will State hère once for ail that this provision which we direct 
with référence to making the allowance for Patterson & Major to be 
in full is to be so stated in ail the orders herein provided for. 
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The next claim is that in favor of Mr. Bancroft G. Davis. The 
court knows personally that Mr. Davis was attentive with référence 
to the litigation représentée! by the "Green Book" ; but on the whole 
it is satisfied that the amount suggested by the master, $1,800, is Hb- 
eral compensation for ail services and disbursements, and an order will 
be entered accordingly. 

With référence to the claim of Mr. Benjamin L. M. Tower, which, 
so far as we can discover, entitles him only to a solicitor's allowance in 
connection with interventions, we direct an order for $553.71, for serv- 
ices and disbursements, the same to be awarded to the légal repré- 
sentatives of his estate, who hâve appeared of record. 

Burton & Folsom hâve filed no brief before us. We understand that 
they were purely counsel for interveners who proceeded before Mr. 
Browne. The présent master has reported an allowance of $300 in 
fuU for services and disbursements, with which we are satisfied; and 
we direct an order accordingly. 

Mr. Hall occupied a like position with Burton & Folsom, and we 
direct an order for $100 for services and disbursements, as suggested 
by the master. 

Mr. Hoffecker has filed no brief before us. We cannot discover 
that he rendered any services, except as solicitor for interveners in 
one or both of the original suits in the district of Delaware. He 
claims to hâve been employed as counsel in connection with Patter- 
son & Major, but we find no proper évidence thereof ; and we accord- 
ingly direct an order in his favor, on the basis of the computation for 
solicitors, in the sum of $150. 

Mr. Kittredge apparently did not enter any appearance as solicitor 
or counsel ; so that, though he may hâve been useful as a negotiator, 
which is the characterization given him by the master, he has no stand- 
ing which entitles him to récognition from the court in thèse pro- 
ceedings. 

Mr. Barton was employed by the respondent corporation, and his 
claims should hâve been proved in the usual way before the receiver. 
We do not think we are bound to take any jurisdiction in référence 
to them; and, as the questions of fact involving the amount and the 
value of his services are very doubtful and complicated, we shall 
direct that his claim stand as a claim to be adjusted in the usual way 
by the receiver under the gênerai orders for proofs of claims. If, 
however, both parties agrée to an order allowing him the amount re- 
ported by the master, $1,371.46, it may be entered. 

The claim in behalf of the estate of James E. Leach is an anomalous 
one, over which we hâve no jurisdiction. It is a claim for compensa- 
tion as a receiver in a suit brought by the Bay State Gas Company, 
out of which that corporation apparently received a very large benefit. 
In the final decree, apparently by an oversight, no compensation was 
awarded him. The bill was filed in a state court, and that court alone 
has, or had, jurisdiction to détermine or award the compensation now 
asked for. It is plain, however, that the représentatives of his estate 
hâve a strong equity against the respondent corporation, and the 
court is confident that the matter will be satisfactorily and fairly ad- 
justed without interférence by us. 
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Iftterest will be àllowed on the amounts herein awarded at the rate 
of 2% per cent, per annum from the time the fund frora which thèse 
claims will be paid was deposited in the National Shawmut Bank in 
accordance with thë order entered on August 12, 1908, to the date of 
our order appended hereto; and no other interest will be allowed. 
Thomas v. Western Car Company, 149 U. S. 95, 116, 117, 13 Sup. Ct. 
824, 37 L. Ed. 663; Hutchinson v. Otis, 115 Fed. 937, 944, 53 C. C. 
A. 419. 

No costs will be allowed, except what may be due the clerk, includ- 
ing ail printing, with the printing of this opinion, and the disburse- 
ments of the receiver, and the compensation and disbursements of 
the tnaster, Henry A. Wyman, se far as each has not been satisfied. 
The cost of reporting additional évidence in accordance with the or- 
der of Âpril 1, 1909, will be left standing on that order. The clerk 
is directed to submit a taxation to the respondent corporation, and the 
respondent corporation is directed to submit an order in accordance 
with the taxation when the same has been settled. 

Each claimant to whoman allowance has been made will file a 
draft order within one calendar month from the day of the passing 
down of'this Opinion, in' the absence of which the respondent cor- 
poratioffwiir enter an order that his claim is dismissed. The respond- 
ent corpoi-âtiôn may file corrections of draft orders within twd weeks 
from the ë5ipiration of such calendar month. The clerk is directed to 
enter the followîng order: 

Ordered,' that orders allowing or disallowing the claims referred 
to Henry A. Wyman, master, per the interlocutory decree of Janu- 
ary 9, 1908, as arnendèd, be entered as directed in the opinion passed 
down this 23d day of September, 1909, and ail other claims referred 
to the master under that decree are hereby dismissed on their merits, 
and the taxation of the costs and the payment thereof will be as di- 
rected in such opinion. 



THE MARSHALL O. WELLS. 

In re PERÏH AMBOY DRY DOCK CO. 

(District Court, D. New Jersey. September 16, 1909.) 

t. COLMSION (§ 73*)— SaILING VESSBL and FlSHING BOAT— BUKDEN OF PROOr. 

Under article 26 of the Inland navigation rules (Act June 7, 1897, c. 4. 
30 Stat. 101 [U. S. Comp. St. 1901, p. 2883]), whichi malies it the duty of 
sailing vessels to Ueep out of the way of sailiug vessels or boats engageii 
lu fishing, and not in the l'airway used by vessels other than flshlng vessels 
or boats, a schooner which ran down a flshing boat, elther anchored or 
fishing with trawls, to avoid liability, has the burden of showlng that she 
was without fault, 

[Ed. Note.— For other cases, see OoUlsion, C5ent Dlg. § 103 ; Dec, Dig. | 
Î3,*l , ... 

2. Collision (§ 71»)— Sohoonbe and Fishing Boat— Failube to Keep Look- 

OUT. 

A schooner heU llable for thè death of an occupant of a flshing boat, 
which was run down by the schooner whlle the boat was elther anchored 
or engagea In flshing In New Yorls Bay, and practically statlonary, on 
grounds commonly used for catching lobsters ; it appearing that the 

•For other c*»e« ae« same topio & i nvmbbb lu Dec. & Am. Diga, 1907 to date, & Rep'r Indexe» 
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«chooner kept no efficient lookout and that no one on board saw the boat 
prier to the collision. 

[Ed. Note.— For other cases, see Collision, Cent Dig. S 101 ; Dec. Dig. § 
71.*] 

In Admiralty. Suit by the Perth Amboy Dry Dock Company, as 
«wner of the schooner Marshall O. Wells, for limitation of liability, 
in which Jacob Elzer, Sr., administrator, claimed damages for the 
death of Rudolph Elzer in collision. Claim for limitation allowed, and 
decree for damages in favor of claimant. 

Cushman, Dewell & Cushman, for libelant. 

McDermott & Enright (Jacob Fromme, of counsel), for respondent. 

RELLSTAB, District Judge. On the 3d day of June, 1905, Ru- 
dolph Elzer, while employed on a small power boat, met his death in 
New York Bay, in conséquence of said boat being run into and sunk 
by the schooner Marshall O. Wells. On the 30th day of May, 1907, 
Jacob Elzer, Sr., as administrator of Rudolph Elzer, brought suit in 
the Circuit Court of the United States for this district against the Perth 
Amboy Dry Dock Company, owner of the schooner, for $25,000 dam- 
ages, alleging that said death was caused by the careless, unskillful, 
and négligent handling and managing of said schooner by the agents 
of the détendant. On the 17th of June, 1907, in order to obtaih the 
benefit of the law of limited liability, said défendant filed a libel in 
this court against the said administrator and ail other persons who had 
suffered loss or damage by said disaster. The libel is in the usual 
form of libels in causes of limited liability, setting forth the bringing 
of such action, libelant's sole ownership of the vessel, its size, capacity, 
value, business engaged in at the time of the disaster, and that it was 
then being navigated and controlled by a compétent crew; denying 
libelant's responsibility for such death and liability for the collision; 
declaring its purpose to contest such action, and ail claims by reason 
of said disaster ; and praying for an appraisement of the value of its 
interest in said schooner, the issuing of a monition citing ail persons 
claiming damages by reason of said collision to appear and make proof 
of their claims, and for an adjudication by this court of the matter in 
controversy, limiting its liability (if any. be found) to the value of said 
schooner, etc., and the restraining of the further prosecution of the 
action brought by said administrator. In the third and sixth articles 
6f its libel the libelant allèges the facts under which said collision took 
place, to be as follows: 

"Third. That on the 3d day of June, 1905, the said schooner Marshall O. 
Wells, was on a voyage from a port in the state of New Jersey to New York, 
ligbt, looking for cargo. That while proceeding on said voyage, and having 
arrlved at a point between the llghthouse known as 'Robins Reef light' and 
the bell buoy near the same, a launch, beat, or skifC propelled by some kind 
of mechanical power, without any warning to those on board said schooner, 
crossed the bows of said schooner and brought herself into collision with said 
schooner, That at once upon It being discovered that the collision had up- 
set the said power launch, boat, or skiff, and that one of the men from said 
power launch, boat, or skifC was in the water, the way of said schooner was 
Btopped, and a boat launched, and an attempt made to rescue the said man. 

*For other «uses ses same tapie & S nuubsr in Dec. & Ain. Dlgs. 19C7 to date, & Rep'r Indexe* 
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That said attempt belng unsuccessfui, although diligently prosecuted by tlie 
ïrew of the said schooner and the companion of the man who had beeu pve- 
clpltated into the water by the collision, the said schooner proceeded on lier 
voyage." 

"SIxth. That on the said voyage of the said schooner Marshall O. Wells, at 
the time of the accident heretofore described, on the 3d day of Juue, 1905, the 
navigation and control of the said schooner Marshall O. AVells were in charge 
of a compétent crew. That the collision vvhich resulted in the sinliing ot the 
said power launch, boat, or skiff, and the drovvning of the said Rudolph El- 
zer, were done, occasionëd, and Incurred without the privlty or knovi^ledge of 
your llbelant and petltioner, as vs^ell as without any fàult or négligence on the 
part of those in charge of the navigation and control of the said schooner 
Marshall O. Wells. Your libelant and petltioner believes, and so allèges tlie 
fact to be, that the said collision was brought about entirely by the careless- 
uess and négligence of the said Thomas Lindsay and Eudolph Elzer, who were 
navigating and controlllng said power launch, boat, or skiff, in attemptini? to 
cross the bôws of the schooner Marshall O. Wells in an unlawf ul and improp- 
er manner." 

Upon proofs taken the value of the schooner was déterminée! to be 
$1,500. Thereupon the stipulation to pay said amount if the court 
should so adjudge, and the proof of claim and ansvver of said adminis- 
trator were filed. The fifth paragraph of the respondent's answer 
contains the statement of the facts under which the disaster took place, 
as contended for by the claimant, which statement is as follows : 

"Fifth. He allèges * * • that at the time of the death of said Rndolph 
Klzer, as hereinafter stated, and prlor thereto, the schooner Marshall O. Wells 
was owued and, as he is informed and believes, under the control, manage- 
ment, and navigated by, the Perth Amboy Dry Dock Company, the above- 
named libelant, a corporation orgaiilzed under the Inws of the state of New 
Jersey, having its place of business at Perth Amboy, in the state of New Jer- 
sey, and that upon Information and belief respondent's I:^testate. Rudolph El- 
zer, on or about the 3d day of June. 1905, was in a skiff upon the water of the 
bay of New York, between what is called the 'bell buoy' and Robins Reef light, 
Richmond county, state of New York, and while Rudolph Elzer was in said 
skiff as aforesald said schooner Marshall O. Wells with great force and vio- 
lence ran Into and upon said skiff, thereby sinking said skiff, and wounded, 
brulsed, and crushed the body of Rudolph Elzer, and threw the said Rudolph 
Elzer into the waters of said bay, thereby causing lilœ to lose his life by 
drowtiing, without any fault of his own, but solely through the fault, careleas- 
ness, and négligence of the above-named libelant, Perth Amboy Dry Dock 
Company, its servants, agents, or employés; that it was the duty of said 
Perth Aniboy Dry Dock Companj', Its servants, agents, or employés, at ail the 
times hereinbefore mentioned, to carefuUy and skillfully move and propel. 
manage, and control said schooner, so as to avold coHiding with, striking, and 
running into said skiff in which said Rudolph Elzer was as aforesald, but that 
said Perth Amboy Dry Dock Company wholly failed to perform said duty as 
aforesaid, owlug to this carelessness and négligence, and that of its agents, 
servants, or employés, among other things in the following particulars: (1) 
That said schooner Marshall O. Wells was insufflciently and Improperly man- 
ned and equipped for the voyage on which she was bound. (2) That she had 
no compétent and sufficient lookout, properly stationed and attentive to his 
duty as siich, and engaged in the proper performance thereof. (3) That said 
schooner Marshall O. Wells took no timely and proper steps to avoid the skiff 
in which said Rudolph Elzer was, as said schooner was bound by law to do. 
(4) That said schooner had no sufficient and compétent man at the wheel. (5) 
Thvit said schooner Marshall O. Wells took no proper steps whatever to avoid 
eaid collision or lessen the damages, thereby causing the death of said Ru- 
dolph Elzer, as hereinbefore stated, for which claim is made by the respond- 
ent for twenty-flve thousand (|23,00O.0O) dollars damages." 
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The respondent prays for an adjudication that the loss was occa- 
sioned by the carelessness and neghgence of said shipowner, etc., and 
that it occurred with the privity and knowledge of the owner of said 
schooner. 

There is nothing in the évidence that suggests privity or knowledge 
of the libelant, and there is no contention by it that, if Elzer lost his 
life by the careless or negHgent handling of the schooner, the damages 
recoverable equal the ascertained value of that vessel, viz., $1,500. 
It will be noted that the libel charges that the small motor boat (which 
hereafter will be called boat) was in motion, and that its navigator was 
trying to cross the schooner's bow at the time it was struck. The an- 
swer dénies this, and charges that the boat was anchored at the time 
it was run down, and that the schooner had no compétent lookout, 
and was carelessly and negligently handled, and that that was the 
cause of the disaster. If the boat was at anchor when struck, the 
liability of the schooner is clear. Wells v. Armstrong (D. C.) 29 Fed. 
216-219 ; The Agnese. 97 U. S. 309-315, 24 L. Ed. 890 ; The Dean 
Richmond (D. C.) 103 Fed. 701, affirmed 107 Fed. 1001, 47 C. C. 
A. 138; The Michigan (C. C.) 52 Fed. 501-505. If the boat, when 
struck, was used in fishing, and was not obstructing the fairway used 
by vessels other than fishing boats, the schooner is liable. Article 26,. 
Act August 19, 1890, c. 802, 26 Stat. 327, re-enacted by article 26, 
Act June 7, 1897, c. 4, 30 Stat. 96-102, 2 Fed. St. Ànn. pp. 163-181 (U. 
S. Comp. St. 1901, p. 2883). 

Of the four witnesses called to testify to the occurrence, but two 
saw the collision — Thomas Lindsay, the owner of the boat, and Joshua 
W. Taxter, the captain of the ferryboat Middletown. The witness 
John O'Conner, cook and deckhand, and William Spice, captain, of 
the schooner, did not see the collision, and knew nothing of it till 
afterwards. The undisputed évidence establishes that the boat was 21 
feet in length by 6 feet in width, drawing about a foot and a half of 
water, propelled by a three horse power motor ; that about 8 :30 a. m., 
on June 3, 1905. at about flood tide, the weather clear, and a fair 
breeze from W. N. W., this boat, while at a point off Robins Reef, be- 
tween the light and bell buoy northeast of the buoy, and abouf 400 
feet there from, containing Lindsay and the deceased, was run down 
by the two-mast schooner Marshall O. Wells, running light, which had 
shortly before corne out of the Kills under its own sails steered by the 
master, Capt. Spice, headed eastward for Red Hook, Brooklyn; that 
Lindsay saved himself by grasping the schooner's stays, drawing him- 
self over its bow ; that Elzer was knocked into the water and drowned ; 
that both Lindsay and Elzer were fishermen, and had gone out to 
the reef that morning to trawl for lobster; that that was a regular 
place, frequently used by Lindsay and others, for lobstering; that the 
schooner was passing in the place customary for vessels to pass. The 
contradictory testimony relates to the situation of the boat and wheth- 
er the schooner had a proper lookout. 

As to the situation of the boat, whether anchored or in motion, and, 
if the latter, how and why moved, Lindsay testified that when they got 
to the reef the boat was anchored on the east bank, between the light 
and the bell buoy, northeast of the buoy and southeast of the light, 
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about 150 yàrds îroin both, in abolit 30 feet of water, there bemg about 
13 to 15 feet of water there at low tide; that the higher part of the 
reef was betweèn thé boat and the light, there being about 6 feet of 
water on the reef ; that he anchored, awaiting slack water before fish- 
ing, because the tide was too strong to Hft the lobster geàr; that his 
anchor was a regular ^5-pound anchor, and he had 60 to 90 feet of 
rope out; that when he first saw the schooner it was coming from 
the westward out of the Kills, about a mile away, south of the light 
and west of the buoy, headed for the reef ; that she crossed the reef be- 
tweèn the buoy and the light ; that when first seen the schooner was not 
headed for the boat; that she sUbsequently changed her course and 
struck the boat about amidships ; that the schooner yawed consider- 
ably; and that as soon as it was apparent that the schooner was com- 
ing across the reef Elzer blew the horn, and continiied blowing until 
the collision. 

Capt. Taxter, of the ferryboat Middletown, called by the libclant. 
the only other witness to the collision, testified that he saw the boat and 
schooner about ten minutes before the collision ; that the boat was but 
about 400 féet'E. N. E. from the buoy, and not in the main channel ; 
that she was on his port side, he being west of her; that both the 
men in her were standing up ; that the man in the after part was halloo- 
ing and w.aiving his hands for about five minutes before the collision ; 
that he couldn't tell whether the boat was anchored or stationary, not 
being close enough to see; that one man was in the stern, and the 
. other as if in the act of pulling the trawl to lift the pots ; that the boat 
did not change her position at any time; that he did not see her 
moving with power, and that shè was not cruising; that she was mov- 
ing along, lifting the trawls under the power had from pulling the 
trawl; that he did not seè'any pots, and could not say how far she 
moved ; that she did not cross the schobner's bow, as far as he knew, 
and that ail he knew was that the schooner hit her ; that the schooner 
did not change her coursé from the tiraé that he first saw her until after 
the collision; , aild that ât the time of the collision he was 500 or 000 
feet away. ' 

^The différence in the téstimony of the witnesses Lindsay and Taxter 
as to whether the boat was at anchor is not so radical as to be irrecon- 
cilable. They agrée substantially as to the location of the boat for 
some ininutes before and' at the time of the collision. Lindsay, as the 
Ohl^^ surviving occupant of the boat, and the one who operated the mo- 
tor when the boat was cruising, was, of course, in the best position to 
know the fact. Taxter was at the wheel in the pilot house, directing 
the course of the ferryboat on its southern trip from New York to 
Staten Island. In one portion of his téstimony he says he first saw both 
the boat and the schoonef" 'about ten minutes before the collision, and 
in another place he says five minutes. Taking the latter statement as 
the more probable, he would be a considérable distance from the boat 
when he first saw her, and he was never nearer than 600 feet. He 
does not say that the boat was not anchored. He does say that the men 
in the boat were conducting themselves so as to give him the idea 
that they were lifting up the trawls, and that the boat was moving 
along the line of the trawls. He was looking at the boat from a con- 
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siderable distance, and his testimoriy as to the motion of the boat was 
more an argument than an assertion of fact. 

The testimony of Lindsay is that the anchor was down and held by 
a rope about 60 f eçt long, being attached to the stem. It would seem 
that, with such a length of rope ont in! water not more than 20 feet 
deep, a boat of this small size, even at anchor, might be moving f rom 
one trawl to another, so that both statements, Lindsay's that the boat 
was at anchor, and Taxter's that it was his idea that they were trawl- 
ing, could be true. Again, what appeared to Taxter, at the distance 
he was, as trawling, might hâve been the Hfting up of the anchor by 
one of the men in the attempt (if sych attempt was made) to get put 
of the way of the oncoming scliooner. It is the duty of the court to 
reconcile différences or inconsistendies in testimony, if it can be donc 
without violating the principles of logic ; and my opinion is that there 
is nothing in the testimony of the witness Taxter that is so contra- 
dictory of the positive statements of Lindsay that the boat viras at an- 
chor at the time of the collision as to prevent the court from conclud- 
ing that the boat was at anchor as stated. 

But, even assuming that the boat was in motion at the time of and 
during several mintites before the collision, there is nothing in the tes- 
timony of Taxter that suggests that the boat was cruising, or was 
being propelled by its motor, or was making any attempt to cross the 
bow of the schooner at the time of the collision. If it should be held 
that the boat was not. at anchor, the utmost effect that could be given 
to Taxter's testimony is that the men were theçi engaged in fishing, 
pulling up trawls ; the boat moving along as they proceeded from one 
trawl to another. In either case, whether the boat was at anchor or 
actively engaged in fishing, it wa^ the duty of the schooner, under 
èail, under the rules : already , stated as to the duty or sailing vessels 
under way wheh approaching a boat at anchor or engaged in fishing, 
wheré a fairway is ijot obstructed, to keep out of the way of such boat, 
because, under the f^cts in this case, if the boat was not at anchor, but 
fishing', there was stiU a fairway open for the schponer to, effect its 
passage. , . . - :,:,,, • ^ 

Therefore, whether the court should find that the boat was at an- 
chor or actually engagçd in fishing at the time of the collision, the 
fault is the schooner's. In determining this question the court is un- 
able to give any weight to the alleged admission of Lindsay, as tes- 
tified to by both Spice and O'Conner. Neither of thèse men, accord- 
ing to their testirnony, saw the boat at the time of or before the col- 
lision, or knew anything ahout it until after Lindsay appeared on the 
deck of the schooner. They both testified, however, that the first 
words of Lindsay were an admission thathe had tried to cross the bow 
of the schooner. O'Conner gives thç words as f ollows : 

"I trled to get across your bows, Captaln ; but I couldn't My other man la 
overboard." 

If Lindsay, at the time of escaping the conséquences of the colli- 
sion, made the statement attributed to him, it would, in the absence of 
creditable testimony that the fact was otherwise, be persuasive évi- 
dence that the collision was directly due to Lindsay's recklessness in 
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steering his boat across the bow of the schooner. Capt. Taxter's tés- 
timony, however, coming f rom the only disinterested source, precludes 
the idea that this collision took place while the boat was making sùch 
an attempt. A man standing up and gesticulating, and hallooing for 
several minutes before the collision, suggests rather an attempt to di- 
vert the course of the approaching schooner than an attempt to cross 
its bow. Furthermore, such testimony, when given by officers or sea- 
men of the hostile vessel, is to be scrutinized with great care and 
doubtingly examined, as such évidence is easily manufactured, and 
often is. 

No credence whatever can be given to the testimony of O'Conner. 
Its examination reveals a remarkable lack of memory, to put it mildly. 
Capt. Spice, the master of the schooner, has a strong interest in the 
resuit of this controversy ; and the changing of a word or two of the 
statement as attributed to Lindsay will produce a radical change in 
meaning. Lindsay had just crossed the schooner's bow in escaping the 
collision. His mate had not succeeded in escaping. If he said any- 
thing about crossing the bow of the schooner, it might hâve referred 
to his own crossing after the collision, or the failure of his companion 
to do so, and hâve had no référence whatever to the cause of the dis- 
aster. It requires no imagination to conclude that neither Lindsay 
nor either of the two men on the schooner was in a perfectly normal 
condition at the time Lindsay spokë. He himself would be under the 
excitement of the rapid events involving the collision, and the man on 
the schooner, not having seen the boat or the collision, would be star- 
tled by the sudden appéarance of a stranger on the schooner's deck. 
I doubt whether any of the three could give an accufate statement of 
the words that passed between them under such circumstances. 

In the absence of Capt. Taxter's testimony, this testimony of an ad- 
mission of culpability on Lindsay's part could hâve littîe weight as a 
réfutation of his testimony of the causes that léd up to the collision ; 
but with Capt. Taxter's testimony before us it is^ tod improbable for 
belle f. There is no évidence that would justify the conclusion that the 
boat tried to cross the schooner's bow. In my opinion the boat was 
without fault when run down by the schooner. "The burden is, there- 
fore, on the schooner to show that she was without fault, or that the 
collision was the resuit of inévitable accident; This burden the schoon- 
er has not met. On the contrary, the évidence shoWs conclusively that 
she was sailing a course where it was usual for fishing boats to be at 
anchor or fishing at the proper tide, and that she did not keep an effi- 
cient lookout as required by the rùles. The City of Augusta, 80 Fed. 
297, 25 C. C. A. 430 ; The Pilot Boy, 115 Fed. 873, 53 C. C. A. 329. 

The witness Lindsay testified that, when it became apparent that 
the schooner was heading for thè boat and was going to cross the 
reef, the deceased took and blew a horn to attract the attention of 
those on the schooner. Taxter said that he did not hear a horn, but 
that he did see a man at the stern Handing up waiving his hand, and 
heard him hallooing, and that this was continued for several minutes, 
before the collision, during which time the schooner was coming head- 
on. Lindsay did not say that any ohe was hallooing, but it may very 
well be that both the blowing of the horn and the hallooing took place ; 
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the former not having been noticed by Taxter, and the latter donc by 
Lindsay in the excitement induced by the extremity of that time. Nei- 
ther Capt. Spiçe nor the witness O'Conner, the only two persons from 
the schooner that were produced as witnesses, saw the boat or knew 
of the collision until after it took place. They both say that there was 
a lookout on duty. His name is said to be Tompkins. Lindsay says 
there was nb lookout when he climbed over the bow of the schooner 
immediately after the collision, that the captain alone was on the deck, 
and that he was at the wheel. According to the testimony of Spice and 
O'Conner, this man Tompkins left the schooner at 12 o'clock the same 
day, and never returned to it, and was never seen by either of them 
thereafter. The testimony fails to disclose any proper effort to locate 
this man Tompkins and produce him as a witness in this case, a cir- 
cumstance that should not be overlooked. Assuming that Tompkins 
was a member of the schooner's crew, it does not follow that he was 
stationed as a lookout that morning, nor that, if he was so stationed. 
he was attentive to his duties. If he was attentive to such an impor- 
tant duty, how could he hâve missed seeing the boat, or hearing the 
hallooing of Lindsay, or the blowing of the horn by Elzer in time to 
give notice to the helmsman to deviate his course to avoid the colli- 
sion. If a proper lookout had been maintained on the schooner, the 
boat on Robins Reef would hâve been seen by him as the schooner 
passed out of the Kills into the bay. Taxter testified that he had 
the schooner and the boat in view for about five minutes before the 
collision. What he saw and heard would hâve been seen and heard by 
an efficient lookout on board the schooner in time to avert the colli- 
sion. This failure of duty on the part of the schooner was the sole 
cause of the disaster that overtook the fishing boat, and the libelant is 
legally responsible for the collision, and in damages for the death of 
said Rudolph Elzer. 

This respondent is entitled to a decree for $1,500 damages, the full 
value of said schooner. 



COLUMBIA RIVER PACKERS' ASS'N v. McGOWAN et al. 

(Circuit Court, W. D. Washington, W. D. Septeuiber 10, 1909.) 

No. 1,385. 

1. States (§ ]2*)— Boundaby Between Wasiiington and Oeegon— Columbia 

River. 

Tlie boundàiT between the states of Washington and Oregon, as flxed by 
the Sniireme Court lu the case of Washington v. Ofegon. 214 U. S. 205. 29 
Sup. et. 631, 53 L. Ed. 909, at the mouth of the Columbia river follows 
the channel on the north side of Sand Islaud as It exists at the présent 
time. 

[Ed. Note. — For other cases, see States, Cent. Dig. | 8; Dec. Dig. § 12.*] 

2. couets (§ 266*) — federal courts — territorial i,ililtations — boundaey 

Between Washington and Oreqon — Co.n'curhent Juiusdiction Oveb 
Columbia River. 

Act Feb. 14, 1859, c. 33, §§ 1. 2, 11 Stat. 383, admitting the state of 
Oregon into the Union, which provides that said state shall have jurisdic- 

*For otber cases see saine topic & i aviaUEK lu Dec. & Am. Digs, 1907 U date, & Rep'r ludexo* 
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tion in civil and crimlnal cases ou the Goluinbia and Snake rivers con- 
currently with states arid territories of wttich those rivers shall form a 
boundary In oommon wlth such state, vests the courts of Washington with 
jurlsdlction of cases arlsing on the Columbia river vrhere it fornis the 
boundary between the states, and by the act creatiug the Western district 
of Washington the fédéral courts thereln are given jurlsdlction over the 
sauie territory concurrently with the courts In Oregon, and it Is Unnuiterial 
fhat the Constitution of Waslilngton nialtes no mention of such jurisdic- 
tion beyond its boundarles. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 806, 807 ; Dec. Dig. 
§ 2GC.*] 
S. Courts (§ 266*)— Fbdeeai. Courts— Territorial Limitations— Boundaeies 
— Jdrisdiction over Columbia River — "On." 

While such jurisdiction extends only to thlngs "on" the river, and not 
to permanent structures attached to the riverbed within the other state. 
it includes a suit relating to fioating structures used In connection with 
ti.sli nets in the river, altliough aiichored by nieans of weights. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 806, 807; Dec. Dig. 
§ 266.* 

For other définitions, see Words and Phrases, vol. 6, pp. 4000-4960 ; vol, 
8, p. 7737.] 

4. iNJUNCTION (§ 120*) — VOLUNTABY DISMISSAL — RiGHT OF DEFENDANT TO 
REMEDT on iN.JUN0TI0N BOND. 

Where a fédéral court in Washington granted a restraining order en- 
joiniug a défendant froni using fioating structures in the Columbia river 
on the Oregon Sirte, which it had power to do under the statutes giving 
concurrent jurisdiction to the courts of both states, although the struc- 
tures were then erroneously supposed to be withlu the boundary of Wasli- 
ington, it will not dljsmiss the suit at the Instance of complaiuant, and 
thus déprive defeiidant of any remedy It may hâve on the injunction bond. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 279-281 ; Dec. 
Dig. § 129.*] 

In Equity. On motion by complainant to dismiss. 

C. W, & G. C. Ftilton, for complainant. 

Welsh,. Welsh & O'Phelan, for défendants. , 

W. P. Bell, Atty. Gen., State of Washington,, amicus curiœ. 

DONWORTH, District Judge. This is a suit in equity begun origi- 
nally in this court in Jtily, 1908. The complainant, is a corporation 
organized under the laws of the state of Oregon, and the défendants 
are citizens and résidents of the state of Washington. The object of 
the suit is to obtain an injunction restraining the défendants from 
placing in any of the waters of the Columbia river in front of or ad- 
jacent to certain jjremises described as sites Nos. 2 and 3 on Sand Is- 
land, and from maintaining in front of said premises in said waters 
any obstruction whatever, particularly certain obstructions alleged in 
the bill to be there maintained by the défendants, and from interfering 
with the free and uninterrupted ingress to and egress from said prem- 
ises. There is also a prayer that ail obstructions placed in said waters 
in front of said premises be abated, and that the défendants be required 
to remove the same and for gênerai relief. The amended bill filed 
August 11, 1908, allèges that the United States is the owner of "that 
certain tract of land situated and located within the county of Pacific 
in the state of Washington, the same being an island in the Columbia 

•For other cases see same topic & § numbei; In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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river near the mouth of saîd river, which was and is generally known 
and named upon ail officiai records, maps, and plats as Sand Island," 
and that, pursuant to an act of Congress granting authority to the Sec- 
retary of War for that purpose, the complainant holds a valid lease for 
those certain portions of Sand Island designated on the maps and 
plats of the government survey as sites Nos. 2 and 3 for the term- 
of three years from May 1, 1908, "together with the tide lands, water 
rights, fishing rights, and riparian rights adjacent thereto to the navi- 
gable channel of said Columbia river." It is further alleged that : 

"Sald sites 2 and 3 aforesaid are on the south slde- of sald Sand Island, and 
are on the north shore of the main ship channel of the Columbia river, and 
wlthln the Jurisdiction of thls court, and withln the Western district and 
Western division thereof." 

It is also averred that : 

"tJnder the laws of the United States the sald waters are requlred to be 
kept free from obstructions, and that, by virtue of sald laws and sald lease 
aforesaid, plalntifC Is entltled of right to hâve sald waters and said channel of 
sald river free and unobstructed, and Is entltled of rlght to the free, unoti- 
structed insress to and esress from said premlses, aad is entltled of right to 
the exclusive right of operatlng seines for the purpose of catching salmon flsh 
from sald shores in the waters of sald river and landlng the same on sald 
Bhores." 

The acts of the défendants constituting the alleged interférence with 
complainant's rights are set forth in the amended bill as follows : 

"That, In order to operate seines In front of sald sites 2 and 3, It Is neces- 
sary that the waters and channel of sald river be free and unobstructed, for 
Ihat It is necessary to lay each seine out into the waters of said river a dis- 
tance of 200 or 30O f athoms ; each seine being about that long, and to permit 
the same to drlft with the tide and current, and then to haul the same In on 
the shore. That plaintiff was proceeding to so operate its said seines, under 
its licenses aforesaid and under the same lease aforesaid, when the défend- 
ants hereln wrongfully and nnlawfully and in violation of plaintifC's rights 
and In violation of the laws of the United States which prohibits the placing 
ef any obstructions in the navigable waters of sald river, and without the 
consent of plaintiff, but agalnst plalntiffs consent, placed in the channe! ot 
sald navigable waters of sald Columbia river dlrectly In front of plalntiffi's 
leased premlses, and in front of sald sites 2 and 3 aforesaid, certain obstruc- 
tions to the navigation of sald waters, conslstlng of large stones to which were 
attached wlre cables and chalns and large timbers for a float or buoy. That 
said obstructions were 7 In number, and were placed In the waters of said 
river about 50 to 100 feet from the shore, and about 200 or 300 feet apart. 
That sald stones and anchors, or weights, were large and of great weight, and 
were so placed that plaintiff could not operate its seines In the waters of sald 
river, and could not land its seines or either thereof on the shores of sald 
leased premises, and absolutely prevented plaintiff from operatlng seines on 
said lands and excluded the public generally from operatlng either gill nets, 
drlft nets, or seines in the waters of said river. That plaintiff thereafter, and 
on the 2d day of July, 1908, at great labor and expense and tlme, removed ail 
of said obstructions, and was proceeding to operate Its seines in said waters 
in front of said premises and land the same on the shores thereof, when the 
sald défendants again on the 4th day of July, 1908, wrongfully and unlawf ully, 
and in violation of the laws of the United States aforesaid and agalnst plaln- 
tlffs consent, placed six more of said obstructions in front of sald premises 
aforesaid In practlcaUy the same position as those plaintiff removed ; that Is to 
say, that each of said obstructions consisted of a large stone or stones of great 
weight to whleh were attached wlre cables and chains, and the same were 
placed on the bed of the river, and the float or buoy of large timbers were at- 
172 F.— 63 
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taehed at thëena of saîd cables, and that sald obstnictlons were placed froin 
50 to 100 feet from tbe shore of sajd sites 2 and 3, and from 200 to 300 feet 
apart, çind In such a position as to absolutely prevent plalntlff from operatlng 
Its said seines, and to prevent plaintiff from landing its seines or any seine on 
sald sliore. That said obstructions are in the navigable waters of said river, 
and are so placéd as to prevent the free ingi'ess to and egress from said prem- 
ises, and interfères with and prevents free access to said premises. That the 
défendants threaten to, and wlll, unless- restralned by this court, continue to 
place other of sald obstructions in said waters In front of sald premises, and 
threaten to continue to use ahd employ the same and will do so unless re- 
stralned by thIs court. That said obstructions so placed and those threatened 
to be placed are: not placed for the purpose of ttade or commerce or for any 
practlcal use, but are placed there for the purpose of harasslng and annoylng 
plnintiflf and preventing plaintiff from operatlng its seines and interferlng with 
and obstructing the free Ingress to and egress from said premises, and none 
are placed there in good faith, and each is an obstruction to the navigation of 
said river. » ♦ * That the said trespass herein complained of is continuous, 
and the défendants wili, unless restralned, continue dally to place said ob- 
structions and other obstructions to the opération of plaintiff's seines, and will 
daily continue to exercise the exclusive right of flshery in front of said prem- 
ises, and will continue to harass and annoy plaintiff and prevent plaintiff from 
Ingress to and egress from sald premises." 

On the filinç of the bill the court fixed a time for hearing the appli- 
cation for an injunction pending the suit, and at the same time issued 
a restraining order restraining the défendants "from in any manner 
interfering with the free ingress to and egress from, and from pla- 
cing or maintaining any obstruction or anchor or killock, or any tim- 
ber, iog, or appliance whatever that will interfère with the use of a 
seine iloating upon and navigating the waters of the Columbia river 
in front of or adjacent to sites Nos. 2 and 3 on Sand Island." This 
order has not been dissolved. At the time of its issuance complainant 
was required to file an injunction bond in the pénal sum of $2,000. 

Thereafter the défendants appeared and filed separate answers, 
wherein, after denying and admitting certain of the allégations of the 
amended bill, extensive affirmative matter is set forth. Briefly stated, 
the allégations of the défendants are to the effect that their acts in 
the premises were and are bona fide opérations for the purpose of 
catching salmon fish by means of set nets under licenses issued by the 
fish commissioner of the state of Washington; that the objects main- 
tained by them in the river in front of Sand Island were below the line 
of extrême !ow tide, and were put and kept there for the purpose of 
operatlng said set nets and marking and holding the location thereof ; 
that each set net was located by a stone anchor weighing about 300 
pounds, to which was attached a pièce of chain about five feet long 
clamped to a Wire rope about 25 feet long; and that to this was at- 
tached a cedar buoy about 4 feet long and 8 inches square, upon which 
buoy was securely fastened the license number of each location. The 
affirmative portions of the answers set forth with a good deal of dé- 
tail the facts upon which the défendants base their claim of the right 
to maintain and operate nets, and to prosecute the business of salmon 
fishing in this location. They further allège wrongful acts in the 
premises on the part of complainant, and pray affirmatively for re- 
lief by way of injunction for the purpose of preventing any interfér- 
ence bj; complainant with their set nets and necessary appliances. 
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There are allégations of diverse citizenship and other allégations show- 
ing the purpose of the défendants to set forth a complète cause of ac- 
tion on their part against the complainant. 

At the time of the commencement of the suit and the issuance of 
the restraining order and also at the time of the filing of the amended 
bill and of the answers, both parties assumed and believed that the 
boundary between the states of Oregon and Washington was in the 
middle of the main ship channel of the Columbia river south of Sand 
Island, thus placing the island and its shores and the waters involved 
in this controversy wholly within the state of Washington. The loca- 
tion of the Interstate boundary was at that time in litigation in a suit 
begun in the Suprême Court on February 26, 190(5, by the state of 
Washington against the state of Oregon. That suit, was decided by 
an opinion delivered November 16, 1908, and by a supplemental opin- 
ion delivered May 24, 1909. Washington v. Oregon, 214 U. S. 205, 
29 Sup. Ct. 631, 53 L. Ed. 969. Since the final décision of the Su- 
prême Court, complainant has moved this court to dismiss the pending 
stiit for want of jurisdiction on the ground that the suit is a local one 
and concerns real estate and property situatcd in the state of Oregon, 
and therefore not within the Western district of Washington. The 
motion is resisted by the défendants. The question of jurisdiction 
has been fully argued, and is now to be decided. 

In view of the décision of the Suprême Court in the boundary suit 
between the two states, I must hold that Sand Island and the shores 
and waters constituting the place involved in this controversy are 
south of the boundary line and lie within the state of Oregon. Coun- 
sel for défendants hâve urged with much vigor that the présent Sand 
Island is not the same island as the one described by that name in the 
opinion of the Suprême Court. They assert that the old Sand Island 
entirely disappeared several years ago, and that the présent island, 
bearing the same name, formed later by the action of the tides and cur- 
rents, is north of the line which the Suprême Court has fixed as the 
boundary. They ask a référence to a master for the purpose of ascer- 
taining the facts in this regard. The answer to this contention is that 
the Suprême Court has clearly decided that the boundary is the chan- 
nel north of the présent Sand Island. In the opinion on pétition for 
rehearing it is said : 

"There are practlcally two matters presented — one whether the bouncUry 
near the mouth of the Columbia river was and Is the channel north of Sand 
Island. We held that it was, and with that conclusion we are stiU satisfied. 
It Is unnecessary to restate the reasons therefor." Washington v. Oregon, 214 
D. S. 205, 29 Sup. Ct. 631, 53 L. Ed. 960. 

There is no doubt whatever that this décision fixes the boundary 
north of the Sand Island that now exists, and I so hold. 

This brings us to the further inquiry whether this court has juris- 
diction to hear and détermine this cause and to enforce its decree there- 
in by virtue of the législation of Congress relating to concurrent juris- 
diction on the Columbia river. In Nielsen v. Oregon, 212 U. S. 315, 
316, 29 Sup. Ct. 383, 53 h. Ed. 528, that législation is briefly sum- 
marized as follows: " 



996 172 FBDEEAL REPORTER. 

"By paragraph 1 of tbe act of Coiigress of March 2, 1853 (chapter 90, 10 
Stat. 172), ail that part of the territory of Oregon lylng nortli of the 'main 
channél of the Columbia river' was organlzed liito ttie territory of Washington, 
and by paragraph 21 of the same act It is provided 'that the territory of Ore- 
gon and the tertit'ory of Wasliington shall hâve concurrent jurlsdietion over 
ïiU offenses commltted ou the Columbia river, where said river forms the com- 
mon boundary betvveen said territorjes.' Sectiou 1 of the act of Congress ad- 
mitting Oregon into the Union (Act of February 14, 1839, c. 33, 11 Stat. ;'.83), 
after describing in détail the boundaries of tlie state, provides: 'Includiiig 
jurisdiction In civil and criminal cases upon tbe Columbia river and Suake 
river, concurrently with States and territories of which those rivers form a 
boundary in common vrith this state.' And in paragraph 2 it is said 'the state 
of Oregon shall hâve concurrent jurisdiction on the Columbia and ail other 
rivers and vyaters bordering on the said state of Oregon so far as the same 
shairform a common bouudary to sahl state, and twy other state or states now 
or hereafter to beformed or bounded by the same.' " 

The Constitution of the state of Washington defines the state boun- 
daries and makes no mention of concurrent jurisdiction on the Colum- 
bia river, but, as will be shown later, the state has not lost such juris- 
diction by reason of its failure to assert it by positive enactment. The 
territorial jurisdiction of this court is defined in the act dividing Wash- 
ington into two judicial districts. That act provides that certain coun- 
ties lyitlg east of the Cascade Mountains with the waters thereof shall 
be detached froiri the judicial district of Washington, and "that the 
residue of said state of Washington with the waters thereof shall here- 
after be the Western district of Washington." Act March 2, 1905, 
c. 1305, 33 Stat. pt. 1, 824 (U. S. Comp. St. Supp. 1907, p. 175). This 
language is ample to vest in this court as broad a jurisdiction over 
that part of the Columbia river involved in this controversy as any 
state court might exercise, and is td be read in connection with the 
former, législation of Congress above mentioned. 

In Nièlsen v. Oregon, supra, it is said : 

"By the .législation of Congress the Columbia river is made the common 
boundary between Oregon and Washnigton, and to each of those states is giv- 
eri ' concurrent jurisdiction on the waters of that river. How that jurisdiction 
is to be exercised, what limitations there are, if any, upon the power of either 
state, is not in terins prescribed. It is true in the flrst sectiou of the act ad- 
niittihg Oregon tbe jurisdictiou was apparently limited to 'civil and criminal 
cases,' but in the second section of that act tliere was given in gênerai terms 
'concurrent jurisdiction.' In Wedding v. Meyler, 102 U. S. 573, 584, 24 Sup. 
et. 322, 48 L. Ed. 570, construiug tlie term 'concurrent jurisdiction,' as given 
to Kentucky , and ludiana over the Ohio river, this court, reversing the Court 
of Appeals Of Keutucky, said: 'Concnrrent jurisdiction, properly so called, on. 
rivers is familiar to our législation, and means tbe Jurisdiction of two powers 
over one and the same place. There is no reason to give an unusual uieanlng 
to the phrase. See Snii<lers v. St. Louis & New ()i-leaus Ancbor Line, 07 Mo. 
26, 30, 10 S. W. 595, 3 L. R. A. 390; Opsiihl v. .Tudd. 30 Minn. 120, 129, 130, 14 
N. W. 575 ; J. S. Iveator Lumber Company v. St. Croix Boom Corp., 72 Wis. 
62, 38 N. W. 529, 7 Am. St. Rep. 837, and tbe cases last cited. The construc- 
tion adopted by the majority of the Court of Appeals seems to us at least 
equally untenable. It was held that the words "meant only that the states 
should hâve législative jurisdiction." But jurisdiction, whatever else or more 
it may meau, is jurisdiction in its popular seuse of authority to apply the law 
to the acts of jnen. Vlcat Vocab. suh. v. See Rhode Island v. Massachusetts, 
12 Pet. 657, 718, 9 L. Ed. 1233. What the Virginia compact most certahily 
conferred on the states not-th of the Ohio was the right to administer tbe 
law below low-water mark on tbe river, and, as part of that right, the right 
to serve process there with efCect. State v. MuUen, 35 lowa, 199, 205, 200.' 
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Undoubtedly one purpose, perliaps the prlmary pùrpose, in the graut of con- 
current .lurisdiction was to avoid any nlce question as to wliether a criminal 
act sought to be proseeuted was commltted on one side or the other of the 
exact bouiidary in the channel ; that boundafy sometimes changing by reason 
of the shiftiijg of the Channel. * * * But, as appears from the quotation 
we hare just made, it is not limited to this. It extends to civil aa well as 
criminal matters, and is broadly a grant of jurisdiction to each of the States." 

In State v. Mullen, 35 lowa, 199, the court sustained the conviction 
in lowa of a person chargée! with maintaining a nuisance on a boat 
in the Mississippi river, ahhough the bOat was for a portion of the 
time resting on the soil of an island near to the Illinois shore, and 
within the territorial limits of Illinois. The rights of concurrent juris- 
diction on the Mississippi river were substantially the same as on the 
Columbia. The court said : 

"If this boat is so upon the river that the person maintaining it there is 
auienable to the laws of this state, "and our courts hâve jnrisdictiini to try niid 
punish hini for keeping a nuisance, it is a logical séquence that this jurisdic- 
tion must draw after it everything nccessary to niake it effecti^'e !Uk1 com- 
plète. We must either concède the right to abate the nuisance, or deny the 
rlght to try and punish the défendant for maintaining it. A déniai of the 'drop 
of blood' is equally a déniai of the 'pound of flesh.' It is claimed that to aî- 
low the offlcers of this state to seize this boat would work an invasion of the 
sovereignty of the state of Illhiois. If the défendant may be tried by the 
courts of this state for an act done upon the boat, it must foUow that the of- 
flcers of this state may arrest him upon the boat for the purpose of bringing 
him before the court for trial. It would be ineonsistent to say that the locus 
of a crime is within the jurisdictiçn of a court for the trial of au offense, and 
y et beyond it for the arrest of the offender. If the offlcers of this state may 
làwfully go upon the boat for the arrest of the défendant, why may they not 
lawfully do so for the seizure of the boat itself ? If one is not an invasion of 
the sovereignty of the state of Illinois, why is the other?" 

As above shovvn, this case is cited 'with approval in Wedding v. 
Meyler, 193 U. S. 573, 585, 34 Sup. Ct. 322, 48 L. Ed. 570. In the 
Annie M. Smull, 2 Sawyer, 226, Fed. Cas. No. 433, which is perhaps 
an extrême case, District Judge Deady sustained the jurisdiction in 
admiralty of the district court of Oregon over a vessel moored at a 
whai-f at Kalama on the Washington shore. See, also, in addition to 
cases cited above, Memphis Packet Ce. v. Pikey, 142 Ind. 304, 40 N. 
E. 527, and State v. Faudre, 54 W. Va. 132, 46 S. E. 369, 63 E. R. A. 
877, 103 Am. St. Rep. 927. . Nor was it necessary that the state of 
Washington should by its Constitution or otherwise assert îts con- 
current jurisdiction by expressly accepting the congressional enact- 
ments. "It must be remembered that this was législation, and when 
it is enacted by the sovereign power that new states, when formed by 
that power, shall hâve a certain jurisdiction, those states as they corne 
into existence fall within the range of the enactment and hâve the 
jurisdiction." Wedding v. Meyler, 193 U. S. 573, 583, 24 Sup. Ct. 
323, 48 E. Ed. 570. It is, of course, clear, as held in the case last cited, 
that the concurrent jurisdiction given is jurisdiction "on" the river, and 
does not extend to permanent structures attached to the riverbed and 
within the boundary of the other state. Complainant's couusel urge 
that the présent case does not involve things "on" the river, and con- 
tend that the cases of Gilbert v. Moline Water Power Co., 19 lowa, 
319, and M. & M. Railroad Co. v. Ward, 67 U. S. 485, 17 L. Ed. 311, 
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are controlling, To me, however, it seems clear that the parties in this 
case are hère contending about things "on" the river. I hâve set forth 
with some fuUness their respective allégations and claims, and do not 
consider any extended reasoning necessary to demonstrate that the 
subject-matter of the htigation is within both the letter and the spirit 
of the congressional enactments. The only objects involved which 
by any possible theory could be considered permanent structures are 
the stone anchors, and I cannot assume that the stones at the bottom 
of the river are the only or even the principal things concerned in the 
Controversy. If it should be held that the mère fact of anchoring a 
iloating object takes it out of the grant of concurrent j urisdiction, there 
would be little left of that jurisdiction. It is not necessary, in order to 
uphold the jurisdiction, that the court hâve power to administer ail 
of the relief asked. It is sufficient if the facts alleged show a sub- 
stantial controversy between the parties within the jurisdiction of the 
court. It is also urged that the case of Roberts v. Fullerton, 117 Wis. 
323, 93 N. W. 1111, 65 L. R. A. 953, is in point, and is opposed to the 
views above stated. The question there involved, however, was chiefly 
législative rather than judicial jurisdiction, and, were it not so, I 
should in any event feel bound by the décisions of the Suprême Court 
to sustain the jurisdiction of this court in the présent case. Many 
nice questions must arise from conflicting state législation in thèse cas- 
es, and I express no opinion at this time as to what law defines the 
rights of the parties at the place in controversy. But, as between 
courts of concurrent jurisdiction, the court that first acquires juris- 
diction holds it to the exclusion of ail others. The question as to what 
law will be the rule of décision between the parties relates to the mer- 
its, and not to the jurisdiction. 

If at the time of the commencement of this action the court possessed 
the definite knowledge of the actual location of the state boundary 
which it now has, it is perhaps probable that in the exercise of judicial 
discrétion, and with due regard for the comity of courts, the restrain- 
ing order and injunction applied for would hâve been refused, leav- 
ing complainant to seek a remedy in the courts sitting in the state of 
Oregon. But a différent situation is now to be met. By reason of the 
action of complainant in beginning suit in this court and obtaining the 
restraining order, the défendants hâve been prevented for an entire 
year from making any use of such nets and appliances as they may 
hâve had or may hâve purposed to hâve on the premises. If it should 
develop that they are in the right of the controversy (which is obvi- 
ously a thing that cannot be known at this time), they should not be 
deprived of such remedy as they may hâve under the injunction bond 
or otherwise for yielding obédience to the orders of a court which, 
under the législation of Congress, was a court of compétent jurisdic- 
tion. 

Numerous reasons may be assigned for the action of Congress in 
granting concurrent jurisdiction to new states bounded by the great 
rivers ; and, though there are obvious difïiculties, the conveniences 
far outweigh the disadvantages. The circumstances of the présent 
case vindicate the wisdom of the enactment. Valuable rights being 
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in controversy in a situation near to the boundary line between the 
two States, and there being no process other than the writ of injunction 
that would prevent the use of force in the assertion of the diverse 
claims, this suit was brought in this court on the assumption that the 
location was within its jurisdictional limits. In my opinion the grant 
of concurrent jurisdiction sustains the right of this court to hear and 
détermine the controversy and to enforce its decree, regardless of the 
fact that by judicial détermination the actual boundary is now found 
to be so situated as to place the location of the controversy in the other 
State. To décline to retain jurisdiction of this suit would be to refuse 
to apply the congressional enactment to a case peculiarly within the 
reason for its existence. 

The motion to dismiss is denied. 



FIRST STATE BANK OF HOLSTEIN, NE2B., et al. v. SHALLENBERGER, 

Governor, et al. 

(Circuit Court, D. Nebraska, Lincoln Division. Ootober 16, 1900.) 

1. CoNSTiTUTioNAL Lavv (§ 296*) — DtJE Peocess of Law— Baxking— Resteict- 

INQ Business to Corporations — Gcaranty Fund. 

The Nebraska act of March 25, 1909 (Laws Neb. 1909, p. 66, c. 10), which 
prohiblts individuals f rom engaging in the banking business unless they 
do so through the agency of a corporation, and whlch also conditions the 
right to engage in that business in that form upon the maklng of en- 
forced contributions f rom time to tlme to a depositors' guaranty fund to be 
employed In the payment of the claims of depositors of any bauk which 
shall become insolvent, is in conflict with section 1 of the fourteenth 
amendment to the Constitution of the United States, which provides: "No 
State shall make or enforce ajiy law which shall abrldge the privilèges or 
Imtnunlties of citlzens of the United States; nor shall any state deprive 
any person of life, liberty or property without due process of law" — and 
is In conflict with section 3 of . article 1 of the Constitution of Nebraska, 
which déclares: "No person shall be deprlved of life, liberty or property 
without due process of law," and therefore is void. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dlg. §| 825- 
830, 834-846; Dec. Dig. § 296.»] 

2. Statdtes (§ 64*) — Void Provision, When Inducement to Passage of Act, 

Bendbbs Entibe Act Invalid. 

The provisions of the Nebraska act of March 25, 1909 (Laws 1909, p. 
66, c. 10), which prohibit individuals from engaging In the banking busi- 
ness unless they do so through the agency of a corporation, and also con- 
dition the right to engage in that business in that form upon the maklng 
of enforced contributions from tlme to time to a depositors' guaranty fund 
to be employed in the payment of the claims of depositors of any bank 
which shall become insolvent, were the Indueement to the passage of that 
act ; and as those provisions, so coupled together, are void, the entlre 
act is thereby rendered Invalld. 

[Ed. Note. — For other cases, see Statutes, Cent. DIg. §§ 58-66; Dec. 
Dlg. § 64.*] 

(Syllabus by the Court.) 

Bill by the First State Bank of Holstein, Neb., and others against 
Ashton C. Shallenberger, Governor, and others, for an injunction. 
Decree for complainants. 

*Jf'or other Cfises see same topic & { kdmbsb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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John L. Webster and William V. Allen, for complainants. 
W. T. Thompson, Atty. Gen., Charles O. Whedon, and L L. Albert, 
for défendants. 

Before VAN DEVANTER, Circuit Judge, and T. C. MUNGER, 
District Judge. 

T. C. MUNGER, District Judge. The Législature of Nebraska 
passed an act relating to the conduct of the banking business within 
the State, by others than national banks, which was approved March 
25, 1909 (chapter 10, p. 66, Laws Neb. 1909). This act purports to 
be a comprehensive régulation of the business named and to repeal 
existing laws upon that subject. It prohibits individuals from engag- 
ing in the banking business, unless they do so through the agency of 
a corporation, and also conditions the right to engage in that business 
upon the making of enforced contributions to a separate fund, called 
a "depositors' guaranty fund," to be used for the payment of the 
claims of depositors of any bank organized under the state law, which 
shall become insolvent. The state banking board is given authority 
to draw the money out of this fund to discharge the obligations of the 
insolvent bank to its depositors. 

The complainants are certain incorporations and private individuals 
who were engaged in the banking business in this state under the laws 
in force prior to the passage of the act in question, and the object of 
thçbijl is an injunction against the enforcement of the act. The case 
is submitted for final decree upon a demurrer to complainants' bill. 
The questions involved are whether the act violâtes the provisions of 
the Constitution pf the United States and of the Constitution of the 
state of Nebraska. May the Législature of Nebraska restrict to cor- 
porations formed under thie laws of the state the right to engage in 
the banking business, and at the same time require them, as a condi- 
tion of engaging or continuing in such business, to make thèse period- 
ic contributions to what is called the "depositors' guaranty fund" ? 

The banking business is one of the ancient and ordinary occupations, 
and has been a^(i is recognized as a lawful business, not only in the 
state of Nebraska, but in ail states of the Union, and in gênerai in 
ail countries' that hâve developed civilization and commerce. It has 
not been regarded as a business of such harmful tendencies that Socie- 
ty might entirçlv,,|,9rbid, its exercise. 

: Section 1 of .the four.teenth amendment to the Constitution of the 
United States provides that : 

"No state shall make or enforce any law whlcb sball abridge the privilèges 
or immunities of citizens of the United States ; nor shall any state deprive 
any person of life, Uberty or property without due process of law." 

And section 1 of article 1 of the Constitution of Nebraska déclares 
that ail persons hâve certain inaliénable rights, and "among thèse are 
life, liberty and the pursuit of happiness" ; and section 3 of the same 
article provides that : 

"No person shall be deprived of life, liberty or property without due pro- 
cess of law." 
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In the Slaughter-House Cases, 16 Wall. 36, 116, 133, 31 L. Ed. 394, 
speaking of that portion of the fourteenth amendment to the national 
Constitution, Mr. Justice Bradley said : 

"Tliis right to choose one's calllng is an essentlal part of that liberty which 
It is the object of the government to ijrotect ; and a calllng, when chosen, Is a 
man's property and right. Liberty and property are not protected where thèse 
rights are arliitrarlly assailed. * • * In my vlew, a law which prohibits 
Il large class of (ritizens froin adoptlng a lawful einploynient, or from follow- 
ing a lawful employment previously adopted, does deprive tliem of liberty, as 
well as pr()i)erty, wlthont due proeess of law. ïheir right of choice is a por- 
tion of tlieir liberty; their occupation is tlieir property." 

In the case of Allgeyer v. Louisiana, 165 U. S. 578, 589, 17 Sup. 
Ct. 427, 431, 41 L,. Ed. 832, the court quoted with approval from thèse 
remarks of Justice Bradley, and said : 

"The liberty uieiitioned in that amendment means, not only the right of the 
citi'iau to. be free from tlie mère physieal restraint of-hls person, as by in- 
carcération, but the terni is deemed to enibraee the right of the citizen to be 
free in the enjoyment of ail his faculties, to be free to use them in ail lawful 
ways, to live and work where he will. to earn his livelihood by any lavyful call- 
lng, to pursue any livelihood or avocation, and for that purpose to enter iuto 
ail contracta which may be proper, necessary, and essential to his carrying 
ont to a successful conclusion the purposes above mentioned." 

To the same effect are Butchers' Union Co. v. Crescent Co., 111 U. 
S. 746, 764, 4 Sup. Ct. 652, 28 E. Ed. 585 ; In the Matter of the Ap- 
plication of Peter Jacobs, 98 N. Y. 98, 105 ; People v. Marx, 99 N. Y. 
377, 386, 2 N. E. 29, 52 Am. Rep. 34 ; City of Chicago v. Netcher, 
183 m. 104, 53 N. E. 707, 48 L. R. A. 261, 75 Am. St. Rep. 93 ; 
People V. Steele, 231 111. 340, 83 N. E. 336, 14 L. R. A. (N. S.) 361, 
121 Am. St. Rep. 321 ; Cooley on Torts, p. 277. 

At common law the business of banking was regarded as one of 
the lawful occupations, in which citizens might engage. In the case 
of Bank of California v. San Francisco, 142 Cal. 276, 75 Pac. 833, 64 
L. R. A. 918, 100 Am. St. Rep. 130, the court says : 

"Admittedly. the mère right to do a banking business is not a franchise in 
any sensé of the word. It belongs to citizens generally, and Is a common 
right, in the same sensé that the right to do a grocery or dry goods business 
is available to ail citizens, and no grant from the soverelgn is essential to its 
existence. Any individual, or any number of indlviduals, may, under such 
régulations as the state, in the exercise of its police powers, may legally make, 
engage therein, wltliout any grant from the state." 

And in Bank of Augusta v. Earle, 13 Pet. 519, 596, 10 L. Ed. 374, 
it is said: 

"At common law the right of banking in ail its ramifications belonged to 
individual citizens and might be exercised by them at pleasure. * * « un- 
doubtedly the soverelgn authority may regulate and restrain this right." 

Of like import are State v. Scougal, 51 N. W. 858, 3 S. D. 55, 15 
L. R. A. 477, 44 Am. St. Rep. 756 ; Ex parte Pittman (Nev.) 99 Pac. 
700; 5 Cyc. 433. 

By the express terms of the act in question individuals may trans- 
act the banking business only under corporate form and management, 
and such corporations must also submit to the payment out of their 
funds of the claims of the private creditors of other banks when such 
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ba'riks fcecomé insolvent, although the banks required to make such 
payment hâve had no supervision ôr côntrol of tlie acts of such insol- 
vent bank. It is said that this requirement is net a deprivation of the 
property of the citizen engaged in the banking business, but is mere- 
ly a reasonable régulation of the business under the poHce power of 
the State; that banks are subject to régulation by the state; and that 
the failure of banks to pay their depositors causes such widespread 
financial loss and attendant suffering, and so impairs business confi- 
dence, that the state has an especial interest in the prévention of such 
disasters. It is apparent that the effect upon the community of the 
insolvency of banks can differ only in degree, and net in kind, from 
the effect of the insolvency of any other debtor. In fact, the failure 
of large railway, Insurance, mercantile, or manufacturing companies 
may, and often does, more profoundly afïect the business community 
than the failure of a small bank. 

If the state possesses the power to single out a certain form of 
business activity and to compel the citizen who engages in it to pay 
the losses of strangers, whose only relation to him is that their busi- 
ness is knoM^n by the same gênerai name, why may it not require ail 
those engaged in one occupation to pay the losses of those engaged in 
other occupations? And if the state may require those of one class 
to contribute to the losses of the same class, it is but a step further to 
require the fortunate to bear the financial losses of the less fortunate 
as often as inequality of fortune may arise. The provisions relating 
to the depositors' guaranty f und cannot be sustained on the theory 
that Society is discharging an obligation it owes to those pauper and 
dépendent classes who bave always been regarded as proper subjects 
of its bounty and care. The creditors of banks are like the creditors 
of any other debtor, and this act is not confined to the relief of pau- 
pers; but payment is required to ail depositors, whatever their finan- 
cial condition may be.' 

It is insisted that the provision în question is similar to those regu- 
latory measures often imposed upDn banking and other business in- 
terests, whereby the state lawfully imposes license fées, requires fre- 
quenf examinations or inspections, désignâtes the character of inves- 
ments that may be held, prescribes the amount of capital necessary to 
engage in a designated business, and the like. It is sufficient to say 
that thèse and similar measures are founded on the theory that they 
merely require the one upon whom they are imposed to pay the ex- 
pense of inspection of bis own business and to safeguard those who 
deal with him. It is entirely clear that this act of the Législature does 
deprive the citizen of his right to engage in a lawful business, ex- 
cept upon the terms that the state will take of his property, without his 
consent, for the private use of others, and without due process of law. 
This is not accomplishd by requiring that A. shall pay directly to B., 
or to B.'s creditors, a certain sum of money for the financial relief of 
B., or of his creditors; but the same resuit is effected through a pro- 
cess akin to taxation, It is well settled that the state cannot, under 
the form of taxation, take the property of its citizens and give it to 
build up the private fortunes of others. 

In Loan Association v. Topeka, 20 Wall. 655, 663, 23 L. Ed. 455, 
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bonds of the cïty of Topeka were in question, which had been voted, 
pursuant to an act of the Législature, to aid a manufacturing Com- 
pany in establishing its shops at that city. In declaring them void the 
court said: 

"It must be conceded that there are such riglits in every free governmeut 
lieyond the coiitrol of the state. A govenuneut which recognlzed no such 
rights, which held the lives, the liberty, and tlie property ot its cltizens siiti- 
ject at ail times to the absolute disposition and unliniited control o£ even the 
luost démocratie depository of power, is al'ter ail but a despotisin. * * * 
No court, for instance, would hesitate to déclare void a statnte which * * • 
should enact that the honiestead now owued by A. should no longer be his, 
but should henceforth. te the proijerty of B. * * * ïo lay with one hand 
the power of the governnient on the property of the citizen, and with the oth- 
er to bestow It upon favored individuals to aid private euterprises and build 
up private fortunes, Is iione the less a robbery because it is donc under the 
forms of law and is called taxation. Tliis is uot législation. It is a decre<ï 
under législative forms. * * * If it be said that a benefit results to the 
local public of a town by establishing manufactures, the same may be said 
of any other business or pursult which employa capital or labor. The mer- 
chant, the mechanic, the Innlieeper, the banker, the builder, the steamboat 
owner, are equally promoters of the public good. and equally deservlng the 
aid of the citizens by forced contributions. No line can be drawn In favor 
of the mianufacturer which would uot open the cofCers of the public treasury 
to the importunlties of two-thirds of the business men of the city or town." 

It is needless to review at length the many cases which hold to the 
same effect. See Parkersburg v. Brown, 106 U. S. 487, 491, 1 Sup. 
et. 443, 27 L. Ed. 238 (bonds to aid manuf acturers) ; Cole v. La 
Grange, 113 U. S. 1, 9, 5 Sup. Ct. 416, 28 L. Ed. 896 (bonds to aid 
manufacturers) ; Dodge v. Mission Tp., 107 Fed. 827, 832, 46 C C. 
A. 661, 54 L. R. A. 242 (bonds to aid manufacturers) ; Allen v. In- 
habitants, 60 Me. 124, 11 Am. Rep. 18-5 (bonds to aid manufacturers); 
Coates V. Campbell, 37 Minn. 498, 35 N. W. 366 (bonds to aid manu- 
facturers) ; Lowell V. Boston, 111 Mass. 454, 15 Am. Rep. 39 (bonds 
to aid sufferers from Boston fire); Patty v. Colgan, 97 Cal. 251, 31 
Pac. 1133, 18 L. R. A. 744 (aid to flood sufferers) ; Lucas County v. 
State, 75 Ohio St. 114, 135, 78 N. E. 955 (annuities for the blind); 
Wisconsin Keeley Institute Co. v. Milwaukee Co., 95 Wis. 153, 70 N. 
W. 68, 36 L. R. A. 55, 60 Am. St. Rep. 105 (bounty to private in- 
ebriate hospital) ; State v. Froehlich, 118 Wis. 129, 94 N. W. 50, 61 
L. R. A. 345, 99 Am. St. Rep. 985 (bounty to private inebriate hospi- 
tal) ; State V. Switzler, 143 Mo. 287, 45 S. W. 245, 40 L. R. A. 280, 
65 Am. St. Rep. 653 (bounty to students attending state university) ; 
Kingman v. City of Brockton, 153 Mass. 255, 26 N. E. 998, 11 L. R. 
A. 123 (aid in érection of building for Grand Army post); State v. 
Osawkee Tp., 14 Kan. 418, 19 Am. Rep. 99 (furnishing seed grain to 
farmers); Deering & Co. v. Peterson, 75 Minn. 118, 77 N. W. 568 
(appropriation to purchase seed grain for those vi^ithout crops) ; Deal 
V. Mississippi County, 18 S. W. 24, 107 Mo. 464, 14 L. R. A. 622 
(bounties to growers of trees); Mo. Pac. Ry. Co. v. Nebraska, 164 
U. S. 403, 17 Sup. Ct. 130, 41 L. Ed. 489 (taking of railway right of 
way for private elevator) ; Atchison, T. & S. F. Ry. Co. v. Camp- 
bell, 61 Kan. 439, 59 Pac. 1051, 48 L. R. A. 251, 78 Am. St. Rep. 323 
(free tickets to stock shippers); Harp v. Choctaw, O. & G. Ry. 
Co. (C. C.) 118 Fed. 169 (compelling building of spur track to coal 
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mine); Oxnard Bèet Sugar Co. v.. State of Nebraska, 73 Neb. 57, 
66, 68, 102 N. W.- 80, 105 N. W. 716 (bounty for growers of sugar 
beets); Michigan Sugar Go. v. Dix, 124 Mich. 674, 83 N. W. 635, 5G 
h. R. A. 329, 83 Am. St. Rep. 354 (bounty for growers of sugar 
beets);-. Minnesota Sugar Co. v. Iverson, 91 Minn. 30, 97 N. W. 455 
(bounty for growers of sugar beets). 

■ It is also apparent that the prohibition of the right to engage in 
the banking business by individuals, except upon the terms stated, 
was the inducement to the passage of this act of the Législature. Un- 
less it be wholly void, there is no other state statute regulating the con- 
duct of the banking business, and to assume that the Législature 
would hâve passed this act, even although not applying to individuals, 
implies that it would hâve left individual bankers free from any re- 
straint, with liberty to operate as many banks as they chose, to re- 
ceive deposits, includiilg the public nioney, to operate with little or no 
capital, to make no reports, be subject to no examination, and pay no 
license fées while subjecting corporate banks to the strictest régula- 
tion, and only allowing them to do business when possessed of fixed 
and large arriounts of capital. 

Counsel at the argument conceded, and rightly so, as we think, that 
if the act could not lawfully prohibit individuals from engaging in 
the bankirig business, exCept upon the terms stated, the whole act must 
fail. In this view of the case, it has not been necessary to décide 
whether or not the act could be sustained as to existing banking cor- 
pOrationè, if it were valid in other respects. See section 1, art. 11b, 
Const. Neb: ; Greenwood v. Freight Co., 105 U. S. 13, 26 L. Ed. 961 ; 
Spring Vallev Waterworks v. Schottler, 110 U. S. 347, 352, 4 Sup. 
Ct. 48, 28 L. Ed. 173 ; New York, etc., Co. v. Bristol, 151 U. S. 556, 
567, 14 Sup. Ct. 437, 38 L. Ed. 269; Lake Sbore, etc., Co. v. Smith, 
173 U. S. 684, 698, 19 Sup. Ct. 565, 43 L. Ed. 858. Neither has it been 
necessary to décide whether the state, as a matter of régulation only, 
could restrict the business of banking to corporations, if the other re- 
strictions, ùnlike the présent guaranty fund provision, were ail such 
as lawfully could be imposed upon individuals engaged in that busi- 
ness. See Commonwealth v. Vrooman, 164 Pa. 306, 30 Atl. 217, 25 
L. R. A. 250, 44 Am. St. Rep. 603 ; State ex rel. v. Woodniansee, 1 
N. D. 246, 46 N. W. 970, 11 L. R. A. 420; State v. Scougal, 3 S. 
D. 55, 51 N. W. 858, 15 L. R. A. 477, 44 Am. St. Rep. 756. 

The act not only attempts to exclude individuals from engaging in 
the banking business, unless they do so through the agency of a cor- 
poration, but also attempts to impose upon them, as a condition to 
their engaging in that business even in that form, a duty to make good 
the obligations of ail other bankers in the state to their depositors. 
For the reasons before stated, we are of opinion that this cannot be 
donc consistently with the fourteenth amendment to the national Con- 
stitution, or with section 3 of article 1 of the state Constitution, and 
that the act is therefore void. 

It follows that the demurrer must be pverruled, and a decree must 
be entered enjoining the enforcement of the act. 
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THE HUDSON. 
(District Court, S. D. New York. Oetober 4, 1909.) 

Shipping (§ 141*)-^Cabbiaoe of Goods— Injtjby to Cargo. 

Damage to goat skins, a part of cargo on voyage from Shanghai to New 
York. Hehl that the ship was not liable, as the évidence showed that 
the damage was due to sweat and spray. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. •§§ 493, 49T-499; 
Dec. Dig. § 141.* 

Ixiss by périls of the sea, see notes to The Dunbritton, 19 G. O. A. 465 ; 
Southern-Inties Co., Ltd., v. Thynas, 64 C. C. A. 118.] 

(Syllabus by the Judge.) 

In Admiralty. Action by the Surpass Leather Company against the 
steamship Hudson. Libel dismissed. 

Kneeland & Harison, for Hbellant. 
Convers & Kirlin, for the Hudson. 

ADAM-S, District Judge. The Surpass Leather Company shipped 
at Shanghai in February, 1907, on the steamer Hudson, in good order, 
some 316 baies of untanned goat skins for deilvery in New Yorlc. 
Bills of lading were duly issued, acknowledging the receipt of the skins 
in good order. When the steamer reached her destination in May, 
1907, it was found that some 63 of the baies containing the skins were 
in a wet and damaged condition, whereby the libellant has suffered 
damages to the extent of $10,000. The libel alleged that the damage 
was not caused by sea péril, or any péril excepted to in the bills of 
lading, but was due to the unfit and defective condition of the steamer 
or to fault in the loading, stowage, custody or care of said cargo. 

The claimant of the steamer, after some admissions and déniais, 
alleged: 

"Seventh: Further answerlng and as a separaite defence herein, the claim- 
ant allèges that the bills of lading under wliich the skins referred to were 
càrried, stated that they were shipped in apparent good order and condition, 
and that the weigUts. quality and contents were unlindwn. They provided 
that the Steamsliip should be exempted from liability for loss or damage aris- 
ing from beat, insulïicient packing or reasonable wear and tear of packages, 
sweat, decay, vermin, rain, spray, effects of climate, putréfaction, evaporation, 
lieat of the holds, change of character, inher'ent quality or vice of the goods 
shipped, and land damage. 

ïhe claimant avers that the Steamship Hudson, her owners, master and of- 
ficers, duly performed ail the duties and obligations imposed on her by the 
bills of lading which eonstitute the contraet of carriage in this case and that 
i£ there waa any damage, as is alleged In the libel, which is not conoeded it 
was within the exemptions of the contraet and was due to sweat and to beat 
of holds and to otlaer causes within tlie exemptions, and was not caused by or 
contributed to in any manner by any fault or neglect on the part of the Steam- 
ship Hudson, her owners, master, officers or crew, or any one for whom the 
S-teamship Hudson or her owners, may bave been responsible. 

Eighth: Further answering, the claimant allèges that at ail the times here- 
Inbefore recited, the Steamship Hudson was engaged in transporting mereban- 
dise to a port in the United States of America and that her owners exercised 
due diligence to make her in ail respects properly manned, equipped and 
supplied and that, accordingly, under the terms and provisions of the Act of 

*Fgr other cases see same toplc & § numbjîk in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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Congress, approved February ISth, 1893, entitled 'An Aet relating to the Navi- 
gation of Yessels,' etc., the sald vessel and her owners are not to be held re- 
sponsible for any damage whicli may bave occurred in the manner alleged In 
thellbel." . 

The libellant daims that this wetness was due to sait water, while the 
claimant contends that it was caused by sweat or spray, which were 
causes of damage covered by the bill of lading exceptions. 

It appears that the skins were stowed in the No. 2 between decks 
of the steamer, which was a compartment about 100 feet long f rom the 
forward iron bulkhead. At a point about 38 feet forward of the 
engine room bulkhead, a wooden bulkhead had been erected, about 4 
years previously, for the purpose of forming a reserved coal bunker, 
which had been used at times for coal and at other times for gênerai 
cargo. There were doors in this bulkhead about 7 feet high by 6 feet 
wide, one on each side, which when cargo was carried in the place were 
taken down and laid on the deck. In the after part of this reserved 
space at the outer sides of the deck and about 2 feet forward of the 
engine room bulkhead was a 1^^ inch scupper on each side, with a 
grating on top, leading to the bilges. There were openings in the 
wooden bulkhead at the deck on each side to permit the flow of water 
to the scuppers. Thèse scuppers were the only means provided for 
draining the entire No. 2 between decks. The wooden bulkhead which 
formed the reserve bunker was almost directly under the bridge bulk- 
htad and about 2 feet aft of the after coaming of No. 2 hold. It was 
on the floor of this reserve bunker space that the skins in question 
were stowed. 

Between the after coaming of the No. 2 hatch and the bridge bulk- 
head a ventilator was situated, a little on the starboard side of the 
center of the vessel. The tube of this ventilator extended from 18 
inches to 2 feet above the deck, the hatch coaming being of the same 
height and the bridge bulkhead much higher. This ventilator, there- 
fore, stood in a narrow channel between the hatch coaming and the 
bridge bulkhead and the ofïicers ôf the vessel testified that any water 
coming on board vrould necessarily rush back and forth through this 
narrow space. 

The baies of skins were stowed on dunnage consisting of sticks of 
bamboo laid fore and aft and athwartship and of double matting laid 
over the bamboo. The damage found at New York was particularly 
noticeable on the sides and bottoms of the baies. It was described by 
one of the libellant's witnesses as "positively rotten" and by another 
as "decomposed, rotten." 

The question to be determined îs whether the damage was due to 
some fault on the part of the ship or was within the duly excepted 
clauses of the bill of lading, which included sweat and spray. 

The passage was a stormy one, especially in the Mediterranean and 
Atlantic Océan. The ventilators were kept open whenever practicable 
but the weather necessitated keeping them hooded for about half the 
time. 

The prépondérance of the testimony shows that the damage was 
due to fresh not sait water. The libellant's witnesses seemed to think 
otherwise but were not positive and admitted that the damage might 
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have been done by sweat. Thèse witnesses did not test the water and 
the claimant's witness Meikle placed the burlap surrounding the dam- 
aged baies in his mouth and tasted it and found that the taste was 
fresh. This was also found to be the case by other persons who tasted 
it. The daim therefore that the damage was due to sea \yater must 
fail. Possibly there was some slight damage from spray during the 
voyage but that was covered by an exception. 

The skins were stowed in a proper place and were duly ventilated. 
No fault can be found with the vessel in thèse respects. 

It is alleged that the scuppers of the between decks were insufficient 
and that the damage was attributable to such cause or to some stop- 
page of the scuppers prior to her sailing from the East. 

The vessel was built under a spécial survey of Lloyds and was under 
the supervision of a Lloyds représentative during the period of con- 
struction. She was rated in the highest class and the testimony shows 
that the number of scuppers had never been found insufficient on pre- 
vious voyages. The libellant's witness, Wilkinson, testified that the 
scuppers were sufficient to deal with any water in the space afïected. 
There can be no doubt that at the beginning of the voyage the scuppers 
were open and in good condition. The libellant's witnesses said that 
they found them closed a short time subséquent to the ship's arrivai 
hère but this should doubtless be attributed to exposure to the dust and 
cinders incident to rebunkering in New York. There is no satisfactory 
évidence to show that the scuppers were clogged when the ship first 
came into port. She arrived April 23rd and was at her berth April 25th. 
The libellant's witnesses did not examine the compartment until May 
Ist or subséquent thereto. The ship's officers examined it but found no 
water standing over the scuppers but on the contrary found them clear 
except for a few pièces of matting and some "washing stufï" on top, 
which one of them scraped off with his knife. This officer found the 
scuppers clear and upon opening up of the limbers, saw the water 
come down. This rubbish was probably washed from the deck through 
a ventilator hole opened up after the cargo was taken out. If, however, 
the scuppers were clogged during the voyage, there is nothing to 
show that the master and crew were négligent in allowing them to 
become so. They would not have access to them during the voyage and 
the dunnage and materials used were of the usual kind, such as would 
not be expected to clog scuppers. 

The damage to the skins, which was due to sweat and spray, as 
above indicated, is explainable by the climatic conditions encountered 
during the voyage, which began in February at Shanghai, where the 
weather was very cold. Thence the vessel proceeded to Singapore in a 
tropical latitude. From there, she again came into cold weather, strik- 
ing the North Atlantic in the early part of April. In coming from the 
Indian Océan, she met with sudden and great changes of température, 
conducive to the sweating of hold and cargo. The testimony shows 
that under the conditions prevailing, sweat is often produced in suffi- 
cient quantities to run along the deck and to accumulate to the extent 
of 3 or 3 inches in a single night. It should be remembered that it 
frequently became necessary to keep the ventilators closed. 

If there was any négligence in the management of the ship on the 
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voyage in failing to cover the ventilators, or remove them and stop 
the tubes in rough weather, or in failing to keep the scuppers clear, 
the owner is exempted from liability by the Harter Act (Act Feb. 13, 
1893, c. 105,27 Stat. 445 [U. S. Comp. St. 1901, p. 3946]), having 
used due diligence to make the ship seaworthy at the outset of the 
voyage. 

The libel is dismissed. 



THE FORT GEORGE. 
(District Court, S. D. New York, Qctober 6, 1909.) 

Collision (§62*)— -Ttios and Tows-^NEgligence. 

Towlng on a hawser in the Dtelaware Rivec. The tow collided with and 
damaged an anchored dredge. There wei'e only six inches of water be- 
tween the bottom of the barque and the bottom of the river. Held that 
the tug was in fault for proceediiig '*ltli an insufficient draft for the tow, 
and for castlng- off the hawser when in the proximity of the dredge, and 
the barque, linowing the facts, wae also lu fault for allowing the tug to 
proceed. 

[Ed. Note. — For other cases,' see Collision, Cent. Dig. § 80; Dec. Dig. § 

,62.*] : . 

(Syllabus by the Judge.) 

In Admirâlty.. Action. by the Marylànd Dredging Sr Contracting 
Company agaiflst Frank L,. Neall and the barque Fort George. Decree 
for, libellant. ■• ' ■ 

Robert H. Smith and Wing, Putnam & Burlingham, for libellant. 
Robinson, Biddle & Benedict, for Neall. 
Wallace, Butler & Brown, for.the Fort George. 

, ADAMS, District Judge. This action was brought by the Marylànd 
Dredging and Contracting Company, the owner of the dredge Vim, 
against Frank L. Neall, Trustée, owner of the tug Sommers N. Smith, 
tp recover the damages, said to amount to $9,000, resulting from a col- 
lision between the Vim and a barque in tow of the Smith in the Dela- 
ware River, about 10:30 a. m. of the 8th of December, 1906. Neall 
brbught the barque. Fort George into the action by pétition. The 
allégations against the Smith are that the Vim was at work deepening 
the river in the Deep Water Point Range Channel in the vicinity of 
Pennsville, New Jersey, and, New Castle, Delaware, under a contract 
with the Government of the United States. The dredge was lying with 
her head to the northward, being held in position by lines running 
from either side to anchors. The Smith had the Fort George in tow 
on a hawser of about 70 fathoms and was bound to sea from Philadel- 
phia. The weather was clear, the wind light from the north and the 
tide the last of the ebb. As the tug and tow approached, ail the lines 
on the eastward or starboard side of the dredge were slackened and 
sufficient room left for the tug and tow to pass safely on that side. 
Other dredges were working in the vicinity, the Chesapeake being 
about a quarter of a mile above the Vim and thePatapsco somewhat 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to' date, & Rep'r Indexes 
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less below. The Vim was slightly to the eastward of a line drawn be- 
tween the other dredges. As the tug and tow approached the Vim, 
after they had passed the Chesapeake, those on the Vim noticed that the 
Fort George was not steering after the Smith but was heading on 
a course to the eastward of the course of the tug, and, it is alleged, that 
while they were in this position, the tug by an extraordinary efïort 
changed the course of the tow rapidly to the westward, so that the 
barque was headed directly for the northerly end of the Vim and the 
tug cast ofif the hawser between the tug and the tow so that ail control 
by the tug was lost. While the tug passed the Vim in safety on the 
eastward side, the barque continued on her course and collided with 
the northerly end of the Vim about the center, doing the damage com- 
plained of. The libellant charges the tug with fault: (a) in failing to 
direct the course of the barque so as to avoid the Vim, (b) in failing 
to keep the barque a safe distance from the Vim, (c) in casting off 
the hawser, (d) in failing to avoid a collision with the Vim while lying 
in the channel engaged in her la w fui occupation. 

Neall, in his answer, after varions déniais and admissions, alleged as 
follows : . 

"Tenth: Further answerlng, the respondent allèges as follows: 

On December 8th, 1906, at about 7 A. M., the tug 'Sommers N. Smith,' belng 
well and sufflciently manned and equipped, left the port of Philadelphia for 
the Delaware Breakwater, with the Bark 'Fort George' In tow, astern upon 
a hawser of the usual and proper length. The bark 'Fort George' was in charge 
of a licensed pilot, who, with the captain of the bark, during ail of the times 
hereluafter referred to, was at the stem of said bark, and who was iu com- 
maiid and In control of her navigation. 

The weather was clear, the wind light, northwest, and the tide about low 
water. 

In the neighborbood of Nev.castle, Delaware, on the voyage down thé river, 
the tug 'Sommers N. Smith' approached the dredges 'Chesapeake' and 'Vim,' 
both of which were engaged in deepening the channel along the Deep Water 
Point Range. The upper of the dredges, the 'Chesapeake,' was three-guarters 
of a mile, or thereabouts, above the 'Vim,' and the signais on each dredge in- 
dicated that the 'Sommers N. Smith,' with the 'Fort George' in tow, shouW 
pass on the starboard, or eastward, side of the dredges. 

The tug and tow passed the dredge 'Chesapeake' safely to the eastward. 
Both vessels, the 'Sommers N. Smith' and the 'Fort George,' then and subse- 
quently, and until the happening of the collision hereinafter mentioned, were 
in the channel, in water of sufflcient depth for thelr proper navigation, and 
the course pursued by the tug 'Sommers N. Smith' was the course usual and 
proper under the circumstances. 

After passlng the dredge 'Chesapeake,' the 'Sommers N. Smith' observed that 
the 'Fort George,' either through inattention on the part of those in charge of 
her navigation, or in conséquence of defect in her equipment for steering, or 
for some other cause occurring withont any négligence or want of proper care 
or proper navigation on the part of the 'Sommers N. Smith,' failed to follow 
the 'Sommers X. Smith,' but held a course a point and upwards to the west- 
ward of that held by the tug, and such as Involved risk of collision with the 
dredges. The tug thereupon blew two blasts of her whlstle as a signal to the 
'Fort George' to hard-a-starboard her wheel, but the 'Fort George' failed to 
change her course. The 'Sommers N. Smith,' at the same tlme thèse signais 
were blown to the 'Fort George,' hard-a-starboarded her own wheel and puUed 
well ofC to the eastward in an attempt to haul the 'Fort George' to the east- 
ward and clear of the dredge. It became apparent to the navigating offlcers 
of the tug that it was impossible to pull the 'Fort George' against her helm, 
and the master of the 'Sommers N. Smith' called to the pilot ou the 'Fort 
George' to inquire if the 'Fort George' could pass to the westward of the 
172 F.-~S4 
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dredge. The master of the tug wag answered in the affirmative, and there- 
upon immèdlately stopped the tug In order to slack the hawser, and caused 
it to be eut, so as to enable the 'Fort George' to port her helm and pass to the 
westÀvard of the dredge as the pilot had indieated the 'Fort George' was able 
tQ do. 

T^e 'Fort George," however, still continued upon the same course, and not- 
Wlthstandlng there was sufflclent time and space if the 'Fort George' had been 
properly eqnlpped and properly uavigated, by porting her helm, for the bark 
to hâve passed the dredge to the westward, or, by dropplng her anchor, 
to hâve avolded any collision, the 'Fort George' was permltted, in conseqtienee 
of the inattention and négligence of those in charge of her navigation or by 
reason of def èctive eç(uipment, or for some other cause, without any négligence 
or improper navigation on the part of the 'Sommers N. Smith' to corne into 
collision with the dredge 'Vim,' thereby inflicting certain damage, which was 
greatly exaggerated in said llbel. And respondent allèges that the said 'Som- 
mera N. Smith' was at the time of the said collision well and sufflciently man- 
ned and éqùipped and preserving the proper lookout ; and that the said colli- 
sion and the damages alleged to hâve been sustained by the dredge 'Vim' in 
conséquence thereof were not due in any respect to the négligence or careless- 
ness of the master of the tug 'Sommers N. Smith' or any of her crew." 

Prior to filing the above answer, Neall filed a pétition, alleging 
practically the same facts and that the faults of the collision were 
writh the Fort George, and caused her to be brought into the action. 
The charges of fault against the barque were as follows: 

"(a) In falllng to keep a proper lookout. 

(b) In failing to observe the position of the dredge 'Vim.' 

(c) In failing to observe the course of the tug. 

(d) In failing to steer af ter the tug 'Sommers N. Smith.* 

(e) In failing to direct the course of the 'Fort George' so as to avoid the 
dredge 'Vim.' 

(f) In failing to keep the 'Fort George' at a safe distance from the dredge 
'Vim.' 

(g) In failing to drop an anchor to avoid coming into collision with the 
dredge 'Vim.'' 

(h) In failing to do anything to avoid a collision with the dredge 'Vim' and 
in other respects to be made known at the trial." 

The claimant of the barque, in connection with some admissions and 
déniais, alleged as follows : 

"On December 8, 1906, at about 7 A. M. the tug Sommers N. Smith left the 
Port of Philadelphia for the Delaware Breakwater with the Barque Fort 
George in tow astern upon a hawser. The Barque Fort George was in charge 
of a licensed pilot who, with the captain of the Barque, was during ail of the 
tlmes herelnafter referred to, on the poop deck at the stem of said Barque 
near her wheel, and who was directlng her steerlng. Aside from the mère 
duty of steerlng after the tug, whlch rested upon and was perfoimed by those 
in charge of the Fort George, the navigation of the Fort George was entirely 
under the direction and eontrol of the tug Sommers N. Smith. The weather 
was clear and the wlnd light. In the neighborhood of New Castle, Delaware, 
the tug Sommers N. Smith approached the dredges Chesapeake and Vim, both 
of which were anchored in the channel with signais set indicating that vessels 
])assing down the river should pass to the eastward of the said dredges. 
Throughout the voyage those in charge of the Fort George had steered direct- 
ly after the tug, as was their duty, and prior to passing the dredge Chesapeake 
the Fort George had answered her helm readily and had foUowed exactly in 
the course of the tug. Both tug and Barque passed safely on the eastward 
.side of the dredge Chesapeake. Shortly after passing that dredge, however, 
the channel was found to be extremely shallow, so that the barque was barely 
clearing the bottom, if she was not slightly in the mud. On aceount of the in- 
suffleient depth of water the Fort George began to 'suek the bottom' and fall- 
ed to answer her helm. At this time she was heading almost dlrectly for the 
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dredge Vim which was between a quarter and a half a mile away, and was pro- 
ceedlng under a starboard wheel. 

Upon observing that the ship dld not answer her helm readily the pllot of 
the Fort George ordered the wheel put hard-a-starboard, which was done, but 
without effect. Shortly afterward the tug blew two whlstles, whereupon the 
pilot of the Fort George shouted to the captaln of the tug that the Barque 
would not steer. The tug had meanwhile been sheering off to the eastward. 
Instead of continuing to tow on the Barque, however, the tug, immediately 
upon reachlng a position well off to the eastward of the Barque, slowed down 
and the captaln of the tug called to those on the Fort George to cast off the 
hawser and port her helm. This order the pllot of the Fort George counter- 
manded and refused to obey, as the Fort George was then only about one of 
her lengths from the dredge, and It was Impossible by the opération of her 
helm alone for her to go clear on either side of the dredge. The captaln of 
the tug, however, Immediately after giving the order to cast off the hawser, 
ordered it eut and it was immediately eut by one of the erew of the tug. The 
Fort George was thus left helpless, except for the action of her helm, which, 
as above stated, was extremely slight. Upon seeing that the hawser had been 
eut the pllot ordered that the anchor be let go, but upon seeing that it was 
too late to prevent a collision by this means and fearing also that an anchor 
dropped in such shallow water mlght punch a hole in the bottom of the ship, 
he immediately countermanded this order. The Fort George, wlth her helm 
still hard-a-starboard was carrled on by her own momentum past the dredge 
Vim, passlng on the eastward side of sald dredge, which she barely touched 
in passlng. So far as those aboard the Fort George could observe, that 
vessel did not toueh the body of the sald dredge, but merely the chains by 
which the buckets were suspended from the A frame of the sald dredge. Thèse 
chains were brushed by the jlb-boom guys on the starboard side of the Fort 
George. The Fort George then drlfted on for abont three ship's lengths and 
went flrmly aground at a point somewhat nearer the Delaware shore than the 
position of the Vim. The helm of the Fort George remained hard-a-starboard 
until after the collision. Had the tug Sommer» N. Smith continued to tow on 
the Fort George instead of slaclting and cutting her hawser, the Fort George 
would undoubtedly bave been drawn clear of the dredge. There was not suffi- 
cient depth of water to westward of the dredge Vim for the Fort George to 
hâve passed on that side, even if she could bave directed her course sufflciently 
to westward, which she could not hâve done by the action of her helm alone." 

During the trial, faults were alleged by the Fort George against the 
Smith as follows: 

"(1) In that. If the power of the Sommers N. Smith was insufllclent to control 
the movements of the Fort George in the shallowest water to be met with, the 
tug should hâve anchored during the lowest water. 

(2) In that no sufficlent lookout was maintained on the tug and in that the 
tug dld not seasonably discover that the Fort George was not followlng direct- 
ly in the course of the tug. 

(3) In that the tug did not seasonably turn to the eastward and did not sea- 
sonably use her utmost power to control the heading of the Fort George which 
was not under the control of her own helm as the tug with due diligence would 
iiave discovered earlier than she did. 

(4) In that the tug when she turned under a starboard helm did not use a 
hard-a-starboard helm and did not turn as rapidly and as far to eastward as 
possible. 

(5) In that the tug slacked and eut the towing hawser and in that the tug 
dld not continue towing wlth her utmost power on the Fort George." 

The testimony shows that at the time of the collision the tide was 
nearly ebb. The water in the channel was only SSi/o feet deep, while 
the barque was drawing 23 feet. There was therefore not more than 
6 inches between the vessel and the bottom of the river. It is weli 
known that vessels will not steer well under such circumstances and 
on this occasion she refused to yield to her helm but having been point- 
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ed at the dredge, kept on and struck her, notwithstanding a change of 
the helm to endeavor to carry her to the eastward. It was the duty 
of the master of the tug to know the danger of attempting to tow 
the barque when the water was so low. The position of the Vim was 
well known and when the Smith undertook to tow the barque in her 
vicinity, she took the risk of what would probably ensue. The danger 
was recognized too late for effective préventive measures. The cutting 
of the hawser, as ordered by the master of the Smith, was not in time 
to prove of any effect even if it was not a fault on the part of the 
Smith to thus give up control of her tow, leaving it helpless. It is not 
estabHshed that the Fort George agreed with the tug to pass to the 
westward of the dredge. It was too late to drop her anchor and it 
was a dangerous thing to do in any event. The Smith should be con- 
demned for thèse reasons. 

The situation was also known to the barque. Her pilot was aware 
that the dredges were lying in the channel, of the state of the tide and 
the draft of the barque. It was évidently the duty of the pilot on 
board of the barque, or of her master, to warn the tug of the facts and 
that it was not safe to proceed. In allowing the tug to go on, the 
barque participated in the risk and must bear a part of the consé- 
quences, 

There will bea decree against the respondent Neall and the barque, 
with an order of référence. 



ENCÏCLOP^DIA BRITAXNIOA CO. y. WBRNER CO. et al. 
(Circuit Court, D. New Jersey. September 9, 1909.) 

iNJUNCTioN (§ 226*)— Violation— Excuse— Agbeemknt of Paeties. 

Where an agreemeut betweeu the parties to a suit iu a fédéral court for 
the entry of a consent decree for an injunction also contalned provisions 
inteucled to modlfy the opération of the decree, and inconglsteut with its 
ternis, tlie court will not impose a fine for violation of the decree as for 
a civil contempt for the beneflt of the other party, when such violation 
arose from a différence of opinion as to the construction of the agreenient. 

[Ed. Kote. — For other cases, see Injunction, Cent. Dig. § 478; Dec. Dig. 

In Equity. On pétition to punish for contempt. 
See, also, 138 Fed. 461. 

Frédéric R. Kellogg and Vroom, Dickinson & Scammell, for peti- 
tioner. 

George W. Seiber and James & Malcolm G. Buchanan, for re- 
spondents. 

LANNING, Circuit Judge. This is an unfair trade case. The bill 
of complaint was filed in 1903 by the Encyclopsedia Britannica Com- 
pany, hereinafter called the Britannica Company, for an injunction to 
restrain the défendants the Werner Company and the American News- 
paper Association from using in their business, or in connection with 
encyclopsedias and books published and sold by them, the words "En- 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cyclopsdia Britannica" or "Britannica." After answers had been filed 
by the défendants and the complainant had taken proofs in this country 
and in Great Britain, the parties consented to the entry of a final decree 
enjoining the défendants, and their officers and agents, from using 
the above mentioned words in their business. The Britannica Company 
now charges by its pétition that the Werner Company, Paul E. Werner, 
its président, Richard M. Werner, its vice président, C. I. Bruner, its 
treasurer, and H. Kendig, its secretary, hâve violated the decree. 
Upon that pétition a rule has been allowed requiring the Werner Com- 
pany and its said officers to show cause why they should not be pun- 
ished for contempt. The présent hearing is on that rule. 

The entry of the final decree was preceded by the exécution of two 
agreements. The first of thèse agreements was dated February 23, 
1906, and was executed by the Britannica Company, as party of the 
first part, the Werner Company, the principal of the two défendants 
in the suit, as party of the second part, Paul E. Werner, président of 
the Werner Company, as party of the third part, and Horace E. Hoop- 
er and Walter M. Jackson, the principal stockholders of the Britannica 
Company, as parties of the fourth part. This agreement contained 
amongst other things the following provisions: 

Clause 1 : That the Britannica Company would at once dismiss ail 
suits then pending between it, as complainant, and the Werner Compa- 
ny and the American Newspaper Association, défendants, excepting 
the suit in which this proceeding is now had. 

Clause 3: That until March 1, 1908, the Britannica Company would 
bring no suits or actions at law against the Werner Company on ac- 
count of the latter company's publication and sale of the new Werner 
édition of the Encyclopœdia Britannica in the United States, as that 
work was then printed and published by the Werner Company, or 
interfère with the sale of such work, provided the Werner Company 
should comply with the conditions of the agreement. 

Clause 4, subd. "c" : That the Werner Company would at no time 
prior to March 1, 1908, sell or dispose of any copies or sets of the work 
then known as the new Werner édition of the Encyclopaedia Britannica 
except by direct contracts with individual subscribers and consumers of 
the work to be supplied by the Werner Company direct, or by J. A. 
Hill, the Gîobe Publishing Company, or the American Newspaper As- 
sociation ; that is to say, that it would not sell any sets of the said work 
in bulk, either to the trade or agents, or to any other concern what- 
soever. In a subséquent part of clause 4 it is also provided that the 
Werner Company should pay to the Britannica Company as liquidated 
damages $10 for each set of said work sold in violation of subdivision 
"c" of clause 4. 

Clause 5 : That on March 1, 1908, or within a reasonable time there- 
after, a final decree and injunction should be entered in this suit. 

Clause 7 : That upon the entry of the decree and compliance by the 
Werner Company and Paul E. Werner with their covenants and obliga- 
tions mentioned in the agreement the Britannica Company would pay 
to the Werner Company $60,000, and that, after the entry of the de- 
cree, the Werner Company should be allowed to sell books, except the 
préfaces and title pages thereof, printed from any of the sets of plates 
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then in existence called the "Warner plates," the "Allen plates," and 
the "Stoddart plates," and to use ail the literary matter in the said new 
Werner édition of the Encyclopsedia Britannica as the same was then 
being printed from said plates, and that the books thus printed should 
be sold under some name to be mutually agreed upon by the parties 
to the agreement; and also that, after the entry of the decree, the 
Werner Company would continue to comply with the obligations of 
subdivision "c" of clause 4, and with the provisions of clause 4 re- 
garding liquidated damages payable in cases of sales in bulk, except 
that the restriction as to sales in bulk should apply only to unbound 
sets, and not to books bound in cloth or leather, and also that any sets 
or portions of sets of the new Werner édition of the Encyclopsedia 
Britannica which should be returned to the Werner Company by the 
purchasers after March 1, 1908, might be resold by the Werner Compa- 
ny within six months after March 1, 1908, under the name of "The 
Werner Edition of the Encyclopaedia Britannica," provided that before 
any such resale notice should be first given to the Britannica Company 
of the number of sets thus returned, whereupon it should hâve the first 
and exclusive right, within 10 days thereafter, to purchase the same 
from the Werner Company at the manufacturing price thereof. 

On December 19, 1907, 21/2 months previous to March 1, 1908, it 
will be observed, the Britannica Company, the Werner Company, and 
Paul E. Weraer executed a second agreement, by which the Werner 
Company and Paul E. Werner consented to the immédiate entry of the 
decree for injunction. The Britannica Company thereby agreed that 
it would take no steps to compel the Werner Company to obey the 
decree before May 1, 1908, nor any -steps to punish any violation of 
the decree committed before May 1, 1908, provided the terms and con- 
ditions of the agreement of February 23, 1906, should be in ail respects 
kept and performed by the Werner Company, and provided, also, 
that the terms of the decree and each of them should be strictly com- 
plied with by the Werner Company on and after May 1, 1908. 

The decree for injunction was entered on December 20, 1907, with 
a stipulation of the solicitors of the parties annexed thereto, stating 
that the facts recited in the decree were in ail respects correct, and that 
the parties each assented to its entry. The decree adjudged that the 
Britannica Company had established its exclusive right to the use in 
the United States of the words "Encyclopsedia Britannica" and "Bri- 
tannica" as trade-names designating the origin and ownership of their 
work known as the Encyclopsedia Britannica, and enjoined the Werner 
Company, its officers, agents, servants, employés, associâtes, succes- 
sors, and assigns from using or employing the words "Encyclopsedia 
Britannica" or "Britannica" as the name or style of, or in connection 
with, any encyclopsedias or publications of an encyclopsedic nature, or 
in any circulars or other literature relating thereto, and from publishing 
or selling, . through agents or otherwise, any encyclopsedia, books, or 
publications, bearing thereon the name "Encyclopsedia Britannica" or 
"Britannica," or any colorable altération or simulation thereof, etc. 

It thus appears that the operative effect of the decree of the court 
was suspended and materially modified by the parties by private agree- 
ments between them, The record of this proceeding shows that there 
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'.vere différences 6î opinion between the parties as to the meaning and 
effect of several of the provisions of the agreements. The language 
of the decree is clear. The fact that it was entered by consent did not 
in any wise impair its authority. If the court had its decree and the 
acts of the défendants only to consider, its duty would be simple. But 
the Britannica Company now asks the court to punish the Werner 
Company and its ofificers, not for their disobedience of the decree as 
it was pronounced by the court, but for their failure to observe the 
decree in the manner privately agreed on by the parties to the suit. 
In other words, the court is asked to punish by fine or imprisonment 
certain parties who, the Britannica Company says, hâve not kept their 
agreements with it. Instead of asking for a decree embodying the 
provisions of the agreements, the Britannica Company obtained from 
the court a consent decree which by its terms wSs immediately op- 
erative, but which by a private understanding between the parties was 
not to become operative until some future time. The decrees of courts 
cannot be modified by agreements between suitors. The proofs before 
me show that the acts of the Werner Company and its officers were 
plainly violative of the terms of the decree. But, while the decrees of 
courts cannot ordinarily be violated with impunity, the same proofs 
also show that the violation in this case was the resuit, not of a spirit 
of disregard for the authority of this court, but of différences of opin- 
ion between the parties as to the proper construction of their agree- 
ments. For example, there are disputes as to whether the agreement 
of December 19, 1907, extended the period within which the Werner 
Company might sell certain of its encyclopsedias from six months after 
March 1, 1908, to six months after May 1, 1908, and also as to what 
were the rights of the Werner Company under the agreements to make 
sales in bulk and sales of books returned by purchasers. There is not a 
disputed question in this proceeding that calls for a construction of 
the language used in the decree. The disputes relate wholly to the 
meaning of the agreements. The construction of the agreements now 
contended for by the counsel for the Werner Company may not in ail 
respects be sound, but, even if unsound, I do not find that the Werner 
Company's officers in the acts complained of intended to contemn the 
authority of this court, and therefore I do not find in the case any 
proper basis for treating those acts as a criminal contempt. 

The Britannica Company, however, does not ask that the W^erner 
Company or its officers should be held guilty of a criminal contempt. 
If so adjudged, any fine imposed would go to the United States. Its 
counsel urge, with much zeal, that, while this is a contempt proceeding, 
it is not to vindicate a public right or the authority of this court, but 
that it is in its nature a civil proceeding designed to give satisfaction 
to an injured party, and that whatever fine may be imposed should be 
paid to the Britannica Company by way of satisfaction for the damages 
which it claims it has sustained. Assuming for présent purposes that 
a fédéral court has jurisdiction of so-called civil contempt proceedings, 
and that it may impose upon a violator of its decree or its injunction a 
fine the amount of which shall be equal to the damages sustained from 
the violation by the party in whose favor a decree or injunction was 
granted, and that it may also direct that fine to be paid to such party. 
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the jurisdiction sliould not be exercised in such a case as this. The 
very f act that the disputes in this case are based wholly on two private 
agreements which antedate the decree, and that those agreements are 
inconsistent with the decree and were intended by the parties to control 
its operative effect, is sufficienfreason for holding that whatever dam- 
ages the Britannica Company may hâve sustained by tlie Werner Com- 
pany's breach of the agreements should be recovered in an action at 
law and not in a contempt proceeding. 

I conclude, therefore, that the rule to show cause should be dis- 
charged and the pétition dismissed, with costs. An order to that ef- 
fect may be prepared by counsel. 



JOHNSTONE V. FURNESS, WITHY & CO., Limited, et al. 
(District Court, S. D. New Yorli. October 11, 1909.) 

SlIIPPlNG (§ 132*)— INJURY 10 CARdO— NEGLieENCE IN LOADING. 

Damage to cotton on a' lighter In the harbor of Savaiinah, Oeorgia. 
Held ,tixa.t the damage was due to, water belng pumped on the lighter by 
the steamer Dalton Hall, belonging to Furness, Withy & Oo., and that 
there was no fault ou the part of the Atlantic Coast Line Railroad Com- 
pany. 

[Ed. Note.— For ôther eases, see Shipping, Cent. Dig. § 484; Dec. Dig. 
§ 132.*] 

(Syllàbus by the Judge.) 

Action by Frederick F. Johnstone against Furness, Withy & Co., 
Limited,, arid the Atlantic Coast .L,ine Railroad Company. Decree 
against Furness, Withy & Co., Limited. Pétition against railroad Com- 
pany dismissed. 

Kneeland & Harison, for libellant. 

Convers & Kirlin^ for Furness, Withy & Co. 

Stewart & Shearer, for Atlantic Coast Line R. Co. 

ADAMS, District Judge. This action was brought by Frederick 
F. Johnstone against Furness, Withy & Co., Limited, to recover the 
damage, said to amount to $3,069.93, caused by the wetting of 155 
baies 01 a shipment of 200 baies of cotton, while on the lighter No. 
23 in the harbor of Savannah, Georgia, on the ITth of October, 1904. 
The allégations are that Johnstone shipped the cotton on a through 
bill of lading to Genoa, Italy, f rom Montgomery, Alabama, and while 
on the said lighter in the harbor of Savannah on the said day, in readi- 
ness for shipment on the respondent's steamer Dalton Hall, the lighter 
sank through unseaworthiness, causing the damage. 

Furness, Withy & Company brought into the action the Atlantic 
Coast Line ' Railroad Company, alleging that the lighter was taken 
alongside of the Dalton Hall on October 15th by a tug employed by the 
Railroad Company and remained mooréd as she was left by such tug, 
no cargo having been removed and that no work was donc in loading 
the steamer on the night of October iSth or on Sunday, October 16th. 
It was further alleged that during the nights of those days, pursuant to 

*For Other cases see same topic & § numebe lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the laws and régulations of the port, the crew of the steamship were 
compeHed to go ashore at 6 p. m. and remain during the night; that 
on Monday, the 17th, when the officers of the steamer arrived on board 
to proceed with her loading, it was found that the Hghter had sunk 
alongside the steamer and the cotton in question was floating in the 
water or had drifted ashore; that the damage was not due to any 
fault of the steamer but was owing to the unfit and unseaworthy con- 
dition of the lighter, or to the improper loading or overloading of the 
lighter by the agents of the Railroad Company or to some neglect or 
default of the same ; that the cotton at the time of the damage was 
in the custody of the Atlantic Company and not in the custody of the 
Dalton Hall ; that the négligence to which the damage was due was the 
act of that company, and it would be in the furtherance of justice to 
bring it into the action. 

The Atlantic Company filed its answer to the pétition, in which it 
was alleged, after some déniais and admissions : 

"On September 26th, 1904, tlie respondent received from F. F. JoLnstone & 
Company at Montgomery, Alabaina. 2(X) baies round lap cotton, for wliieh it 
Issued and delivorod to said .Tohnstoiie & Company the tlu'oiisîh bill of lading 
hereinbefore meiitioned, whereby, aniong other things. it was a.creed that 
said cotton should be 'carried to the port of Savannah. Gecji-gla, and thence 
by S. S. Olenwood to the port (B) of (Genoa, Italy) * * * and to be thcre 
delivered in Hko good ordcr and condition on * * * (to the order of F. F. 
Johnstone & Company), or to consipnee's assigns', or to another carrier on the 
route to destination, if cnnsigned beyond suid port (R). npon payment, im- 
mediately on disfharge of the property. of the freighf frniii Montgomery to 
Oenoa. Italy, of 03 cents, United States gokl currency, per 100 pounds gross 

weight * » * Inland RS 

Océan , 2," 

Said bill of lading contained the following proviffions. among others: 

'The carrier shall hâve the liberty to * * * lig'iter * * * and to 
load and discharge goods at any time.' 

î^irtlier 

'3. No carrier shall be liable for any loss or damage not occurring on Its 
portion of the route, nor after said property is ready for delivery to the next 
carrier.' 

'13. This contract is executed and accomplished, and ail llability hereunder 
terminâtes, ûpon delivery of said property to the exporting steamer, her mas- 
ter, agent or servants, or to the exporting steamship company, or on the 
pier usually used by the exporting steamer at the said port (Savannah), wheth- 
er or not the same may be the property of or used as a wareliouse by the in- 
land carrier also. * * * ' 

When said cotton reached Savannah In the regular course of transporta- 
tlou the respondent received instructions from Straehan & Company, agents 
of Fumess, Withy & Company, Limited, to hâve the libellant's shipment of 
iitàO baies delivered to the -steaniship Dalton Hall. Pursuant to such instruc- 
tions, the respondent, which had no Ijghters of its own at this port for car- 
rying cotton. unloaded the said 200 baies on the end of its wharf and delivered 
the sanie into the hands of Savannah Lighterage & Transfer Company to be 
conveyed as it saw fit'tô said Steamship Dalton Hall pursuant to the contract 
between the said Savannah Lighterage & Transfer Company and the respond- 
ent as aforesaid. 

The agents and servants of said Savannah Lighterage and Transfer Com- 
pany loaded the said 200 baies of cotton together with 302 other baies on 
board lighter No. 23 which was either owned or rented by them and said 
lighter was then towed alongside the steamship Dalton Hall on the afternoon 
of Friday, October 14th, 1904, on which date the mate of said steamship duly 
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feeeipted for said cottou. The next ijioming tbe discliarge of said lighter iiito 
said steamship was begun. Duriiig tlieday 102 square baies of eottoii were 
dlseharged from the lighter and taken on board tbe steamship, together wltli 
45 baies Of the Johnstone shipment, leaiving 155 baies still on board the 
lighter. 

On October 15th, 1904, the master of said steamship executed and delivered 
to the respondent a receipt for said 20O baies as set forth in the sixth article 
of the libel. 

The discharge of said lighter was exclusively under the eontrol and man- 
agement of the steamship Dalton Hall and the agents of Furness, Withy & 
Company, Limited, who as the respondent is informe<l, so negligently and 
improperly discharged the cargo of said lighter that during the night of Octo- 
ber lGth-17th, 1904, she sank. 

Said lighter was tight, stauneh, and strong, and in ail respects seaworthy. 
She did not spring a leak and her slnklng was due solely to the négligence of 
those in charge of the steamship Dalton Hall, In that they did not unload her 
wlth care and skill, but instead allowed a portion of her cargo to reniain at 
one end of the lighter, whieh put her by the head or by the stern, so that she 
took in water over her decks and thus fiUed and sank. Said lighter was 
afterwards raised and put into service and continued in service for many 
months without repairs of any klnd. 

Whatever loss or damage was sustained by the libellant was due solely to 
the négligence of the respondent Furness, Withy & Company, Limited, and 
those in charge of the steamship Dalton Hall." 

On the trial an amendaient was asked for, as foUows : 

"And further, in that they negligently allowed a stream of water from the 
steamship's pumps to flow ou to the lighter on the morning of October 17 thus 
causing the lighter to sink." 

The proposed amendment was strenuously objected to by Furness, 
Withy & Co., but after considération, I hâve conckided to permit it. 
The only substantial effect is to make the pleadings conform to the 
proof, which was properly received in replying to a gênerai allégation 
of négligence and simply gave particulars. I hâve also allowed a pro- 
posed amendment of the libellant not hereinbefore alluded to. It only 
serves the same purpose. 

The testimony shows that the lighter arrived alongside of the steam- 
er on the 14th of October, about 7 or 7 :30 P. M. Upon arrivai, or 
shortly thereafter, the 200 baies were receipted for by the mate of the 
steamer. On the next day, the 15th, the master signed a receipt for 200 
baies. Thèse were round baies. There were also 102 square baies 
loaded on the lighter. At the time of delivery ail of the crew were on 
shore and the ship in charge of a watchman. On the 14th, 45 baies 
of the 200 were removed from the lighter to the steamer. The cotton 
was loaded on the lighter in the usual and customary manner. The 
quantity was not in excess of her safe capacity. She was ail right up 
to 5 o'clock Monday morning as seen by the watchman who had ex- 
amined her three times during the night. She was found to be sink- 
ing at 14 before 6 o'clock, 

There can be little doubt of the lighter's seaworthiness. After this 
occurrence, she was pumped out, repaired at an expense of $28 and 
put to work again and continued working, carrying full loads. Some 
other reason than unseaworthiness must be found for the sinking. 

It appears that water was pumped into her by the steamship be- 
tween 5 and 7 o'clock Monday morning. Several crédible witnesses 
said the flow was from the ship's discharge pipe. She was moored on 
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the port side, opposite some discharge pipes of the steamer. Thèse 
pipes were situated about amidships of the engine a little abaft the mid- 
dle of the ship. The lighter was 65 feet long. The steamer was 337 
feet long on the water's line, her water ballast tanks occupying the 
first 21 feet; hold No. 1, 60 feet; hold No. 2, 73 feet; the engine 
and boiler room, 56 feet; hold No. 3, 58 feet; hold No. 4, 54 feet, 
and the water ballast tank the remaining 16 feet. This would bring the 
lighter under the discharge pipes. Several witnesses saw a 5 inch 
stream of water coming out of the pipe, early Monday morning, which 
struck the deck of the lighter a little forward of a hatch. It was tes- 
tified that a stream of this size would fill the lighter in from 15 to 20 
minutes. 

The steamer's crew had taken possession of the lighter, moved her 
at their pleasure, put tarpaulins over the cotton, and some time Satur- 
day, the 15th, removed from her 45 baies. In connection with the 
receipt given, there can be no doubt that the steamer was in f ull charge. 
In view of thèse facts, the burden was upon her to show that the 
sinking and the damage to the cotton was due to some act not under 
its control. The owner bas accepted this burden but bas f ailed to show 
that the cause of the sinking was due to any act for which it is iiot it- 
self responsible. 

There will be a decree for the libellant against Furness, Withy & 
Company, with an order of référence. The pétition against the Rail- 
road Company is dismissed. 



THE CHARLES H. lîLINCK. 

(District Court, S. D. New York. October 12, 1909.) 

Seamen (§1 11, 29*)— NEGLIGENCE OF Fellow Sebvant— Injuby to Sbaman— 
Damages. 

Injury to seaman from becoming entangled in a winch wlien engaged 
in hoisting tlie spanker. Held that the vessel was not liable for the In- 
juries as they happened throtigh thé négligence of the mate, but that the 
seaman was entltled to care and maintenance under the doctrine of The 
Osceola, 189 U. S. 158, 2.5 Sup. Ct. 483, 47 L. Ed. 760. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 39, 40 ; Dec. Dig. 
§§ 11, 29;* Master and Servant, Cent. Dig. §§ 211, 402, 592, 734.] 

(Syllabus by the Judge.) 

Libel by John Kersh against the schooner Charles H. Klinck. Case 
referred to commissioner. 

Simon O. Pollock, John F. Mclntyre, and David C. Hersh, for 
libellant. 

Bertrand L. Pettigrew, Frederick B. Campbell, and Henry S. Cur- 
tis, for the schooner. 

ADAMS, District Judge. This action was brought by John Kersh 
to recover his damages, said to be $10,000, sustained through the loss 
of his right arm, a little below the elbow, while engaged in performing 
his duties as seaman on the schooner Charles H, Klinck, on the 23d 

•If'or other cases see same topic & 8 Ku»ii)i;a in Dec. & Am. Jûigs. 1907 to date, & Rep'r Indexes 
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day of February, 1907. She was tlien lying off tlieChatham Ligîitsliip, 
Long Island Sound. The libellant was operating the winch, vvhich re- 
ceived its power from a gasoline engine located in the fdrecastle cab- 
in, through which the winch ran, one drum head coming ont on the 
port side and one on the starboard side. Some little distance above 
the winch-head was a rod which ran through the cabin, and started or 
stopped the winch as was desired. The engine had previously been 
started and was going at the time regardless of the use of the winch. 
In order to sta.rt the winch from the port side, it was necessary to pull 
out the Connecting rod, and to push it in to stop it. 

Thej' were raising the spanker on the vessel, and the libellant, acting 
under the directions of the mate, took some turns with the halyards 
around the drum on the port side. The libellant in his libel describes 
the accident as follows, viz. : 

"That on or about the 23d diiy of Febi-uar.y, 1007, the schooner had been at 
anehor in the eastern end of the sound nnd was about to get up her aiichor 
and hoist her sails for the purpose of proeeediiig on her voyage ; that the libel- 
lant was ordered by the mate of tlie vessel to stand at the winch of the vessel 
for the purpose of hoisting the sails ; that while standing there hls hand be- 
came entangled in the rope of the fall which led around the winch, and he 
was for the moment unable to extricate himéelf. The winch at thè time was 
stopped. The mate of the vessel, who was aft on the vessel, shouted to the 
men at the winch to hoist away the spanker, and thereupon the sailor who 
was on the other side of the winch and who eould uot see this libellant from 
where he stood, started the winch, although the libellant; had shouted to the 
mate that his hand was entangled and not to allow the winch to be started. 
The resuit of the starting up of the winch in this maniier was such that the 
libellant's right arm was so crushed by the fall and the winch that It became 
necessary to amputate it, and the libellant bas thereby lost his right arm." 

This seems to be a correct account of the occurrence. The mate, who 
was called by the claimant, gave a somewhat' différent' Version of the 
matter, butT think the foregoing should be regarded as accurate. 

It appears that the mate was standing somewhat aft of the place 
of the accident but in full view ôf the winch and what was taking place. 
He should hâve seen what was being donc and the accident is no 
doubt attributable to his carelessness in giving directions to go ahead 
with the engine, while the libellant was so situàted as to be liable to 
injUry from its: movemcnt. 

It is claimëd by the libellant that in conséquence of the dangerous 
method of operating the winch, the vessel was rendered unseaworthy, 
but it does not.appear that the accident happened through such cause, 
but, as stated above, from the action of the mate. 

This conclusion precludes a recovery for personal injuries but the 
libellant is entitled to the sum that will be necessary for his mainte- 
nance and care, under the doctrine of The Osceola, 189 U. S. 158, 23 
Sup. Ct. 483, 47 L,. Ed. 760. The case is therefore referred to a com- 
missioner for further proceedings in such respect. 
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MEMORANDUM DECISIONS. 



ATCHTSON, T. & S. F. RY. CO. v. UNITED STATES (two cases). (Cir- 
cuit Court of Appeals, Eightli Circuit. October 5, 1909.) Nos. 3,027, 3,028. 
In Error to the District Court of the United States for tlie District of Colo- 
rado. George A. H. Fraser (Henry T. Rogers, Daniel B. Ellis, Lewis B. John- 
son, and Pierpont Fuller, on the brief), for plaintif! in error. Ralph Hartzell 
and Philip J. Doherty, for the United States. Before SANBORN and VAN 
DBVANTEB, Circuit Judges, and WILLIAM H. MUNGER, District Judge. 

PER CUBIAM. Thèse were actions for penalties for the violation of the 
safety appliance law embodied in Act March 2, 1893, c. 196, 27 Stat. 531 (U. S. 
Oomp. St. 1901, p. 3174), Act AprU 1, 1896, c. 87, 29 Stat 85, and Act March 
2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St Supp. 1907, p. 885), and the prin- 
cipal question in the cases was whether the duty of the railway company, 
where thls law was applicable, was that of exercising reasonable care to main- 
tain the prescrlbed safety appllances in operatlve condition, or was absolute. 
Thls question, and ail the other questions in thèse cases, hâve been repeatedly 
considered and decided, and upon the authority of St. Louis, Iron Mountain 
& Southern Railway Company v. Taylor, 210 U. S. 281, 294, 28 Sup. Ct. 616, 
52 L. Ed. 1061, United States v. Denver & Rio Grande R. Co., 163 Fed. 519, 
90 G. C. A. 329, Chicago, Milwaukee & St. Paul Ry. Co. v. United States, 165 
Fed. 423, 91 C. O. A. 373, 20 L. R. A. (N. S.) 473, Hepner v. United States, 
213 U. S. 103, 29 Sup. Ct 474, 53 L. Ed. 720, and Chicago, Burlington & Quincy 
R. Co. v. United States (C. C. A.) 170 Fed. 556, the judgments below must be 
afflrmed. It is so ordered. 



BARBER ASPHALT PAVING CO. v. FORTT-SECOND ST., M. & ST. N. 
AVE. RY. CO. et al. (Circuit COurt of Appeals, Second Circuit. August 2, 
1909.) No. 297. Appeal from the Circuit Court of the United States for the 
Southern District of New York. Dexter, Osborn & Fleming (George N. 
Whlttlesey, of couhsel), for appellant Kellogg & Rose, for complalnàut. 
Evarts, Choate & Sherman (Herbert J. Bickford, of counsel), for respondent 
Whitrldge. Henry M. Ward and Nathan Ottinger, amici curise. Selden Bacon, 
for Haley, Adm'r. Merrill & Rogers (Alfred H. Holbrook, of counsel), for 
receiver of Forty-Second St., M. & St. N. Ave. Ry. Co. Hamilton v. Wood, 
for creditors' committee of the New York City Ry. Co. Bowers & Sands, for 
Central Trust Co. Before ADAMS, HOLT, and HAND, District Judges. 

PER CURIAM. Judge Lacombe's order (170 Fed. 1022) Is in no sensé final, 
even assuming that a decree flnally determining thls proceedlng Is Itself a final 
decree in the suit from whlch an appeal can be taken. The référence which he 
has dlrected to the master is not a mère ministerial act in exécution of a final 
order. It is a substantlal part of the litlgatlon, upon the détermination of 
which the rights of the parties wholly dépend. Although no parties to the 
record hâve raised thls point, the brief of others interested does raise it, and 
in any case no jurlsdiction can be conferred by consent, for the proceedings 
are non coram judice. We must therefore dismlss the appeal, and the parties 
must prosecute the référence before the spécial master. 



' In re BLANOHITE CO., Limited. (Circuit Court of Appeals, Second Circuit 
November 16, 1908.) No. 64. Pétition to Review Order of the District Court 
of the United States for the Southern District of New York. P. O. W. Smith 
and Kendall & Herzog, for petltioner. McLaughlin, Russell, Coe & Sprague 
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(Cliiirles Levy, of counsel), for respondent. E. W. Tyler and Henry B. Singer, 
for jHirehaser. Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PKR CURIAM. Order of the District Court afflrmed, with costs ; time to 
comi>ly withi its tenus to run from date of entry of order on remittitur. 



C. CRANE & CO. V. SESHER. (Circuit Court of Appeals, Sixth Circuit. 
Oetober 25, 1909.) No. 1,939. In Error to tlie Circuit Court of tlie United 
States for tiie Eastern District of Kentucky. W. H. Maelioy and Cliarles 
Stevens, for plalntiffs in error. S. C. Bailey and J. C. Wright, for défendant 
In en-or. Before LURTON, SEVERENS, and WARRINGTON, Circuit Judges. 

PER CURIAM. The facts in this case are identlcal wIth those in the case 
of Noble V. Crâne & Co. (declded by this court at the June session) 169 Fed. 55, 
where we afflrmed an instruction for the défendant company. It was error 
In the court below to deny the request by plaintiff in error for a similar in- 
struction ; Noble and Sesher having been hurt by the fall of the same scafifold 
at the same time. Reversed, and remanded for new trial. 



BICHELBAUM v. SCOïT et al. (Circuit Court of Appeals, Fourth Circuit. 
Mareh 9, 1909.) No. 876. Appeal from the District Court of the United States 
for the Western District of Virginia, at Lynchburg. J. E. Edmunds and G. 
B. Caskie, for appellant F. W. Whitaker, for appellees. Before PRITCHARD, 
Circuit Judge, and BOYD and DAYTON, District Judges. 

PER CURIAM. After due considération of the questions involved in this 
coutroversy, we are of opinion that there is no error in the ruling of the court 
below. Afflrmed. 



THE GYPSUM KING. (Circuit Court of Appeals, Second Circuit August 
27, 1909.) Appeal from the District Court of the United States for the South- 
ern District of New York. Motion to take new proofs on appeal. Before 
WARD, Circuit Judge (in vacation). 

WARD, Circuit Judge. Under the former practice of this court the parties 
might take new proofs at will, though the dépositions of wltnesses who had 
deliberately not been examined, or who might hâve been called at the trial, 
might be suppressed on motion. Singlehurst v. La Compagnie Générale Trans- 
atlantique, 50 Fed. 104, 1 C. C. A. 487; The Venezuela, 52 Fed. 873, 3 C. C. A. 
319. The présent rules 1 and 7 of this court In admiralty changed the practice, 
permitting new proofs to be taken only by leave of the court. The appellant 
seeks to examine two sea-faring wltnesses In this court Its secretary swears 
"that at the time of the trial In the District Court I made strenuous efforts" 
to secure the présence of thèse wltnesses, but they were then not In port and 
so could not be produced. That they were compétent and material wltnesses 
evidently was known, and aiso that thelr occupation put them In the class of 
going wltnesses. What thèse efforts were is not stated. It Is not shown that 
any reasonable steps were taken before the trial, by subpœna or otherwise. 
The motion is denied. 



M AH LE V. SCHILPP. (Circuit Court of Appeals, Fourth Circuit. Decem- 
ber 7, 1908.) No. 848. Appeal from the District Court of the United States 
for the District of Maryland. A. W. Patterson (Rlgnal W. Baldwin, on the 
brief), for appellant. William Reynolds, for appellee. Before GOFP and 
PRITCHARD, Circuit Judges, and BRAWLEY, District Judge. 

PER CURIAM. We fully conéur wlth the conclusion reached by the court 
below. Afflrmed. 
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MINER V. RICKEY et al. (Circuit Court of Appeals, Nlnth Circuit. Sep- 
tember 7, 1900.) No. 1,583. In Error to the Circuit Court of tlie United States 
for the Nortliern District of Californla. J. P. Langliorne and R. S. Miner, for 
plaintlff in error. James F. Peclî and Charles C. Boynton, for défendants in 
error. Before GILBERT and ROSS, Circuit Judges, and HUNÏ, District 
Judge. 

PBR CURIAM. This action was brought by the plaintiff lu error in tlie 
court below agalnst the défendants in error to recover certain mouey claimed 
to be due by reason of his alleged einployment by the défendants as their at- 
torney in certain litigation. The case was trled before the court without a 
.lury by agreement of tlie parties, and resulted in flndings to the efïect that 
the plaintlff was never euiployed by the défendants in the litigation referred 
to, and in findlngs agalnst the plaintifC uiwn ail the issues niade in the cause. 
An examlnation of the record satisfles us that we would not be justlfied in 
interfering with the findlngs of the court below, nor do we flnd that there 
was any prejudlcial error eommltted by the trial court in its ruliugs com- 
plalned of respecting matters of évidence. The judgment is affiruied. 



In re PLAUT. (Circuit Court of Appeals, Second Circuit. November 27, 
1908.) See, also, 154 Fed. 194, 83 C. C. A. 288. S. S. Myers, for the motion. 
J. Moble Hayes, opposed. Before LACOMBE, WARD, and NOYES, Circuit 
Judges. 

PER CURIAM. It is unnecessary to go into any of the points of law which 
hâve been ralsed on this motion. We are not prepared to hold that it was an 
improper exercise of the discrétion of the District Judge to require the plain- 
tiff to terminate his prior state court action, either by trial or dlscontlnuance, 
before proceeding to the trial of the second and later one, which he has brought 
ou precisely the same cause of action. 
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